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REPLY COMMENTS OF
MAJOR LEAGUE BASEBALL

Major League Baseball ("Baseball") submits the

following reply comments in response to the Commission's

Notice of Inquiry, FCC 91-215 (August 7, 1991).

BACKGROUND

The Commission's Office of Plans and Policy

Working Paper 26 ("OPP Report") correctly notes that

Baseball entered into an agreement with ESPN that

"increases the number of [Major League Baseball] games

available nationally to cable subscribers. .. " OPP

Report at 79. That agreement authorizes ESPN to

televise some 175 regular season games during each of

the years 1990 through 1993. As a result, more than 50

million households around the country will be able to

view a significant number of Baseball games that would

not otherwise be televised in their geographic areas.
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The OPP Report, however, goes on to suggest that

the ESPN contract has caused "some over-the-air viewers

to lose access to baseball telecasts." OPP Report at

79. The Association of Independent Television stations

("INTV") likewise has filed comments complaining about

the exclusivity provisions in the ESPN agreement and the

alleged "migration of popular sports events telecasts to

cable or pay media." Both the OPP Report and the INTV

comments present an inaccurate picture of the

availability of over-the-air Baseball telecasts to the

American pUblic. l

DISCUSSION

A. The ESPN And Other Cable Contracts Have Not
"Siphoned" Baseball Telecasts From Free Over-The-Air
Television

Baseball's contract with ESPN has not resulted in

a diminution of the total number of Baseball games

televised by conventional broadcast stations. To the

contrary, in 1991 there were a total of 1,674 local,

free over-the-air telecasts presented by the clubs'

flagship stations -- a record high. By way of

1 Attachment A hereto is a paper prepared by the
of the Commissioner of Baseball entitled "Major
Baseball and Television - A Look Ahead." That
prepared in 1990, discusses in greater detail the
and basis for Baseball's telecasting arrangements
the ESPN and CBS national contracts.

Office
League
paper,
nature
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comparison, there were 1,485 such Baseball telecasts in

1984 and 1,370 such telecasts in 1979.

Furthermore, individual Baseball clubs and their

flagship stations have sought to increase both the

number of regional over-the-air stations that carry

their telecasts, and the number of games carried by

those stations. In addition to the 24 U.S. flagship

stations, the clubs have authorized the carriage of free

over-the-air telecasts on approximately 200 broadcast

stations located in the nation's smaller and medium

sized communities.

As these data make clear, there is simply no

basis for the claim that ESPN and other cable

programmers have been "siphoning" Major League Baseball

telecasts from free over-the-air television. The ESPN

and other cable contracts have served as a supplement

to, rather than a substitute for, local club telecasts.

They have brought to millions of fans many Baseball

games that otherwise would not have been televised at

2all.

2 There has been a decrease in the number of national
network telecasts of regUlar season Baseball games.
Baseball's agreement with CBS calls for a total of 16
such telecasts on weekend afternoons during each of the
1990-93 seasons; previously, there were a total of 30
such telecasts. The reduction in network telecasts,
however, does not reflect migration of Baseball to
cable. Rather, it is a response to steadily declining
national ratings, and the result of a competitive

[Footnote continued on next page]
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B. The ESPN Contract, Including Its Limited Exclusivity
Provision, Is Pro-Competitive And consistent with
The Public Interest

Under the terms of its agreement with Baseball,

ESPN televises games on Sunday, Tuesday, Wednesday, and

Friday nights, as well as on Opening Day, Memorial Day,

Independence Day and Labor Day. ESPN has no exclusivity

whatsoever with respect to its Tuesday and Friday

telecasts. Nor does it have any exclusivity for the

telecasts on Opening Day, Memorial Day, Independence Day

and Labor Day. The exclusivity granted ESPN on sunday

nights affects only those clubs featured in the

particular ESPN telecasts. 3 INTV, however, complains

that the exclusivity afforded ESPN for Wednesday

[Footnote continued from previous page]
bidding process in which only one network expressed any
desire to telecast a Baseball game each weekend. Under
the CBS contract, Baseball's "crown jewels" -- the All­
Star Game, League Championship Series and World
Series -- remain on free over-the-air television. The
reduced number of national broadcast network telecasts
(which had been afforded exclusivity) also permits the
telecast of an increased number of games by local
stations, with their demonstrated higher appeal to local
audiences.

3 In general, the two featured clubs may not present
any telecast of the game televised by ESPN. However,
this limited restriction may not affect any club more
than three times in anyone season. Clubs other than
the featured clubs may schedule games and authorize
cable or free telecasts (except on superstations) at the
same time as the ESPN games. It should be noted that in
past years Baseball games rarely have been played on
Sunday night.
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nights -- against competing over-the-air telecasts of

Baseball games is "contrary to the pUblic interest."

INTV's complaints about the limited Wednesday

night exclusivity are wholly unfounded. Each club

retains the right to present at least 130 games on over­

4the-air television each season. This is far more than

the average club has in fact been able to license.

Indeed, 23 of the 26 clubs place no more than 75 games

on free television; while some clubs have sought to

expand the number of free over-the-air telecasts, they

have not found a market for such additional telecasts.

contrary to INTV's claims, the issue here is not

availability, but simply scheduling.

INTV's references to the Supreme Court's 1984

NCAA decision are off the mark. See NCAA v. Board of

Regents of the University of Oklahoma, 468 U.S. 85

(1984). The limited Wednesday exclusivity provision

cannot be evaluated in isolation, but must be considered

in the context of the entire ESPN contract. Baseball's

agreement with ESPN bears no resemblance to the NCAA

4 The Wednesday night exclusivity afforded ESPN affects
a maximum of 25 games per club. The Sunday night
exclusivity afforded ESPN affects a maximum of three
games per club. The exclusivity afforded CBS affects a
maximum of four games.

It also should be noted that the Wednesday night
ESPN exclusivity is comparable to that which had been
demanded (and afforded) to the broadcast networks in
past years.
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arrangement, which prohibited member institutions from

licensing independent broadcasts of their games (with

only non-consequential exceptions). In stark contrast

to the NCAA members, Baseball clubs retain extensive

rights to authorize (and in fact do authorize) hundreds

of over-the-air and cable telecasts of their games.

Furthermore, the ESPN agreement adds

sUbstantially to the total "output" of Baseball

telecasts. It makes available each season some 175

games to more than 50 million households; the potential

and actual total "viewership" of Baseball games (taking

account of numbers of games and households) is thus far

in excess of what it would have been absent the

agreement. The ESPN agreement (including its limited

exclusivity provisions) also stimulates competition

between broadcast and cable; it is plainly pro-

competitive and consistent with the pUblic interest.

C. The Cable Compulsory License And The Commission's
Exclusivity Policies Decrease The Interest Of Over­
The-Air Broadcasters In Carrying Baseball Telecasts

Baseball remains committed to ensuring the

availability of its telecasts for free over-the-air

television. Indeed, there are a number of clubs that

would like to be able to increase the number of games

broadcast by flagship and regional network stations.



- 7 -

unfortunately, however, many stations around the country

have not had an interest in such games. The lack of a

market for additional over-the-air Baseball telecasts in

many areas is attributable, at least in significant

part, to two federal governmental policies.

One such policy is the cable compulsory license

embodied in section 111 of the Copyright Act. As a

result of the compulsory license and the growth of

satellite-delivered superstations, cable systems may

import a vast number of telecasts of Baseball games.

Indeed, seven superstations (WTBS, WGN, WWOR, WPIX,

WSBK, KTVT and KTLA) are all flagship stations of

Baseball clubs and collectively broadcast more than 600

games each season. Many broadcast stations -- whether

flagships or (more typically) regional networks -- are

understandably reluctant to increase the number of their

game broadcasts when their local coverage areas are

inundated with superstation telecasts of Baseball games.

The second policy is reflected in the

commission's decision not to permit television stations

to enforce the exclusive rights licensed them by

Baseball clubs. See Memorandum Opinion and Order in CSR

3441 (released October 1, 1991). Broadcasters (as well

as Baseball) had urged the Commission to protect such

exclusivity rights, explaining that the lack of

exclusivity significantly decreased broadcasters'
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interest in televising Baseball games. The Commission's

refusal to do so is itself an important contributing

factor to the inability of many Baseball clubs to

increase their over-the-air coverage, particularly on

regional networks.

CONCLUSION

For the reasons stated above, it is incorrect to

suggest that Baseball's contract with ESPN has deprived

viewers of free over-the-air telecasts, and that there

has been a "migration" of Baseball telecasts from free

television to cable. Baseball also believes that the

repeal of the cable compulsory license and reexamination

of the Commission's decision in CSR 3341 will help

promote increased availability of Baseball telecasts on

free over-the-air television.

Re.'r\ectfuIIY SU.bmitted,

/~.~C(~~
Robert Alan Garrett
Marcia A. Cranberg
ARNOLD & PORTER
1200 New Hampshire Avenue, N.W.
Washington, D.C. 20036

Attorneys for Major League
Baseball

December 19, 1991



ATfACIIMDT A,
MAJOR LEAeUE .ASE.ALL AND TELEVISION • A LOOK AHEAD

1• ..-.11'. futu~. on n.tion.l t.l.yi.ion will be ex~.nded .nd
de..ened by both the C.S .nd ESPN contract.. The ch.ng•• in the w.y
Kajo~ L...ve ••••b.ll g.... will b. telec••t n.tion.lly beginning in
199. Mill .~ovid••or. viewing o~.ortunities fo~ be••b.ll f.n. th~

ey.~ b.fo~.. A. in the ~••t, however, tho n.tion.l .nd loc.l
distribution of g.... will continua to provide .ub.t.nti.l nu.o.r. of
t.l.c••t. on both over·th.·air .nd c.bl. t.l.yi.ion.

Th. Cu~r.nt Ka~k.t

Oy.~ the ~••t f.w y••r., rating. h.ye unfortun.tely .t••dily d.clined
fo~ b b.ll t.l.c••t •. NIC'. S.turd.y .fte~noon t.l.c••t. h.v.
d~o d fr.. an .v.~ag. r.ting of 6.1 in 19.4 to 5.5 in I'" and .n
.v.~.g. of only 4.' .0 f.~ in 19.9 through the .nd of May. S.tu~d.y

.ft.~noon t.l.c••t. h.y. b••n 10.in. yi.we~. on • r••ul.~ b••i. t.
tho .oint whor. f.wer th~ five .il1ion hou8Ohold. vi.wed the .v.r•••
S.turd.y .ft.rnoon b...b.ll ea.a-of·th.·V••k in 19". Vhil. this
trend d.v.lo••d, en incre••ingly l.rg. nu~.r of c~l.int. we~.

b.inl ~.c.iyed by ML. fr•• fan. conc.rnin. the ~....ted .....renc••f
l.r..r ..rk.t club. on the e...·of-th.·V.ek. Of tho 40 n.tion.l
....aur•• on Hie and Ale in 19••• only thr.. did n.t f••tur•• olub
f,... Hew Vork, Chic... or Lo. An••1••.

P,.I..-t1.. b.seb.ll t.l.c••t. h.ve f.ir.d .ven w.r.. in ~.l.tive

t.,.... Ale'. r ••ul.~ •••••n ,..tin. d~O.Ded fro. en .v.,.....f II.'
in 19.4 t. '.1 1n 19... P~i..·ti.. n.two~k ....-.11 h•••i ..ly n.t
d.l1.va~ed, in tal.vi.ion tar•• , • co.aUtiv••udienca. Thi••robl..
w•• h.i8htaned by the f.ot th.t individu.l club. c.uld ,,"a
.ffioiently aarkat tha1~ ..... t. 10ee1 fan. by ~.t.ini"- 1•••1
~ri..·ti.. ~ight.. Addition.lly, ••••b.ll'. curr.nt natwork ••,.tn.r.
cho.. not t. utilize ~u~ch•••d ~ri.. ti.. Dro.,....in. due t.
d.c~•••inl r.tin... Con.id.~in. the growing ~o.ul.~ity of b•••b.ll,
the in••c•••bl. conelu.ion i. th.t n.tion.l t.l.c••t. of r ••ul.~
....on ..... h.v. not b.en d.liv.ring audi.nce. con.i.t.nt with the
inc~•••in. int.r••t in the .....

The Futu,..

In ~a8D0ft80 t. this trend, Major L••gu•••••b.ll will .~.rk On • n.w
...,.oaah~inniftl in 1990. '.tw••n n.two~k and c.bl. t.l.vi.ion,
tho vi......f n.tion.lly t.l.vi••d b•••b.ll ..... will ri..
dr...ti~ in 199. and b.yond-·~royidlngn.tion.l eov.~ag. of tho
.... t•• veatly wide,. .udi.nc.. Th. 40 n.tion.lly t.l.vi..d r ••ul.,.
....on ..... during tha 19••••••on nn AIC and Hie .~oduc.d

...~.xi..t.ly 221.4 .illion vi.wing hou.ehold.. It i •••ti..t.d th.t
vi.winl of the 12 CIS r••ul.r ••••on , .... in 199. ~lu. tha, 175 .....
on ES'" will tot.l 521.9 .ililon Yi.win. hou••hold.--an ine~.... of
ov.,. 45X.

In 1'9', ......11 Mill h.v•• regul.r ••••on .~.aene. on n.tion.l
natw.rk t.lavi.ion. will .llow tho oD.ortunity fo,. inc,.••eed 1.c.l
.....ura. and will di..1.y tho bulk of tho rogula,. ....on in • w.w



n.v.r b.for. ~o~ 'ble via cabla, whicn is aveil.' for ~ureh••Q in
n••,.ly 90X of' ., count,.y's nou••ho1d.. Accord•• to the Paul Ka,.n
Medi. Ind.x (4-14-89), 77.2 .illion of the count,.y'. 90~il1ion

t.l.viaion houa.hold••,.. ~••••d by c.ble. ESPH reach•• 51.1 ~illion

of tho•• ho... and i. al.o available fo,. ~u,.cha.a by the 2,500,000
h~. with satellite dish... An i!portant conaid."etion in ESPH' •
••lection w•• it. availability to ~or. hOMe. then an¥ other cabl.
n.twork. Ju.t •• i ..ort.nt. in alMo.t ell c•••• ESPH i ••vailab1. on
ba.ic cabl., ..anin, th.t vi.w.rs will pay only b••ic charg•• to
,..ceiv. it.

Whil. c.bl. i. not .v.il.bl. in so.. g.og,..~hic .r•••' the inclu.ion
of b.cky.rd dish subscrib.rs brings availability of CIS and ESP"
~,.og,.a..ing to MO.t of the nation'. reM.ining t.l.vi.ion hou••hold•.
In .11, only .bout 11X of U.S. TV nou••hold. do not own .atellite
dish•••nd .,.. ~".santly un••rv.d by cabl.. So.. of th••• un••rv.d
by c.bl. a,.. in ..jo,. citi•• such a. N.w Vo,.k and Philad.l~hia, wh.,..
M.ny , .....,.. av.il.bl. on fr•• ov.r-th.-.i,. tel.vi.ion. Th•
• x~.ct.d wiring of the Major citi•• will .ug..nt our r••ch .v.n
fu,.th.,..

Th. ...t not.wo,.thy .id. .ff.ct of the CIS and ESPH cont,..ct. i. the
O~~o,.tunity for·inc,.••••d local t.l.ca.ting of b••ab.ll g.....
Cont,..ry to ~o~ul.r b.li.f. in ••ch of the ~••t five on.,
....b.ll'. club. h.v. inc,.••••d the nu~.r. of , v.ileale
indu.t,.y-wide on 10c.l, fr•• ov.,.-th.-.i,. t.l.vi.ion. Th.,.. wer••
14.5 .uoh , .... in 19'4, 153' in 19'5, 157' in 19", 1597 in 19.7 and
164. in 19... Th..... nu.e.,., 164', .,.••ch.dul.d for 19... OYer
20 ti.....oh ••••on, ••••b.ll'. cu,.,..nt cont,..ot. with Mle and Ale
,.~ui,.. del.tion of 10c.l t.leo••t. in f.vor of n.tion.l .xolu.ivity.
Th. n.w CIS and ESPN cont,..ot. r.duc. the n~.,. of w-.ndeto,.y
d.l.tion.w to f.wer than 10. The n.t ,.••ult will be inor••sed 100.1
g~, t.l.c••t., which the ,..Un•• show fan. cl••,.ly f.vor.

Th. CIS end ESPN .,.,.en.e..nt. h.v. nu..,.ou. oth.,. .tt,..ctiv••l..-nt.
fo,. b••eb.ll fen.. Th. p.ckeg•• will pe,..it b•••b.ll vi.wing on
Sund.y night.. A ~.ci.l p.ck.g. f.atu,.ing all Z6 Club. will include
vi.win. f,.o•••,.ly .v.ning to l.t. at night on Tu••d.y••nd F,.id.y•
•• w.ll •• vi.win. n••,.ly .11 d.y on O~.ning D.y, Me.o,.i.l D.y,
Ind.~.nd.nc. D.y .nd L.bo,. D.y. Th. ESPH .g,.....nt will p.,..it tho..
who wo,.k l.t. -- for in.tenc., wo,.k.r. on .v.ning shift. -- to w.tch
1.t. night , .... twic•• we.k. ESPN will p,.ovid. e d.ily b•••b.ll
~rogr•• end nu.erou. ~eci.l ~,.o.r.... P.,.hap. b••t of .11, ESP"
will, fo,. the fi,..t ti.., switch fro•• ,..gul.,.ly-.ch.dul.d t.l.c••t
to any other .... in ~og,.•••... in ord.,. to cov.,. • ~ot.nti.l

no-hitter•. r.oord-br••dn••v.nt 0,. oth.,. ••U.,. of .xt,.... int.,.••t
to vi.weP8. Although th.,.. h•••lw.y. b••n n.tion.l int.,.••t in
no-hitt~1: r.oord br.aking .tr.ak., .nd .0 forth, n.v.,. befo,.. h.v.
vi.wer•••ro.. the n.tion had the opportunity to ••••uch .v.nt. e.
the3f h...-n.

R.ting. fo,. loc.lly t.l.vi••d b•••b.ll g.... h.v. ,.i.en f~o. an 11.'
Arbit,.on .v.,.... of tw.nty r.~0,.t1ng ..rk.t. 1n 19'4, to • 12.5
,..ting 1n 19.7 and to • 13.0 in 19... In sho,.t, MeJo,. l •••u•
••seb.ll h•• r ...ended to this con.u••r d.-.nd by d••igning •
n.tion.l t.l.vi.ion p.ck••• th.t will off.,. viewe,.. the kind of
b.seb.ll they went to ••• wh.n th.y want to ••• it. We h.v. ~rovid.d

the o~ortunity for • d,....tic inc,.•••• in ov.,..ll vi.wership .t •



J
g~.at.~ v.ri.tY·~f hou~•. W. h.va provid.d e eo. 'nuing oppo~tunity

fo~ the incr... in local, fr•• ov.~·th.·air tal. A.t.. W. have
..int.in.d t~. All·St.~ e... , both l.agu. Cha-oionship S.~i•• and
World S.ri•• on f~•• televi.ion. We h.v. created daily and special
ba8ebal1 .ro.r.... W. h.ve p~ovid.d the chance fo~ ba••ball fen•
• cro.. the count~y to ... a potential no-hittar o~ otha~ exciting
ev~t ne ..tter wh.~. it i. taking place.

W. beli.ve televi••d b•••b.ll .t both the loc.l and n.tional level.
will b. at it••11 ti.. highe.t level. beqinning in 1990, and th.t
the g....nd it. fan. will .xp.~ience • new level of enthu.i••• fo~

Major leagu•••••b.ll •• we enter the next dec.d•.

", . ' .. ~

l,.' ~,'


