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Hon. Edward Luton, Administrative Law Judge
FEDERAL COMMUNIC

OFFICE OF IHEA~SIOENS COMMISSION
CRETARY

OPPOSITIQN TO WITNESS NQTIFICATION

WHITE BROADCASTING PARTNERSHIP
et ale

To:

In re Applications of

For Construction Permit for a New FM Station
Station on Channel 289A in Baldwin, Florida

Peaches Broadcasting, Ltd. ("Peaches") respectfully opposes

the notifications of witnesses filed by JEM Productions Limited

Partnership ("JEM"), Northeast Florida Broadcasting Corp.

("Northeast") and White Broadcasting Partnership ("White") .~/

JEM's notification of Frederick Matthews, Anna Matthews and

Lawrence Doss was defective. Although dated on the due date of

July 30, 1991, it was not faxed until 2:45 P.M. on July 31, the day

after JEM had learned that Peaches was noticing five JEM witnesses.

JEM's fax cover sheet and notification are appended hereto.

Peaches received no mail copy of JEM's notification. JEM has

offered no explanation for its late notification. Therefore, JEM

should not be permitted to participate in the crossexamination of

~ of Peaches' witnesses.

~/ Douglas Johnson served no witness notification on Peaches.
Therefore, it is unclear whether Johnson is continuing to

prosecute his case. In any event, Johnson appears to have waived
his right to crossexamination. Peaches objects to Johnson's

.\-/ participation in the crossexamination of any of Peaches' witnesses.



-2-

The Northeast, White and JEM notifications were also

defective in noticing Lawrence Doss, who sponsored none of Peaches'

direct case exhibits. These notifications contain not a word of a

showing of need for Mr. Doss' testimony. The notifications do not

even identify Mr. Doss.

Under the Commission's newly enacted §1.248(d) (4), oral

testimony and crossexamination are to be limited to instances where

material issues of decisional fact cannot be resolved without oral

hearing (or where the public interest otherwise requires). The

Commission's goal in adopting new §1.248(d) (4) was to expedite the

comparative hearing process with the aim of "substantially

reduc[ing] the time consumed in the conduct of comparative hearings

and agency review[.] B£Q, FCC 90-410, released December 20, 1990,

recon. granted in part by MO&O, FCC 91-154, released May 15, 1991.

Under this new rule, witnesses are ~ to be required for

crossexamination "unless there is a legitimate expectation that

some part of their direct testimony, as reflected in exhibits, is

subject to a question of substantial decisional significance."

R&Q, FCC 90-410 at 36.

Mr. Doss is the President of United Communications, Inc.

("UCI"). UCI has only been Peaches' limited partner for 4 1/2

months -- since March 23, 1991.
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UCI was not involved in Peaches' formation. Peaches had

existed for over 15 months before UCI bought the limited

partnership interest initially held by Steven Weissman, Peaches'

original limited partner. Since nQ applicant has noticed Mr.

Weissman, and he was not even deposed, it must be assumed that none

of the applicants believes that Peaches' formation or organization

was flawed or that Peaches lacks the corporate form it claims in

its direct case.

Therefore, the usual motivation for having limited partners

testify -- to discern their role in the formation of the applicant

-- is absent here.

Peaches Exhibit 5 contains all of Peaches' formation

documents as well as the documents manifesting the transfer of

limited partnership interests to UCI. Fred and Anna Matthews have

sponsored that exhibit, and are competent to testify to it.

Peaches notes that §VII of its Partnership Agreement, on its face,

fully insulates UCI within the meaning of the Commission's

Attribution Rules. Northeast and White took Mr. Doss' deposition,

and nothing in the transcript thereof shows any improper conduct by

UCI or the slightest variance by UCI from the terms of Peaches'

Partnership Agreement .

.\-/ Consequently, no party has demonstrated or even asserted

its need for crossexamination of Mr. Doss, and the evidence

proffered by Peaches' direct case demonstrates that there is no

need for Mr. Doss' testimony. A full record can be developed by

the testimony of Mr. and Mrs. Matthews.
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WHEREFORE, the Presiding Judge should issue an order to the

~ effect that Mr. Doss need not appear for crossexamination,Z/ and

JEM and Johnson should not be permitted to crossexamine any of

Peaches' witnesses.

Counsel for Peaches Broadcasting, Ltd.
August 5, 1991

2/ While not asserted as a basis for this Opposition, Peaches
wishes to report that Mr. Doss, who is 65 years of age, is

rather ill. On July 31, he was unable to be deposed in another
proceeding on the orders of his physician. He is able to travel
now, but consistent with his medical condition would probably
require a couple of days of advance notice. That is why Peaches is
filing this Opposition early. Consequently, Peaches respectfully
requests that the Presiding Judge or his Legal Technician contact
the undersigned counsel upon ruling on this Opposition.
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FROM :._ ..... - ,.

JUL-31-91 WED 14:45

_.- ------
PHONE NO. ---.......-. _..- ..,....- '-',...-.-

P.01

-- .

TO:

PAX:

FROM:

DAT!:

LawOf&etOt

Avelino G. Halallo
1799 teubUt8 Pike. Sultf\ AA PaUl Chu,.dI, VlralN' UQ43 USA

+1 (703) 847·6811· JIb: +1('703) 847-0968 •Te.6~SSt UW

FACSIMILE TR4NSM~SION

ALL COWSn» BALMlIN. pr.daIDA l''ROCIEDING

SEE !ELOW

July 30. 1991

TOTAL PAGES (l1lCludin,tldl ()'1'): 2

MESSAGE:

OUR TELBPH~ NUMB!. IS (703) a47~6803J FAX NUMBE. Is (703) 847-9396

PLEASI NOTIP'! US IMMJ:DIATIH..Y tF YOU DO NOT DeEIV'! ALL or THE FOLLOWING
PAQII OR IF TIllY ARE ILUGIBLE.

PLi:ASE NOTE 1

'--.,./'

J)efttee MoU.nt
David Ifonq
Arthur B.lend1ult

(703) 361 ..0S94
(30S) 628-3700
(20~) 783-2804

nIIIldlSAG81S INTBNDBD ONLY I'OR.THE tISI! OP TtlIlINDlV1DVAL oJ. ENI1TY TO WHlCH rr IS ADDRBSS8D AND MAY
CONTAIN INI'ORYATION tHAT IS PJUVl1J!!(jISD. CONPID8NI1AL ANn BXINn nOM DISa.OSug UNDER. APPUO\SLE
lAW. Udal ftIder of,.. lIMa... II GOt th.latt~ zeclJlleot or ~. employel 01' arne tetpoNlblt tor 4eUv.MC tbam~ to lIs.lntellded
~t,)'O\1 Ire he'" oociAed that .n)' '!lMlnlnatiolt, d\tttlb1&tloll Or CQP7illl ollhls COIM\\llucatlOllI£ .tridly luo\\iblt.d. tr .............. - .....•

this coftlrn\lniea\1on b\ error. t1leue f\<\.f", " .. 1--~AJ~._"·" ., .



FROM : ?HONE NO. ~

-.

"

cM.~c:#.~
SUITE fiIOO-NoRT... .f

"---," 77" LaUUI'G~
ATTORNEY AT LAW P"ALU CHu~. V1MlNIA 22042·241:1

PHONe: 170S) 847·8803

F4IC (703) ...7·'3"

July 30,1991

VIA FACSIMILE

Rubin. Winston &ni~rcks David ~oni8, EDq.
.Jlllmes ToJ. Winston. Esq. (Fax) 305-628-3700
(V8~) 202-429-0657

I
McCabe &Allen Smithwick &Belendiuk
DeniRe Pa. Moline, ESQ. Arthur B$lendiuk, BH(I.
(Val() 703·· 361-0594 (Fax) 202-785-2804

MEMORANDUM

To: A11 Counsel; MM Docket No. 91-10
White Broadcasting P8rtn~rRhip, et 81.

From: Avelino G. Ralagao

He: Not.i £i r.ati on of Witnesses Requested For Cross Exnmi.llation

.TPM ProductionR Ltmi.ted Partnership ("JEM") pursuant to Order of:
Presiding Judge ~dword Luton. Order No. 91M-1455 released April 26,1991
hp.Tehy submits noUee of the witneasC!s JEM seeks to crol5s-examll1l::1 I:iL the
hearing:

1. White Broadcasting Partnsrehipa Charley Cecil White.
Diana Mae White

2. Pe9('.hes Rroadcasting, Ltd. : FrQdQrick MatthC!'Ws,
Anna Matthews. J~wrence DORR

3. NorthesAt. Florirla Rroadcastins Corp. : Lillian Holt,
Dorothy Wade.

cc: Honorable Edward Luton

Paulette Laden. Esq.



CERTIFICATE OF SIRVICE

I, David Honig, this 5th day of August, 1991, hereby certify that I
have caused to be placed in the Washington, D.C. U.S. First Class
Mail, postage prepaid (or arranged for hand-service) a copy of the
foregoing "Opposition to Witness Notification" addressed to the
following:

Hon. Edward Luton
Administrative Law Judge
Federal Communications

Commission
2000 L Street N.W.
Washington, D.C. 20554

Denise B. Moline, Esq.
McCabe & Allen
9105 Owens Dr.
Manassas Park, VA 22111

Counsel for White

Arthur V. Belendiuk, Esq.
Smithwick & Belendiuk
2033 M Street N.W.
Washington, D.C. 20036

Counsel for Johnson

James L. Winston, Esq.
Rubin Winston & Diercks
1730 M St. N.W. #412
Washington, D.C. 20036

Counsel for Northeast

Y. Paulette Laden, Esq.
FCC Hearing Branch
2025 M Street N.W. #7212
Washington, D.C. 20554

Avelino G. Halagao, Esq.
7799 Leesburg Pike #900
Falls Church, VA 22043

Counsel for JEM


