


of cable and is, in any event, much overblown. If the
Commission were nevertheless eager to protect against what is
extremely unlikely to happen, it could consider imposing a new
requirement that a network must maintain an affiliation with
an over-the-air broadcaster in markets where the network owns

a cable system.

cC. Network Cable Ownership Need Not Lead To Undue
Concentration in the Video Marketplace.

Finally, some opponents of network cable ownership
recently have posed a quite different objection: that it

would allow for mergers between one or more of the major cable
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con51I stent with the antitrust laws. Tge de%enders o! tge

current ban on network cable ownership, however, fear that

the antitrust laws may not be sufficient. Once again,
however, the feared evil does not require maintenance of a
complete ban on network cable ownership. If the Commission
were to determine that the antitrust laws are not sufficient

protection in this area, it could simply modify the current






relied on a "scarcity" argument to support the rules, i.e.,
that the limited number of broadcast stations justified
ownership restrictions to eliminate the possibility of
"monopolistic" control.?® Similarly, broad ownership diversity

was assumed to promote diversity of viewpoints and program

ennrras _hnt +hat acerrmntinn "Ywrae nnt hacecad nn hard avidanra

The rapid and far-reaching changes which have
expanded the variety and number of program delivery services
have mitigated substantially any concerns about limited entry
into the video marketplace. Moreover, group ownership of
television stations does not present an appreciable threat to
diversity -- the Commission has in fact noted that these
ownership combinations can affirmatively encourage diversity
of viewpoint by ‘"promoting organizational forms which
facilitate the production and presentation of new

programming. "*°

We urge the Commission to re-examine the
largely theoretical underpinnings of these rules in light of

the real competitive challenges facing broadcasters.

(Ownership Reconsideration Order), appeal dismissed sub. nom.,
National Association of Black Owned Broadcasters v. FCC, No. 85-

1139 (D.C. Cir. Jan. 4, 1991). Ownership Report and Order at
paragraph 20.

Id. at paragraph 7.

Id. at paragraph 20.

*  oOwnership Reconsideration Order, 57 Rad. Reg. 2d (P&F) 966
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In 1984, the Commission amended its multiple
ownership rules to allow a broadcaster to own up to twelve
television broadcast stations (the previous limit was seven).*
That decision was substantially based on the vast increase in
the number of information services and expansion in the
audience and advertising markets, which, with respect to
theoretical concerns about competition, "eliminated
nd2

monopolistic control as a serious threat.

The Commission also determined that diversity would
not be adversely affected, since "the most important idea

markets are local,"* *

national broadcast ownership limits ...
ordinarily are not pertinent to assuring a diversity of views
to the constituent elements of the American public"* and
therefore "elimination of the national ownership rule is
unlikely to have an adverse impact on the number of

independent viewpoints available to consumers."*®

Diversity
concerns were further ameliorated because:

group owned stations do not impose monolithic

viewpoints on their wvarious holdings. To the

contrarv. we noted that the economics of each local
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Ownership Report and Order.

‘2 1d. at paragraph 7.

¥ 1d. at paragfébh 60.
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with respect to its editorial judgments.*®

Although the original opinion provided that the
national ownership rules would entirely "sunset" after six
years, the Commission later decided to proceed more
cautiously, and the "sunset" provision was eliminated on
reconsideration. More than six years have passed and it is
now clear that--there is no justification to restrain
broadcasters’ business activities through ownership limits.
In fact, the number of video outlets has increased
substantially since the Commission relaxed the national
multiple ownership rules in 1984. 1In the Ownership Report and
Order, the Commission indicated that there were 1169
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sixty-four percent of all television households) and only 8.3

million home video cassette recorders (VCRs).* 1In contrast,
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cable systems‘® (passing ninety percent of all television
households),’® and, as of 1991, the VCR count stood at 68.52

million® (representing 73.6 percent of television households).

46

Ownership Reconsideration Order at paragraph 21.

47

Ownership Report and Order at paragraph 35.









IV. THE COMMISSION SHOULD ELIMINATE ITS BAN ON DUAL
NETWORKING.

Tl e e i) 1 e

]

from simultaneously operating more than one networ! o!

television broadcast stations in identical or overlapping

® There is no analogous restriction on cable

geographic areas.’
operators or networks or other multichannel providers, and no
reasonable basis supporting its retention for broadcast
network companies in the current video marketplace.
Broadcasters’ cable competitors are clearly taking
advantage of this competitive opportunity. Turner Broadcast
System operates superstation WTBS and three cable networks:
CNN, Headline News and TNT. It has recently announced its
desire to launch a cable animation channel.®® Home Box Office

0

(HBO), a division of Time-Warner,® recently announced that it

would soon offer three simultaneous movie channel "multiplex"

38 The rule states: No license shall be issued to a

television broadcast station affiliated with a network organization
which maintains more than one network of television broadcast
stations: provided, that this section shall not be applicable if
such networks are not onerated simultaneouslv. ar if there is no

substantia. "~ 1__overlan in the territorv served bv the aroun of

stations comprising each such network. 47 C.F.R §73.658(qg).

% wpurner Hopes Animation Channel Will Come To Life,"
Broadcasting, October 7, 1991.

® fTime Warner is a fully-integrated video conglomerate, with
interests in cable systems (American Television and Communications
Corp., the second largest cable multiple system operator) and cable
networks (e.g., HBO, which is the largest pay network; Cinemax),
in addition to extensive television and feature film production,
home video interests and other media holdings.
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networks.®® Similarly, MTV Networks, a division of Viacom,®
recently announced that it will begin programming three MTV
channels in mid-1993, and indicated that it was exploring the
possibility of expanding its VH-1 and Nickelodeon services in
a similar fashion.®

Television network companies should likewise be
permitted to operate multiple broadcast networks. Unless
current restrictions are eliminated, they will be prevented
from taking full advantage of advancing technology. For
example, some predict that video compression techniques may

permit multiple channels to be broadcast in the spectrum now

Allngatad o _que nFann_n'l %% anch a develanment wnnld rreate

opportunities to diversify including increased use of time
shifting and the ability to respond to more narrow segments
of the general audience with individual program services that
appeal to specialized tastes.

The dual network rule was adopted by the Commission

in 1941 as one of the "Chain Broadcasting Rules" applicable

®8  “HBO Offers a Look at the Future," Los Angeles Times,

September 13, 1991.

®? vViacom is a major supplier of both network and syndicated
television programs. It is one of the largest cable MSOs and, in
addition, owns five television stations and all or part of several
cable program services, including Nickelodeon, VH-1, The Movie
Channel and Turner Broadcast Svstem (ovartial awnershin)._

® "MTV Announces Its Move To Multiplexing,” Broadcasting,

August 5, 1991.

® OPP Paper at 171.
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[Ulnder present circumstances vastly different from
those dealt with in the Chain Broadcasting Report
.«+ , these regulations are unnecessary simply
because (under vastly different circumstances and
with sharply reduced "network dominance"), the
abuses and practices dealt with are unlikely to
develop to any substantial extent. ... Moreover,
even if undesirable situations develop in a few
cases, these will be so small in light of the vastly
increased number of stations, and the greater number
of networks, that no significant harm to the overall
public interest would be expected.’?

The analogy to the changes in the video marketplace is
unequivocal.”?

Similarly, the 1980 Network 1Inquiry Report

the potential efficiencies to be gained through dual
networking, absent an "undue concentration of control."’ It
indicated that alternative local non-broadcast facilities
(e.g., cable or MDS) must be taken into account in any
determination of whether dual networking could result in
"undue concentration of control of outlets" if those
alternatives bring significant competitive pressures to bear
on broadcasting.’”” As has been demonstrated, cable and other

non-broadcast technologies are vigorous competitors of

at paragraph 48).

72

Id. at paragraph 10.

" The Commission cited this analysis in its elimination of
the "two-year" rule for television affiliation contracts. Two-Year

Rule at paragraphs 3, 16.







to do so, in the cable industry.””

B. Elimination Of The Rule Would Encourage, Not

Compromise, Competition And Diversity Of Program

Service To The Public.

The Commission’s concern with diversity in
establishing the dual network rule was based on the assumption
that there was a direct correlation between the number of
program sources and the amount of diversity in programming in
general -- that all programs emanating from one company would
reflect the same viewpoint and editorial voice, and that given
the limited number of broadcast outlets and the existence of
only three program suppliers, the viewpoints of those
suppliers would dominate the market.®

That concern simply makes no economic or practical
sense in today’s diverse and pluralistic marketplace. As the
number of outlets has proliferated, program providers have
attempted to identify and tap into more segmented audiences
with specialized interests. The inevitable result has been

more choice, not less. The future holds the promise of even

greater diversity as the plans of broadcast’s cable

79

Id. at paragraphs 19, 15.
80

Radio Derequlation Order at paragraph 25; Home Shopping
Network at paragraph 14.
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additional competitors in the market will ultimately redound
to the benefit of the viewer.®

Even if networks were to simulcast identical
programming on multiple channels, the number of broadcast and
nonbroadcast video outlets in local markets substantially
mitigates any concern about an appreciable decrease in
diversity of program services.® In any event, this
possibility currently exists for cable networks, such as HBO,
who plan to offer "multiplex" movie channels. In the
circumstances, there is no reason to discriminate against
broadcast networkrcompanies by preventing them from competing
in this fashion.

The experience of the ABC Radio Networks is

illustrative of the ability to target, and program to,

81  see discussion above regarding Turner Broadcast System,

HBO and MTV. The Discovery Channel and C-SPAN are exploring
similar possibilities. "Filling the Upcoming Channel Cornucopia,"
Broadcasting, May 27, 1991.

82 fThe Commission’s grants of waivers of the dual network rule
to radio networks in the 1960’s and 1970’s likewise recognized that
these waivers were likely to encourage program diversity and choice
for consumers, even though those services emanated from one source.
See Mutual Radio, 28 Rad. Reg. 2d (P&F) 823 at paragraph 6. Also
American Broadcasting Companies, Inc. 12 Rad. Reg. 2d (P&F) 72
paragraph 4: "We are called upon, in passing upon new or
experimental proposals in this field, to give special emphasis to
our statutory duty to ‘generally encourage the larger and more
effective use of radio in the public interest,’ and not reject such
proposals based upon any rigid or technical adherence to
regulations or policies."

8 gee discussion of the local market as the relevant market
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V. TERMS OF THE BROADCAST NETWORK/AFFILIATE RELATIONSHIP
SHOULD BE NEGOTIATED BY THE PARTIES INVOLVED.

We believe that all rules ; govefﬁing ‘the
network/affiliate relationship should be reduced to one simple
rule: The affiliate must remain free not to carry a network
program which it believes to be contrary to the public
interest, or to substitute a program of greater local or
national importance. Otherwise, all matters affecting terms
and conditions of the network/affiliate relationship should
be left to private negotiations between the parties. The
Commission has a long-standing policy of non-interference in
network affiliation decisions and the "private agreements"

that flow from those affiliations.®

Absent a strong public
interest reason, it should also refrain from dictating the
terms of those private arrangements.

Commission policies regarding affiliation agreements
and network program practices were originally codified in 1941

0

in the "Chain Broadcasting Rules" applicable to radio.?® These

rules are the "exclusive affiliation," "territorial

89 "The award of network affiliation agreements or the

competition for them, is ordinarily a matter in which we play no
role. Channel 41, Inc., 27 FCC 2d 595 (1970), recon. denied, 30

o
f!hu
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rules governing the relations between television networks and their
affiliates, generally we consider network affiliation contracts
properly to be a private agreement between the licensees and the
networks." New Jersey Television Assi ents, 56 Rad. Reg. 2d
(P&F) 487 (1984), at paragraph 7.

® See discussion above in connection with the dual network

rules.
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exclusivity," "option time," "right to reject programs," "dual

network, "°*

"network ownership of stations" and "control by
network of station rates" rules. The "two-year term of
affiliation" rule, which was also part of the Chain
Broadcasting Rules applied to television, was eliminated by
the Commission in 1989.%

As noted above, these rules were summarily applied
to television in 1945 without modification or substantial
comment. They were intended to prohibit undue concentration
of network power and to encourage the growth of additional
national networks, thereby promoting full competition in the
broadcast field. Relying upon the increased number of
broadcast outlets and concomitant decreased "network
dominance," the Commission eliminated all of the Chain
Broadcasting Rules (except the "territorial exclusivity" rule)
for radio in 1977.°%

We believe, as the Commission did in 1977, that the
vastly changed video marketplace provides ample justification
for elimination of most of these rules, several of which were
motivated primarily by outdated concerns that competing
suppliers be assured access to what was then a very limited

number of desirable video outlets. That situation has been

 7This rule was discussed in detail in Section IV above.

?  fTwo-Year Rule, supra.

®*  Radio Derequlation Order. See discussion in Section IV

above.
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substantially concerns about "network dominance." Networks
are virtually no different from other program suppliers, in
that they face the same competition for programming,
advertising revenues and viewers in today’s increasingly
fragmented market. They, in concert with their affiliates,
should be permitted the freedom to compete fully in this

marketplace.

A. Right to Reject Programs

This regulation provides that nothing in a network-
affiliate agreement can prevent or hinder a station licensee
from rejecting a network program which it believes to be
contrary to the public interest, or substituting a program
which it believes to be of greater local or national
importance.® The rule grew out of the licensee’s basic legal
obligation to program its station in the public interest.®®
The practical effect of the rule is to prevent a network
affiliate from agreeing to clear a network program whose

carriage would violate this basic obligation.

® fThe rule provides: "Right to reject programs. No license

shall be granted to a television broadcast station having any
contract, arrangement, or understanding, express or implied, with
a network organization which, with respect to programs offered or
already contracted for, pursuant to an affiliation contract,
prevents, or hinders the station from (1) rejecting or refusing
network programs which the station reasonably believes to be
unsatisfactory or unsuitable, or contrary to the public interest,
or (2) substituting a program which, in the station’s opinion, is
of a greater local or national importance." 47 C.F.R. §73.658(e).

% E.g., NBC v. U.S., 319 U.S. at 205-06.
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We agree that the concept is sound, whether it is
expressed in the form of a regulation or Commission policy..

The Commission has described it as "the key to the maintenance

of essential licensee responsibility for network
. - U a2 — [ —— A a — L c e S o el e -
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to reject" rule is unaffected by the radical chaqge in the
marketplace. In contrast, various other Commission

regulations, particularly the "exclusive affiliation" rule and
the "option time" rule, which were essentially designed to
encourage additional network entry and access to (what were
at the time) limited broadcast facilities by other program

services, no longer serve any useful purpose.

B. Exclusive Affiliation

This regulation prohibits a network and an affiliate
from free negotiation regarding broadcast of programs from
another network.?® The purpose of this rule was to encourage

the development of new networks and to protect the licensee’s

°” In the Matter of Proposal of American Broadcasting Cos.,

Inc. to Establish Four New Specialized "American Radio Networks",
12 Rad. Reg. 2d (P&F) 72 (1967) ("ABC Radio Network Proposal") at
paragraph 9.

® The rule provides: "Exclusive affiliation of station. No
license shall be granted to a television broadcast station having
any contract, arrangement, or understanding, express or implied,
with a network organization under which the station is prevented
or hindered from, or penalized for, broadcasting the programs of
any other network organization. (The term "network organization"
as used in this section includes national and regional network
organizations. See Ch. VII, J. of Report on Chain Broadcasting.)"
47 C.F.R. §73.658(a)









