
all television viewers -- whether or not they subscribe to

cable. The exhibition of network programs by local outlets,

which surround the network service with programming tailored

to the audiences of their markets, increases both the reach

and the attractiveness of the network. The affiliate's local

news and other non-network programming contributes

substantially to the success of adjacent network programs.

We stress these obvious points only because they

often tend to be ignored. The reality is that national

broadcast networks need a successful partnership with their

affiliates in today's video marketplace more than ever. It

would be suicidal for them to abandon that partnership without

adequate substitute. Any threat to do so in order to gain

advantage in negotiations with an individual affiliate is

simply not credible. 34

In sum, therefore, the supposed risk that a network

might bypass its local affiliate in favor of cable

distribution has no particular connection to network ownership

.-

34 There is still another factor weighing against any attempt
by a broadcast network to bypass local broadcast outlets in any
market in favor of distribution of its service on a channel of an
owned cable system. Pursuant to the Satellite Home Viewer Act of
1988 (17 U.S.C. §119 (1991», distributors of network-affiliated
broadcast station signals to households with home satellite
receivers enjoy a statutory copyright license, if the households
which they serve lack access to a primary broadcast affiliate of
the relevant network (over-the-air or via cable). A network that
attempted to bypass its local affiliate would open the door (as a
legal matter) to satellite-to-home distribution of its service in
the market and would make that distribution of video services
generally more competitive with its owned cable system.

18



of cable and is, in any event, much overblown. If the

Commission were nevertheless eager to protect against what is

extremely unlikely to happen, it could consider imposing a new

requirement that a network must maintain an affiliation with

an over-the-air broadcaster in markets where the network owns

a cable system.

C. Network Cable Ownership Need Not Lead To Undue
Concentration in the Video Marketplace.

Finally, some opponents of network cable ownership

recently have posed a quite different objection: that it

would allow for mergers between one or more of the major cable

MSO companies and one or more of the traditional networks.

Such a merger would not be possible, of course, unless it were

consistent with the antitrust laws. The defenders of the

current ban on network cable ownership, however, fear that

the antitrust laws may not be sufficient. Once again,

however, the feared evil does not require maintenance of a

complete ban on network cable ownership. If the Commission

were to determine that the antitrust laws are not sufficient

protection in this area, it could simply modify the current

ban and prohibit any company owning a network from owning more

than, say, ten percent of nationwide cable connections.

19



III. THE COMMISSION SHOULD ELIMINATE ITS NATIONAL OWNERSHIP
RESTRICTIONS FOR BROADCAST TELEVISION STATIONS.

The OPP Paper concludes that the new competition in

the video marketplace calls for elimination of the

Commission's national multiple ownership rules. 35 We fully

agree. Natural marketplace forces are sufficient to ensure

the vigorous presence of competition and diversity of

viewpoint which the rules were designed to preserve. Like the

majority of the Commission's rules regulating broadcast

television, the national multiple ownership rules were adopted

during an era when "television broadcasters were the

videomarketplace. ,,36 Their effect today is to perpetuate a

competitive imbalance that favors non-broadcast technologies.

A. The National Multiple Ownership Rules Are Not
Necessary To Preserve Competition And Diversity.

The national multiple ownership rules were

established to foster economic competition and diversity of

viewpoints. The rules were intended to guard against the

potential for harm, rather than actual abuse. 37 The Commission

35 OPP Paper at 170. We limit our comments to the national
multiple ownership rule set forth in 47 C.F.R. S73.3555(d). The
rule effectively limits broadcasters to ownership of no more than
twelve television stations which are not minority-controlled.

36 OPP Paper at 169-172.

37 "The Commission adopted the rule on the basis of
prognostication, not empirical proof, and relied on assumptions
which at the time were untestable." Report and Order in Gen.
Docket No. 83-1009, 100 FCC 2d 17, 56 Rad. Reg. 2d (P&F) 859 (1984)
(Ownership Report and Order), on reconsideration, Memorandum
Opinion and Order, 100 FCC 2d 74, 57 Rad. Reg. 2d (P&F) 966 (1985)
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relied on a "scarcity" argument to support the rules, i.e.,

that the limited number of broadcast stations justified

ownership restrictions to eliminate the possibility of

"monopolistic" control. 38 Similarly, broad ownership diversity

was assumed to promote diversity of viewpoints and program

sources, but that assumption "was not based on hard evidence

in the record." 39

The rapid and far-reaching changes which have

expanded the variety and number of program delivery services

have mitigated substantially any concerns about limited entry

into the video marketplace. Moreover, group ownership of

television stati99s does not present an appreciable threat to

diversity -- the Commission has in fact noted that these

ownership combinations can affirmatively encourage diversity

of viewpoint by "promoting organizational forms which

facilitate the production and presentation of new

programming. ,,40 We urge the Commission to re-examine the

38

39

largely theoretical underpinnings of these rules in light of

the real competitive challenges facing broadcasters.

(Ownership Reconsideration Order), appeal dismissed sub. nom.,
National Association of Black Owned Broadcasters v. FCC, No. 85­
1139 (D.C. Cir. Jan. 4, 1991). Ownership Report and Order at
paragraph 20.

Id. at paragraph 7.

Id. at paragraph 20.

40 Ownership Reconsideration Order, 57 Rad. Reg. 2d (P&F) 966
at paragraph 22.
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with respect to its editorial judgments. 46

Although the original opinion provided that the

national ownership rules would entirely "sunset" after six

years, the Commission later decided to proceed more

cautiously, and the "sunset" provision was eliminated on

reconsideration. More than six years have passed and it is

now clear that-·- there is no justification to restrain

broadcasters' business activities through ownership limits.

In fact, the number of video outlets has increased

substantially since the Commission relaxed the national

multiple ownership rules in 1984. In the Ownership Report and

Order, the Commission indicated that there were 1169

television broadcast stations, 6400 cable systems (passing

sixty-four percent of all television households) and only 8.3

million home video cassette recorders (VCRs).47 In contrast,

today there are 1485 television broadcast stations,48 10,823

cable systems49 (passing ninety percent of all television

households),so and, as of 1991, the VCR count stood at 68.52

millions1 (representing 73.6 percent of television households) .

46 Ownership Reconsideration Order at paragraph 21.

47 Ownership Report and Order at paragraph 35.

48 FCC News Release of October 10, 1991 announcing totals for
broadcast stations licensed as of September 30, 1991.

49

50

51

Broadcasting, October 7, 1991 at p. 76.

Notice at paragraph 3.

NTI, Nielsen August 1991.
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The tremendous increase in these video outlets in just the

past seven years, coupled with a further reduction in network

affiliate audience share during that period,52 further supports

the Commission's conclusion that its diversity and competition

goals do not need the protection of the multiple ownership

rules.

B. Elimination Of The National Multiple ownership Rules
Will Permit Broadcasters To Exploit Economies Of
Scale.

The Commission has consistently recognized the

public interest benefits of efficiencies available through

multiple ownership of broadcast stations. These economies of

scale lead to greater financial resources for broadcasters,

allow them to compete more effectively and thus ultimately

provide better service to the public. 53 Allowing broadcasters

to realize these efficiencies is particularly important in the

current and future video marketplace when they have to

withstand extraordinary competition. Specific efficiency

benefits identified by the Commission include group

52

advertising sales and program purchases, 54 consolidation of

general and admip.istrative functions, capital expenditures

See statistics cited in footnote 8, supra.

53 See,~, Notice of Proposed Rule Making in MM Docket No.
91-140, In Re Revision of Radio Rules and Policies (released May
30, 1991) at paragraph 4.

54 ownership Report and Order at paragraph 82.
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for equipment and physical facilities, 55 and sharing of

professional services such as lawyers, accountants, insurance

carriers and engineers. 56

There is no reason to expect that these efficiencies

would not apply to broader combinations of commonly-owned

stations than permitted under current rules. Increasing the

current limits would permit broadcasters to take advantage of

these efficiencies to improve service to the public, without

appreciable effects on the public interest goals of

competition or diversity of viewpoints. As discussed above,

the Commission has recognized that rules restricting national

ownership of broadcast stations inherently have very little

effect on competition or diversity. Licensees should

therefore be permitted "to exploit any possible efficiency

from group ownership" since there is "little possibility" of

harm to competition or diversity. 57

55 First Report and Order in MM Docket 87-7, 4 FCC Rcd 1723,
65 Rad. Reg. 2d (P&F) 1676 (1989) (Radio Contour Order) at
paragraphs 35-36.

56 Second Report and Order in MM Docket 87-7, 4 FCC Rcd 1741,
65 Rad. Reg. 2d (P&F) 1589 (1989) (One-To-A-Market Order), at
paragraphs 39-45.

57 Ownership Report and Order at paragraph 86. In addition,
in its decision allowing joint AM-FM ownership, the Commission
noted that "separation of ownership ends all economies of scale."
Multiple Ownership of Standard, FM, and Television Broadcast
Stations, 50 FCC 2d 1046, 1055, on reconsideration 53 FCC 2d 589
(1975), remanded sub. nom. National Citizens Comm. For
Broadcastina v. FCC, 5S5 F. 2d 938 (D.C. Cir. 1977), aff'd in part,
rev'd in part, 436 u.S. 775 (1978).
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IV. THE COMMISSION SHOULD ELIMINATE ITS BAN ON DUAL
NETWORKING.

The dual network rule prohibits a network company

from simultaneously operating more than one network of

television broadcast stations in identical or overlapping

geographic areas. 58 There is no analogous restriction on cable

operators or networks or other multichannel providers, and no

reasonable basis supporting its retention for broadcast

network companies in the current video marketplace.

Broadcasters' cable competitors are clearly taking

advantage of this competitive opportunity. Turner Broadcast

System operates superstation WTBS and three cable networks:

CNN, Headline News and TNT. It has recently announced its

58

desire to launch a cable animation channel. 59 Home Box Office

(HBO), a division of Time-Warner,6° recently announced that it

would soon offer three simultaneous movie channel "multiplex"

The rule states: No license shall be issued to a
television broadcast station affiliated with a network organization
which maintains more than one network of television broadcast
stations: provided, that this section shall not be applicable if
such networks are not operated simultaneously, or if there is no
substantial overlap in the territory served by the group of
stations comprising each such network. 47 C.F.R §73.658(g).

59 "Turner Hopes Animation Channel Will Come To Life,"
Broadcasting, October 7, 1991.

60 Time Warner is a fully-integrated video conglomerate, with
interests in cable systems (American Television and Communications
Corp., the second largest cable multiple system operator) and cable
networks (~, HBO, which is the largest pay network; Cinemax),
in addition to extensive television and feature film production,
home video interests and other media holdings.
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networks. 61 Similarly, MTV Networks, a division of Viacom,62

recently announced that it will begin programming three MTV

channels in mid-1993, and indicated that it was exploring the

possibility of expanding its VH-l and Nickelodeon services in

a similar fashion. 63

Television network companies should likewise be

permitted to operate multiple broadcast networks. Unless

61

63

current restrictions are eliminated, they will be prevented

from taking full advantage of advancing technology. For

example, some predict that video compression techniques may

permit multiple channels to be broadcast in the spectrum now

allocated to one channel. 64 Such a development would create

opportunities to diversify including increased use of time

shifting and the ability to respond to more narrow segments

of the general audience with individual program services that

appeal to specialized tastes.

The dual network rule was adopted by the Commission

in 1941 as one of the "Chain Broadcasting Rules" applicable

"HBO Offers a Look at the Future," Los Angeles Times,
September 13, 1991.

62 Viacom is a major supplier of both network and SYndicated
television programs. It is one of the largest cable MSOs and, in
addition, owns five television stations and all or part of several
cable program services, including Nickelodeon, VH-l, The Movie
Channel and Turner Broadcast System (partial ownership).

"MTV Announces Its Move To Multiplexing," Broadcasting,
August 5, 1991.

64 OPP Paper at 171.
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67

to radio. 65 These rules were summarily applied to television

in 1945 without modification or substantial comment. 66 The

primary rationale for these Rules at the time they were

adopted fifty years ago was to encourage the growth of

additional national networks and thereby promote full

competition in the broadcast field. 67 The dual network rule

was also intended to prevent undue concentration of network

control, and to encourage program diversity.68 Each of these

concerns is examined in turn.

65 Report on Chain Broadcasting and Order in Docket No. 5060
(May 2, 1941), aff'd sub nom. National Broadcasting Company v.
United States, 319 U. S. 190 (1943). Although the rule was
suspended in 1941, the Commission readopted the rule in 1943 after
NBC sold its Blue Network and incorporated it in the Chain
Broadcasting Rules for television. Network Inquiry Report at IV. 8.
The other rules in the original Chain Broadcasting Rules were the
"exclusive affiliation," "territorial exclusivity," "two-year term
of affiliation," "option time," "right to reject programs,"
"network ownership of stations" and "control by network of station
rates" rules. The "two-year term of affiliation" rule was
eliminated by the Commission in 1989. Two-Year Rule, supra.

66 Federal Communication Commission Network Inquiry Special
Staff Final Report New Television Networks: Entry, Jurisdiction,
Ownership and Regulation, October 1980 (" 1980 Network Inquiry
Report") p. IV-4, citing 11 Fed. Reg. 33 (1946); Notice of Proposed
Rule Making in MM Docket No. 88-396, In the Matter of
Elimination o 12 490.e1372 0 0 12 1c04Tj
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A. Elimination Of The Rule Would Not Result In Undue
Network Economic Power Or The Ability To Foreclose
The Development Of New Networks.

Network dominance, to the extent it ever existed,

cannot be maintaiJ~.ed in today's highly fragmented, competitive

environment. The fear of network dominance stemming from a

network's tying up existing broadcast outlets that concerned

the Commission when the rule was applied to television was set

in a vastly different landscape. In 1946, there were six

commercial television stations on-air across the country (all

VHF); in 1950 the number had increased to 98 (all VHF); and

in 1957, the year the Barrow Report was issued, the total was

494 (398 VHF, 96 UHF).69 Cable television did not exist. 70

Today's marketplace bears not the slightest resemblance to

that of 1946.

It was precisely this kind of change in the

marketplace that led the Commission to eliminate most of the

Chain Broadcasting Rules for radio in 1977. 71

69 Two-Year Rule at paragraph 14; Television Factbook, 1966
Edition, No. 36, p.60-A.

70 The first cable television systems were introduced in 1948,
and then only as a rudimentary community antenna service. Brenner,
Daniel L. and Price, Monroe E. Cable Television and Other
Nonbroadcast Video -- Law and Policy (Clark Boardman Company, Ltd.,
New York, NY 1988), pp. 1.2 - 1.3.

71 Radio Deregulation Order. In addition to the dual network
rule, the Commission repealed the "exclusive network affiliations,"
"term of affiliation," "time optioning," "station right to reject
programs" and "network control over station time rates" rules
(although it simultaneously adopted a policy affirming an
affiliate's "non-delegable duty to choose independently all
programming for broadcast," and the concomitant rights to reject
network programming arid carry programming from other networks. Id.
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[U]nder present circumstances vastly different from
those dealt with in the Chain Broadcasting Report

, these regulations are unnecessary simply
because (under vastly different circumstances and
with sharply reduced "network dominance"), the
abuses and practices dealt with are unlikely to
develop to any substantial extent. Moreover,
even if undesirable situations develop in a few
cases, these will be so small in light of the vastly
increased number of stations, and the greater number
of networks, that no significant harm to the overall
public interest would be expected. 72

The analogy to the changes in the video marketplace is

unequivocal. 73

Simila!'.!y, the 1980 Network Inquiry Report

recommended that networks be permitted to take advantage of

the potential efficiencies to be gained through dual

networking, absent an "undue concentration of control. ,,74 It

indicated that alternative local non-broadcast facilities

(~, cable or MDS) must be taken into account in any

determination of whether dual networking could result in

"undue concentration of control of outlets" if those

alternatives bring significant competitive pressures to bear

on broadcasting. 75 As has been demonstrated, cable and other

non-broadcast technologies are vigorous competitors of

at paragraph 48).

72 Id. at paragraph 10.

73 The Commission cited this analysis in its elimination of
the "two-year" rule for television affiliation contracts. Two-Year
Rule at paragraphs 3, 16.

74

75

1980 Network Inquiry Report at 111-86.

Id. at 111-82.
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broadcasters, and the vast number of local video outlets

precludes any significant control of those outlets by

broadcast networks. 76

As is clear from the recent emergence of new

networks, broadcast and otherwise, existing network

organizations do not have the ability to foreclose the entry

of new networks. Nor is repeal of the dual network rule (or

other Commission rules restricting network business dealings)

likely to imbue the networks with such power. 77 The Commission

has expressly recognized this reality:

Existing networks have not been able to
foreclose the entry of new networks in recent years,
and tak~n as a whole, we believe the current video
marketplace is so diverse and so complex that the~

will not be able to take such action in the future.

In particular, the Fox Broadcasting Company was able to

establish a national network, and other regional, occasional

and special broadcast networks have developed (~, Home

Shopping Network and Univision). Similarly, there is "ample

evidence" that new networks have developed, and will continue

76 See,~, opp Paper at 171: "Efficient adoption of the
new technologies also will require some regulatory action.
The dual network rules, for instance, may hinder the offering of
multiple channels by a single broadcaster, and network dominance,
which the rules were intended to curb, will scarcely be an issue
in the future multiple-provider environment."

77 If the operation of dual networks presented questions of
undue market power or concentration, those concerns would be
addressed by the antitrust laws. In addition, the Commission would
be free to take those issues into account on a case-by-case basis.

78 Two-Year Rule at paragraph 20.
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to do so, in the cable industry.79

B. Elimination Of The Rule Would Encourage, Not
Compromise, Competition And Diversity Of Program
Service To The Public.

The Commission's concern with diversity in

79

establishing the dual network rule was based on the assumption

that there was a direct correlation between the number of

program sources and the amount of diversity in programming in

general -- that all programs emanating from one company would

reflect the same viewpoint and editorial voice, and that given

the limited number of broadcast outlets and the existence of

only three pr09fam suppliers, the viewpoints of those

suppliers would dominate the market. Bo

That concern simply makes no economic or practical

sense in today's diverse and pluralistic marketplace. As the

number of outlets has proliferated, program providers have

attempted to identify and tap into more segmented audiences

with specialized interests. The inevitable result has been

more choice, not less. The future holds the promise of even

greater diversity as the plans of broadcast's cable

Id. at paragraphs 19, 15.

BO Radio Deregulation Order at paragraph 25; Home Shopping
Network at paragraph 14.
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competitors amply demonstrate. 81 Moreover, the presence of

additional competitors in the market will ultimately redound

to the benefit of the viewer. 82

Even if networks were to simulcast identical

programming on multiple channels, the number of broadcast and

nonbroadcast video outlets in local markets substantially

mitigates any concern about an appreciable decrease in

diversity of program services. 83 In any event, this

possibility currently exists for cable networks, such as HBO,

who plan to offer "multiplex" movie channels. In the

circumstances, there is no reason to discriminate against
.-

broadcast network companies by preventing them from competing

in this fashion.

The experience of the ABC Radio Networks is

illustrative of the ability to target, and program to,

81 See discussion above regarding Turner Broadcast System,
HBO and MTV. The Discovery Channel and C-SPAN are exploring
similar possibilities. "Filling the Upcoming Channel Cornucopia,"
Broadcasting, May 27, 1991.

82 The Commission's grants of waivers of the dual network rule
to radio networks in the 1960's and 1970's likewise recognized that
these waivers were likely to encourage program diversity and choice
for consumers, even though those services emanated from one source.
See Mutual Radio, 28 Rad. Reg. 2d (P&F) 823 at paragraph 6. Also
American Broadcasting Companies. Inc. 12 Rad. Reg. 2d (P&F) 72
paragraph 4: "We are called upon, in passing upon new or
experimental proposals in this field, to give special emphasis to
our statutory duty to "generally encourage the larger and more
effective use of radio in the public interest,' and not reject such
proposals based upon any rigid or technical adherence to
regulations or policies."

83 See discussion of the local market as the relevant market
for diversity analysis, above.
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specialized segments of the audience. ABC Radio Network, Inc.

has successfully launched new networks by creating compelling

programming directed to "holes" in the marketplace. The

result is seven basic ABC Radio networks: Information,

Entertainment, Contemporary, Direction, FM, Rock and Satellite

Music Network, and a number of other networks and programs

with which radio stations are affiliated, ~ ESPN and

Talkradio. Each has arisen in response to audience desires.

For example, ESPN, the newest ABC Radio network which will

debut in January 1992, was established in response to a

perceived audience need for more radio sports information.

The ABC Radio Network has been able to exploit economies of
.-

scale by drawing upon the considerable program resources of

ESPN, a cable sports network in which Capital Cities/ABC has

an BO% ownership interest. The diversity of programming

offered by the Radio Networks is empirical evidence of natural

marketplace forces at work. There is every reason to believe

that the same would be true of multiple television broadcast

networks.

C. Elimination Of The Rule Would Produce Other Public
Interest Benefits.

In addition to furthering competition and diversity,

elimination of the dual network rule would produce other

public interest benefits. First, allowing broadcast network

companies to operate dual networks would permit them to
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.-

exploit the efficiencies available to their competitors.

There are potential economies in common use of personnel,

equipment and property, which could lead to lower costs for

advertisers, and enhanced ability to meet advertisers'

audience targeting needs -- in short, "a better product to

offer advertisers at a lower cost. ,,84 We note, for example,

that MTV's plans call for selling advertising across all three

proposed channels, based on cumulative demographics, ratings

and reach. 85 The ABC Radio Networks achieve comparable

efficiencies by selling advertising across the networks. The

result is an advertising package that is efficient in terms

of frequency, reach and cost. Television broadcasters should

have the flexibility to make similar arrangements.

Finally, to the extent more network broadcast

affiliations are available, they may help minorities and

others obtain financing, 86 encourage the development of unused

frequency allocations, 87 and provide financial support for

small market stations, weak independent stations in large

markets and UHF independent stations. 88

.-

84 1980 Network Inquiry Report at III-84.

85 "MTV Announces Its Move To Multiplexing," Broadcasting,
August 5, 1991.

86

87

Home Shopping Network at paragraph 16.

1980 Network Inquiry Report at IV-54-55.

88 These stations will find it "particularly difficult to
compete," according to the opp Paper. Id. at vii.
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V. TERMS OF THE BROADCAST NETWORK/AFFILIATE RELATIONSHIP
SHOULD BE NEGOTIATED BY THE PARTIES INVOLVED.

We believe that all rules governing the

network/affiliate relationship should be reduced to one simple

rule: The affiliate must remain free not to carry a network

program which i~ believes to be contrary to the public

interest, or to substitute a program of greater local or

national importance. Otherwise, all matters affecting terms

and conditions of the network/affiliate relationship should

be left to private negotiations between the parties. The

Commission has a long-standing policy of non-interference in

network affiliation decisions and the "private agreements"

that flow from those affiliations. 89 Absent a strong public

interest reason, it should also refrain from dictating the

terms of those private arrangements.

Commission policies regarding affiliation agreements

and network program practices were originally codified in 1941

in the "Chain Broadcasting Rules" applicable to radio. 90 These

rules are the "exclusive affiliation," "territorial

89 "The award of network affiliation agreements or the
competition for them, is ordinarily a matter in which we play no
role. Channel 41, Inc., 27 FCC 2d 595 (1970), recon. denied, 30
FCC 2d 6 (1971). While the Commission has enacted a number of
rules governing the relations between television networks and their
affiliates, generally we consider network affiliation contracts
properly to be a private agreement between the licensees and the
networks." New Jersey Television Assignments, 56 Rad. Reg. 2d
(P&F) 487 (1984), at paragraph 7.

90

rules.
See discussion above in connection with the dual network
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exclusivity," "option time," "right to reject programs," "dual

network, ,,91 "network ownership of stations" and "control by

network of station rates" rules. The "two-year term of

affiliation" rule, which was also part of the Chain

Broadcasting Rules applied to television, was eliminated by

the Commission in 1989. 92

As noted above, these rules were summarily applied

to television in 1945 without modification or substantial

comment. They were intended to prohibit undue concentration

of network power and to encourage the growth of additional

national networks, thereby promoting full competition in the

broadcast field. Relying upon the increased number of

broadcast outlets and concomitant decreased "network

dominance," the Commission eliminated all of the Chain

Broadcasting Rules (except the "territorial exclusivity" rule)

for radio in 1977. 93

We believe, as the Commission did in 1977, that the

vastly changed video marketplace provides ample justification

for elimination of most of these rules, several of which were

motivated primar~ly by outdated concerns that competing

suppliers be assured access to what was then a very limited

number of desirable video outlets. That situation has been

91

92

This rule was discussed in detail in Section IV above.

Two-Year Rule, supra.

93

above.
Radio Deregulation Order.
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irrevocably changed -- the dramatic expansion in the number

of video outlets substantially eliminates these concerns. The

flexibility of networks and affiliates to arrive at the

arrangements that will best enable them to meet their

competitive challenges should not be constrained by regulation

which is not imposed on their competitors.

In the decision eliminating the "two-year" rule, the

Commission stressed the importance of the network-affiliate

partnership to compete in the transformed media market:

The data on the growth of non-broadcast participants
in the market have an added importance as a reminder
that in focusing on how best to use the regulatory
process to mediate the network/broadcast station
relationship, it is critical that regulations, like
the "two-year" rule, not adversely distort the
competitive interplay between broadcast networks
(and their affiliates) and the newer cable networks
(and their affiliates). The broadcast networks and
their affiliates now face, and will increasingly
face in the future, the need to compete aggressively
both for programming and for viewers with non­
broadcast networks. Elimination of this rule thus
could be of considerable importance to strengthening
the ability of broadcast-network affiliates to
respond to the competition from new technologies. 94

The same logic applies to the rules we discuss below. With

the exception of the "right to reject programs" rule, these

rules have become anachronistic. Quite simply, they were

adopted in another era, which was radically different from

today's marketplace. As we have shown, the dramatic and

irrevocable changes in the video marketplace have mitigated

94 Two-Year Rule at paragraph 16.
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substantially concerns about "network dominance." Networks

are virtually no different from other program suppliers, in

that they face the same competition for programming,

advertising revenues and viewers in today's increasingly

fragmented market. They, in concert with their affiliates,

should be permitted the freedom to compete fully in this

marketplace.

A. Right to Reject Programs

This regulation provides that nothing in a network-

affiliate agreement can prevent or hinder a station licensee

from rejecting a network program which it believes to be

contrary to the public interest, or substituting a program

which it believes to be of greater local or national

importance. 95 The rule grew out of the licensee's basic legal

obligation to program its station in the public interest. 96

The practical effect of the rule is to prevent a network

affiliate from agreeing to clear a network program whose

carriage would violate this basic obligation.

95 The rule provides: "Right to reject programs. No license
shall be granted to a television broadcast station having any
contract, arrangement, or understanding, express or implied, with
a network organization which, with respect to programs offered or
already contracted for, pursuant to an affiliation contract,
prevents, or hinders the station from (1) rejecting or refusing
network programs which the station reasonably believes to be
unsatisfactory or unsuitable, or contrary to the public interest,
or (2) substituting a program which, in the station'S opinion, is
of a greater local or national importance." 47 C.F.R. §73.658(e).

96
~, NBC v. U.S., 319 U.S. at 205-06.
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We agree that the concept is sound, whether it is

expressed in the form of a regulation or Commission policy.

The Commission has described it as "the key to the maintenance

of essential licensee responsibility for network

programming. ,,97 Thus, the public interest basis for the "right

to reject" rule is unaffected by the radical change in the

marketplace. In contrast, various other Commission

regulations, particularly the "exclusive affiliation" rule and

the "option time" rule, which were essentially designed to

encourage additional network entry and access to (what were

at the time) limited broadcast facilities by other program

services, no longer serve any useful purpose.

B. Exclusive Affiliation

This regulation prohibits a network and an affiliate

from free negotiation regarding broadcast of programs from

another network. 98 The purpose of this rule was to encourage

the development of new networks and to protect the licensee's

97 In the Matter of Proposal of American Broadcasting Cos.,
Inc. to Establish Four New Specialized "American Radio Networks",
12 Rad. Reg. 2d (P&F) 72 (1967) ("ABC Radio Network Proposal") at
paragraph 9.

98 The rule prov~Qes: "Exclusive affiliation of station. No
license shall be granted to a television broadcast station having
any contract, arrangement, or understanding, express or implied,
with a network organization under which the station is prevented
or hindered from, or penalized for, broadcasting the programs of
any other network organization. (The term "network organization"
as used in this section includes national and regional network
organizations. See Ch. VII, J. of Report on Chain Broadcasting.)"
47 C.F.R. §73.658(a)
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ability to make independent programming judgments. 99 As has

been shown, several new networks of all types have emerged in

recent years, and the Commission has stated that existing

networks do not have the power in today' s environment to

foreclose the entry of additional networks in any event. 100

Finally, the continued existence of the affiliate's right to

reject network programming is the ultimate protection of his

programming judgment.

Accordingly, we see no reason to retain this rule.

C. Station Commitment of Broadcast Time

This rule prevents an affiliated station from

agreeing to set aside time for the network before the network

has agreed to use that time, or to clear time for network use

which the station has already scheduled for other programming.

It also prevents arrangements with the "same restraining

effect" ("the option time rule"). 101

99 Chain Broadcasting Report at 57. See also 1980 Network
Inquiry Report at IV-5-6.

See Two-Year Rule, supra.

101 The rule provides: "Station commitment of broadcast time.
No license shall be granted to a television broadcast station
having any contract, arrangement, or understanding, express or
implied, with any network organization, which provides for
optioning of the station's time to the network organization, or
which has the same restraining effect as time optioning. As used
in this section, tim~ ...optioning is any contract, arrangement, or
understanding, express or implied, between a station and a network
organization which prevents or hinders the station from scheduling
programs before the network agrees to utilize the time during which
such programs are scheduled, or which requires the station to clear
time already scheduled when the network organization seeks to
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The Commission's primary reasons for banning option

time completely in 1963 were that it: "resulted in a 'fencing

out' of non-network groups ... from certain hours, including

the bulk of valuable evening 'prime time'" ;102 "restrict[ed]

the licensee's freedom of choice" with respect to

programming; 103 and acted as a "shield" for programs which

otherwise would "stand or fallon their merits." 104 The

Commission also cited a "need to encourage non-network program

sources, especially in view of the expected increase in the

number of UHF stations which will need attractive nonnetwork

fare. ,,105

There is no reason to retain the rule in today's

environment. Nonnetwork programmers have a vast number and

variety of choices of video outlets, both broadcast and
.-,..-

nonbroadcast. They are therefore not in need of this kind of

protective regulation. Moreover, to the extent that the

option time ban was intended to provide prime time access to

particular broadcast outlets, those concerns have been

addressed through the Prime Time Access Rule, which became

effective in 1975, well after the Commission's Time Option

utilize the time." 47 C.F.R. S73.658(d)

102 ITe evision Option Time, 25 Rad. Reg. 2d (P&F) 1651 (1963),
at paragraph 56.

103

104

105

Id. at paragraph 57.
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