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In re Applications of

WHITE BROADCASTING PARTNERSHIP
et al.

For Construction Permit for a New FM Station
Station on Channel 289A in Baldwin, Florida

To: Hon. Edward Luton, Administrative Law Judge

Before the
FEDERAL COMMUNICATIONS COMMISSION

washington, D.C. 20554

FEDERAl COMMUNICATIONS COMMISSION
OFFICE OF THE SECRETARY

OPPOSITION TO MOTION TO ENLARGE ISSUES

Peaches Broadcasting, Ltd. ("Peaches") respectfully opposes

the "Motion to Enlarge Issues" ("Motion") filed May 21, 1991 by

White Broadcasting partnership ("White").

I. Public Notice

White acknowledges that Peaches published its public notice

the required four times, but notes that the notice was published

three times in the wrong newspaper. White further acknowledges

that Peaches kept the Commission apprised of its progress by filing

a "Partial Statement of Publication" on April 24, 1991.

Peaches' notice in the wrong newspaper was nearly timely,

having been completed but three days late. Where an applicant

publishes its notice in a reasonably timely fashion in the wrong

newspaper but nobody is prejudiced thereby, no issue for trial is

added. Risner Broadcasting, Inc., 13 RR2d 335, 337 (Examiner,

1968) (decisional magnitude of applicant's selection of wrong

newspaper characterized by Examiner Sharfman as reminiscent of Dr.

Johnson's stricture "[s]ir, there is no settling the point of

precedency between a louse and a flea.")

However, Peaches still undertook to republish the notice in

the correct newspaper. As the Declaration of Anna Matthews

(Exhibit 1 hereto) explains in detail, she commenced republication

in the Florida Times Union on April 15. However, the newspaper
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delayed the next three notices because its records incorrectly

showed that Peaches had an outstanding balance with the newspaper.

After several unsuccessful attempts to trace the problem

and insure that the three notices would be published, Mrs. Matthews

asked Molly Strain, the newspaper's Legal Advertising

Representative, to research the matter and determine why the ads

had still not run. Mrs. Matthews explains that Ms. Strain found

that

the newspaper, in error, had created two
accounts, one in the name of Fred Matthews and
one in the name of Peaches Productions Group.
Through the newspaper's clerical error, the
money I had paid the newspaper on April 15 was
credited to the Fred Matthews' account instead
of the Peaches account. Ms. Strain made the
proper adjustments on May 28. She has now
advised me that the ads will run on the
following dates: June 5, June 7 and June 10.

Ms. Strain's letter of explanation, together with

supporting documentation, is appended hereto as Exhibit 2.

Inasmuch as Peaches was not at fault and the newspaper has

graciously acknowledged its error, no hearing issue is warranted.11

II The newspaper indeed recommenced publication in this
morning's newspaper. See Exhibit 3 hereto.

White's Motion, at 4 n. 3, states that White's counsel contacted
"staff personnel" at the newspaper, who purportedly told her that
Peaches had not requested republication of the notices. However,
White's counsel supplies neither the name(s) of the persons she
contacted, nor evidence that those unnamed persons had determined
that no request for republication had been made (as Mrs. Matthews
avers) via the credit department. Nor did White's counsel swear
the required declaration under penalty of perjury or submit any
evidence from the newspaper itself. See Alabama Citizens for
Responsive Public TV, Inc., 79 FCC2d 615, 620 (1979) (motions to
enlarge "must be supported by affidavits of a person or persons
having personal knowledge of the allegations of fact ••• [t]his is
particularly germane with respect to allegations of fraud or
mispresentation. Speculation and innuendo will not suffice");
Southland, Inc., 25 RR2d 186 (Rev. Bd. 1972) (petition to add lack
of candor and financial qualifications issues was denied where
allegations were not adequately supported by personal knowledge.)
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The Public Notice Rule is important, and Peaches means that

rule no offense by observing that the sanction for minor failures

to comply with that rule is not disqualfication. The Commission's

policy is to be lenient in its application of the Public Notice

Rule by allowing applicants to come into compliance with the Rule.

Coast TV, 102 FCC2d 718, 59 RR2d 205, 206-07 (Rev. Bd. 1985);

Brookhaven Broadcasting Co., Inc., 50 FCC2d 703, 706 (Rev. Bd.

1975); Howard L. Burris, 28 FCC2d 10, 11 (Rev. Bd. 1971).

Nothing pled by White reflects adversely on Peaches'

character. The Commission no longer specifies "character" issues

for hearing where those issues could only result in a comparative

demerit. In Character Qualifications in Broadcast Licensing, 102

FCC2d 1179, 59 RR2d 801, 835 (1986) ("Character Qualifications")

the Commission explained that it no longer wished to find itself

"in the position of adjudicating an applicant's minor

transgressions which have very little bearing on its ability to act

as a responsible broadcaster." Even before the issuance of

Character Qualifications, the Commission only added public notice

issues where an applicant deliberately intended to mislead the

public. See, eg., Country-politan Broadcasting, Inc., 57 FCC2d 92,

93 (Rev. Bd. 1975) (issue added where applicant published false

hearing issues which suggested that competitor was financially

unqualified). Here, Peaches did publish promptly, but in the wrong

newspaper; it then undertook to correct its error and has done so.

Furthermore, it has kept the Presiding Judge informed of its

progress. Peaches' conduct is not disqualifying, nor does it

suggest that Peaches will not be a law abiding Commission licensee.
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Finally, Ms. Matthews' explains that the reference in

Peaches' public notices to the "Baldwin Public Library" was

inadvertent and resulted from the use of a law office form.

Peaches' notice of filing of the application (Exhibit 4 hereto)

correctly specified the Baldwin City Hall, but the text of the

notice of hearing which was transmitted to Peaches by counsel

(Exhibit 5) erroneously specified a library site. This was

counsel's error and should not be attributed to Peaches. As Mrs.

Matthews' declaration confirms, the three notices in the Florida

Times union which are being published now contain the correct

information (see Exhibit 3 hereto), and a correction of Peaches'

April 15, 1991 public notice in the Florida Times Union, which

erroneously specified "Baldwin Public Library" will be published

early next week.

I I . Public File

White essentially alleges that Peaches' public file

contains nine of the twelve items it should contain. The allegedly

missing items were (1) an amendment of February 1, resubmitted

April 17; (2) the 1974 publication "The Public in Broadcasting" and

(3) a copy of the publisher's affidavit showing public notice of

filing of the application.

As explained in the declaration of Frederick Matthews

(Exhibit 6 hereto), Peaches has been diligent in maintaining and

updating its public file. Mr. Matthews has inserted or reinserted

into the file the February 1, 1991 amendment as filed and

resubmitted, but he did not include "The Public and Broadcasting"
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because he understood it to be out of print and not available.£/

Mr. Matthews had placed all amendments in the file when they were

filed with the Commission; thus, he does not know why all

amendments to Peaches' application were not in the file when

Charlie White reviewed it.

The presence of nine of twelve items in a public file is

not an egregious, disqualifying failure to comply with the Public

File Rule. Rust Communications Group, Inc., 57 FCC2d 873, 877-79

(Rev. Bd. 1976) ("Rust") is almost exactly on point: omission of

"The Public and Broadcasting" the political broadcasting file, the

1974 Form 395 and letters from the public did not merit an issue

where all such omissions were promptly corrected. Those omissions

in Rust were more significant than those here, and the licensee was

a highly experienced owner of an AM Clear Channel and FM Class B

facility. Even where eight of thirteen required items were

missing, the issue was added but only on a comparative,

nondisqualifying basis. Julie P. Miner (KDXU), 51 FCC2d 1163 (Rev.

Bd. 1975).

In Peaches' file, the most significant items, such as the

application, were included. Omission of relatively unimportant

material, absent any motive other than simple inadvertence, does

not trigger a public file issue. Gilbert Broadcasting Corp., 55

FCC2d 579, 582-83 (Rev. Bd. 1975). Furthermore, public file issues

are not added when applicants remedy public file omissions after

£/ This was counsel's understanding. On the day this pleading
was filed, counsel rechecked with the Commission's Consumer

Assistance to be sure, and discovered that the document is in
print. One has been ordered, and a copy will be placed in Peaches'
pUblic file imminently. Peaches will also insert a publisher's
affidavit of its pUblication of the notice of filing of its
application in the public file. As shown herein, that notice was
published. See Exhibit 4 hereto.
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Felix H. Morales, 58 FCC2d 642, 643

(19786); Rust, supra.; Howard L. Burris, supra.

White cites Henry R. Malloy, Jr. d/b/a REM Malloy

Broadcasting, FCC 9lD-17 (ALJ released April 24, 1991) ("Malloy")

for the proposition that a character issue must be added for

failure to maintain a public file.~/ Unlike the instant case,

however, Malloy was quite extreme. The applicant in Malloy did not

place very important documents -- the issues/programs lists -- in

its AM station public file for many years. Its principals

dissembled on the witness stand when asked why no such lists had

been maintained in the file, and the omissions were apparently

intentional. Furthermore, the issues/programs lists were

unavailable elsewhere and, without them, the public could not

evaluate the AM station's program service; thus, failure to

maintain the lists was highly prejUdicial. Id. at 5-6. Here,

there is no suggestion that critical materials were omitted from

the file; that anyone was prejudiced by the omissions; that the

omissions were intentional; or that Peaches has not been candid

concerning the matter. Nor has anyone been denied access to

Peaches' file. Compare Post-Newsweek Stations, Florida, Inc., 55

FCC2d 172, 176-77 (Rev. Bd. 1975) (issue added on comparative basis

when file was not accessible).

Like the Public Notice Rule, the Public File Rule is an

important one. However, what White has alleged is that Peaches has

a public file -- a nearly complete one -- but not an absolutely

complete one. That is simply not disqualifying conduct. See, eg.,

~/ White cites Malloy as an order adding issues. Actually,
the Malloy ruling White has cited was an order

disqualifying the applicant after trial on the issues. This error
by White is immaterial and is mentioned here only to correct the
record.
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Millard V. Oakley, 45 RR2d 661, 663 (1979) (no public file issue

added without evidence of intentional misconduct); Tuscola

Broadcasting Co. (WKYO), 45 RR2d 133, 136-37 (ALJ 1979)

(inadvertent omissions from file not grounds for addition of

issue); WIOO, Inc., 42 RR2d 1123, 1125-26 (ALJ 1978) (inadvertent

omissions not grounds for addition of issues without prejudice to

public); compare Safe Broadcasting Corp., 5 FCC Rcd 4917, 4918-19

(Rev. Bd. 1990) (public file issue added where applicant

deliberately placed false issues/programs lists in its file over a

considerable period of time, and sought superior programming credit

based on the fraudulent lists.)

Finally, White alleges that one of the materials in

Peaches' file relates to another FM applicant in Sacramento. That

material was erroneously sent to Peaches by counsel, inadvertently

enclosed along with other documents which were to be placed in the

public file. There is absolutely no connection between the

Sacramento applicant and Peaches except that they have the same FCC

attorney.

The Public File Rule contains no prohibition on extraneous

material in the file. Indeed, as Mr. Matthews' declaration

observes, White's own pUblic file contains extraneous material.

Therefore, inclusion of the Sacramento pleading in Peaches' file

has no legal significance.

I I I. Beamon Advertising Issue

Based on the public notice and public file allegations it

has advanced, White seeks what is commonly known as a "Beamon

Advertising" or "ineptness" issue. See Beamon Advertising, Inc., 1

RR2d 285, 289 (Rev. Bd. 1963).
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Not only has Beamon seldom been followed, it is inapposite.

As best Peaches can determine, an "ineptness" issue has never been

added without being ancillary to a mispresentation issue, as

occurred in Beamon, or being so extreme enough to border on the

comical, ,~, Minority Broadcasters of East St. Louis, Inc., 52

RR2d 687 (ALJ 1982) (cited by White) (ineptness issue added where

engineer simply duplicated competitor's engineering despite the

fact that the applicants proposed different antenna heights and

power levels).~/ Peaches' errors involved no material issue,

prejudiced nobody, and were corrected promptly after being brought

to Peaches' attention. Moreover, none involved any defect of

character.

CONCLUSION

It is easy for White point out errors that Peaches, like

practically all applicants, has made. But quibbling over these

errors is simply not what broadcast licensing is all about.

Peaches does not claim perfection, and if licensed it will not

operate a perfect radio station. But Peaches has never

deliberately misled the Commission. The requested issues should be

denied.

~/ In one of the authorities cited by White, Mark L.
Wodlinger, 62 RR2d 888, 898 (ALJ 1987), the requested

Beamon Advertising issue was not added. Peaches cannot fathom why
White would cite this case in support of the requested issue.
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Respectfully submitted,

~~ -
David Honig
1800 N.W. l87th Street
Miami, Florida 33056
(305) 628-3600

Counsel for Peaches Broadcasting, Ltd.

~/ Peaches is filing this pleading by fax today and serving
clean copies on all opposing applicants today. It is

filing clean copies of the pleading tomorrow and will serve clean
copies on the Bureau and the presiding JUdge tomorrow.
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DECLARATION OF ANNA MATTHEWS

I am the Vice President of Peaches Productions Group, Inc.,

General Partner of Peaches Broadcasting, Ltd.

Peaches' public notice of filing of its application

correctly specified the location of its public file at the Baldwin

City Hall.

Peaches pUblic notice of the hearing designation order

incorrectly specified the "Baldwin Public Library" as the location

of its public file. I have learned that this happened because a

law office form was used to create the pUblic notice, and, through

inadvertence, the words "Public Library" rather than "City Hall"

were included in the notice. A correction of Peaches' April 15,

1991 public notice in the Florida Times Union, which erroneously

specified "Baldwin Public Library" will be published early next

week. The other three publications of the notice in the Florida

Times union (see below) have already been corrected to specify the

Baldwin City Hall as the public file's location.

Peaches did not commence publication of its pUblic notice

immediately after the release of the hearing designation order

because we wanted to be sure we would be filing an appearance in

this case. After we filed our appearance, I published the notice

on March 14, 15 and 18 in the Financial News and Daily Record,

which is where legal notices are customarily published in

Jacksonville. I subsequently learned from our counsel that the

Commission requires that publication must occur in the daily

newspaper.

I published another notice on Monday, April 15 in the

Florida Times union. I knew I had to publish three more such

notices, so I called Molly Strain in the newspaper's legal

advertising department to place the remaining three ads.
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Ms. Strain told me that the ads' publication would be

delayed because Peaches had an outstanding balance with the

newspaper. I could not understand this because Peaches had paid

the Times union in cash before the April 15 ad ran. I asked Ms.

Strain to publish the notices as soon as a record of my April 15

paYment reached her desk, as I was sure it would.

Two weeks later, I called again to determine whether the

money I had paid on April 15 had been credited to Peaches' account

and whether the other three ads had been or were about to be run.

Ms. Strain advised me that the newspaper's credit department's

records still showed a balance due.

A week later, I spoke to Dorothy Rals in the credit

department, who informed me that we still had an outstanding

balance. On May 21, I called the credit department again and was

told that we then had a zero balance. I then placed another order

to run the ads. By May 28, the ads still hadn't run, so on that

date I spoke again to Molly Strain, and asked her why the ads had

still not run. She told me that we did not have a zero balance,

and I then asked her to research the matter and find out how we

could have had a zero balance on May 21 but not on May 28, and why

our ads had still not run. She did the research and traced down

the problem: the newspaper, in error, had created two accounts,

one in the name of Fred Matthews and one in the name of Peaches

Productions Group. Through the newspaper's clerical error, the

money I had paid the newspaper on April 15 was credited to the Fred

Matthews' account instead of the Peaches account. Ms. Strain made

the proper adjustments on May 28. She has now advised me that the

ads will run on the following dates: June 5, June 7 and June 10.
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I declare under penalty of perjury under the laws of the

United States of America that the foregoing declaration is true and

correct. Executed _---::..-oL-----.L_..L-__---:;>.,...-_
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: ~ :.,: :::: :- :-.::: COPY CENTER GATEWAY

mihrlloriba[lm~s·llnion
ONE RIVERSIDE AVENUE' PO SOX 1949 • JACKSONVILLE, FLORIDA 32231 . (904) 359·4111

May 26th, 1991

Mrs. Anna Matthews
Post Oftice Box 12eS3
Jacksonville, FL 32209

Dear Mrs. Matthewst

Per our conversatjon this morning, attached is the adjustment
information you requested on the legal notice that ran on April
15th, 1991, aa number 655577.

On April 15th, when you paid for the legal notice, the $102,20
credit was applied to the Fred Matthews account t number 394493.
The ad; however, was billed to the Peaches Production Group
account, number 449220. The payment should have billed to
account number 449220 to zero-out the balance.

The adjustment for this transfer was written today to clear this
matter up.

If you should have any further questions, please do not hesitate
to call me at (904) 359-4170.

Thank you,

v/Jtct4et~
Molly A. Strain
Legal Advertising Representative

Enclosures

~(;Jbifr
____....•••• ..."!t'1ht Cn • b j!I4 we _ • ..~
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SUPERVISOR

THIS SPACE ACCOUNTING
DEPARTMENT USE ONLY

6EPRQYALS

REQUEST FOR ADVERTISING ACCOUNT ADJUSTMENT

,E -MC1.!'1 ,:) l' j1.;d~l ell OEPARTMENT:MIi,iibeA jl¥L
NAMEOF ACCOUNT:~~~~~_~ . _

ACCOUNT NO, 2:R~3 _SUBMITTED BY; .]~vCUk1 stJ~

AD NO.(S) ~r??....:...: ..&G,..::.5.=:..55=-1...l-1...L-~ __~ ~_
f1.v, '; n· /1 J SIZE OF AD

DATE(SI AD RAN ~/...- j~ Itl"! INCHES __LINES __OR OTHER~ _

CHECK PRODUCT: DAILY SATURDAY ~SUNDAY COMMUNITY NEWS_OTHER~

ADJUSTMENT REQUEST

Please ~1kt~ 1k-
$·ID2.. 2(1 cuJAr .~\ .~,

No . ,qL.f '-&43 .{U ~ IJO,

L1t.f4 ;<~o ,
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A I') SIZE _._._ .._. RUN DATE

• _E OF P.J. AD__.~. • __p,J. AMOUNT_..__
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YES, BY; CUSTOMER SALES REP~_

DETAILED REASON

'~~-Q ~ !D~~ .].{j e~~Il~J- VI1{/1--/

tJr;'fluut -1r)ft~ V.rtilr
Q,tQ{lJI,\AJ "1'1/v\Mh/L--.

fltu: kt<-*-tt- .-f> AecT /V'c',

++q ZtD

AD cosTfrzt/f..Jk AD] USTMENT AMT. _

ADVERTISIi'-lG DEPT. ERROR? YES NO t,..--'

IF YES, PERSON RESPONSIBLE:

Al'PROVALS (SIGNATURE REQUIRED)

"ALESREPRESENTATIV~~ 4~~ SALES MANAGeR, ~
DEPARTMENT MANAGER AD DIRECTOR __~~ ~__

(IF OVER S200 CREDIT) (IF OVER $1000 CREDIT)
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_~~ ':•.-.. 1(1;......,1:> ft~,tt:'':;1" .O«.~. ~9I'"..K. ~Y!!: cal~ t..·,... Tom. PI~ SECTIOI'V A ItliVITA'tIOfrIITO &10 jlh!'~C;;)ft5t~fOn ...i.:1 toe .oc:!It~ at the Town 1.1&"'. '-•. --x.". "'11"."").. ~ ;and ~'."""iI_ P 3tG . ..
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TEL ."Tun 05,91 10:15 NO.002 P.03

.' '\l[~t J'rlltrib~ ~bl~l'~' ~ftti(Jf~ I Jacksonville, Thursday. January 4, 1990 8-5
'.. .., ..._~_ .._.. . •..• • ._,.__. _~.",•.;;:,• .;.,..J.._-'-...:"="::"";' "":::"":::

... 1'1..

pu&LIC NOTIC!!
f'O(Jt~el er~deoJllnll. I.tll. ("P,oche''')' a
IImlt,d PfJrlllllrslllt>, hOI llI.d 0/1 I'ppli£ollllll for
II £onllrll,lIon permit 'Of' (I n~w FM rOdlo Itg·
thm 10 ~. lInl\$td 10 lIoldwlll. FlorioI'. Til'
OWl)ffl II' P,ochn (Ir' "'OC"t' PrOlluct19n.
GrOI/D, Inc•• General Pllrtlltr (25%1, onCI Sltl>~
all W.lumon ~lmlttd Porlner (7$'lb). "'llchO'
Proell/clloll' Group. Inc. I. o....n.d !Iv Frt~rlck
Mollhowll50·..1Ond AMa Mgllhew. (SO'lOI."1'1. oDPllclltiOn wOI lII,d with til. Fldtr'Ol ClIm·
mulllc(ltions Commll.lon en D.cember '4. "6'.

. T'" I'olllln will OHrot. on Chonnl' 211M. (tm0.7
mHlJ a, II C'!IS1 A loelllty wllh 0 pOwer 01
wolll ond 0 ",111111 OIlOV' OVIfOIlI I.rroln II )2

, f••1. Th. ,IUd/o wlll bt ,IIualBel III (I locatIon '0
. be .st'"mln.lIln 80ldwln.
'. T". Iron.mlller 1"«IIIon Will lit ot: 2500 I..,
. ~S~lI~~'v,lIhtr'1dll~rOndY eroneh Ctlllrc;h, 1'401-

'~.C::Ji~1~~h~t'~~\~nc\t)lo~g\l~ble tor Mllc

LIGAL "oTiclU
, ' . PUtLIC NOTICE •

On O~mlNl,. 1~, Itt'•. bouofo. JOllMOll "ItO
willi Ih, FeCI.'OI COMrnll/llcoIIGllI CommllJ on
an appllClllHon ...klnll Jl COtItlr\ltllllll "'Mil for
(I new I'M Ilalion on Cllannel 21.... 01 BofClwln,
,"lorida, Til. Itollon: trOlllMlller WOUld btl
IOCo'C~d wnl.olll-1l, I. km NW 01 80Idwlr\. NOt
IGV IIVnlv, F.fOrl4o, ond wOuld OIIl1rol. willi ,
klloWOlI1 ER~ wllh on',nno 100 mtl.r. lI!)(r;e
PVe'lI11e ,."oln lIOS lIIel.,. obo~. oround\.

. , TtI, • mOln Ilv:!lo will ~ til .,,',\\,In, PIOf/1l0. or
w thin 11'0. clty·"ode contour of 1M "aIlOn, ,.,
spy 0' Ih. ol>pllcoliOIl, Om,nOell.nlt (lnd fllol·
... 1'/101,,101. 0'. on Ill. to, PObllc IMPactlOll II'
Baldwin Cltv HolI, ",0. IIOk ", Baldwin Flor·
~ f

.,. -..,.. - ~~~.,.. .",,,,,,-
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: ~ ::: COpy CENTER GATEWAY

.j

'I
:.1.

". __.......-o,.__~,.....-----_..........--_..,_...---- ......-

FI:O.(

- . ~._ ....-

.'

w

...._.,.1f_~ _

P. 3

PU1\L1 C No'nCB

..

The Feder.l Oo~~unic~L1ons Commission hA~ de~1gnate~ for
hlaring the follow1n~ applicac1on. for a construction permit Lo operate
a new FM r.dLo ,t'L1on on FM Channol 289A in aald~in, Florida: White
Broadcasting PBrcnersh1p. Peaches ~roadc4Il!ng, Ltd.j S~(e aroadc8Mt1ng
CQrpora~lon of Jupit*r, Florida I Fir_L CO~6t 8roadca~l1ns Company;
Douglaa John.on: NorthQDat Flor1da Bro.dcaltfn~ Corp; snd JtM
Productions. Li~ited Partnership c/o Joyce Morg~n.·

The hear1ng i~ .chedul~d to occur aL , time and place to be
det:t;rrmil\od. Tho tseue8 to Le det.ermined 1n Che hoaring are:

(1) To d6tHmiM whether then 11 a t'€lUQnablc posstb1U ty
th~t the tower heigh!. and loca cion Pl:oposed by White t

Peache., S'~4, C0851., Johnson and Northeast would
constitute 8 hatard to air n4v1~ation.

(2) To d.eer~1ne which of lha propo&als would. on a
co~parat1ve ~a818, best serve th$ public !ntoraGl.

(3) 'to del.ttrmine. in l1Rhr.; of the evidence adduced pursuant
to tha specified tesuca. whtch of the applications .hould
be ~rftntcd, it 4ny.

A eopy of the ftpplicaC!QO of Pe~chee »roadc8stlng, Ltd ••
Logethir with amendments th~reLo and related ~atertal. is on file for
public inspectiOn al ~hc pUbliQ libr&r~ 1n ~.ldw1n, Florida.
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