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ORDER
BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) are two petitions related to relay service in the Commonwealth.  The Petition for Waiver of Equal Access and Billing Option Requirements for Telecommunications Relay Services, at Docket No. P-2017-2596198, filed by Hamilton Relay, Inc., (Hamilton Relay), relates to traditional telecommunications relay service (TRS).  The Petition for Waiver of Equal Access & Billing Option Requirements for Captioned Telephone Voice-Carry-Over Relay Service, at Docket No. P-2017-2596108, filed by Hamilton Telephone Co. (Hamilton Telephone), relates to a specific subset of TRS known as captioned telephone voice carry-over relay service (CTRS).
  Hamilton Relay and Hamilton Telephone each  seek waivers of certain aspects of equal access and billing option requirements for relay service relating to intrastate long distance service.  No answers or objections to the Petitions have been filed.  For the reasons detailed below, we will grant the waivers on a partial and temporary basis, consistent with this order.
Background

The two Hamilton entities are affiliated subsidiaries of Nedelco Inc. in Aurora, Nebraska.  Hamilton Relay was selected as the jurisdictional provider for intrastate TRS in the Commonwealth, replacing the prior certificated carrier, pursuant to the Commission’s Request for Proposal (RFP) 2014-2 at Docket No. M‑2014-2447601, and was certificated as such on December 4, 2014.  Hamilton Telephone was selected as the contractual provider for intrastate CTRS in the Commonwealth pursuant to the Commission’s RFP 2012-2, effective July 1, 2012, at BP8 2663353 in association with Docket No. A-311335.  

TRS provides telephone transmission services that allow persons with a hearing, speech, or visual impairment who require appropriate technology to access telecommunications services to communicate by wire or radio in a functionally equivalent manner.  CTRS displays conversations almost simultaneously with the spoken words of a telephone conversation and is designed for use by individuals who can speak but experience some degree of hearing loss.  

As the Commonwealth’s jurisdictional TRS provider, Hamilton Relay is obligated to comply with two legacy long distance telecommunications provider requirements:  (1) specific billing obligations that require TRS providers to afford TRS consumers the same billing options (e.g., collect calling, operator assisted service) that are afforded wireline voice services; and (2) equal access, which requires TRS providers to offer consumers the same access to the interexchange carrier of their choice as is provided to wireline voice consumers.  The TRS billing option and equal access requirements are set forth in Sections IV-2.m and IV‑5, respectively, of RFP 2014-2:  
IV-2.  TRS SPECIFICATIONS AND AVAILABILITY.  The proposal should provide details as to the methods of meeting the following minimum TRS standards:
*     *     *
m.  Provide appropriate billing information for toll/IXC (interexchange) calls to appropriate billing entities.  Route toll/IXC calls to and from users via the originating party's preferred carrier of choice.  Prospective vendors must detail how calls will be routed and billed if the originating caller does not have a specified preferred carrier of choice.
*     *     *
IV-5.  GENERAL REQUIREMENTS.  The proposal should provide details as to the methods of permitting the users to select the carrier of their choice in accordance with federal and state laws as well as Commission rules and regulations.
Hamilton Relay Petition at ¶ 4.


As the Commonwealth’s contractual CTRS provider, Hamilton Telephone is obligated to comply with correspondingly identical billing option and equal access requirements in Sections IV-2.p and IV-5, respectively, of RFP 2012‑2:  
IV-2.  CTRS SPECIFICATIONS AND AVAILABILITY.  The proposal should provide details as to the methods of meeting the following minimum CTRS standards:
*     *     *
p.  Provide appropriate billing information for toll/IXC (interexchange) calls to appropriate billing entities. Route toll/IXC calls to and from users via the originating party's preferred carrier of choice. Prospective contractors must detail how calls will be routed and billed if the originating caller does not have a specified preferred carrier of choice.

*     *     *
IV-5.  GENERAL REQUIREMENTS.  The proposal should provide details as to the methods of meeting the following minimum general standards:

a.  Permit the users to select the toll/IXC carrier or local exchange carrier of their choice in accordance with federal and state laws as well as Commission rules and regulations.

b.  Make arrangements for a default toll/IXC carrier in the event the user does not have one.

Hamilton Telephone Petition at ¶ 4.

Interstate TRS and CTRS providers, subject to Federal Communications Commission (FCC) jurisdiction, have similar federal obligations.  On August 24, 2016, the FCC granted temporary waivers of certain aspects of these similar federal obligations at the federal level for a two-year period.  Specifically, the FCC temporarily waived:
[T]he equal access requirement as applied to traditional TRS, STS,[
] and CT[R]S, provided that [petitioners Hamilton Relay and Sprint Corporation]  do not assess separate charges on TRS users for long distance service.  This temporary waiver will expire [August 24, 2018], or on the effective date of [an FCC] rulemaking or other decision as to the continuing application of the equal access requirement to traditional TRS, STS, and CT[R]S, whichever is earlier.
*     *     *
[The FCC also temporarily waived the] billing options requirement as applied to traditional TRS, STS and CT[R]S, provided that [petitioners] do not assess separate charges on users of these services for long distance calls.  In other words, petitioners [Hamilton Relay and Sprint Corporation] need not provide the same billing options (e.g., sent-paid long distance, operator assisted, collect, and third party billing) traditionally offered for wireline voice services if they do not assess charges for long distance calling.  This temporary waiver will expire [August 24, 2018], or on the effective date of [an FCC] rulemaking or other decision as to the continuing application of the billing options requirement to traditional TRS, STS, and CT[R]S, whichever is earlier.
[The FCC] caution[ed], however, that Sprint and Hamilton must continue to handle and complete TRS calls from inmates of correctional facilities.

*…..*…..*

[G]iven the widespread bundling of long distance with local calling, [the FCC found] no basis to conclude that, in today's environment, offering free long distance calling to TRS users would provide an impermissible incentive for them to make long distance calls.
Hamilton Relay Petition at ¶ 7; Hamilton Telephone Petition at ¶ 7, both citing In the Matter of Telecommunications Relay Services and Speech-to-Speech Services for Individuals with Hearing and Speech Disabilities; Hamilton Relay, Inc., and Sprint Corporation; Petitioners for Interim Waiver of Sections 64.604(b)(3) and 64.604(a)(3)(ii), CG Docket No. 03-123, (DA 16-963) 31 FCC Rcd 9511 (2016), slip opinion at paragraphs 12 and 14-16.

As a condition of limited waivers from this Commission that would parallel the limited FCC waivers, Hamilton Relay has made the following commitments regarding TRS: 
8.  Hamilton [Relay] will provide long distance service to Pennsylvania TRS users at no cost to the users.  There are only five call types in which Hamilton [Relay] will require a billing method from TRS users:

a.  calls from inmates at correctional facilities

b.  calls placed from payphones

c.  calls placed to and from international locations

d.  calls placed to Directory Assistance

e.  calls placed to pay per call services (e.g., 900 numbers)

9.  Hamilton [Relay] will use several methods to ensure proper billing of these types of calls which may include collect calling and calling card payment methods.  For international calls, TRS users may also be able to use interexchange carrier for direct billing (bill to ANI). 

10.  Upon approval of this Petition, Hamilton [Relay] will make the appropriate changes and/or additions to its officially filed tariff, TRS PA P.U.C. No.1, to accommodate the waiver of the equal access and billing option requirements.

Hamilton Relay Petition at ¶¶ 8-10.

Similarly, Hamilton Telephone has made the following commitments regarding CTRS as a condition of a limited waiver from this Commission: 

9.  Hamilton [Telephone] will provide long distance service to Pennsylvania [CTRVS] users at no cost to the users.  There are only four call types in which Hamilton [Telephone] will require a billing method from CTRS users:

a.  calls from inmates at correctional facilities

b.  calls placed to and from international locations

c.  calls placed to Directory Assistance

d.  calls placed to pay per call services (e.g., 900 numbers)

10.  Hamilton [Telephone] will use several methods to ensure proper billing of these types of calls which may include collect calling and calling card payment methods.  For international calls, CTRS users may also be able to use interexchange carrier for direct billing (bill to ANI). 

Hamilton Telephone Petition at ¶¶ 9-10.
  Hamilton Telephone further asserts that this change pursuant to the waivers is within the general scope of the contract and that the total cost of the contract will not be exceeded.  Hamilton Telephone Petition at ¶ 11.

The Petitions were served on the Office of Consumer Advocate (OCA) and the Office of Small Business Advocate (OSBA) on March 29, 2017.  The Commission’s Bureau of Investigation and Enforcement (I&E) was advised of the Petitions on April 26, 2017.  Additionally, the Commission’s Bureau of Consumer Services (BCS) and the Commission’s Bureau of Technical Services (TUS) reviewed the Petitions.  The Commission published notice of the Petitions in the Pennsylvania Bulletin on May 13, 2017.  On or about July 25, 2017, the TRS Board informally indicated that it had no recommendation or opposition regarding the Petitions.
  The TRS Board formally adopted that position at its meeting on September 20, 2017.  No answers or objections to the Petitions have been filed.  

Discussion

We shall address these requests in two steps, initially from the procedural aspect and then from the substantive aspect.

Procedural Aspects of Waiver Petitions  


Applications or petitions for waiver of telecommunications utility obligations are filed pursuant to Sections 1.91, 5.41(b), 63.53(e), and 64.212 of our regulations, 52 Pa. Code §§ 1.91, 5.31(b), 63.53(e), and 64.212, which provide, in pertinent part, as follows: 
§ 1.91.  Applications for waiver of formal requirements.

(a)  A request for waiver of, or exception to, any provision of this chapter or Chapter 3 or 5 (relating to special provisions; and formal proceedings) or a regulation or requirement with which the document tendered is in conflict or does not conform may accompany a pleading, submittal or other document subject to rejection under § 1.4 (relating to filing generally).  The request shall show the nature of the waiver or exception desired and set forth the reasons in support thereof.  Unacceptable filings may be returned by the Commission with an indication of the deficiencies thereof and the reasons for nonacceptance and return. 

(b)  Unless the Commission expressly orders, acceptance for filing will not waive a failure to comply with this title or other applicable requirements, and the failure may be cause for striking all or any part of the filings. 

§ 5.41. Petitions generally.
*     *     *

(b)  Service.  A copy of the petition shall be served on all persons directly affected and on other parties whom petitioner believes will be affected by the petition.  Copies of the petition shall be served upon the Office of Trial Staff,[
] the Office of Consumer Advocate and the Office of Small Business Advocate. Service shall be evidenced with a certificate of service filed with the petition.
§ 63.53. General provisions.  

*     *     *

(e)  If unreasonable hardship to a person or to a utility results from compliance within this subchapter, application may be made to the Commission for modification of the section or for temporary exemption from its requirements.  The adoption of this subchapter by the Commission will not preclude the altering or amending of the provisions in a manner consistent with applicable statutory procedures, nor will the adoption of this subchapter preclude the Commission from granting temporary exemptions in exceptional cases.  A person or utility that files an application under this section shall provide notice to a person who may be affected by the modification or temporary exemption.  Notice may be made by a bill insert or in another reasonable manner.
§ 64.212.  Applications for modification or exception.

(a)  If unreasonable hardship to a customer or to a LEC results from compliance with this chapter, application may be made to the Commission for modification of the section or for temporary exemption from its requirements.  The adoption of this chapter by the Commission will in no way preclude the Commission from altering or amending this chapter under applicable statutory procedures, nor will the adoption of this chapter preclude the Commission from granting exemptions in exceptional cases. 

(b)  A customer, customer designee or LEC that files an application under this section shall provide notice to persons who may be affected by the modification or waiver.  Notice may be made by a bill insert or in another reasonable manner.

While Hamilton Telephone is not a certificated jurisdictional utility, we shall review its waiver request regarding its CTRS contract subject to the same standards applicable to Hamilton Relay’s waiver request.  Hamilton Telephone is seeking to amend an existing contract between itself and this Commission.  That contract was entered into pursuant to an RFP and subsequent Commission order.

Of particular importance is the requirement of notice to persons who may be affected by modification or waiver.  Neither Hamilton Relay nor Hamilton Telephone served or provided notice of these requests for waiver directly to the persons who would be affected by the requested waiver pursuant to Sections 5.41(b), 63.53, and 64.212.  The Commission therefore published notice of the Petitions in the Pennsylvania Bulletin.  The Commission further ensured that the TRS Board was provided with an opportunity to comment and that I&E, BCS, and TUS had notice of the Petitions.  OCA and OSBA were served with the Petitions pursuant to Section 5.41(b).  

Accordingly, we find that the due process considerations regarding service and notice, inherent in consideration of the requests for a partial temporary waiver of the Commission’s requirements under the TRS tariff and the CTRS contract relating to billing options and equal access, have been sufficiently satisfied.  
Substantive Aspects Of This Waiver Petition


Our imposition of the billing options and equal access requirements pursuant to the RFPs and as a condition of the subsequent certificate of public convenience issued to Hamilton Relay and of the contract with Hamilton Telephone was predicated in large measure on the corresponding underlying federal requirements.  With the temporary waivers applicable to the federal requirements, we find that a significant measure of the justification for the requirements as applicable to intrastate TRS and CTRS, at least temporarily, no longer exists.  

Further, we agree that the prevalence in the marketplace to bundle local and long distance intrastate calling reduces and typically eliminates the need for separate access to intrastate long distance carriers and user-selected billing options.  With the marketplace moving away from separately billing for intrastate long distance, we also agree that free intrastate long distance calling via TRS or CTRS does not provide an “impermissible incentive” for persons to make their calls via either relay service.


We further find that the conditions to which Hamilton Relay and Hamilton Telephone have agreed are adequate safeguards sufficient to satisfy any remaining reasons that existed for establishing the requirements initially or for retaining them going forward on an intrastate basis while the FCC has the matter under consideration.  
Conclusion


Accordingly, we shall grant the waivers relative to billing options and equal access on a partial and temporary basis in those circumstances when Hamilton Relay and Hamilton Telephone do not assess charges for long distance calling.  Further, the waivers will not apply to certain specified service for which long distance charges will still apply.   The partial temporary waivers relative to intrastate TRS and CTRS shall expire August 24, 2018, which is the latest date upon which the FCC’s waivers will expire, or upon further action by this Commission, whichever is earlier.  Extensions of these partial temporary waivers may be requested prior to their expiration and in sufficient time to ensure appropriate notice and opportunity to comment is provided to the TRS Board (which meets quarterly) and other stakeholders.  

The Hamilton entities will advise this Commission and stakeholders of on-going developments at the FCC regarding the underlying federal obligations and waivers.  A change at the federal level (other than the expiration on August 24, 2018, of the interstate waivers) will not automatically result in a change regarding intrastate TRS and CTRS; THEREFORE,

IT IS ORDERED:
1. That the Petition for Waiver of Equal Access and Billing Option Requirements for Telecommunications Relay Services filed by Hamilton Relay, Inc., relative to telecommunications relay services be granted consistent with this Order.

2. That the Petition for Waiver of Equal Access and Billing Option Requirements for Captioned Telecommunications Voice-Carry-Over Relay Services filed by Hamilton Telephone Co. relative to its contract to provide captioned telecommunications voice-carry-over relay services be granted consistent with this Order.

3. That the partial temporary waivers relative to intrastate telecommunications relay services and to intrastate captioned telecommunications voice-carry-over relay services shall expire August 24, 2018, which is the latest date upon which the Federal Communications Commission’s waivers will expire, or upon further action by this Commission, whichever is earlier.  Extensions of these partial temporary waivers may be requested prior to their expiration and in sufficient time to ensure appropriate notice and opportunity to comment is provided to the Telecommunications Relay Services Board (which meets quarterly) and other stakeholders.  
4. That Hamilton Relay, Inc., and Hamilton Telephone Co. keep this Commission and stakeholders at these dockets advised of developments in the Federal Communications Commission proceeding In the Matter of Telecommunications Relay Services and Speech-to-Speech Services  for Individuals with Hearing and Speech Disabilities; Hamilton Relay, Inc., and Sprint Corporation; Petitioners for Interim Waiver of Sections 64.604(b)(3) and 64.604(a)(3)(ii), CG Docket No. 03-123, (DA 16-963), 31 FCC Rcd 9511 (2016).
5. That this Order be also filed at Hamilton Relay, Inc., Proposal for Telecommunications Relay Service in Response to RFP 2014-2, Docket No. M‑2014‑2399871, and Application of Hamilton Relay, Inc. for Approval to Offer, Render, Furnish or Supply Telecommunication Relay Services for the Deaf, Hard of Hearing, and Speech Impaired Individuals to the Public throughout the Commonwealth of Pennsylvania, Docket No. A‑2014-2447601. 
6. That this Order be also filed at Application of Hamilton Telephone Company, t/a Hamilton Telecommunications, for Approval to Offer, Render, Furnish or Supply Captioned Telephone Voice-Carry-Over Service to the Public in the Commonwealth of Pennsylvania, Docket Nos. A‑311355 and BP8 2263353.
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BY THE COMMISSION

Rosemary Chiavetta

Secretary

(SEAL)

ORDER ADOPTED:  September 21, 2017
ORDER ENTERED:  September 21, 2017
�  “CTVRS” was sometimes used in earlier Commission references to CTRS. 


�  The FCC waivers apply also to Speech-to-Speech (STS) relay, which is included in the context of TRS and provided by Hamilton Relay in the Commonwealth.


�  CTRS calls cannot be made from pay phones.  


�  The TRS Board meets quarterly and had requested an opportunity to review the matter.


�  Now I&E.
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