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RECEIVED
Donna R. Searcy
Secretary
Federal Communications Commission
1919 M Street, N. W.
Washington, D. C. 20554

Re: File No. BPH-901224MF

Dear Ms. Searcy:

OCT 2 8 1991
Federal Communications CUli::r"ssion

Ollie! 01 the Secretary

On behalf of Robert L. Purcell, there are transmitted
herewith an original and four copies of a Petition to Deny the
above-referenced application of Webb Broadcasting, Inc. for a
Construction Permit for a new FM broadcast station to operate on
Channel 295A at Ocean City, Maryland.

Should additional information be necessary in connection
with this matter, please communicate with this office.

Ver truly Iyours,

t ..~,.,/TvL·

/ lames A. Koerner
/ / Counsel for
~' ROBERT L. PURCELL

Enclosures

JAK:jeb\15050.02\OCT28'91.FCC



RECEIVED

Before the OCT 281991
Federal Communications Commissi0'lederat Communications Commission

Washington, D.C. 20554 Olfict 01 the Secretary

~A'" .
(";"v

In re Application of

WEBB BROADCASTING, INC.

For Construction Permit for
New FM Broadcast station on
Channel 295A at Ocean City, MD

To: Chief, Mass Media Bureau

)
)
)
)
)
)
)

PETITION TO DENY

Robert L. Purcell ("Purcell"), by his attorneys, hereby

respectfully requests that the above-captioned application be

denied or designated for hearing on issues to determine the

qualifications of the applicant, Webb Broadcasting, Inc., and its

principals. In support hereof, the following is shown:

Purcell was the licensee of Radio station WDMV(AM), Pocomoke

City, Maryland. On May 29, 1987, pursuant to FCC consent, the

station was sold to Five star Broadcasting, Inc., the owners of

which included Sidney Friedman, Franklyn Field and Anthony Guida,

all of whom are principals in Webb Broadcasting, Inc., the above-

captioned applicant. Five Star Broadcasting, and its principals,

defaulted in payments to Purcell pursuant to a Promissory Note

given in connection with the sale, and legal action has been

initiated in the Circuit Court for Montgomery County, Maryland.

Purcell claims standing to file the instant Petition as a party



aggrieved in light of the default by Five star Broadcasting and its

principals. Further, Purcell claims standing as a private attorney

general with the right -- and perhaps the obligation -- to bring to

the Commission's attention facts concerning the basic licensee

qualifications of Webb Broadcasting, Inc. and its principals.

Attachment 1 hereto is a copy of the Complaint filed September

20, 1991 in the Circuit County for Montgomery County, Maryland.

Attached to it is a copy of the Promissory Note executed by Five

star Broadcasting in connection with its purchase of the Pocomoke

City station. The Complaint also sets forth salient facts

concerning the default and failure to cure. Principals of Five

star Broadcasting have repeatedly told Purcell that they simply

cannot afford to make payments to him.

In the captioned application, the applicant has indicated that

each of Sidney Frienman, Franklyn Field and Anthony Guida will make

available to the applicant his pro rata share of $263,675.00 or

100% of such amount. Presumably, it was on the basis of such

representations by these principals that the applicant certified it

was financially qualified to construct and operate the proposed

station.

The affirmative response to the question concerning financial

qualifications, and the representations of Messrs. Friedman, Field

and Guida are clearly at odds with their admitted inability to make

payments to Purcell.

In recent years, the Commission has been more and more

concerned with applicants who certify as to financial
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qualifications without any basis in fact for doing so. Indeed, it

was for that reason, primarily, that the Commission modified its

Form 301 to require additional financial information. Form 301

(Broadcast Construction Permit Application), 4 FCC Rcd 3853, 3858­

59 (1989). Yet, as demonstrated herein, the system is far from

perfect can still be misused by those who wish to do so.

Applicants wittingly or otherwise, can be led into making

affirmative financial certifications on the basis of

representations made by individuals or entities who cannot or will

not honor their financial commitments and have a history of failure

to honor commitments. It would do the Commission scant good to

issue a Construction Permit to an applicant who relied upon a

commitment by another to make funds available if that other person

either does not have the funds or decides at some later date not to

make them available.

In light of the circumstances herein, it is respectfully

requested that the Commission deny the above-captioned application

or designate it for hearing to determine the basic qualifications

of the applicant and its principals.
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BARAFF, KOERNER, OLENDER
& HOCHBERG, P. C.

5335 Wisconsin Avenue, N.W.
suite 300
Washington, D.C. 20015-2003

(202) 686-3200

October 28, 1991

1S0S0.02\PETTODENY.PURCELL

Respectfully submitted,

ROBERT L. PURCELL
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IN THE CIRCUIT COURT FOR MONTGOMERY COUNTY, MARYLAND
STATE OF MARYLAND, MONTGOMERY COUNTY TO WIT:

WHIT uF ~;UHMONS. j}?Tfhfllrlplr J-

C a::.; ,.J r'~tlmt ,e r_t~lj_::>..; _
C i1 S €' T YI 'Q-i:...1.\L':. _

!,:/,i'ii:: : L1Yi;;...2.Jj~H Bl)i)A..l.LCh~-N~L1N!.·_.

1\[)[l[(r:.~~::;_-L)~.J.N..N_5J'wr'1l-':'_B.QM) l-~~lr~ ..~.!MVK.E C I 'l'Y t'UL.2..UiI) 1 . ._._
"":'c ·::;'::·_:;:t;JlYj;J_:__AIjJl.B..EWJ2.QUD« R£.:iH..l.1J.n:.J\GE:NT _

YC!) l\l::rJ HEHEBY SUHio10NEI> TO FILE A rJl·tlTTl';:_l'1 I(ESPONSt: [,.Y
;. LLilLll!'\G un W)T,;_O:~ IN THIS COURT TO 1'IIE ATTACHEI> CUV,PLJ\lNT F; Lt:i l I
___ E.L.L.i-(Q~l,J='-8L1U:;J.L:~_._~_._ _ .__. . .. -'--------
v-i.lTIlJill _._~:.!.I__ r)AY~; AFT~':H ::::;U<VICE OF' nilS ;3Uf-1MuNS UPON 'rou«

~'ll'J'Nf-:::';::;, THE HONOH1\l.',LE CHIEF JUDGE OF THE: SiXTH ,JUUI'C'IAL eiRe!: i J

Clf- V,!\!-<YLl\;\'LJ.

1. 1 '.'1::;011,')1 Clt1.C:'nd.:Hlce in the CUU1.'t on t.he dCly namC'd is
:lJ.2J_·_~_l~~.(J\~_i_l._~~~I .

2. !'7Iilull' to fiJ.l? a l'Ps!'()n~e \-litltin Ute time dllowl:,d m"y
teo'sult in a ]Uo.lyillent by dafe.ul t ur the ~n.-ant in9 0:. tile
l(".Iief ::;uuqht Clgain:..;t you.

BETIIE A. SKELTON, CLERK
of the Circuit Court for
Montgomery County, Maryland
50 Courthouse Square
Rockville, MD 20850-2393

--------- - -----_.---_._._---

SHERIFF. __ .. ... _

~()Tf:.:

1, Thl::: sun:mon:::: is effective t01 s(:'lvi(-e only if served within
6 U d.'1 Ysat te1: the d a :: e i t L: i s ~: W' {1.

/.« t'n'ot nt st:nvice shall set. Oul' llll~ n,:tme of the per ::::cn ~~elved,

d3tL~ d~l,j the particulCll plac\:' illl,j I;Villller- of service, if
::.:;nlvic'o is not made, please state the reason(::;).

3. Hot-unl of ::.:;er ved or unserv("d I't. (H. ':':-:S shall be lI12,),::' ~'r(Jr:~I.'t ly at:
in .1CC·r.,n.l·:mce wi th 8ul,.~ 2-1 I. (, «

Ij« :I.f thi:::: :~unlnK)nS is served hy pl iV,lt:e ['roca:::::.:;, p1'oce:-:::::: sc·rVel
shaJ.l tile (l SL"[.lar·ate affidavit ,1:::: required by Hu)'" 2-1?b (d).
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IN THE CIRCUIT COURT FOR MONTGOMERY COUNTY, MARYLAND

ROBERT L. PURCELL
10510 Carrolton Road
Rockville, Maryland 20853

FIVE STAR BROADCASTING, INC.
Dunn Swamp Road
Pocomoke City, Maryland

SERVE: Andrew Dodd, Resident Agent
Dunn Swamp Road
Pocomoke city, Maryland

COMPLAINT

Comes now the plaintiff, Robert L. Purcell, by and through hi

attorney, Richard H. McGill, and for his cause of action against th

Defendant, Five star Broadcasting, Inc., states as follows:

CQUNT I

1. That the Plaintiff, Robert L. Purcell, hereinafter referre

to as "Purcell" is an adult citizen of the united states of Americ

and was a resident of Montgomery county, Maryland, at the time th

Promissory Note at issue was entered and at all times pertinen

hereto.

2. That the Defendant, Five star Broadcasting, Inc.,

hereinafter referred to as "Five Star Broadcasting", is a New Jerse

corporation and is licensed as a foreign corporation in the stat

of Maryland doing business principally in the Pocomoke city,

Maryland, area.

II
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3. That all payments required under the Promissory Note i

question were to be paid to Plaintiff Purcell at 10501 Carrolto

Road, Rockville, Montgomery County, Maryland 20853.

4. That on or about the 29th day of Hay 1987; the Defendant,

Five star Broadcasting, executed a Promissory Note in

Purcell. A true copy of said Promissory Note is attached

Exhibit "A" and is incorporated herein by reference as if repeate

full verbatim.

5. pursuant to the terms of said promissory Note, th

Defendant, Five star Broadcasting, is obligated to repay th

principal amount of $350,000.00 together with interest at the rat

of 8% on or before the first day of June 2007.

6. That said Promissory Note provides in part, under th

paragraph ACCELERATION, that

"an event of default shall occur if any of the following
events shall happen:

(a) A default by the Maker in the payment of any
installment of the principal of and interest on this
Note when it becomes due and payable and such default
continues for more than thirty (30) days after the
President of Maker has received, at the then-current
address of said Maker, written notice specifying such
default and requiring it to be remedied: . • • II

7. That said Promissory Note is in default as no payment ha

been made by Defendant Five star Broadcasting since April 1991.

8. That despite due demand, the Defendant, Five

Broadcasting, has failed and refused and continues to fail an

refuse to pay the indebtedness under the terms of the sal

Promissory Note.



II

9. That counsel for the Plaintiff notified the President of

the Maker of the Note, Five star Broadcasting, Inc., in letters 0

July 10, 1991 and August 1, 1991, that the Note was in default an

requested that the default be remedied within thirty (30) days 0

said letters. Both letters are attached hereto as Exhibit IIB II , an

are incorporated herein by reference.

10. As of the first day of September, 1991, there was due an

owing under the said Promissory Note, the sum of $334,632.45,

principal plus interest, with interest continuing to accrue at th

rate of $71.04 ~ Qigm, from September 2, 1991, until paid in full.

WHEREFORE,· the Plaintiff, Robert L. purcell, prays tha

judgment be entered against the Defendant, Five star Broadcasting,

Inc., in the amount of $334,632.45, together with interest at th

rate of $71.04 p~ Qiem from September 2, 1991, until all amount

are paid in full.

Maryland 20773
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Schedule E

PROMISSORY NOTE

$350,000.000 Date:

FOR VALUE RECEIVED, Five Star Broadcasting, Inc.

(herein called "r-1aker") hereby promises to pay to the order of

Robert L. Purcell the principal sum of Three Hundred Fifty

Thousand Dollars ($350,000.00) with interest at the rate of 8%

per annum on the unpaid balance thereof as hereinafter

stipulated. On the 30th day after date hereof a payment of

principal and interest of Two Thousand Nine Hundred Twenty-Seven

Dollars and Ninety-Three Cents ($2,927.93) shall be payable, and

like monthly payments of Two Thousand Nine Hundred Twenty-Seven

Dollars and Ninety-Three Cents ($2,927.93) thereafter for a total

of two hundred forty (240) monthly payments.

ORIGIN OF NOTE

This note is delivered by Maker pursuant to a Purchase

Agreement, dated March , 1987, between Robert L. Purcell

(SELLER) and Maker (BUYER) for the sale/purchase of those certain

assets of Standard Broadcast Station WDMV, Pocomoke City,

Naryland.

d..aa' i 22 4434 f •
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OPTIONAL PREPAYMENT OF PRINCIPAL

The Maker may at any time, without the written consent

of the Payee, prepay all or any part of the unpaid principal sum

hereof.

PLACE OF PAYNENT

Payment of the principal sum shall be made in lawful

money of the United States of America at 15010 Carrolton Road,

Rockville, Maryland 20853, or at such other place as the Payee

may indicate to Maker.

SECURITY

Payment of the principal of this Note is secured by

security instruments on the real and personal property of Station

WDMV, Pocomoke City, Maryland, and an escrow of the capital stock

of Maker as of the date hereof for a period of three (3) years.

ACCELERATION

An event of default shall occur if any of the following

event(s) shall happen:

(a) A default by the Maker in the payment of any

installment of the principal of and interest on this

Note when it becomes due and payable and such default

continues for more than 30 days after the President 6f

the Maker has received, at the then-current address of

said Maker, written notice specifying such default and

requiring it to be remedied;

(b) The sale by Maker of all or substantially all of

the assets of Standard Broadcast Station WDMV, Pocomoke
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City, Maryland which sale is consummated prior to the

due date for payment under the Note;

(c) The involvement of Maker or its assigns, in

financial difficulties as evidenced by:

(i) filing a petition in bankruptcy or for

adoption of an arrangement under the Bankruptcy

Act, as now or in the future amendeg, or filing an
,<"

answer or admission asking such relief; or

(ii) making a general assignment for the benefit

of creditors; or

(iii) consenting to the appointment of a trustee

or receiver for all or a major portion of their

property; or

(iv) being adjudicated a bankrupt; or

(v) the entry of a court order appointing a

receiver or trustee for all or a major part of

their property, or approving a petition filed

against them under the Bankruptcy Act, as now or

in the future amended (in both cases, without

their consent), which order shall not be vacated,

denied, set aside or stayed within 60 days from

the date of entry;

Then, and in any such event, the holder hereof may at

his option, by written notice to Maker, declare the entire

principal amount hereof to be immediately due and payable without

presentment, demand, protest, notice of protest or other notice

of any kind, all of which are expressly waived by Maker.

ASWSlP.",Mi $3 4 :
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City, Maryland which sale is consummated prior to the

due date for payment under the Note;

(c) The involvement of Maker or its assigns, in

financial difficulties as evidenced by:

(i) filing a petition in bankruptcy or for

adoption of an arrangement under the Bankruptcy

Act, as now or in the future amended, or filing an

answer or admission asking such relief; or

(ii) making a general assigrunent for the benefit

of creditors; or

(iii) consenting to the appointment of a trustee

or receiver for all or a major portion of their

property; or

(iv) being adjudicated a bankrupt; or

(v) the entry of a court order appointing a

receiver or trustee for all or a major part of

their property, or approving a petition filed

against them under the Bankruptcy Act, as now or

in the future amended (in both cases, without

their consent), which order shall not be vacated,

denied, set aside or stayed within 60 days from

the date of entry;

Then, and in any such event, the holder hereof may at

his option, by written notice to Maker, declare the entire

principal amount hereof to be immediately due and payable without

presentment, demand, protest, notice of protest or other notice

of any kind, all of which are expressly waived by Maker.
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ATTEST:

,Secretary
By

MAKER

Five Star Broadcasting, Inc.

Sid Friedman, President



RICHARD M. MCGILL

ATTORNEY AT LAW

14713 HAIN STREET

P.O. BOX 219

UPPER HAm.nORO, HD 20772

I
\

ASSOCIATE

DENJAHIN J. WOOLERY

(301) 627-5222

July 10, 1991

Sid Friedman, President
Five star Broadcasting, Inc.
42 Harlow Road
Wayne, New Jersey 07470

Dear Hr. Friedman:

Please be advised I have been retained by Robert L. Purcell
with regard to the collection of funds of a Promissory Note in the
amount of $350,000.00 dated March 1987.

You were previously notified by Mr. Purcell on April 3, 1991
that the Note was in default. I further understand that since said

~ letter to you no further payment has been made. Since default has
occurred, Mr. Purcell has elected to accelerate payment of the Note
pursuant to the terms of said Note and therefore declares that the
entire principal amount due and owing as of this date is
immediately payable. I am sure you are familiar with the
amortization schedule regarding this Note and said schedule
indicates that as of February 1, 1991, the. last date you were
current, the balance due was $319,712.58. At 8% interest per annum,
the monthly interest is $2,131.41. Consequently, I calculate that
as of July 1, 1991, the principal balance due is $330,369.63. On
behalf of Mr. Purcell, I demand immediate payment.

Should this balance not be paid on or before July 25, 1991,
I will file for appropriate legal relief in the Maryland state
Courts.

Trusting I will hear from you within the next 15 days, I am

Yours truly, J/
~J-~;:"'. ~/, 11 Ir/.,£?'. -1 "- ~ f// I( ;/ ilj(L-·,.

Richard M. McGill'

RHH:ko
cc: Mr. Robert Purcell
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RICHARD M. MCGILL

ATTORNEY AT LAW

5303 WEST COllRT DRIVE

P.O. DOX 358

UPPER MARLBORO. MD 20773

ASSOCIATE

BENJANIN J. WOOLERY

(301) 627-5222

August 1, 1991

sid Friedman, President
Five star Broadcasting, Inc.
42 J.tarlow Road
Wayne, New Jersey 07470

Dear Mr. Friedman:

Thank you for your telephone calls over the last two weeks
responding to my letter of July 10, 1991. I have related the
substance of our conversations to Bob Purcell and since no specific
proposal was forthcoming from you and your partnership with respect
to payment, I have been instructed to pursue this matter through
the Courts. consequently I want to put you on notice at the
earliest opportunity that I will be filing a breach of contract
complaint against the corporation and seeking other appropriate
relief. Therefore, you should seriously consider retaining counsel
to respond to the proposed lawsuit.

You indicated in one of our telephone conversations that you
did not consider Mr. Purcell's letter of April 5, 1991 operative
any more as to declaring the loan in default since a payment was
made SUbsequent to said letter. Therefore, on behalf of Mr.
Purcell I am declaring the Promissory Note of March 1987 in default
and requesting payment within the next thirty (30) days of the
current principal and interest now due and owing.

Thanking you for your attention to this matter, I am

-: RMM:ko
cc: Mr. ·Robert Purce11



DEC L A RAT ION

I, Robert L. Purcell, do hereby declare under penalty of

perjury, that I have read the foregoing Petition to Deny, and that

the facts stated therein are true and correct.

Dated this J-5~efl day of ---,Cb...:::::).:::;.;·..-'=:P;s;;.P=;....;./(:....;:(;....;(.+( , 1991.
- I

Robert L. Purcell



CERTIFICATE OF SERVICE

I, Jeanne E. Butler, a secretary in the law offices of Baraff,
Koerner, Olender & Hochberg, P. C., do hereby certify that copies
of the foregoing "Petition to Deny" were sent this 28th day of
October, 1991 via first class mail, postage . prepaid to the
following:

Neal J. Friedman, Esquire
Pepper & Corazzini
1776 K street, N. W.
suite 200
Washington, D. C. 20006

Larry D. Eads*
Mass Media Bureau
Federal Communications commission
1919 M street, N. W., Room 302
Washington, D. C. 20554


