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Ms. Donna R. Searcy
Secretary
Federal Communications Commission
Washington, D.C. 20554

Re: MM Docket No. 92-64///
FM Channel 29SA-- I

Ocean City, Maryland

Dear Ms. Searcy:

Enclosed for filing on behalf of J. H. Communications is an
original and six (6) copies of its "Petition to Dismiss" with
prejudice the application of Wind 'N Sea FM Limited Partnership.

Please contact the undersigned in our washington, D.C.
office.

Respectfully submitted,

MAUPIN TAYLOR ELLIS & ADAMS, P.C.

~~~~\.~~
Attorneys for J.H. Communications
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Before the
FEDERAL COMMUNICATIONS COMMISSION

washington, D.C. 20554

File No. BPH-901226MB

File No. BPH-901224ME

In Re Applications of:

WIND 'N SEA FM LIMITED
PARTNERSHIP

J. H. COMMUNICATIONS

For construction permit for
a new FM Station on Channel
295A, Ocean City, Maryland

)
)
)
)
)
)
)
)
)
)
)

MM Docket No.

HI::: (;l:: I II":":0

MAY 1J 1992
FederalC .

ommumcation . (;
. Office of the S SOfT/misSion. ecretary

92-64

TO: Administrative Law Judge
Edward Luton

PETITION TO DISMISS

J. H. Communications ("JH"), by its attorneys, pursuant

to Section 1.229(b)(1) of the Commission's Rules, hereby submits

this "Petition to Dismiss II the ci-pplication of Wind 'N Sea FM

Limited Partnership ("Wind"). This petition is timely filed

within thirty (30) days of the release of the Hearing Designation

Order, DA 92-358, released April 13, 1992. JH requests the

dismissal with prejudice of the application of Wind because of

its failure to comply with the Commission's "hard look" policy

adopted in Report and Order in Docket No. 84-750, 50 Fed. Reg.

19936 (1985). In support of its petition to dismiss the

application of Wind, JH submits the following comments.

The Report and Order, supra, requires that commercial

FM applicants request all appropriate waivers of the rules. The

failure to make such requests in the application requires

dismissal with prejudice of the application. See also, Section



73.3566(a); Commission Statement on Incomplete Applications, 56

RR2d 776, 777 (1984), recon. denied, 57 RR2d 1603 (1985).

The application of Wind is short-spaced to four

stations. 1 The application, as initially filed and as amended on

July 15, 1991, failed to acknowledge this short-spacing, request

a waiver of Section 73.207, or to request processing under

Section 73.213(c)(1).

When an applicant is in violation of Section 73.207 and

fails to request a waiver or to request processing under Section

73.213, the application must be dismissed with prejudice.

Michael J. Benns, 6 FCC Red. 2182, 2183, paras. 2-3, 5-8 (MMB

1991); Black Hills Christian Communications, Inc., 6 FCC Red.

500, 501, para. 3 and n. 3 (MMB 1991); Dorsey Eugene Newman, 6

FCC Red. 330, para. 3 (MMB 1991); Shenandoah Broadcasting of

Texas, Inc., 5 FCC Red. 3055, 3056, paras. 7,10 (MMB 1990).

Although the Commission normally dismisses applicants

with "hard look" deficiencies prior to designation,2 there is no

policy which prohibits dismissal after designation for hearing.

Pueblo Radio Broadcasting Service, 5 FCC Red. 6278, paras. 2-5

1These stations are WKDN-FM, Camden, New Jersey, 8.2 km.
short-spaced; WQMR-FM, Federalsburg, Maryland, 6.4 km.
short-spaced; WAFX-FM, Suffolk, Virginia, 2.2 km. short-spaced;
and construction permit BPH-880727MC, North Cape May, New Jersey,
4.2 km. short-spaced.

2Although the HDO, at para. 3, notes Wind's failure to
request a waiver of Section 73.207 or to request processing under
Section 73.213, it did not discuss the merits of whether the
application should or should not be dismissed.
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(1990), deficiency under "hard look" policy was inadvertently

overlooked by the Commission until after designation for hearing.

Wind's failure to request a waiver of Section 73.207 or

to request processing under Section 73.213 could only have been

cured by an amendment prior to the deadline for filing amendments

of right. Black Hills, supra, n. 3. That date in this

proceeding was March 22, 1991. Accordingly, Wind cannot now

amend its application to correct any "hard look" deficiency.

Thus, its application must be dismissed with prejudice.

WHEREFORE, in view of the foregoing, JH requests that

the Presiding Judge dismiss with prejudice the application of

Wind.

Respectfully submitted,

MAU~~AYLO~RELLIS~r~S' P.C.

BY: \~~
StePheil ~"""Yeverton~
Attorneys for J. H. Communications
1130 Connecticut Avenue, N.W.
Suite 750
Washington, D.C. 20036-3904
Telephone: (202) 429-8910

May 13, 1992
8387.002
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CERTIFICATE OF SERVICE

I, Kate D. Shawcross, a secretary in the law offices of

Maupin Taylor Ellis & Adams, P.C., do hereby certify that on this

13th day of May, 1992, I have caused to be hand-delivered a copy

of the foregoing "Petition to Dismiss" to the following:

The Honorable Edward Luton
Administrative Law Judge
Federal Communications Commission
Room 225
2000 L Street, N.W.
Washington, D.C. 20554

Gary Schonman, Esq.
Hearing Branch
Mass Media Bureau
Room 7212
Federal Communications Commission
2025 M Street, N.W.
Washington, D.C. 20554

J. Jeffrey Craven, Esq.
Besozzi & Gavin
1901 L Street, N.W., Suite 200
Washington, D.C. 20036
Counsel for Wind 'N Sea FM

Limited Partnership
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