
to apply the "democracy" standards currently set forth at
Article VII, section B, Subdivisions 2 and 3 of the
Guidelines in determining whether to permit registration
of an offering of public limited partnership interests in
a business development company.

6. The Guidelines at Article VII contain
certain Itdemocracy" provisions, entitled Rights and
obligations of Participants. section B thereof currently
reads in part:

Voting Rights of Limited Partners. To the
extent permitted by the law of the state of
formation, the PROGRAM agreement [~, the
limited partnership agreement] shall provide
that a majority of the outstanding PROGRAM
INTERESTS [~, limited partnership interests]
may, without necessity for concurrence by the
general partner, vote to: ••• (2) remove the
general partner(s), (3) elect a new general
partner (s ) ••••

At the date of offer and sale of the Interests
in the Existing Partnerships, the substance of the Guide
lines provision was the same, although the actual language
read as follows:

Voting Rights of Limited Partners. To the
extent the law of the state in question is not
inconsistent, the limited partnership agreement
must provide that a majority of the then out
standing limited partnership interests may,
without the necessity for concurrence by the
SPONSOR, vote to: .•• (3) remove the SPONSOR and
elect a new SPONSOR ••••

7. Although state securities administrators
are permitted, if provided with sufficient justification,
to waive strict compliance with the Guidelines as to any
particular offering, such waiver is difficult to obtain in
practice on Itdemocracy" issues which are of particular
concern to state securities administrators. I believe
that if the Equitable Capital Partners I Partnerships did
not provide the "democracy" rights required by Guidelines
Section VII.B.2 and 3, the offering of the Interests in
the Equitable Capital Partners I Partnerships could not
have been registered in a number of important states. In
fact, compliance with the "democracy" rights which were

3



then set forth at Guidelines section VII.B.3 was
specifically raised as an issue by some states in connec
tion with registration of the Interests in the Equitable
Capital Partners I Partnerships. Similarly, I believe
that if the Equitable Capital Partners II partnerships do
not provide the "democracy" rights required by Guidelines
section VII.B.2 and 3, a number of important states will
not register the offering of the Interests in the New
Partnerships.

8. Section 11 of the respective partnership
Agreements of the partnerships permit a majority in
interest of the Limited Partners to vote (1) to admit or
remove a General Partner and (2) to approve or disapprove
the admission of a successor managing General Partner. I
believe that these limited partnership agreement provis
ions are in accordance with and will satisfy Guidelines
section VII.B.2 and 3.

I declare, certify and state, under penalty of
perjury, that the foregoing is true and correct to the
best of my knowledge, informatiO~ and belJ . )

(~ tcU-£V,~
Ellen Lieberman

Executed on June 1, 1990.
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AUgust 10, 1990

Office of the Secretary
Federal Communications Commission
1919 H street, N.W.
Washington, D.C. 20554

EQUITABLE CAPITAL MANAGEMENT CORPORATION
Request for a Declaratory RUling

Concerning Sections 310(b) (3) and (4) of
the Communications Act of 1934

Dear Sirs:

By letter, dated June 1, 1990, on behalf of
Equitable capital Management corporation, in its capacity
as managing general partner of each of Equitable Capital
Partners, L.P., Equitable Capital Partners (Retirement
Fund), L.P., Equitable Capital Partners II, L.P. and
Equitable Capital Partners (Retirement Fund) II, L.P. (the
"Applicants"), we submitted for filing with the Federal
Communications Commission (the "Commission") Applicants'
Request for a Declaratory Ruling Concerning Sections
310(b) (3) and (4) of the Communications Act of 1934
("Request for Declaratory RUling"). The Request for
Declaratory RUling included, as Exhibit A, a communication
from the staff of the Division of Investment Management of
the Securities and Exchange commission ("SEC") addressed
to the undersigned in response to a request by certain of
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Federal Communications
commission
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the Applicants for exemptive relief from provisions of the
Investment Company Act of 1940, as amended.

In our previous letter (a copy of which is
attached for your convenience), Applicants requested that
Exhibit A to the Request for Declaratory RUling be kept
confidential and not be made available to the public
pursuant to 47 C.F.R. 0.459 of the Commission's rules,
based on our understanding that such communications from
the SEC staff were regarded as nonpublic by the SEC. .
Since the date of our earlier request for confidentiality,
we have had further discussions with the SEC staff in
order to clarify our understanding of the SEC's policies
with regard to the confidentiality of such communications.
The SEC staff confirmed our understanding that such
communications are not made part of the SEC's public
reference files. We were informed, however, that unless
such communications respond to a submission to the SEC
deemed by the SEC staff to have been made in confidence or
to be confidential at the instance of the person who filed
such request, they may be made public in accordance with
specific requests for information pursuant to the Freedom
of Information Act ("FOlAn). SK 17 C.F.R.
200.80(b) (4) (i).

It is our understanding that 47 C.F.R. 0.459(c)
of the Commission's rules requires that requests for
confidential treatment be supported by an affirmative
showing that such confidential treatment is consistent

'~ with FOIA. We understand that to mean that confidential
treatment would be likely to be granted under FOIA. Based
on our present understanding that Exhibit A of the Request
for Declaratory RUling would likely not be regarded as
nonpublic by the SEC under FOIA, Applicants hereby
respectfully withdraw their request that Exhibit A of the
Request for Declaratory RUling be kept confidential and
not be made available to the public. Therefore, Exhibit A
should be placed in the public file for this matter. We
trust that this will enable the Commission to commence the
notice process for the Request for Declaratory RUling.

Please telephone the undersigned at (202) 383
3058 if we may be of assistance in answering any questions
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Federal Communications
commission .
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that may arise in connection with the matters addressed in
this letter.

Very truly yours,

~~ I. JK~tt-puy'
Marcia L. MacHa;q 0

cc: Ms. Jane Hinckley
Policy and Rules Division
Mass Media Bureau



EXHIBIT A

NOT FOR PUBLIC INSPECTION

UNITED STATES

SECURITIES AND EXCHANGE COMMISSiON
WASHINGTON DC. 20549

RECEIVED

JUN 1 1990
:JIVISION OF

WESTMENT MANAGEMENT

February 22, 1990

~arcia L. ~acHarg, Esq.
Debevoise & Plimpton
555 13th Street, N.W.
Washington, D.C. 20004

Federal Communicalions Commislien
Office of the SeaelafY

Re: Equitable Capital Partners, II L.P., et al.;
File No. 812-7402

Dear Ms. MacHarg:

This letter concerns the above-referenced reques~ :or ~elief

:rom Sections 2(a) (19) and 2(a) (3) (D) of the Inves~men~ company
Act of 1940. ~;e have the following comments:

2. Applicants state (on p. 18) that the partnership
Agreements may be amended to contain provisions restricting the
ability of non-U.S. Limited Partners to take actions relating to
the operation of media companies. Applicants represent that such
provisions will not detract from the Act's requirements. Please
state the basis for this conclusion, and describe the expected
restrictions.

3. The Division is attempting to standardize the conditions
to which we believe a business development company ("BDC") should

~' agree to receive an order pursuant to section 6(c) ~f ~~e Ac~.

Because we are seeking to establish uniform conditions in this
area, the Division will support the relief only if applicants
agree to replace the conditions stated in your application ~ith

the following conditions.: Please do not change the wording of a
condition unless you belI~ve a change is important. Please
discuss any change from the suggested language and revise the
representations made in the application where appropriate so that
they are consistent with the suggested conditions.

a. The General Partners, except the Managing General
Partner, Nill be natural persons. A majority of the General
Partners will not be interested persons of the Partnership.
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Marcia L. MacHarg, Esq.
February 22, 1990
Page 2

b. The Independent General Partners will assume the
responsibilities and obligations imposed by the Act and the
regulations thereunder on directors or general partners of a BOC.
The Independent General Partners will assume the responsibilities
and obligations imposed by the Act and the regulations thereunder
on directors and general partners who are not. interested persons
of a BOC.

c. The Partnership Agreement will provide that the Managing
General Partner will not resign or withdraw unless a successor
~anaging general partner has been appointed in accordance with
the Partnership Agreement and the provisions of Sections 15(a),
15(c), and 15(f) of the Act.

d. The Li~ited Par~ners of the Partnership will be
1fforded all of the voting rights required by the Act. The
partnership will obtain an opinion of counsel that the voting
rights provided to the Limited Partners do not sUbject the
Limited Partners to liability as general partners under Delaware
law. If a Limited Partner transfers his interest in the
Partnership in a manner which is effective under the Partnership
Agreement, the General Partners will promptly take all necessary
actions to insure that such transferee or successor becomes a
substituted Limited Partner.

e. The partnership will obtain an opinion of counsel that
the -distributions and allocations provided for in the Partnership
Agreement are permissible under Section 205 of the Advisers Act
and under section 15(a) of the Act. Except to the extent that
the Partnership Agreement allocates income, gain, and loss pro
~ata to all partners in proportion to their capital
contributions, the Managing General Partner and all other
investment advisers to the Partnership will not receive or be
allocated any portion of capital gains or capital appreciation
if, as a result, cumulative allocations or payments of capital
gains or capital appreciation to such persons would exceed twenty
percent of cumulative realized capital gains, net of realized
capital losses and unrealized capital depreciation.

f. The Partnership will obtain an opinion of counsel that
the current structure of the partnership will entitle it to be
taxed as a partnership for federal income tax purposes.

g. If, under the Partnership Agreement, the Partnership is
or becomes authorized to make in-kind distributions of portfolio
securities to its Partners, no such in-kind distributions will be
made until such time as the Partnership has obtained a no-action
letter from the staff of the SEC or, alternatively, has obtained
an order pursuant to Section 206A of the Advisers Act permitting
such distribution.
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Please respond to these comments by filing an amendment to
the application, and submit two courtesy copies of the amendment
and proposed notice marked to show changes. Please identify each
change in the application made in response to these comments in
the cover letter accompanying the amendment. If you believe that
no change is necessary in response to a comments, state the basis
for such opinion in the cover letter.

The application will be placed on inactive status if no
amendment is filed within 60 days of your receipt of this letter.
An amendment filed after an application becomes inactive does not
receive priority over previously filed applications. See
Investment Company Act Release No. 14492 (Apr. JO, :985).

Please call me at (202) 272-2847 if you have any questions.

Sincerely,

Bibb L. Strench
Staff Attorney

1008
3LS
equi2a19.ltr
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Dated •• of October 13, 1988
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AMENDBD AND RESTATED AGREBMBNT OF

LIMITBD PARTNERSHIP

OF

[BQUITABLE CAPITAL PARTNERS, L. P. ]

[BQUrraBm CAPXDL P.ARfiiBiCS (DJ::C.RBIIBlI'. PUlID), L.P.]

AllBHDBD AND RESTATBD AGREBMBNT OP LIKITED
PARTNERSHIP dated as of October 13, 1988 ot [BQUITABLE
CAPITAL PARTNERS, L. P.] [BQU1DBLB CAPXDL PAR'ftiIIRS
(~I_ft 1'UlID), L. P.] aaonq EQUITABLE CAPITAL MANAGB

MENT CORPORATION, a Delaware corporation, as Manaqinq
General Partner, Robert w. Lear and Robert F. Shapiro, as
Independent General Partners, Jalles P. Pappas, as the
Initial Liaited Partner, and those Persons hereinatter
admitted as and listed in the books and records ot the
partnership as Additional Limited Partners and Substituted
Limited Partners.

WHBRBAS, the partnership has heretotore been
formed as a limited partnership under the Delaware Revised
Uniform Limited Partnership Act pursuant to a certificate
of Limited partnership dated ·as ot January 27, 1988, and
filed in the oftice of the secretary of State ot the State
of Delaware on Pebruary 2, 1988, as amended and restated
throuqh the date hereof; and

WHBRBAS, the parties hereto de.ire to provide
for the qovernance ot the Partnership and to set forth in
detail their re.pective riqhts and duties relatinq to the
partnerahip and to aaend and restate in its entirety the
exi.tinq Aqre~t of Limited Partnerahip of the Partner
.hip to .0 provide;

NOW, TBBRBPORE, in consideration ot the mutual
proai.e. and aqre_ents ..de herein, the parties, intend
ing to be leqally bound, hereby aqree as tollows:

ARTICLE ONE

DBPINED TBRIIS

The defined terms used in this Aqreeaent shall,
unle.s the context otherwise requires, have the .eaninqs



specitied in this Article One. The singular shall include
the plural and the masculine qender shall include the
teminine, the neuter and vice versa, as the context
requires.

"Accountants" means Deloitte Haskins & Sells or
such other nationally recognized tirm ot independent
certitied public accountants as shall be enqaqed trom time
to time by the Independent General Partners tor the
Partnership.

"Acquisition Expenses" .eans (1) to the extent,
it any, not bome by a third party or the Investment
Adviser, the Partnership's pro rata share ot any leqal
tees and any tees ot business conSUltants, appraisers and
accountants, investment bankinq tees and si.ilar tees
incurred in connection with the purchase or proposed
purchase ot any Enhanced Yield Investment and (2) to the
extent, it any, not bome by a third party or the Invest
ment Adviser, any other leqal tees or expense., the cost
ot any credit reports or appraisals, or miscellaneous'
expenses (includinq travel and communications expenses)
bome by the Partnership in connection with selection,
evaluation, and acquisition by the Partnership ot any
Enhanced Yield Investment, or any unreimbursed orqaniza
tion tees ot the Partnership.

"Acquisition Fee" means, to the extent, it any,
not bome by a third Party or the Inve.tment Advi.er, any
tee or commission paid by or on behalt ot the Partnership
in connection with the selection, evaluation, investiqa
tion, neqotiation or acquisition ot any proposed or
acquired Enhanced Yield Investment, as the ca.e may be.

"Act- .-ans the Delaware Revised unitoD Limited
Partnership Act (6 Del. C. Section 17-i01, n .ag.), as
aaended troa tt.e to tiJle, and any successor to such Act.

"Additional Acquisition" .eans (1) an Enhanced
Yield Inve.t.ent ..de out ot Available Capital Proceeds
directly or indirectly resultinq tro. the Sala ot an
Enhanced Yield Investment or (2) a Follow-on Investment.

"Additional Li.ited Partner" .eans any Person
adJIitted to the Partnership pursuant to Section 3.3 and
shown as a Limited Partner on the books and record. ot the
Partnership.

2



"Advisers Act" means the Investment Advisers Act
of 1940 and the rules and regulations thereunder, as
amended fro. the to time.

"Affiliate" means, when used with reference to a
specified Person, an "affiliated person", as defined in
the 1940 Act, of such Person.

"Aqreement" means this Amended and Restated
Aqr....nt of Limit.d Partn.rship, as oriqinally executed
and as amend.d, modified, supplemented or restated from
ti.e to time, as the context requires.

"Available Capital" means, as of any date of
d.termination, (1) [the sum of (a)l the aqqreqate Net
capital contributions of the Partners [and (b) the aqqre
qate amount of outstandinq Deb~ on such dat.l, (2) minus
the sum of (a) cumulative amount of Returns of Capital
previously distributed to Partners and (b) realized los.es
fro. Inve.taents.

"Available Capital Proceeds" has the meaninq
qiv.n in Section 4.2A.

"Available Cash from Investments" means, with
respect to any period s.lected by the Partnership for
accountinq purposes, the excess of cash receipts of the
partnership (other than Capital Contributions, or the
proceeds of any Capital Transaction or CODPensatory
payments) durinq such period over the SUll of the follow
inq: (1) the amount of cash (exc.pt cash withdrawn from
reserves therefor) disbursed in such period in order to
obtain cash receipts (other than Capital Contributions,
the proceeds of any capital Transaction or CODPensatory
Payments) includinq, but not l!Jaited to, the Fund Admini
stration Fee, and extraordinary leqal and related ex
pena_, (2) p&YJI8I1ts of principal of and interest on loans
to the Partnership, (3) the amount of cash (except cash
withdrawn frOll re.erves therefor) disbursed in such period
to pay other cost. and expense. incident to the ownership
and operation of Enhanced Yield Inve.tments or the opera
tion and aanaqeaent of the Partnership includinq, but not
limited to, the Investment Advisory Fee and (4) payments
actually made or amounts actually allocated durinq such
period to re.erves to pay taxes, insurance, debt service
and/or other costs, expenses and liabilities of the type
described in claus.s (1) throuqh (3) of this definition
and for the payment of which the General Partners believe
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cash from the operations of the partnership might not be
available when such payments are required to be made.

"Booked-Up Expenses" has the meaning given in
section 4A.2.

"Bridge Investment" means an interim debt
investment which is approved as a "Bridge Investment" by
the Independent General Partners and which at the time of
such approval the Investment Adviser expects to be refi
nanced by the issuer thereof with permanent financing.

"Capital Account" means, with respect to any
Partner, such Partner's capital contribution (1) increased
as of the last day of each Fiscal Year of the partnership
by such Partner's allocable share of Partnership Profit
for such Fiscal Year, (2) decreased as of such date by (a)
the amount of cash distributed to such Partner during such
Fiscal Year and (b) such Partner's allocable share of the
partnership Loss for such Fiscal Year, and (3) as other
wise increased or decreased as provided in Article Four-A
or in accordance with the tax accounting principles set
forth in Treasury Regulation 1.704-1(b)(2)(iv).

"capital Contribution" means, at any specified
time, the total amount of money contributed to the Part
nership (inclUding any paYllent made pursuant to an MGP
Note) by all the Partners or any class of Partners or any
one Partner, as the case may be (or the predecessor
holders of the Interest of such Partners or partner),
reduced in the case of the Partners or any on. Partner, as
the cas. may be, by the amount of any funds distributed to
the Partners or such Partner, as the case may be, pursuant
to Section 3.4 or 3.5C. to, but not including, such speci
fied time.

"Capital Transaction" means any Sale [or Refi-
nancing] •

"Carrying Value" has the meaning given in
section 4A.2.D.

"Certificate" means the certificate of Li.ited
Partnership as originally filed with the secretary of
State of the state of Delaware pursuant to the Act, and as
_ended, modifiecl, supplemented or restated frOJl tille to
time, as the context requires.
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"Clo.ing" mean. a clo.ing of the .ale of Int.r
e.ts in the Partn.r.hip.

"Coc:l." mean. the Int.rnal R.v.nu. Coc:le of 1986,
as amended (or any corresponding provi.ion of succeeding
law).

"Coinve.tment" m.an. an Enhanc.d Yi.ld Invest
ment in securities of a Portfolio Company, which securi
tie. are purcha.ed in the sam. transaction by the Other
Partn.rship, the Investment Advis.r or any Equitable
Affiliate.

"Coapen.atory paYm.nt" a. of any time of d.ter
mination mean. the l ••••r of (1) the cumulativ. amount by
which the Availabl. Capital Proc.ed. r.lat.d to the Sale.
of Enhanced Yi.ld Inve.tJlent. th.n or th.r.tofore made are
le.s than the Partner.hip'. co.t of .uch Enhanced Yi.ld
Inve.tment., and (2) the exc••• , if any, of cumulative MGP
Distribution. th.n or th.r.tofore mad. ov.r the cumulative
amounts of paya.nt. then or th.r.tofor. mad. a. Compen
satory paYm.nt. pur.uant to S.ctions 4.1B(2) (a) and
4.2B(2) (b).

"Con.ent" m.an. the prior writt.n approval of a
Person, given as provid.d in S.ction 11.1, or the affirma
tive vote of approval of .uch P.r.on at a m••ting call.d
and held pur.uant to S.ction 11.2, as the cas. may be, to
do the act or thing (or which the approval is solicited,
or the act of granting .uch approval, as the context may
requir••

"Deeaed Di.tribution AJIount" .ean., a. of any
determination date for the allocation of Profits and
Lo•••• , with respect to any Partner, the aaount that .uch
Partner would receive a. a di.tribution (r.duced by the
aaount of any distribution. then .cheduled to be mad. to
.uch Partner) if all partner.hip as.et. were .old a. of
such date for an aaount equal to the carrying Value of'
such a••et. and the proc.eds applied in accordanc. with
sections 4.1 and 4.2 a••uming (i) that no re.erv•• de
scribed in Section 4.2A(1) (a) (iv) are required other than
r ••erve. tor which the partnership has claim.d or is
currently entitled to claim a federal incom. tax deduction
or loss and (ii) that any Deferred Distribution Amount is
di.tributed to the Limited Partner.. The O8..ed Distribu
tion Amount ot the Partners .hall be d.t.rmined taking
into account the out.tanding principal amount of any MGP
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Notes to be contributed to the capital ot the Partnership
upon liquidation.

"08..ed Sales Commissions" .eans sales commis
sions waived (i) with respect to sales ot Units to the
Managing General Partner, the Fund Administrator, any
Atfiliate ot either, any director, otticer, ..ploye. or
agent ot any ot the toregoing or any employee benetit plan
ot any tor the toregoing or (ii) with respect to volume
discounts tor sales ot Units.

"Deterred Distribution Amount" .eans, at any
specified time, the sum ot the amounts ot distributions
then or theretotore payable to the Managing General
Partner which have been deterred pursuant to Sec-
tion 4.1.C, clause (ii) ot section 4.2.B(2)(d), clause
(ii) of section 4.2.B(2)(e) or Section 4.2.C.

"Distributable Capital Proceeds" has the meaning
given in Section 4.2A.

"Distributable Cash Prom Investments" means,
with respect to any period selected by the Partnership for
accounting purposes, the sum ot (1) the excess ot the sum
ot Available Cash trom Investments tor such period and
amounts withdrawn trom reserves and no longer necessary to
be so maintained in such reserves over amounts ot Avail
able Cash from Investment. actually applied during such
period to Additional Acquisitions, or to the payment of
Acquisition Pees, Acqui.ition Expense., [Pinancing Pees
and/or Pinancing Expen.es] in connection therewith, or to
the creation and ..intenance of reserves therefor and (2)
the ..ount of Compensatory paYJl8llts ..de by the Managing
General Partner to the Partnership during such period.
Por the purpose of calculating the aaount of withdrawals
from re.erve. to be included in clause (1) above, such
amount shall only include funds the source of which at the
tiJIe added to re.erve. bad been from amounts which would
have been included in Available Casb from Inves1:llent. had
they not been added to re.erves, and when making such
determination, the funds last added to re.erves
shall be the fir.t withdrawn.

"Enhanced Yield Distribution" means any distri
bution made pursuant to Section 4.1B(2) or 4.2B(2).

"Enhanced Yield Inv••taent" means a Mezzanine
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Investment, Other Investment, Bridge Investment or Follow
on Investment.

"Equi~able Affiliate" means Equitable Capital,
Equitable Life, any subsidiary of Equitable Life, the
Equitable Deal Flow Fund, L.P., a Delaware limited part
nership and any fund. with investment objectives similar
to the partner.hip (other than the Other Partnership) that
may be spon.ored or organized by Equitable Capital and any
Equitable Capital advisory account. with investment
objectives siJIilar to the partner.hip.

"Equitable Life" means The Equitable Lite
A.surance society of the united states, a New York mutual
lite insurance company.

"Exempt Investment" means an investment in ca.h
items, Government securities (a••uch term is used in
Section 2(a) (16) of the 1940 Act) or other high quality

''''-..-/ debt securities maturing within one year ot the time of
the investment by the Partnership in such s.ecurity.

"Federal Tax Allowance" means, in connection
with ·a determination of the amount of Distributable Cash
trom Investment. pursuant to Section 4.1 or Distributable
Capital Proceed. pur.uant to Section 4.2 tor any fiscal
period ot the Partner.hip, an amount equal to the highest
Federal income tax rat. applicabl. (inclUding any sur
charges th.reon) to individual taxpayers mUltiplied by
the Partn.r.' .har•• ot Partnership taxable incoae for
such period (a••u.ing that (1) there have not been any
material change. .ub.equent to the date of the original
execution of this Aqreeaent in the Fed.ral income tax
law., (2) .uch Partner. have b••n Partn.rs since the
closing of the .a1e of their unit. of liJIited partnership
interest pur.uant to the Regi.tration statement and (3)
.uch Partners are not .ubject to the alternative minimWl
tax) •

"Pinal Clo.ing" mean. the last Clo.ing pursuant
to the Pro.pectu••

["Financing· mean. any borrowing incurred or
made to finance the Partner.hip'. purchase of any Enhanc.d
Yield Inve.tment, or any comPOn.nt th.reof.]

["Financing Expen•••• .ean., to the extent, if
any, not borne by a Portfolio Coapany or by the Investment
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Adviser, any legal fees and expenses, the cost of any
credit reports or appraisals, recording and filing fees or
miscellaneous expenses borne by the partnership in connec
tion with the negotiation and documentation of Partnership
borrowings.]

["Financing Fee" means any fee or commission
borne by the partnership and Paid to any other Person for
placing or arranging any Financing, but does not include
Financing Expenses.]

"Fiscal Year" means the calendar year.

"Follow-on Investment" .eans an Investment
(other than a Teaporary Investment) in the securities of a
Portfolio Co~ny in which the partnership holds t.aedi
ately prior thereto a Mezzanine or Other Investment and
which investment has been approved by the Independent
General Partners, or has been determined by the Indepen
dent General Partners to meet the Guidelines.

. "Foreign Partner" means a Limited Partner
organiZed by Equitable capital as a corporation, trust or
partnership under the laws of a foreign state, the securi
ties of which Limited Partner are offered exclusively to
investors who are neither residents of the United states
of America, its territories or possessions nor who are
citizens thereof.

"Fund Administrator" .eans XL Fund Administrat
ors Inc., a Delaware corporation and an indirect wholly
owned subsidiary of Merrill LYnch II Co., Inc., or any
successor thereto or fund adainistrator under any agree
ment described in section 5.28(4).

"General ~artn.rs" _ans the Independent General
Partners and the Managing General Partner and/or any other
Person that beooaes a successor or additional General
Partner of the Partnership as provided herein, in such
Person's capacity as a general partner of the Partnership.

"Gross Capital contributions represented by an
Invest1lent II .eana as to any Teaporary Investaent or
Enhanced Yield Investment, as the context requires, at any
sPecified time, an amount computed as follows:

GeCI - NceI x CCE
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Where: GeCI - Gross capital contributions
repre.ented by an Investment

NCCI - Net Capital Contribution.
repre.ented by an Investment

CCE - Capital Contribution. Equivalent
Factor

1
(organization and ottering

- 1 - Expanses + peeped Sale. Cowai.sion.)
Total capital Contribution. + Deemed Sale. Comai••ions

"Guideline." mean. the quideline. approved by
the Independent General Partner. tor Mezzanine and Other
Investment. and related Follow-on Inve.tment. which are
con.i.tent with an exemptive order ot the Securitie. and
Exchange commi••ion under the 1940 Act concerning, inter
AliA« such quideline••

"Incapacity" means, as to any Person, the entry
ot an order tor reliet in a bankruptcy proceeding ("bank
ruptcy"), death, adjUdication ot incompetence, dissolution
or teraination, as the case may be, ot such Person.

"Independent" means any Person who is not an
"interested per.on", (as such term is detined in Sec
tion 2(a) (19) ot the 1940 Act), ot the Partnership.

"Independent General Partners" .eans Robert
W. Lear, Robert F. Shapiro, and/or any other individual
who becaae. a succe.sor or additional General Partner ot
the Partnership a. provided herein and who is not an
"intere.ted per.on" (a••uch tera is detined in Sec-
tion 2(a) (19) ot the 1940 Act) ot the Partnership, in such
individual'. capacity a. an Independent General Partner ot
the Partner.hip.

"Initial Clo.ing" hal the meaning given in
Section 4A.l.

"Initial Limited Partner" mean. James P. Pappa••

"Int_re.t" means the intere.t ot a Partner in
the Partner.hip a. deteained under this Aqre_ent.
Reterence to a majority or a .pecitied percentage in
Intere.t ot the Limited Partners ..an. Limited Partner.
who.e combined Capital Contribution. represent over 50' or
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such specitied percentaqe, re.pectively, ot the aqqreqate
Capital Contributions ot all Li.ited Partners.

"Interi. Investment P.riod" .eans the 24-month
period beqinninq on the date ot ettectiveness of the
Reqistration statement under the S.curities Act ot 1933,
as amended.

"Investment" means a Temporary Investment or an
Enhanced Yield Investment, as the context requires.

"Inve.tm.nt Advis.r" ••ans Equitable Capital
Manaqement corporation, a Delaware corporation, in its
capacity a. investment advi.er to the Partnership pursuant
to an invest.ent advisory aqre_.nt reterred to in Sec
tion 5.2, or any successor th.r.to.

"Inve.tment Advi.ory Fe." has the meaninq qiven
it in Section 5.3A(4).

"Investment Period" .ean. the 36-month period
beqinninq on the date ot the Final closinq.

"Limited Partner" ••ans any Per.on who is a
limited partn.r ot the partner.hip a. shown on the books
and record. ot the partn.rship (wh.ther an Additional
Limited Partner or a Substituted Limited Partner) at the
ti.e ot reterence thereto in such Person's capacity as a
limited partn.r ot the partnership.

"Liquidation Protit. or Lo••••" ••ans all
Protit. or Lo•••• realiz.d by the Partner.hip tro. and
atter the tir.t day ot the ti.cal year which include. the
date ot dis.olution pur.uant to S.ction 9.1.

"Manaq.d Ccnapany" ••an. any Porttolio company. to
which the partnership or the Kanaqinq Gen.ral Partner
".ake. available .iqniticant manaqerial a••i.tance" as
such tera i. detined in Section 2(a) (47) ot the 1940 Act.

"Manaqinq General Partner" means Equitable
capital Manaq..ent Corporation, a Delaware corporation,
the bu.in... addre.. ot which i. 1285 Avenue ot the
Aa.rica., New York, New York 10019, in it. capacity as,
and/or any other Per.on Which beca.es Kanaqinq General
Partner ot the Partnership a. provided herein, in such
Per.on's capacity as manaqinq qen.ral partn.r ot the
Partnership.
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"Mezzanine InvestJIent" ..ans an investment in
connection with a leveraqed buyout, leveraqed acquisition
or leveraqed recapitalization con.istinq primarily of
subordinated debt and/or preferred stock which may be
combined with an equity participation and/or combined with
an intere.t in senior debt and which has been approved by
the Independent General Partner. or has been determined by
the Independent General Partners to meet the Guidelines.

"MGP Distributions" .eans the incentive distri
butions provided for in sections 4.18(2) (c) and (d) and
4.28(2)(d) and (e).

"MGP Note" has the .eaninq set forth in Sec
tion 3.1D.

"Net Capital contribution" .eans, with respect
to any class of Partners, the aqqreqate amount of such
Partners' Capital Contribution. reduced by the Ulount of
Orqanization and Offerinq Expenses charqed to such Part
ners' Capital Accounts.

"Net capital contributions represented by an
Investment" .eans as to any Teaporary Investment or
Enhanced Yield Investment, as the context requires, at any
specified time, an UlOunt computed as follows:

NeCI - TCI [X EP]
Where: NCCI - Net Capital contributions represented by an

Inve.tment
TCI - Total Cost to the Fund of Investment

[EP - Equity Percentaqe

Available Capital
[-outstandinq Debt]-~--:-~~---:""""'~-Available Capital]

provided that to the extent an Inve.tment is purchased
with Availa))le cash frOll Investment., Distributa))le ca.h
frOll Inve.taent8 or Available Capital Proceeds, the Tel of
such Investaent ahall only include the portion of the cost
of such Inve.t:ment paid from the NCCI realized by the
Partnership and reinvested in such Inve.tment.

"Net Profit" .ean. the exce•• of cumulative
Profits over cumulative Losses.
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"1940 Act" means the Investment COJlPany Act of
1940 and the rules and regulations thereunder, as amend.d
by the Small BQsine•• Inv.stment Inc.ntiv. Act of 1980,
and as amended froa tim. to tim••

"Non-Manaqed company" .eans any Portfolio
Company which is not a Manaqed company.

"Notification" .eans a writinq, containinq the
information required by this Aqr....nt to be communicated
to any Person, sent as provided in S.ction 13.3.

"Operatinq Cash Expenses" .eans, with respect to
any period selected by the Partn.rship for accountinq
purpos.s, those it... of operatinq cash expenditures of
the Partnership s.t forth in clauses (1)-(4) of the
definition of "Available Cash from Inyestments".

"orqanization and Offerinq Expenses" means the
amount of sellinq commissions, actual marketinq and sales
expenses reimbursed by the partnership and orqanization
and offerinq expenses, includinq, but not limited to,
amounts expended for accountinq, leqal, printinq and
clerical expenses of the Partnership, reqistration and
filinq fee. of any kind and mailinq and courier expenses,
paid by the Partnership in connection with the sale of
units to the Additional Limited Partners.

"Other Inv.staent" .eans an investment by the
Partnership, other than a Mezzanine Inve.tment, in a
Portfolio COIIpany which has been approved by the Indepen
dent General Partners or has been detenained by the
Independent General Partners to .eet the Guidelines.

"Other Partnership" .eans [Bqa11:abl.. capit:al.
~, L.P.] [Bquitable Capital Partners (Retir_ent
Fund), L.P.], a Delaware limited partnership.

["outstandinq Debt" .eans, as of any date of
detenaination, the aqqreqate principal amount of any
borrowinqs by the Partnership outstandinq at such time.]

"Partner" .eans any General Partner or Limited
Partner.

"Partnership" .eans the limited partnership
foraed and continued by and qoverned under and pursuant to
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