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APPEAL

Zenitram Communications, Inc. ("Zenitram"), by its counsel and pursuant

to Section 1.301 of the Conunission' s rules, hereby files its appeal of the

~1emorandum Opinion and Order (the "Order"), FCC 92M-688, released June 12, 1992,

1n which the application of Zenitram was dismissed for failure to prosecute.

T. The Facts of This Case Do Not Warrant Dismissal.

The Order dismissing the Zenitram application cites two reasons supporting

the presiding Administrative Law Judge's ("ALJ") decision. First, it could not

be established that Zenitram had paid its hearing fee; and second, Zenitram's

Notice of Appearance ("NOA"), Standard Integration Statement ("SIS") and Standard

Document Production ("SDP") were untimely filed.

It is unclear why Zenitram's payment in 1991 of the pre-designation hearing

fee was an issue before the ALJ. That question (if there was one) should have

been fully and finally resolved by the Bureau's inclusion of Zenitram's

application among those designated for hearing. Indeed, had Zeni tram not

submitted its hearing fee, its application would not have been designated for

hearing. Moreover, as evidenced by the FCC date stamp, Zenitram's hearing fee

was, in fact, timely filed on July 15, 1991 and negotiated by the FCC. See

Exhibit 1, attached hereto (date-stamped letter and cancelled check. Official

notice requested). Despite the Bureau's clear resolution of this matter, the

Order states that a reView of the Conunission' s list of hearing fee payments

"failed to reflect a payment of a hearing fee by Zenitram between July 8, 1991

and July 16, 1991." Order at 3. The ALJ I s dismissal due to non-payment of the

hearing fee was incontrovertibly based upon a false premise.

The second reason given by the ALJ for Zenitram' s dismissal is that

Zenitram filed required documents in an untimely manner. Zenitram's NOA, due

to be filed on May 4, 1992, was dated and dispatched to the courier for delivery

at the FCC before 5: 30 on that date. As evidenced by the "Report" filed by

Zenitram's previous counsel, a copy of which is attached hereto as Exhibit 2,
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the package containing the NOA was not only not delivered by 5:30, but was also

inexplicably held by the courier at Washington's National Airport for two weeks.

Counsel did not become aware that the NOA had not been filed until May 18th, at

which point it was promptly filed.

The ALJ also based his decision on Zenitram's failure to timely filed its

SDP and its SIS. However. the ALJ had separately stricken the Integrati on

Statement on timeliness grounds. (MO&O, FCC 92M-654, released June 10, 1992).

He further opined that if Zenitram were not dismissed, it would be foreclosed

from making any comparative showings. Order, footnote 1. Therefore, to the

extent that a sanction was appropriate with respect to that particular delict,

the ALJ's June 10 MO&O imposed it, in spades.'/ This Appeal will therefore focus

on the late filing of the NOA.

Prior to the two delayed filings within a two week period in May of 1992,

Zeni tram t s application had been diligently and timely prosecuted in all respects.

No prior pattern of attorney inattention had placed Zenitram on notice that its

application could be in jeopardy. Thus, Zenitram reasonably relied upon its

attorney. Moreover, immediately upon receipt of the Order dismissing its

application, Zenitram moved to secure new counsel and act to have its application

reinstated. Given that Zenitram could not have foreseen a ser1es of bizarre

coincidences, or the sudden incapability of its attorney to effectively prosecute

its application (whichever the case may be) the outright dismissal of the

Zenitram application is inordinately harsh. 2

, This is not the appropriate time to address the propriety of that
action, but the fact is that the rejection of he integration statement and
denial of comparative credit had the effect of eliminating all possible
prejudice to the other applicants. The need to engage in any comparative
discovery against Zenitram was gone, and therefore the slight delay in the
filing of Zenitrsm's NOA had no disruptive effect whatsoever on other
applicants or in the proceeding itself.

2/Numerous cases exist which involve the dilatory conduct of applicant's
attorneys. Cases in which a pattern of dilatory conduct existed, and in which
the applicant failed to exercise due diligence in the wake of such conduct
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II. Precedent Supports the Reinstatement.

The ALJ properly r.ecognized the two cases which set forth the legal

standard to be applied here. In Communi-Centre Broadcasting. Inc. v. FCC, 856

F. 2d 1551, 1554 (D.C. Cir. 1988), the Court opined that, in evaluating just

cause to dismiss an applicant for. failure to prosecute, the Commission must

consider (l) the justification for failure to comply. (2) the prejudice suffered

by other parties, (3) the burden placed on the administrative system, and (4)

the need to punish abus0. of the system and deter further misconduct. None of

these factors support dismissal here.

First, the justification for the late filing 1S unchallenged. While

Zenitram's previous counsel obviously cut the filing quite close, the latest that

anyone could reasonably have expected the NOA to be delivered was May 12th, a

one day delay which would not realistically have had any effect whatsoever on

the conduct of the proceeding. Indeed, since it is undisputed that Zenitram had

earlier filed a NOA on July 15, 1991 (See Exhibit 1), it can reasonably be argued

that Zenitram filed not too late but too early. At most, the failure to file

again with another member of the agency was a relatively minor technicality.

Second, as we have seen, not only was an NOA filed earlier than May 4th, but even

the slight delay in the filing of the second NOA had no prejudicial effect. The

only such effects articulated by the ALJ stemmed from possible delay 1n

initiation of discovery. Order at 6. However, since Zenitram's Integration

Statement has already been stricken, no further discovery against Zenitram was

necessary or appropriate. Third, the chief "burden" on the administrative system

ci ted by the ALJ was the burden of reviewing motions to dismiss Zeni tram's

have routinely led to dismissal. See,~, V.O.B. Inc., 4 FCC Red. 6753
(Rev. Bd. 1989). In sharp contrast, the nonfeasance of an attorney which was
not part of a patt~rn of dilatory conduct, and the attendant diligence of the
applicant to rectify the situation, justifies the reinstatement of an
applicant. See Maricopa County Community College District ("Maricopa"), 4 FCC
Red. 7754 (Rev. Bd 1989). Precedent clearly establishes that reasonable
reliance upon one's attorney, and diligent action in the wake of attorney
nonfeasance may excuse an applicant's violation of procedural rules.



4

application and wri ting the dismissal order. Zenitram can hardly be charged with

having imposed on other applicants the burden of seeking the dismissal of its

application, or with putting the ALJ to the trouble of dismissing it. Finally,

the consequences of late-filing are so potentially severe that no one in his

right mind would deliberately file late as a tactic to "delay the implementing

of the early discovery procedures." Id. The ALJ's suggestion to that effect 1S

not reasonable.

In Nancy Naleszkiewicz, 7 FCC Red. 1797 (1992) the full Commission applied

these standards to exonerate the grossly late (45 days) filing of a notice of

appearance. The Commission noted that stricter standards might apply in a

comparative context (Naleszkiewicz was a singleton), but it nevertheless pardoned

the late filing under circumstances far more egregious than those presented here.

Traditionally, the Review Board has carefully evaluated the individual

circumstances surrounding requests for reinstatement by applicants dismissed for

failure to prosecute. In this regard, the Board has tempered the harshness of

absolute compliance wi th procedural rules by considering "unusual" or "very

special circumstances" which may explain or excuse failures of an applicant for

procedural rules "are not to be ~,'ielded wi th Draconian, mechanical, or

insensitive finality," Pan American Br.oadcasting Co., 89 FCC 2d 167, 170 (Rev.

Bd. 1982),

III. Conclusion.

The dismissal of Zenitram's application for non-payment of its hearing fee

was factually erroneous. Any prejudice to other parties which might have

resulted from the lat.Po-filing of Zenitram's Integration Statement and discovery

materials has been cured by the elimination of Zenitram's comparative credits.

That leaves only the slightly late-filing of an NOA which (a) had already been

filed with the agency, (b) occurred under totally unpredictable circumstances,



and (c) meets none of the criteria established by the Court for dismissal of an

application. Zenitram's application should be reinstated.

Respectfully submitted,

ZENITRAM COMMUNICATIONS, INC.

June 29, 1992

By:
DONALD J. EVANS
MARIANNE H. LEPE
McFadden, Evans & Sill
1627 Eye Street, N.W., #810
Washington, D.C. 20006
(202) 293-0700

Its Attorneys
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BRYCE " EMERT
0 212 S. PeterI Road

KNOXVD..LE, TBNNBSSBE 31923
(Au As'OCiadon)

PbUlp J. Btyco
o SIInIoy O. Brnert. Jr•

...............
David P. Klucken

July 12, 1991

Federal Communications Commission
Mass Media Services
0/0 Mellon Bank, Three Mellon Bank Center
27th Floor
Attn: Wholesale Lockbox Shift Supervisor
525 William Penn Way, Room 163..001
Pittsburgh, PA 15259-0001

Re: FM Application
Brockport. New York.
Zenltram Communications, Inc.

Dear Sir or Madam:

Enclosed please·find a Notice of Appearance And Payment Of Hearing Fee in the
above referenced matters. Also enclosed Is the Form 155 and a check in the amount
of $6.670.00 for the flUng fee.

Please file same accordingly and return to me 8 stamped copy In the enclosed self·
o addressed envelope.

Thank you for your assistance in this matter. Should there be any questions. please
do not hesitate to contact me.

Sincerely.

~,~
Stanley G. Emert, Jr.

SGE:krd
Enclosures
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Befor' the
Federal Communloatlon. Comml••lon

Washington, D.C. 20554

In re:
AppllCatlon8 of

Zenltram CommunloaUons, Inc.

For Construction Permit
for a new PM Station In
Broc*port, New York

To: The Commlulon

Fne No. BPH..901220MG

NonCE OF APPEARANCE AND PAYMENT OF HEARING FEE

Zenftram Communications, Inc•• by and through counsel, hereby·slat•• that eaid party

wiD appear on the dale fixed for the hearing and present evidence on the Ileuel as required ~

new Commission rules. In accordance with Seotlon 1.221 of the Commulon'. Rule., • hearing

fee In the amount of S 6,780.00 Is submItted herewith.

Zenltram Communlcatlona, Inc.

By; §'/..L~~ &.2
~~.Em8ttJi.

Its Attorney

Bryce & Emert
212 S. Petera R08d
P.O. Box 52225
Knoxvnle, Tennessee 37950
(615) 880·5566

Ju1v 12. 1981



Approv,d by ~.
3060-0440

~XPIr8S 12/31/QO

fEDERAL COWIIJNICATIONS COMMISSION

FEE PROCESSING FORM 1---
Plea,. reid Instructions on back at '!liS form before cor'l1Jletlng .11. Section I rvlJST b. cOmJ)let.d. If you Itt IPR~lng for
Cone....,..n' letlons whlc:h require .you to list more th", Qne Fee Type COdl, you mJSt Ilia oomplOt. section II, This form
must 1000mPInV .11 pr,menll. OnlY one Fe. Proceuina Form mlVDe Iwnlltd par 1OI)IlcltIQn or fHlng. Pl.... type or prlnI
ItOItJIV. AM required Olocks must oe completed or appTlCltlOnlfHilg INIH b. r.tutned wllIlO,"" lOtIOn.

SECT I ON I
APPLICANT NAMS (Lut. nnlt, middle initIal)

Martinez , Jr. , Domingo
MAILIJlO ADDRESS (Une I) (Ma:x1mum B& oha.raoten • ref.r to Inst.I"UOUon (2) on rev.,. or rorm>

·88 A-venue D
MAJLINO ADDRESS (Une 2) ur requlrecll (Maximum ~ characterl)

....
CITY

Rochester
STATE OR COUNTRY ut rarelcn ad4reB) ZIP CODE CALL SIGN OR·OTHER FCC ID2NTIPlBR(lf 1OII1ic:lIblt)

New York 14621. BPH90-1220MG

·6,760.00RM

FIE TYPE COOl
(1) t----r-__--I

Enaer In CoU'nn (A) 'he eor,..ct Fe' Type Cod. for the service you ... IPI)IVing for. F.e Typ. Cod•• may D' round In FCC
Fee Filing Guld••• enter in COUM (8) the F,e M.tIUPIe, if IppllCtble, Enter In ColllM (C) 'he re.ult obt,lntes from multlply""t3
the value of the Fe. Typ. Coes. In Cnlu'M (A) I)., the nU'tlber entered in Coum (8), If In/.

A B . ~

PI! MULTIPL! FEI DUE FOR PEE TYPE
Clf rltCl"t'ectt CODE IN COLUMN CN

(4)ITI]

(I)r::c=I:J

TO \:It UI.<l Ol'ltf when yOU ... requeltlng concurrent IC110nt Which result n I

re uirel"l'\tnt to lilt more thin ON Fe. T • Cod••

.CR) CO)
FEE MULTIPLE FI:! DUIi P'OR FU TYPI

Of r...,hdt .CODI IN COLUMN W

ITIIJ I; J
ITIIJ r· I
o=IIJ I• I
o=IIJ [. I

I I

(A)
FEE TYPE CODE

SEQTION

(3)r::c=I:J

--------~

ADD ALL AMOl.fif1 SHOWN IN COWMN C, LINIS Ct)
THAOUCIH fIJ... AND ENTER '1'HI TOTAL H!MIi.
THII AMOUNT SHOULD EQUAL YOUR ENCLOSEO
REMITTANCE.

• 6 760.00

Thll form hiS De.n IUthorized 10r reproduction. FCC Form 15e
~ 1990
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RECEIVEU

MAY 20 1992

In re:
Applications of

LRB BROADCASTING, INC.

DAVID WOLFE

Before the
Fedoral Communications Commission

Washington, D.C. 20554

MM OQ<;k.et No. 92-61

File no. BPH-90121eMr

File No. BPH~901219MI

'~IAY. ~ 0 1;9~

FCC MP.'6 P'f~~:P~':~.

ZENITAAM COMMUNICATIONS, INC.

For Conslruction Permit
fel' a new FM Station in
Brockpa:t, New Yak

To; The Honorable Richard Sippel
Administrative Law Judge

) File No. BPH-90122OMG

REPORT

Zenitrllln Communications, Inc. rZenib"am-) , by and ttrough counsel, hereby prOvicH>8 the

'ollowing report:

1 . On Saturday. May 16, 1992, coun6e-I for Zenitram received II document entllled "Non--

Delivery Notice- ("the noticeH

) from the colSi.... which s«viCN had been retained for timely denvery of 8

pactage to the offi<:9 of the Seaet.y of the Commission on May 4, 1992. The pedeege contained. Intitr

818, Zetlitram', p06t Hearing Designation Order -Notice Qf AppearllnC4t-. The notice thowed that the

package was being held at the Washington National Arpc;n ne..- W.shin~on D.C.

2. Counsel called the number "&ted on the notiee for an &xplanetion of the doc:ument, but

could not get B response until MondlY, Mill)' 18. From several phone cooyereatioo. with eouri..

PG"J!onnel, it appears that the package was deHvered to the Commission .ft« 5:30 p.m., even though it

wee clearly marked to deliver bef(:f"e 5:30 p.m. lnexpficably at this point, the pack. MS be.n hekl f(f" two

(2) weeks SIt the airpa1.

3. Zenhram's Notioe of Appearance was served upon the Presiding Judge, other coun..I,

Ihe Hearing Branch, and the Data Management fhmch. Counsel requested that the padtege conuinng

Zenitram's NOI~e of Appe«ance be delivered to the Commission immedildely. Adcitionat inform.lon ia

being DOUght by Zeni1ram B$ to this matter.



4, Zenltram fU1hef notes that prior to J(jy , S. 1991. It properly paid Its h.wing tee, end flied

a -Notice of Appearance and Payment of Hearing Fee" at that time. Moreover. it ha. filed. ·Petitlon for

lellve to Amend" and -'nteg-ation and Diversification Statement". Zenitram requesta no rell&f in this

pt8t!dng. but filed 1his Repa"t to provide information.

Zenitram Communications, Inc.

~By:2·
St~eYG.~;
lts Attaney

law Office of Stanley G. Emert. Jr,
231 e 2d Avenue, Stu. 845
Seattle, Washington 98121
(206) 5250-5459

May 18. 1992



CERtIFICATE OF SERYIC.E

, hereby certify that a true and cOITe<.1 copy of the foregoing "Report" haa been lIent by pr.peld
United States ma~. firet dass, on the 18th day of Ma~'. 1992, to the following:

The Honorable Richard Sippel
Federal Communications Commission
2000 l St'eet N. W.
Washington D.C. 20554

Ch...res Dziedzic, Esq.
Chief, Heltl'ing Br",ch
Federal Communications Commission
2025 M Street N.W.
Room 7212
Washington D.C. 20554

Chief, Data Management Staff
Autio Services Di'i~jon

Mass Meda Bweey
Federal Communications Commission
Room 350
1919 M Slreet NW
Washington, D.C. 20554

RichiWd J. Hayes, Jr., Esq.
13e09 Black Meadow Road
Spotsylvania, Virginia 22553

Attorney far David Wo"_

Arthur Bel9I"ldiuk, Esq.
SmithwicX & Belenduk, P.C.
2033 m Street. N.W., Suite 207
WlIshlngton D.C. 20036

Attorney for LRB Broadcasting



CIBTI1ICITI or 'IB!ICI

I, Sherry L. SChunemann, a secretary in the law firm of

McFadden, Evans & Sill, do hereby certify that a copy of the

foregoing "Appeal" was mailed by First Class u.S. Mail, postage

prepaid, this 29th day of June, 1992 to the following:

* Norman Goldstein, Esquire
Hearing Branch, Enforcement Division
Mass Media Bureau
Federal Communications commission
2025 M Street, N.W., Room 7212
washington, D.C. 20554

Richard J. Hayes, Jr., Esquire
1359 Black Meadow Road
Spotsylvania, Virginia 22553

Counsel for David Wolfe

J. Richard Carr, Esquire
Post Office Box 70725
Chevy Chase, Maryland 20813-0725

Counsel for David Wolfe

Arthur V. Belendiuk, Esquire
Smithwick & Belendiuk
1990 M Street, N.W., #510
Washington, D.C. 20036

Counsel for LRB Broadcasting

*Denotes Hand Delivery


