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that conduct. 20

Finally, there is the fact of the pending felony

indictment of Mr. Larry Hudson, RuralVision's sale shareholder.

That fact has been raised in a separate supplement to BCW's

Petition. 21 The indictment, by itself, is damning enough.

RuralVision's efforts to diminish it throw fuel on an already

blazing fire. Thus, RuralVision has filed an updated FCC Form

430 stating that all of RuralVision's capital stock has been

transferred to a ~blind trust" pending a final determination of

Mr. Hudson's guilt or innocence. Quite aside from the unlawful

transfer of control of licensed facilities caused by that

transfer, the characterization of the trust as t'blind~ and

therefor outside of Mr. Hudson's control is an insult to the

intelligence of the Commission's staff. A ~blind trust~ is a

trust in which the trust res is controlled entirely by the

trustee. The trustee can sell the trust assets, exchange the

trust assets and otherwise dispose of those assets without the

knowledge or consent of the trust beneficiary. The duty of the

trustee is preserving and enhancing the value of the trust res.

By stating that Mr. Hudson's RuralVision stock will be in a

"blind trust," RuralVision is stating that the trustee is free to

sell that stock without the knowledge or consent of Mr. Hudson

20 Instructional Television Fixed Service, 58 R.R.2d
559,590 (1985).

21 That supplement was filed along with a motion for its
acceptance on May 13, 1992.
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and that the trustee will manage that stock and the business of

Rura1Vision without any involvement of Mr. Hudson. That is

ludicrous. Mr. Hudson obviously picked the trustee and cannot be

expected to choose as his trustee a person of independence and,

since the trust will end when the trial of Mr. Hudson is

concluded, there is even less reason to believe that the trustee

will act other than as the proxy of Mr. Hudson.

All of the foregoing facts raise one ultimate

substantial and material question: Is RuralVision the type of

entity the Commission wants as a licensee? In considering that

issue, the Commission should bear in mind that, unless it can

trust the representations of its licensees, it cannot

regulate. 22 RuralVision has demonstrated that it has no

respect for the Commission and is more than willing to do and say

whatever it desires to achieve its aims. Licensing RuralVision

is a mistake.

IV. CONCLUSION

RuralVision, contrary to its Opposition, has not shown

that it has a frequency offset plan which is worthy of Commission

consideration to determine whether frequency offset will make up

the difference between the predicted desired to undesired signal

22 SCW has not responded to RuralVision's "strike" pleading
allegation for the obvious reason that such an accusation does
not, in this case, come any where close to satisfying the test
for that issue of Radio Carrrollton, 69 F.C.C.2d 1139 (1978). As
explained in this pleading, there are merits to sew's Petition.
That ends the analysis.
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ratio within BeW's protected service area and the required 45 Db

ratio. RuralVision admits that its proposed station cannot

provide 45 Db protection to the reception of SCW's authorized

cochanne1 station. Accordingly, interference from RuralVision's

proposed station to the reception of SCW's cochanne1 station is

considered present and RuralVision's proposed station cannot be

licensed.

RuralVision has compounded its problems with its

Opposition. Therein, RuralVision has made additional

misrepresentations and other statements that evince a lack of

candor. RuralVision has thus demonstrated that it cannot be

trusted to act honestly and forthrightly with the Commission and,

accordingly, it should be disqualified from being a Commission

licensee.

Respectfully submitted,

SCW SYSTEMS,

FLETCHER, HEALD & HILDRETH
1225 Connecticut Avenue, N.W.
Suite 400
Washington, D.C. 20036
(202) 828-5700

June 3, 1992
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DECLARATION OF LARRY E. EWING

1. I, Larry E. Ewing, Ed. D.,
Kennett Public Schools in Kennett, MO.
continuously since July 1, 1991.

am the Superintendent of
I have held that position

2. I have read the "Opposi tion to Peti tion to Dismiss
or Deny, et al.", dated May 14, 1992, and authored by RuralVision
Central, Inc. in the matter of its application for authority
to construct and operate stations in the Multipoint Distribution
Service at Sikeston, MO (FCC File No. 52030-CM-P-92). That
document is referred to hereinafter as the "RuralVision
Opposition". The RuralVision Opposition includes a "Declaration
of William Johnson" and a letter on the stationary of RuralVision
Central, Inc. from Cherri Gregg to me, dated October 25, 1991.
That letter is referred to hereinafter as the Gregg Letter.

3. Mr. Johnson I s Declaration states in its paragraph 5
that "RuralVision routinely contacts all of these receive si tes
before listing them in an application or in an amendment."
The RuralVision Opposi tion states on its page 6 that "certain
schools that had previously expressed an interest in receiving
service from a RuralVision managed ITFS system, ~' ~, letter
to Kennett Public Schools (October 25, 1991, attached hereto
as Exhibit One, evidently changed their minds without informing
RuraIVision."

4. Contrary to the RuralVision Opposition, and to Mr.
Johnson's declaration, Kennett Public Schools had not "previously
expressed an interest in receiving service from----a RuralVis ion
managed ITFS system •••• " The Gregg Letter suggests that I agreed
with Mr. Johnson in an October 16, 1991 telephone conversation
that Kennett Public Schools would serve as a RuralVision ITFS
receive site. That is plainly a false suggestion. In fact,
I told Mr. Johnson during that conversation that Kennett Public
Schools was considering Whittle Communications' "Channel One"
educational programming and BCW Systems' proposal, and that
we would need to see more information before commi tting to any
one proposal. Rather than send us additional information,
RuralVision sent the Gregg letter which suggests that we had
somehow agreed to serve as a receive site for RuralVision.
That telephone call followed by one day a letter sent by me
to Mr. Johnson which is attached to this Declaration. In that
letter, I told Mr. Johnson that "at this juncture we are simply
trying to ascertain what, exactly, is being offered to our school
system in return." Again, quite simply, there was no agreement
expressed or implied to RuralVision that any school within the
Kennett Public Schools District would be interested in
RuralVision's programming. We had not "preViously expressed
an interest" and we, thus, had not "changed [our] minds •••• "

5. Mr. Johnson's Declaration, in its paragraph 8, states
that "RuralVision never knew that BCW intended to build a
competing ITFS system." That statement does not foot wi th the



facts. I told Mr. Johnson by the October 15, 1991 letter, a
copy of which is attached to this Declaration, that we had been
approached by a company interested in arranging for school
districts to file for ITFS station authorization. To quote
myself,

"[w]e have been approached by another company
who is attempting to obtain the appropriate
Fee licensing. We are one of five school
districts in Southeast Missouri and Northwest
Arkansas that have been contacted by this
company to assist them in obtaining the Fee
licensing. Our attorneys have reviewed their
tendered agreement ••.• "

The Gregg Letter refers to a telephone conversation I had wi th
Mr. Johnson the day after I sent that letter to him. During
the telephone conversation, I told him that we were pursuing
plans for our own ITFS system and he responded by asking whether
we were working with "that outfit out of Malden" to which I
responded "yes." While I cannot recall whether Mr. Johnson
also referred to sew Systems by its name, Mr. Johnson told me
that RuralVision had sew Systems surrounded on the West, the
Northeast and the Southeast and that it would be better for
our school system to go along wi th RuralVision. Thus,
RuralVision had knowledge that we were in negotiations with
sew Systems for the establishment of an ITFS station.

6. Mr. Johnson's Declaration further states that "[w]e
had contracted the same school districts with whom Bew
subsequently entered into a lease arrangement months before
Bew ever filed its ITFS applications." Yes, RuralVision did
contact us through a form letter dated October 1, a copy of
which is attached to this Declaration. At that time, however,
we had been negotiating with sew Systems since August 30, 1991.
Further, our ITFS Application was not filed until February due
to delays that were not caused by us. Thus, the filing date
of our application is not relevant to the discussion.

7. I declare under penalty of perj ury that the foregoing
is true and correct. Executed on May 29
1992. --~.........'"""'""'~----------,

~:YL···
Lar}':Wi9. E~



KENNETT PUBLIC SCHOOLS
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october 1', 1991

Mr. B111 Johneon, Manager L1cen.inq
RuralV~11on central, Inc.
124 W. Neosho Ava.
P. O. Box 68
Thayer, KS 56776

Daar Hr. Johnson,

M~. T.~ry TUr11nqton, our H~qh school Pr1nc1pal,
!orw4rda4 your lett.: to ma. Soth Mr. T~~lin9~on and my••lf
have .o~. que.tiona A8 ~o exactly what you an4 your company
are ot~.r1nq our lehool system. Are we to underltan4 that
your company has contra~ted with Clay county central to ;a1n
appropr1ate rcc l1cenl1nq threuqh the ITl! channel'? If th1e
18 the ea•• , are we t~en be1nq approached &. a .at.llite
scnool district to the flV•. or mere d1ltr1et. your coapany
probably coftt~ac~.d with er1qinally?

we have b••n a,p~oaohe4 ~y another co_pany who 1.
atteB~tin9 to ob~aift the appropriate PCC 11~.n.1nv. W. are
one of tive Ichool di.tricts in louth••• t Mi••ourt and
nortnw•• t Arkan... that have be.n contacted ~y th1. company
to assi.e tha. 1n obta1ninq the reo lic.nain;. Our attorneys
hava review.d their ten4ered aqr••••nt and have rai.ed
sev.ral que.tion. or points of conc.rn. In contra.t, our
attorney. have apparently review.d 10.' o~ all of the
RuralVis10n contract and f •• l much better about it.

My Board of Bducation and our .chool Iy.te. are, 1nd.ed,
interested in developing and receiving educational televi.ion
whether 1t be through the wirele•• format that your company
or someone el.. 1. offerinq or through the exi.tin; cable
company. However, at th1. juncture we are ai.ply tryin; to
ascerta1A what, exactly, 1. Dein~ offere4 to our .chool
.y.te. 1ft ratu.ft.

If you could ahed 80me l1qht on your offer or provide
furth,,, 1nfomat1on WI would ba mo.t app~.ci&t1v."

Sinc.rely,

@!Lr:t?D.
cc: Mr. Tarry 'rUr11u~ton, HS Pr1nc1pal

Mr. Randy Win.ton, Alst. superintendent



Oct.ober 1, 1~91

Mr. Tarry L. TUrlinqton.
Kenne~~ Hi9ft Sebool
1400 w. Wa.bintoD st.
Kennett, M~ '3157

~••r 'Mr. Turl1nqton:

.Th. p\lqotl. of t.h1_ ·1.-i:~U' 1. ·~o 1n~rccluce' 4\lS" c:eapany and to

intor- you that you will be roo.lv1n9 educational viral•••

telev1_ion, a5 DR charqe, compli.ent. ot yo~ ne19bborift9 .chaol

<11a"1Q1;; Clay COUnty CeMral School Di.-trL~, Jtec1:ozo, Arkan••••

You ..y c;:ontac1: Mr. Brvlft Kulbeth, SUpc. a1: (101) 585-'151 vith any

qu••tiona yO\& .i9h~ have .bo\l~ ~e broada••-tinfJ OZ' contact

RuralVl.1oft Cantral, Inc.

Many ~.1 ar••• o~ our ooun-try are 4••irou. ot • eablavi.ioft

syate., yet t.he tinaftolal con.uaint. of • oonventional wired cabl•

• y.te. wit.bout:: • hi9h conC::.ftU'a~ioll ot .uID.oa-iJM&t. r.n4.. U:

economc:al1y int...lble. By con~••t, a wizele•• cable",l.iOft

coapany Gall aarviae bzoo.cl rural are•• and "e .Z'. in ~e prooe•• ot

buildJ.Dt aWIIl • .yn_ in you&' .,...a.

W1r.l_ cUl. 1. not a new oonoept l>\lt rathe&- a lat. bloom..

d..iCJ1\e4 to .an. thi. rural nit-eb ln the telec_unJ.aat.ion .arkae.

In application, the head-eneS .y81:_ raoalv_ t::he .19ftal frOB

variOU8 a.t.ell1~.. and rebroadcaat. 1:11_ on the supe Hi9h

Frequency (SII!') 8p~t:'WI. Th1. 1. a JUorowa.,. baneS aNI ••~•• a

1~ w. Neo8ho AWe • P.O. Box ••• Thayer, K8 ••n • • fthone 31e.a-'21S • Fu 318-138-58.0



hi9h quality aiqnal to a 11m1tec1 ))roacSoa8-t are., noraally 0-30

miles t~o. the ~~an.mittin~ tower.

Many at tbe fraquencia. we na.O to use Dre r •••rv.d by the

Federal Communioation. ComMission (FCC) tor bro.4ea.~in~ ot

Educat10nal pro9r.~inq. The tollawinq .~a • taw ot the

QC1ucationally oriented channel. Ruralvt.1on vill be c=arryin; in our

lineup. The D1scovery Channel, Aztt. I Zntertainment, The Lurninq

Channel, Cable Nawe NetworX, C-Span I, II" The Weather Channel,

Child~n. ~el.vi.lon worx.nop, luual PCC, ~n4 Th. ~T-TN Network.

In adcl1t10n you will b. rece1vln9 local educational proqzounlinq and

looal sport. event. IIponeorad by the aMv. 1Nfttion.t .chool

district. PrQ9rama1ng .hould 1). available vi~in 1:1\e nen tow.lva

lIOnth••

~bera 1. no ob11qat1on to your tacility to be • Part ot this

••rvice. RuralV1.1on will provide a"cI inatall all equipaent: needed

to raceiva the signal, anel provida our ba.1c prQ9r...J.nq packaqe to

your tacili~y at no C08~. Wirel••• cablev1810n will not 1n~.rf.r.

with any ex1.~in9 ca~le or .atellite .arvioa you ..y have.

We ara lookinq forward to prov1dinv yeN • vw:y sucoes.tul

educational and antarta1naent !:)roecloasc • .."iCl••
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DECLARATIOR OF OOR PICKNEY

1. I, Don Pickney, am the President of BeN Systems, Inc. of
Malden, Missouri. I have held that position since September 19,
1990, the inception of said incorporation.

2. I have read the "Opposition to Petition to Dismiss or Deny,
et al.", dated May 1t, 1992, and authored by RuralVision to construct
and operate stations in the Multipoint Distribution Service at
Sikeston, MO (FCC Pile Ro. 52030-CM-P-92). That document is referred
to hereinafter as the "RuralVision Opposition". The RuralVision
Opposition includes a "Declaration of Willi.. Johnson."

3. RuralVision's Opposition, Section IV, Paragraph t, makes a
claim that I, representing BeN SIstems, Inc., "Initially... exiressed
an interest in working with Rura Vision", and that when I "d d not
return SUbsequent calls, however, RuralVision proceeded with its own
plans." There is absolutely no truth to this statement. First of
all, my personal contact with RuralVision up until this present time
consisted of a returned call by me in response to a recorded message
which was left on my tape answering machine. That messag., was left
on my answ.ring machine on, or about, Augu.t 12, 1991 and went
something like, "My n..e is Bill Johnson and I .. interested in
discu.sing your 'H' channels with you. My number i ••... " Only when
I returned the call on, or about, August 1t, 1991 did I find out from
Mr. John.on that hi. int.re.t was in "acquiring" tho.e channels for
RuralVision's use. My immediate and unequivocal re.ponse to Mr.
Johnson was, "We have been working for over a year to build our own
wireless cable sy.te. and have no desire to give up any of our
frequency space!" I re..rk.d to hl. that we had alr.ady invested
thousand. of dollars in consulting f.e., wireless workshops and
conventions and that w. had ev.ry intention of building out our
syste. to completion. At that point, Mr. John.on bee... so.ewhat
aggres.ive in hi. manner and stated, "OUr licen.e. take priority over
all others and you will wind up having to deal with us." I was
shocked at hi. respons. and conclud.d, "W.ll, sir, w.'ll just have to
wait and see where it all lands when the licensing i. coaileted."
Within minutes of the above describ.d tel.phon. conver.at on, I
called Wireless Cable Connection, our con.ultant. in Houston, Texas
and expressed -r alara over the conv.rsation with Bill Johnson. They
subsequently p.rforaad a n.w frequency s.arch analy.is and informed
us of the fact. r.garding RuralVision's ITFS licens••tatus in
Sikeston, Mis.ouri. After furth.r engineering .tudies, on Augu.t
29-30, 1991, aeN Syst... , Inc. entered into negotiations with 5 area
school districts for long-tera ITFS leas. agr••••nt. and eventually
we were succe.sful in a.sisting the. in filing ITFS licen.e
applications.

t. RuralVision's Opposition stat.s, " ... RuralVision did not
'harass' the President of BCN... " Following the phone call to aill
Johnson on August 1tth, at which tim. I specifically and
unequivocally told Mr. Johnson that BeN was definitely uninterested



in dealing with RuralVision, Mr. Johnson and other executives of
RuralVision frequently (1 would estimate at least 30 time.) and a.
recently as April, 1992 placed phone calls to my residence, sometimes
as many as three messages in one week, requesting me to return their
calls regarding RuralVision's desire to acquire our "H" and MDS-1
licenses. In addition to the mUltiplied attempts to get me to
respond to their phone messages, a local businessman in our area
reported recently that he was randomlI approached on, or about, March
23, 1992 bI RuralVision personnel ask ng where I lived, stating that
they were n town to "buy our wireless licenses." Ho personal
contact was ever made but statements such as these to local citizenry
undermined to some degree our ability to attract local investors in
our system. While RuralVision may consider this "bombardment" of
contacts to not be harassing, quite the contrary i. perceived by
those of us who were on the other end of the me.sage.. It was
mentally provoking to have to wonder if RuralVi.ion would b. pleading
it. ca.e on the an.wering machine each time we check.d ••••ages. In
addition to the above m.ntion.d contact. by RuralVision, Mr. Johnson
atte.pted, through our attorne!, to g.t in contact with us for the
purpo•• of discussing the acqu sition of our license•.

5. RuralVision'. state.ent that when I did not return subsequent
calls, " ... RuralVision proce.ded with it. own plan•... ," conceals the
fact that tho•• plan. included, among other thing., (1) the [plan] to
continu. with the above mentioned call. and to k••p the pressure on
•• through uninvit.d and unr.turn.d t.lephon•••s.ag.. aft.r 1 did
not "return sub••quent call."; 12) the [plan] of RuralVi.ion to be
pr.pared to add additional rece v.-.it. .chool. without the approval
of tho.e school. locat.d in a .trategic p.th which could impede our
ability to get FCC approval of our ITFS .chool. due to int.rference
with tho.e particular receiv.-.it. school. li.t.d by the RuralVision
am.ndment which was fil.d within • f.w day. of our publicly
adv.rti••d ITFS 1•••••chool bid propo••l in the local p.p.r.; and
(31 the [plan] to p.r.onally ca.e to Mald.n and discu•• with persons
un nvolved with our coapany the [plan] to acquir. our lic.n.... In
short, it is .y p.rc.ption that RuralVi.ion'. [plan], in it.elf,
included plan. to continu. to hara.. and atte.pt to pre••ure BeN into
yi.lding to RuralVi.ion'. de.ir. to acquir. BCM'. licen.e••

6. In addition to the afor...ntioned Rur.lVi.ion Oppo.ition
state.ent. which I have addr••••d, I wi.h to al.o point out th.t Bill
Johnson's decl.r.tion (p.r.gr.ph 8), und.r penalty of p.rjury,
contains the .....ub.tanc. a. RuralVi.ion'. OpPO.ition .tatement
(Section IV, Paragraph 4) and th.r.for. -r re.~n•• to hi. p.r.onal
declaration i. id.ntical to the re.pon.. giv.n in paragraph. 4 and 5
of this declaration.

7. I d.clar. under penalty of perjury that the foregoing i. true and
correct. Executed on May 30, 1992

~
Don P



CERTIFICATE OF SERVICE

I, Delphine I. Davis, a secretary in the law firm of

Fletcher, Heald & Hildreth do hereby certify that true copies of

the foregoing "Reply to opposition to Petition to Dismiss or Deny

et al." were sent this 3rd day of June, 1992, by first-class

United States mail, postage prepaid, to the following:

Leo I. George, Esq.
1146 19th Street, N;W.
Suite 200 .
Washington, D.C. 20036

Frederick M. Joyce, Esq.
Joyce & Jacobs
2300 M Street, N.W.
Eighth Floor
Washington, D.C. 20037

Mr. Robert James·
Chief, Domestic Radio Branch
Domestic Facilities Division
Common Carrier Bureau
Federal Communications Commission
Room 6310
2025 M Street, N.W.
Washington, D.C. 20554

Gregory A. Weiss, Esq.·
Deputy Chief, Enforcement Division
Common Carrier Bureau
Federal Communications Commission
Room 6206
2025 M Street, N.W.
Washington, D.C. 20554

Charles W. Kelley, Esq.·
Chief, Enforcement Division
Mass Media Bureau
Federal Communications Commission
Room 8202
2025 M Street, N.W.
Washington, D.C. 20554
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Mark Solberg, Esq.*
Distribution Services Branch
Video Services Division
Mass Media Bureau
Federal Communications Con~ission

Room 702
1919 M Street, N.W.
Washington, D.C. 20554

!0.{f~~ d. ~"
Delphine I. Davis
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Directed To: The Chief, Domestic Radio Branch,
Domestic Facilities Division,
Common Carrier Bureau

ERRATA TO
REPLY TO OPPOSITION TO

PETITION TO DISMISS OR DENY, ET AL.

BCW SYSTEMS, INC. ("BCW"), by its counsel, hereby

submits this errata to its "Reply to Opposition to Petition to

Dismiss or Deny" (the "Reply") filed on June 3, 1992 in the

above-captioned matter. This pleading should be accepted because

it corrects typographic mistakes which could confuse the reader

and because it corrects a mistake of fact which could mislead the

Commission.

1. The word "licensee" ending the first sentence of

the fourth paragraph of the summary is changed to its plural

form.

2. The word "with" in the third line of the fifth

paragraph of the summary is changed to "without."

3. The words "has placed" on the third line of the

last paragraph of the summary are changed to "will place".

4. On page 13 of the Reply, BCW states that Mr. Hudson
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has transferred all of his RuralVision stock to a blind trust and

that such transfer, apparently, was made without prior Commission

authorization. SCW was incorrect in that understanding. A FCC

Form 430 update filed by RuralVision states that Mr. Hudson will

form that trust upon his receipt of Commission consent issued

upon pro forma application. While SCW was wrong as to those

facts, that error in no way affects sew's showing that the so-

called "blind trust" will not insulate Mr.-Hudson from the

RuralVision decision-making process. In fact, the claLm by

RuralVision that it can obtain Commission consent to that

assignment by pro forma application fortifies SCW's showing.

Thus, if the assignment is pro forma, then there will be no

substantial change in control.

Respectfully submitted,

FLETCHER, HEALD & HILDRETH
1225 Connecticut Avenue, N.W.
Suite 400
Washington, D.C. 20036
(202) 828-5700

June 5, 1992
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I, Delphine I. Davis, a secretary in the law firm of

Fletcher, Heald & Hildreth do hereby certify that true copies of

the foregoing "Errata to Reply to Opposition to Petition to

Dismiss or Deny et al." were sent this 5th day of June, 1992, by

first-class United States mail, postage prepaid, to the

following:

Leo I. George, Esq.
1146 19th Street, N.W.
Suite 200
Washington, D.C. 20036

Frederick M. Joyce, Esq.
Joyce & Jacobs
2300 M Street, N.W.
Eighth Floor
Washington, D.C. 20037

Mr. Robert James.
Chief, Domestic Radio Branch
Domestic Facilities Division
Common Carrier Bureau
Federal Communications Commission
Room 6310
2025 M Street, N.W.
Washington, D.C. 20554

Gregory A. Weiss, Esq ••
Deputy Chief, Enforcement Division
Common Carrier Bureau
Federal Communications Commission
Room 6206
2025 M Street, N.W.
Washington, D.C. 20554

Charles W. Kelley, Esq ••
Chief, Enforcement Division
Mass Media Bureau
Federal Communications Commission
Room 8202
2025 M Street, N.W.
Washington, D.C. 20554
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Mark Solberg, Esq.*
Distribution Services Branch
Video Services Division
Mass Media Bureau
Federal Communications Commission
Room 702
1919 M Street, N.W.
Washington, D.C. 20554
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