601 Pennsylvania Ave., NW
Suite 800
Washington, DC 20004
202-654-5900
April 3, 2018
VIA ELECTRONIC FILING
Ms. Marlene H. Dortch, Secretary
Federal Communications Commission
445 12th Street, S.W.
Washington, D.C. 20554
Re:

Ex Parte Notification
AU Docket No. 18-85, Competitive Bidding Procedures for Auction 101 (28 GHz) and
Auction 102 (24 GHz); and
GN Docket No. 14-177, Use of Spectrum Bands Above 24 GHz for Mobile Radio
Services

Dear Ms. Dortch:
On March 30th, John Hunter of T-Mobile USA, Inc. (“T-Mobile”)1/, Russell Fox of Mintz Levin,
and I met with the following members of the Commission’s staff regarding the above-referenced
proceedings:
Donald Stockdale
Dana Shaffer*
Matthew Pearl*
Margaret Wiener
Gary Michaels
John Schauble
William Huber

Stephen Buenzow*
Martha Stancill
Simon Banyai
Erik Salovaara
Erik Beith
Evan Kwerel*
Paul Lafontaine*

* By telephone
We applauded the Commission’s continuing efforts to make millimeter wave spectrum available
for networks using fifth generation (“5G”) technologies. 5G networks will depend on a mix of
spectrum – low-, mid- and high-band, each with unique features. We noted that T-Mobile
recently announced its plans to deploy 5G infrastructure in 30 markets this year using both 600
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MHz and millimeter wave band spectrum.2/ Yet, more spectrum is required to realize the full
potential of 5G networks and to promote competition. That is why the Commission should make
millimeter wave band spectrum available, as quickly as possible, in a manner that best
encourages competition and will produce the most pro-consumer impact.
While T-Mobile is pleased that the Commission is moving forward with a millimeter wave
auction, the Draft Auction Public Notice proposing the application and bidding procedures for
the 27.5-28.35 GHz (“28 GHz”) band and the 24.25-24.45 and 24.75-25.25 GHz (together, the
“24 GHz”) band3/ would not best accomplish the goal of maximizing competition and proconsumer benefits. It proposes that the Commission conduct what is effectively a single auction
covering only two bands, and not the five millimeter wave bands that the Commission has
already designated for mobile broadband – the 37.6-38.6 GHz (“37 GHz”), 38.6-40 GHz (“39
GHz”), and 47.2-48.2 GHz (“47 GHz”) bands and the 28 GHz and 24 GHz bands. Instead of the
currently proposed approach, the Commission should conduct an auction covering all of the
millimeter wave bands.
Auctioning All Bands Together Will Promote Competition
The Draft Auction Public Notice contemplates the auction of only one millimeter wave band –
the 24 GHz band – that presents any meaningful opportunity for new entrants. The other band –
the 28 GHz band – is already heavily encumbered based on acquisitions by Verizon, as the
attached chart that we distributed during the meeting demonstrates. 4/ In the top 50 markets, only
two percent of the spectrum is available. Having only one band available at auction –
particularly with no spectrum aggregation limits – will potentially impede market entry by
multiple competitors to the ultimate detriment of consumers. In contrast, including the 37 GHz,
39 GHz, and 47 GHz bands along with the 24 GHz band will foster competition.
Auctioning just the 24 GHz band is also contrary to sound economic theory and auction design.
When licenses are possible substitutes or complements for other licenses – which the

See T-Mobile, T-Mobile Building Out 5G in 30 Cities This Year . . . and That’s Just the Start
(Feb. 27, 2018), https://newsroom.t-mobile.com/news-and-blogs/mwc-2018-5g.htm (“In addition to
deploying 5G-ready equipment today and lighting up 5G in low-band spectrum (600 MHz), T-Mobile
plans to begin building out 5G on millimeter wave spectrum this year.”).
2/

3/

Auctions of Upper Microwave Flexible Use Licenses for Next-Generation Wireless Services,
Public Notice, AU Docket No. 18-85 (Draft Mar. 27, 2018) (“Draft Auction Public Notice”).
4/

See Application of Verizon Communications Inc. and Straight Path Communications, Inc. for
Consent to Transfer Control of Local Multipoint Distribution Service, 39 GHz, Common Carrier Pointto-Point Microwave, and 3650-3700 MHz Service Licenses, Memorandum Opinion and Order, 33 FCC
Rcd. 188 (2018) (approving transfer of 28 GHz and 39 GHz licenses from Straight Path to Verizon);
Application of Cellco Partnership d/b/a Verizon Wireless and XO Holdings For Consent to Transfer
Control of Local Multipoint Distribution Service and 39 GHz Licenses, Memorandum Opinion and Order,
32 FCC Rcd. 10125 (2017) (approving the transfer of 28 GHz and 39 GHz licenses from XO Holdings to
Verizon).
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Commission has determined they are in this case5/ – auctioning them together will increase
efficiency. For instance, a single auction of the allocated millimeter wave bands would provide
potential bidders with sufficient information (e.g., a better understanding of price levels and
license differences across bands), to allow tradeoffs between the spectrum bands. A single
auction of all millimeter wave bands would similarly promote better spectrum planning, which,
in turn, will draw more participants, foster efficiency, and improve 5G network architecture.
Additionally, given the resources needed to participate in any auction, potential bidders may be
unwilling or even unable to participate in a series of millimeter wave spectrum auctions, thereby
further reducing participation and auction revenue. Unless there is a clear and identifiable failure
of capital markets, staggering auctions is unlikely to increase the net present value of auction
receipts for the government.
The Draft Auction Public Notice envisions that the 28 GHz band will be auctioned using a
simultaneous multiple-round (“SMR”) process, while the 24 GHz band will be auctioned in a
two-phase clock and assignment-round procedure. The Draft Auction Public Notice asserts that
conducting two non-simultaneous auctions is necessary because of the separate processes
proposed. However, the Draft Auction Public Notice does not justify why the Commission
cannot conduct two separate auctions simultaneously. It further justifies using a clock auction
for the 24 GHz band because that procedure can be concluded more quickly. 6/ But there is no
evidence of that. Moreover, whatever benefit there may be of using a clock auction design will
be completely overwhelmed by not making more spectrum available at the same time.7/ While
T-Mobile recognizes the benefits of both SMR and clock auction procedures, the selection of
either process is less important than the competition that would be promoted by auctioning as
much spectrum as possible together, regardless of the auction procedure elected.
Scheduling an Auction for All Bands Will Promote Equipment Development
In addition to promoting competition, auctioning all millimeter wave spectrum together will
facilitate equipment development. In contrast, delaying an auction of other millimeter wave
spectrum would impede development, creating a vicious cycle. Manufacturers and others will
focus primarily on spectrum for which there are auction plans. Currently, most work has been
focused on the development of equipment in the 28 GHz and 39 GHz bands. Companies,
including T-Mobile, that are interested in 5G deployment in millimeter wave spectrum, are
experimenting in these bands and have announced plans to deploy. If the Commission
announces that it plans to auction the remainder of the millimeter wave bands, standards-setting
organizations and others will direct attention to technology development in those bands.
5/

See Draft Auction Public Notice ¶ 14. See also Use of Spectrum Bands Above 24 GHz for Mobile
Radio Services, et al., Second Report and Order, Second Further Notice of Proposed Rulemaking, Order
on Reconsideration, and Memorandum Opinion and Order, 32 FCC Rcd. 10988, ¶ 71 (2017) (“Second
Further Notice”); Use of Spectrum Bands Above 24 GHz for Mobile Radio Services, et al., Report and
Order and Further Notice of Proposed Rulemaking, 31 FCC Rcd. 8014, ¶¶ 185-186 (2016) (Further
Notice).
6/

Draft Auction Public Notice ¶ 84.

7/

Further, as noted below, the premise pursuant to which the Commission has proposed a clock
auction for the 24 GHz band appears inaccurate.
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However, if the Commission auctions only the 24 GHz band, where there has been little product
development, it will further entrench the licensees that hold 28 GHz and 39 GHz spectrum –
AT&T and Verizon – where product development has already occurred.
There Is No Reason To Delay Auction of Other Millimeter Wave Bands
Any regulatory matters that the Commission must address before other millimeter wave bands
can be auctioned can be resolved prior to the Public Notice typically issued prior to an auction,
or even after the auction. Announcing a plan to auction the remainder of the millimeter wave
bands before all regulatory issues are resolved is precisely consistent with what the Commission
has already done. In particular, the Commission has yet to resolve Fixed Satellite Service coprimary sharing in the 24.75-25.25 GHz segment and whether to require operability across the
entire 24 GHz band.8/ Additionally, there are other open regulatory issues with respect to all
millimeter wave bands, including whether the Commission will implement an additional
performance metric option for licensees to fulfill buildout obligations9/ and the spectrum
holdings limits for the 28 GHz, 37 GHz, and 39 GHz bands. Nonetheless, the Commission has
determined to proceed to auction the 24 GHz and 28 GHz bands.10/ If it can announce an auction
with open issues affecting those bands, it can do the same with the remaining millimeter wave
bands.
In any event, regulatory issues associated with the remainder of the bands can be resolved prior
to an auction of all millimeter wave bands. As an initial matter, T-Mobile observes that there are
no regulatory impediments to conducting an auction of the 47 GHz band – that spectrum should
be included in any planned auction of millimeter wave spectrum. In the 37 GHz band, the
Commission must develop coordination mechanisms to protect federal sites. While coordination
procedures are required with NTIA, those mechanisms can be finalized after the pre-auction
Public Notice is issued, just as the Commission did in the AWS-3 auction.11/ In the lower 37
GHz band (37-37.6 GHz), the Commission must address CTIA’s petition for reconsideration,
requesting that the Commission designate the band for exclusive non-federal use.12/ And, if the
Commission does not grant CTIA’s petition, it must develop a framework for federal sharing in
8/

See Use of Spectrum Bands Above 24 GHz for Mobile Radio Services, et al., Second Report and
Order, Second Further Notice of Proposed Rulemaking, Order on Reconsideration, and Memorandum
Opinion and Order, 32 FCC Rcd. 10988, ¶¶ 94, 108 (2017) (“Second Further Notice”).
9/

Id. ¶ 100.

10/

Id. ¶¶ 105-106.

11/

The Commission released the AWS-3 auction Comment Public Notice on May 19, 2014 and did
not release the coordination procedures until July 18, 2014 – less than one week prior to the release of the
auction Procedures Public Notice on July 23, 2014. See Auction 97, Advanced Wireless Service (AWS-3),
http://wireless.fcc.gov/auctions/default.htm?job=releases_auction&id=97&page=P (last visited Mar. 29,
2018).
12/

See Petition for Reconsideration of CTIA, GN Docket No. 14-177, et al., at 24-26 (Dec. 14,
2016). The Commission noted in the Second Further Notice that it declined to act on the petitions for
reconsideration and issues raised in the Further Notice relating specifically to the 37 GHz band. See
Second Further Notice §III.A, n. 35.
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the lower segment of the band, which can be developed in parallel to developing auction
procedures. The record on those issues is complete, and the Commission should act promptly.
But, even if matters regarding the lower 37 GHz band are not resolved, the Commission may
proceed to auction the 37 GHz band. Similarly, the Commission has not yet begun the process
of repacking the 39 GHz band, which it said is required prior to auctioning the band.13/ Recently,
AT&T suggested alternative procedures for rationalizing use of the 39 GHz spectrum.14/ While
AT&T’s plan has merit, its further evaluation should not and need not delay auctioning the
remainder of the 39 GHz band, along with all available millimeter wave spectrum. If necessary,
the Commission should proceed to auction the spectrum as it is currently configured, and rely on
the secondary market to promote the most efficient band structure.15/
The Draft Auction Procedures Should be Adjusted
The draft auction procedures for the 28 GHz and 24 GHz bands require re-evaluation in any
case. Those procedures will make compliance with the Commission’s anti-collusion and related
rules unnecessarily complex by treating two separate auctions as one.16/ Instead, the
Commission should either conduct a single auction including all bands, which is the preferable
solution, or conduct two separate auctions: one with only the 28 GHz band, which has limited
opportunity for entry, and the other with the remaining millimeter wave bands. As explained
above, there is no reason that the Commission cannot conduct both auctions together and include
other spectrum bands in that auction.
Conducting a clock auction at 24 GHz, however, may be inappropriate in any case. The
spectrum blocks in the 24 GHz band are not fungible in the upper portion of the band because of
the various rules governing satellite use.17/ While the Commission proposed changing those
rules in the Second Further Notice, proposing a clock auction now effectively pre-judges the
outcome of that proceeding (an action that the Commission appears unwilling to take with
respect to the other millimeter wave bands by declining to include them in a single auction). If
the Commission does not address these satellite issues prior to the auction, it will artificially
affect the bidding in the assignment round because the spectrum blocks will not be fungible.

13/

Further Notice ¶¶ 97-100.

Letter from Michael P. Goggin, Assistant Vice President – Senior Legal Counsel, AT&T to
Marlene H. Dortch, Secretary, FCC, GN Docket No. 14-177 et al. (Mar. 22, 2018); Letter from Alex
Starr, Assistant Vice President – Senior Legal Counsel, AT&T to Marlene H. Dortch, Secretary, FCC,
GN Docket No. 14-177 et al. (Dec. 12, 2017).
14/

15/

To the extent that spectrum blocks remain encumbered in a geographic area, the Commission can
auction the 50 megahertz blocks that are unencumbered.
16/

See Draft Auction Public Notice ¶¶ 12, 42, 81. The Commission would propose to accept
applications for Auction 102 before Auction 101 closes, meaning that the Commission’s anti-collusion
rules would apply across the two auctions and would include applicants in both auctions. Id. ¶¶ 11-14.
17/

See Second Further Notice ¶¶ 94-96.
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The 32 GHz Band May Be Successfully Shared
Finally, we distributed and discussed a recent ex parte letter, a copy of which is attached, that TMobile submitted, demonstrating that the 32 GHz band may be shared between radio astronomy
operations and 5G mobile broadband networks. 18/ We reminded Commission staff that TMobile submitted a Coexistence Study in October 2017 that demonstrated that real-world
operating parameters provide ample latitude for coexistence between 5G and radio astronomy
services.19/ In response, the National Radio Astronomy Observatory, the Green Bank
Observatory and the Long Baseline Observatory (collectively, “NRAO”) recently submitted a
proposal in the millimeter wave proceeding that confirms T-Mobile’s essential assertion – that
5G deployments and radio astronomy can coexist in the band by adopting reasonable exclusion
zones. Even assuming the worse-case scenarios presented by NRAO, those exclusion zones –
which would be 85.5 kilometers in diameter – would only affect three percent of the U.S.
population. An analysis prepared by the Committee on Radio Astronomy Frequencies produced
results that would allow even more mobile broadband use of the frequencies by requiring an
exclusion zone of only 53 kilometers in diameters – an area that would only affect a little more
than one percent of the population.
*

*

*

Pursuant to Section 1.1206(b)(2) of the Commission’s rules, an electronic copy of this letter is
being filed in the above-referenced dockets and a copy is being provided electronically to each
member of the Commission’s staff with whom we met. Please direct any questions regarding
this filing to me.
Respectfully submitted,
/s/ Steve B. Sharkey
Steve B. Sharkey
Vice President, Government Affairs
Technology and Engineering Policy
Attachments
cc: (each electronically, with attachments)
Donald Stockdale
Dana Shaffer
Matthew Pearl
Margaret Wiener
Gary Michaels

John Schauble
William Huber
Stephen Buenzow
Martha Stancill
Simon Banyai

Erik Salovaara
Erik Beith
Evan Kwerel
Paul Lafontaine

18/

Letter from Steve B. Sharkey, Vice President, Government Affairs Technology and Engineering
Policy, T-Mobile USA, Inc. to Marlene H. Dortch, Secretary, FCC, GN Docket No. 14-177 et al. (Mar.
27, 2018).
19/

Letter from Steve B. Sharkey, Vice President, Government Affairs Technology and Engineering
Policy, T-Mobile USA, Inc. to Marlene H. Dortch, Secretary, FCC, GN Docket No. 14-177 et al. (Oct. 2,
2017)
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Spectrum Frontiers
 The 24, 28, 37, 39, & 47 GHz bands should be auctioned together as
quickly as possible
 With the limited amount of spectrum left in 28 and 39 GHz bands,
auctioning only those bands will further entrench Verizon and AT&T
at the expense of competition

