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c. Licensee's insurance shall be primary insurance with respect to activities and work 
related to this Agreement and insurance of Licensor shall be excess of Licensee's insurance and 
shall not contribute with it. To the extent that Licensee utilizes deductibles or self-insurance in 
connection with the insurance coverages required herein, all such deductibles and self-insured 
amounts shall be for the account and expense of Licensee and shall be considered the same as 
primary insurance and Licensor's insurance shall not contribute with same. 

d. Licensee shall submit to Licensor certificates of insurance by each company 
insuring Licensee and Licensor, as Additional Insured, signed by an authorized representative of 
such insurance company, certifying that the insurance coverages required hereunder are in effect 
for purposes ofthis Agreement, that the insurance policies cover Licensee's indemnity obligations 
in Section 26 of this Agreement, that Licensor is an additional insured party as their interest may 
appear under this Agr_eement on each of the above-required olicies.~d that the rig._h_t _o_f _ 
subrogation against Licensor is waived with respect to the above policies. Upon receipt of notice 
from its insurer(s) Licensee shall provide Licensor with thirty (30) days' prior written notice to 
Licensor. It is understood that the provisions requiring Licensee to carry insurance shall not be 
'construed as in any manner waiving or restricting the liability of Licensee as to any obligations 
imposed under this Agreement or limit the liability of Licensee whether or not the same is covered 
by insurance. 

e. Licensee, shall require all contractors and subcontractors to obtain and maintain 
substantially the same coverage with substantially the same limits as required of Licensee. 
Licensee shall also require all contractors and subcontractors to provide certificates of insurance 
including Licensor as an Additional Insured as their interest may appear under this Agreement. 
Should Licensee fail to require anyone or more of its contractors to maintain such coverage and 
minimum requirements of this Section 27, and should such failure cause or contribute directly or 
indirectly to loss, damage or liability to Licensor, then Licensee shall, in accordance with the 
section hereof entitled "Indemnification", indemnify and hold harmless such person or entity. 

f. Licensee and its contractors are absolutely prohibited from performing any work 
under this Agreement on or near any of Licensor's poles, including but not limited to removal of 
Attachments after termination of this Agreement, at any time during which Licensee does' not have 
the insurance required by this Section 27. 

28. Abandonment of Poles by Licensor 

a. If Licensor desires at any time to abandon any distribution pole upon which an 
Attachment of Licensee is located, Licensor shall give Licensee notice in writing or electronically 
to that effect at least thirty (30) days prior to the date on which it intends to abandon such 
distribution pole. Licensor's prior written notice shall be given at least thirty (30) days after 
Licensee has received a 30-day notice to transfer or abandon certain poles. If at the expiration of 
such period, Licensor shall have no attachments on such pole but Licensee shall not have removed 
all of its Attachments therefrom, such distribution pole shall thereupon become the property of 
Licensee, and Licensee shall indemnify and save harmless Licensor and the Indemnified Parties 
from all obligation, liability, damage, costs, expenses, and charges incurred thereafter because of, 
or arising out of, the presence or condition of such pole or of any Attachments thereon; and shall 
in addition pay Licensor upon receipt of invoice a sum equal to the then value in place, as 
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determined by the Licensor, of such abandoned distribution pole or poles, or such other equitable 
sum as may be agreed upon between the parties. 

b. Nothing in paragraph 28.a shall be construed to limit, in any way, Licensor's rights 
to require Licensee to remove its Attachments as set forth in paragraph IS.c. 

29. Default of the Agreement 

If Licensee shall fail to comply with any of the provisions of this Agreement, or shall 
default in any of its obligations under this Agreement, and shall fail to cure such default or non­ 
compliance within thirty (30) days (or other such period as may be reasonably necessary in light 
of the nature of the default), after written notice from Licensor to correct such default or non­ 
compliance, Licensor may, at its option, with an additional thirty (30) days written notice, 
terminate this Agreement covering the distribution poles as' to which such default or non­ 
compliance shall have occurred and remove such Attachments of Licensee at Licensee's expense, 
and no liability therefore shall be incurred by Licensor because of such action. In the event 
Licensee-fails to meet its obligations under this Agreement, including but not limited to Licensee's 
payment, insurance, performance assurance and/or indemnification obligations, then, as an 
alternative to the foregoing, Licensor may, after the cure periods above, at its option, immediately 
terminate this Agreement without prior notice and/or forbid new attachments to any of its 
distribution poles by Licensee until such time as any failure to comply is corrected. 

30. Waiver of Terms 

Failure to enforce or insist upon compliance with any of the terms or conditions of this 
Agreement shall not constitute a waiver or relinquishment of any such terms or conditions, but the 
same shall be and remain at all times in full force and effect. No such failure or enforcement of 
any term or condition hereunder by either party shall be deemed to be a waiver unless the same is 
waived in writing by the other party. 

31. Rights of Other Parties 

Nothing herein contained shall be construed as affecting the rights or privileges previously 
conferred by Licensor, by contract 0; otherwise, to others, not parties to this Agreement, to 'use 
any distribution poles covered by this Agreement; and Licensor shall have the right to continue 
and extend such rights and privileges. The access privileges herein granted are non-exclusive and 
shall at all times be subject to such existing contracts and arrangements to the extent consistent 
with applicable law. 

32. Assignment; Leasing; Overlashing 

a. Under no circumstances shall Licensee assign or transfer the whole or any part of 
this Agreement without the prior consent in writing of Licensor. Unless Licensor gives prior 
express written consent to assignment or transfer, the original counterparty (Licensee) shall remain 
fully liable to Licensor under this Agreement. Licensee shall give prompt notice to Licensor of 
any intended assignment and with such notice shall submit substantiating documentation of such 
proposed assignment. Any assignment or transfer attempted without Licensor's prior written 
consent shall be null and void. Consent shall not be unreasonably withheld, provided that 
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Licensee's successor in interest provides adequate proof at least sixty (60) days prior to assignment 
or transfer that it can fulfill the contractual obligations under this Agreement. 

b. In the event Licensee sells or transfers any attachments subject to this Agreement, 
Licensee agrees to execute and provide to Licensor at least sixty (60) days prior to the sale, transfer, 
or assignment, Exhibit F hereto. 

c. Under no circumstances shall Licensee sub-license its rights under this Agreement, 
or sub-license its Attachments made pursuant to this Agreement. 

d. At least fifteen (15) days prior to any overlashing of Licensee's facilities, Licensee 
shall provide written notice to Licensor of its intent to overlash, by completing and submitting 
Licensor's Overlash Notification Form ("ONF"). It shall be Licensee's duty in all instances to 

-----e-n-s-u-re~th·at the overlashing, attachmg or leasing oescrioeo m the submitteo UNFaoes not overloao'----- 
the pole(s). In the event Licensee overlashes its facilities, or permits a third party to overlash its 
facilities, such overlashing shall constitute an express representation and warranty from Licensee 
that said overlashing does not overload the pole( s), is not made to a pole with a violation of the 
NESC or Licensor's Policies and Procedures, and that said overlashing does not constitute an 
immediate threat to persons or property. The parties agree that this representation and warranty is 
made merely by virtue of Licensee's overlashing or permission for third party overlashing and that 
said representation and warranty shall not be effected by Licensee's failure to complete and submit 
an ONF. Prior to overlashing or permitting overlashing on its facilities Licensee shall complete or 
have completed a pole loading analysis sufficient to allow Licensee and Licensor to determine 
whether the contemplated overlashing will or will not overload Licensor's poles, cause or create a 
violation of the NESC or Licensor's Policies or Procedures, or cause or create an immediate threat 
to persons or property. Licensee shall submit all information used in this pole loading analysis 
with its ONF. 

e. Neither Licensee nor any third party is permitted to overlash Licensee's facilities 
where such overlashing would be made on poles or attachments with violations of the NESC or 
Licensor's Policies and Procedures. Neither Licensee nor any third party is permitted to overlash 
Licensee's facilities where such overlashing creates or poses an immediate threat to persons or 
property. Any leasing or overlashing in violation of this Section 32 shall constitute a default of-the 
Agreement and shall be subject to the remedies set forth in other provisions of this Agreement. 

33. Reorganization; Buyout; Change of Name; Transfer of Assets 

a. Licensee shall give written notice to Licensor within thirty (30) days of the effective 
date of any reorganization, buyout, sale or change of name of Licensee, or the merger with any 
other telecommunications carrier or cable television system, not an affiliate to Licensee. Such 
notice shall include, at a minimum, the name of the new company, the new contact information 
required in the "Notices" section ofthis Agreement, and the effective date of such transaction. 

b. In the event Licensee sells some or all of its assets covered by this Agreement to 
another entity, Licensee shall remain liable for any and all obligations arising out of such 
Attachments until such time as the purchaser has executed a new pole license agreement with 
Licensor (unless Licensor has consented to an assignment of this Agreement) and provided to 
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Licensor the proof of insurance and performance assurance required by Sections 27 and 37 of this 
Agreement. 

34. No Ownership Rights of Licensee 

No use, however extended, of Licensor's distribution poles under this Agreement shall 
create or vest in Licensee any ownership or property rights in said distribution poles, but Licensee's 
rights shall always be and remain a mere license. Nothing herein contained shall be construed to 
compel Licensor to maintain any of said distribution poles for a period longer than demanded by 
its own service requirements. 

35. Term of the Agreement 

Tnls A:greementsl:mU-b-ecome effective upon thedatestatedabove and shafrcontirme in 
effect for an initial term of three (3) years. Upon completion of the initial term and unless earlier 
terminated as set forth herein, this Agreement shall continue in effect until terminated by either 
party, upon at least six (6) months' prior written notice to the other. 

36. Removal of Attachments upon Termination 

Upon termination by either party, Licensee shall remove all of its cables, wires, appliances, 
equipment and any other facilities from the poles, equipment, and facilities of Licensor within 
ninety (90) days of termination, unless the Parties agree to extend the time within which the 
facilities must be removed while they are in the process of negotiating a new agreement. If not so 
removed within the required time, Licensor shall have the right to remove them at the cost and 
expense of Licensee, in any manner Licensor chooses (including a "wreck out" of the system) and 
without any liability therefore. However,' if this Agreement is terminated for any reason, the 
obligations of Licensee under this Agreement shall remain in full force and effect until such time 
as Licensee's cables, wires, appliances, equipment and facilities are removed from the .poles, 
equipment, and facilities of Licensor. 

37. Licensee's Performance AssuranceRequirements 

Licensee shall furnish a surety bond ora letter of credit ("Performance Assurance"), in a 
form reasonably acceptable to Licensor, to guarantee the payment of any sums which may become 
due to Licensor under any of the provisions of this Agreement including without limitation annual 
attachment fees; costs of transfers, inspections, maps, work order 
preparation/engineering/revision, curing non-compliance with Codes and Laws and Licensor's 
Specifications, removal of Attachments upon termination ofthis Agreement, periodic field counts, 
and other reimbursable costs incurred by Licensor. The list of items in the preceding sentence is 
not intended to be an exclusive list of the sums to be guaranteed by the Performance Assurance. 
The Performance Assurance shall be in the amount as specified in Exhibit D and shall remain in 
effect throughout the term of this Agreement and thereafter as long as Licensee has Attachments 
on Licensor's distribution poles or until such time as all outstanding obligations of Licensee under 
this Agreement are satisfied. 
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38. Entire Agreement 

This Agreement supersedes all previous agreements, representations, and understandings 
between Licensor and Licensee for placement and maintenance of Attachments of Licensee on 
distribution poles of Licensor, and may not be modified except in writing upon the mutual 
agreement of both parties hereto, evidenced by the signature of an authorized representative of 
each party hereto. All Pre-existing Attachments shall be subject to the terms and conditions of this 
Agreement. 

39. Unenforceable Provisions 

Should any provision of this Agreement be held unenforceable or invalid by any court or 
agency of competent jurisdiction, Licensor and Licensee shall negotiate in good faith for 

-----r-e-.placement language, so ong aSllie unenforcea6ility of sucn provisionIS noC15eing appealea 15=y----­ 
either party. 

40. Cumulative Remedies 

The remedies reserved to Licensor and Licensee in this Agreement are cumulative and shall 
be in addition to any other further remedies provided at law. 

41. Limitation of Liability; Warranty Exclusion 

a. Licensor shall not be liable for indirect, incidental, special, consequential or 
punitive damages of any kind, including without limitation lost profits, savings or revenues, and 
claims of customers. Licensee agrees that any claim brought against Licensee shall be subject to 
and covered by the insurance policy or policies Licensee acquires pursuant to its obligations to do 
so under this Agreement. 

b. LICENSOR MAKES NO WARRANTIES, EXPRESS OR IMPLIED, AND 
SPECIFICALLY DISCLAIMS ANY WARRANTIES OF MERCHANTABILITY AND 
FITNESS FOR A PARTICULAR PURPOSE REGARDING THE CONDITION, SAFETY, OR 
ANY OTHER ASPECT OF ANY POLE OR ANY SERVICE MADE AVAILABLE TO 
LICENSEE UNDER THIS AGREEMENT. 

42. No Publicity 

Neither party shall publish or use any advertising, sales promotions, or other publicity 
materials that use the other party's logo, trademarks or service marks without the prior written 
approval of the other party. Nothing in this Agreement establishes a license for either party to use 
any of the other party's brands, marks or logos without the prior written approval of the other 
party. 

43. Survival of Terms 

The provisions, including (but without limitation) the indemnification, Performance 
Assurance and other security and insurance provisions, that by their sense and context are intended 
to survive the completion of performance by either or both parties shall so survive such completion 
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of performance. At a minimum, all such provisions of the Agreement will remain in effect so long 
as Attachments remain on Licensor's poles. 

44. Governing Law and Venue 

The execution, interpretation, construction, performance and enforcement of this 
Agreement and the rights and obligations of the parties shall be governed by Alabama law to the 
extent not superseded by federal law. Any disputes arising out of this Agreement shall be resolved 
in the state and federal courts of Alabama, the Alabama Public Service Commission or the Federal 
Communications Commission consistent with applicable law. Nothing in this paragraph, or any 
other part of the Agreement, shall be construed to vest jurisdiction or venue in the Federal 
Communications Commission where it otherwise does not exist. 

~5. -Notices 

a. All notices associated with the administration of the Agreement (including but not 
limited to insurance certificates, Performance Assurance and other financial security, requests to 
assign, notices of reorganization and abandonment) shall be in writing and shall be delivered in 
person or shall be sent by certified mail or Express Mail service, postage prepaid and return receipt 
requested, or by nationally utilized overnight delivery service, addressed to the parties as follows: 

If to Licensor: 

Alabama Power Company 
600 N. 18th Street 
P.O. Box 2641 
Birmingham, Alabama 35291-0757 
Attn: Manager-Power Delivery Business Processes 

If to Licensee: 

Redacted 
With copy to: 

Redacted 
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Invoices to Licensee shall be sent to the following address: 

Redacted 
b. All notices associated with Operational, Engineering, or Construction matters, 

Electronic Notices, Applications to Attach and other notices in accordance with this Agreement 
and the Policies and Procedures shall be sent to each party's local offices or other designated 
locations. Any notice shall be deemed received when delivery is made to the above address or to 
any other address designated in writing anq delivered to the other party in accordance with this 

------------------- provisron. 

46. No Third-Party Beneficiaries 

This Agreement is for the benefit of the parties hereto, and not for the benefit of any third 
party. No provision of this Agreement should be construed to inure to the benefit of any third 
party, unless expressly stated herein. 

47. Confidentiality 

Licensee and Licensor agree to keep in strict confidence and prevent disclosure to others 
any Confidential Information without prior written consent of the other. "Confidential 
Information" is information furnished by one of the parties to, or developed under, this Agreement 
that is not generally known to the public. Such information is proprietary to and may take the form 
of documentation, drawings, specifications, technical or engineering data, business information, 
facilities location maps, and other forms, and may be communicated orally, in writing, by 
electronic or magnetic media, by visual observation, and by other means. Any question as to the 
confidential nature of information transferred from one party to the other shall be addressed to an 
authorized representative of the other party for clarification. Licensee and Licensor agree to limit 
the disclosure of Confidential Information only to their employees who have a need to know in 
order to perform their jobs, and to advise those employees of their obligation with respect to the 
Confidential Information and to accounting and legal advisors and contractors performing work 
for Licensee. Licensee and Licensor agree to ensure that any contractors used by the Licensee or 
Licensor will comply with this provision. Failure of any third party to comply with the 
confidentiality provision shall not negate the obligations hereunder with respect to any and all 
Confidential Information to which Licensee or Licensor has access. Nothing in this provision shall 
be interpreted to interfere or impede, in any way, with Licensor's reasonable and necessary 
communication with other attachers for the purposes of transferring attachments, correcting safety 
violations, performing make-ready work, or conducting routine or special maintenance. 

48. Exhibit B 

Except for the initial term of this Agreement, Licensor may revise Exhibit B from time to 
time, without the necessity of a formal amendment to the Contract, to reflect additions to, deletions 
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from and other changes in Licensor's reimbursable activities and costs. Such revision shall 
become effective on the date it is submitted to Licensee's address designated in the "Notices" 
provision. The substitute Exhibit B shall, on its effective date automatically supersede all previous 
Exhibits B and shall become a part of this Agreement by reference. 

49. Good Faith Negotiation 

The parties acknowledge that the rates, terms and conditions set forth in this Agreement 
were agreed to voluntarily after good faith negotiations at arm's length and contain concessions, 
valuable consideration, benefits and burdens for and from both parties. 

50. Representations and Warranties of Licensee 

a. Licensee is duly organized and validly existing in good standing under the laws of 
the state of its formation and is qualified to do business in the state of Alabama. Licensee has the 
requisite power and authority to enter into this Agreement, to perform its obligations hereunder, 
and to conduct its business as now being conducted. 

b. The execution, delivery, and performance of this Agreement by Licensee and all 
other agreements referenced herein or ancillary hereto which Licensee is a party, and the 
consummation of the transactions contemplated hereby, (i) are within its corporate powers, are not 
in contravention of law or of the terms of its organizational documents, and have been duly 
authorized by all appropriate corporation action(s); (ii) will not violate any statute, law, rule or 
regulation of any governmental entity to which it or its assets may be subject; and (iii) will not 
violate any judgment, decree, writ or injunction of any court or governmental entity to which it or 
its assets may be subject. 

- 

Redacted Redacted 
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Witness: 

c 
ALABAMA POWER COMPANY 
Licensor 

Title: ~JO_hnf---=U;..;.=..S_;_t-__;.H_f£t_t'1l_1 ..=;_!AA~v kr.=..__ 
:3 - '7 ~ ,g Date: --------------------- 
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EXHIBIT A 

ANNUAL ATTACHMENT FEES 

Redacted 
The Annual Attachment Fee under the Pole License Agreement between Licensee, Ittmtfii1tml 

,and Licensor, Alabama Power Company, shall be computed 
as follows: 

1. For cable television attachments (which are not used to provide telecommunications 
services), the fee shall be computed using the FCC's Cable Formula, with the following 
clarifications and modifications: 

a. accumulated depreciation for Accounts 364, 365, and 369 to 
-using Ltcensor's gross to net-ratio-[ortotal-e-I-e-ctric plant. 

be calculated 

b. one-half of Licensor's investment in overhead grounds (booked in FERC Account 
3p5) to be included in the per pole investment calculation; and 

c. Accumulated Deferred Income Taxes to be treated as zero cost item in the cost of 
capital. 

By way of example, the rate for cable television attachments (which are not used to provide 
telecommunications services) as calculated under this Exhibit A formula for the July 1, 
2017 through June 30, 2018 billing period (based on year end 2016 data) was IiIII 

2. For attachments by telecommunications carriers, or otherwise used to provide 
telecommunications services, the fee shall be computed using the FCC's Telecom Formula, 
with the following clarifications and modifications: 

a. accumulated depreciation for Accounts 364, 365, and 369 to 
using Licensor's gross to net ratio for total electric plant. 

be calculated 

b. one-half of Licensor's investment in overhead grounds (booked in FERC Account 
365) to be included in the per pole investment calculation; and 

c. Accumulated Deferred Income Taxes to be treated as zero cost item in the cost of 
capital. 

By way of example, the rate for telecommunications attachments as calculated under this 
Exhibit A formula for the July 1, 2017 through June 30, 2018 billing period (based on year 
end 2016 data) wasliill. 
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EXHIBIT A-I 

MODIFIED / CLARIFIED CABLE RATE FORMULA 

Total Number of Poles x 
Carrying 
Charge 
Rate 

Annual Rate 
per Pole = Space Occupied 

Usable Space 
Net Pole Investment 

x 

Where: 

Space Occupied = I foot 
Usable Space = 13.5 feet ------------------ 

And: 

Net Pole Inv. = «Gross Pole Inv. (Account 364) x .S5) + Half Grounds in Acct. 365) x (Net Elec. Inv. / Gross EI~c. Inv. (Acct. 101» 

Where: Net Electric Investment = Gross Electric Inv. (Account 101) - Accumulated Elec. Plant Depreciation (Account lOS) 

Carrying Charge Rate Administrative + Maintenance + Depreciation + Taxes + Return 

Administrative Element Total General and Administrative (Accts. 920-931, 935) 
Gross Electric Plant Investment (Account 101) - Accumulated Electric Plant Depreciation (Account lOS) 

Maintenance Element Account 593 
Gross Inv. in Accts 364, 365, and 369 x (Net Elec. Inv. / Gross Elec. Inv. (Acct. 101» 

Where: Net Electric Investment Gross Electric Inv. (Account 10 I) - Accumulated Elec. Plant Depreciation (Account lOS) 

Depreciation Element = Dep. Rate for 364 x (Gross Elec. Investment / Net Elec. Investment) 

Where: Net Electric Investment = Gross Elec. Inv. (Account 101),- Accumulated Elec. Plant Depreciation (Account lOS) 

Taxes Element Acct. 408.1 + Acct. 409.1 + Acct. 410.1 + Acct. 411.4 - Acct. 411.1 
Gross Total Plant Investment - Accumulated Total Plant Depreciation 

Return Element Applicable Rate of Return that encompasses the weighted return on equity component, as set by the Alabama PSC 
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EXHIBIT A-2 

TELECOM RATE FORMULA 

Annual Rate 
per Pole 

SO' d + a x Unusable Space 
pace ccuple (3 No. of Attaching Entities) x Net Pole Inv. x 

Pole Height Total Poles 

Carrying 
Charge 
Rate 

Where: 

Space Occupied = 1 foot 
Unusable Space = 24 feet 
Number of Attaching Entities = 2, 3 4, or 5 
Pole Height = 37.5 feet ---- 

And: 

Net Pole Investment and Carrying Charge Rate are calculated as specified on Exhibit A-I of this 
Agreement in the Modified / Clarified Cable Rate Formula. 

For purposes of the Telecom Rate Formula only, Net Per Pole Investment shall be multiplied by 
0.66 , 0.56, 0.44, or 0.31 depending on the average number of attaching entities in the service area 
(5 = 0.66 multiplier, 4 = 0.56 multiplier, 3 = 0.44 multiplier, 2 = 0.31 multiplier) * . 

* This rate formula was adopted by applying the rate formula enumerated in the FCC's 2016 Order 
on Reconsideration. Licensor reserves the right to adjust the aforementioned formula in the event 
there is any subsequent change in the applicable law or regulations. 
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EXHIBITB 

COST SCHEDULE 

During the process of applying for pole attachment authorization, and during the term of this 
Agreement, Licensee is required to reimburse Licensor's costs incurred in connection with 
Licensee's request to attach. These activities, and the amount of costs to be reimbursed, are shown 
below. These items and amounts are subject to change as provided in the Agreement. 

Facilities Location Maps $25.00 for first sheet, 
$5.00 for each copy of the 
first sheet 

Pre-attachment inspection Total APC Cost 

• Work order preparation/engineering for modifications of 
existing poles (including rearrangement of existing 
attachments) or new construction Total APC Cost 

Revised work order, if in excess of original Total APC Cost (less 
amount previously paid) 

Post-attachment inspection Total APC Cost 

Transfers of Attachments $50.00 

Curing Attachments' noncompliance with Codes and Laws Total APC Cost 

Special' inspections : Total APC Cost 

Periodic Field Counts Total APC Cost 
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EXHIBITC 

INSURANCE SCHEDULE 

Commercial general liability insurance on an Occurrence basis, the amounts of $5,000,000 per 
Occurrence, and $5,000,000 general aggregate including products-completed operations, except 
where Licensee has 1,500 or fewer Attachments on Licensee's poles, in which case Licensee shall 
carry at least $1,000,000. 

Commercial Automobile Liability insurance covering all owned, non-owned and hired autos of 
Licensee, with a combined single limit of $5,000,000 each accident for bodily injury and property 
damage for any year in which Licensee has more than 7,500 attachments. for any year in which 
Licensee has 7,500 or fewer attachments, Licensee shall carry at least the amount of Business 

----- AutomoblleLrabttity insurance requtredbytaw. 

Excess Liability Insurance in Umbrella, follow form coverage with a limit of at least $8,000,000 
per Occurrence for any year in which Licensee has more than 7,500 Attachments on Licensor's • 
poles under this Agreement, or 

Excess Liability Insurance in Umbrella, follow form coverage with a limit of at least $3,000,000 
each Occurrence for any year in which Licensee has 1,501-7,500 Attachments on Licensor's poles 
under this Agreement, or 

Excess Liability Insurance in Umbrella, follow form coverage with per Occurrence limits such that 
the aggregate amounts of insurance (primary + excess) equals not less than $5,000,000 for any 
year in which Licensee has 1500 Attachments or less on Licensor's poles under this agreement 

Workmen's Compensation Laws in statutory amounts, and Employers Liability coverage in an 
amount of at least one million dollars ($1,000,000) each accident/disease/policy limit. 
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EXHIBITD 

PERFORMANCE ASSURANCE SCHEDULE 

Number of Attachments Rate Cumulative Coverage Amount 

From To Dpto 

1 3,000 $1001 Attachment $300,000 

3,001 6,000 $751 Attachment $525,000 

6,001 25,000 $501 Attachment $1,475,000 

More than 25,000 $251 Attachment 
----- 

The minimum amount of coverage is $50,000. 

For the purpose of determining the amount of coverage required, the number of Attachments shall 
be the total number for which annual attachment fees were billed at the beginning of the current 
Contract Year. Maximum coverage is $2,500,000. 
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EXHIBITE 

SPECIAL INSPECTIONS 

If during the course of performing periodic inspections, or through any other means, Licensor finds 
a pattern of recurring violations (at least ten violations of Licensee's Attachments for every 100 
Licensee Attachments inspected), Licensor shall have the right, but not the obligation, to perform 
a special inspection at the Licensee's expense. Licensor shall notify Licensee at least thirty (30) 
days in advance of performing the special inspection of the location, nature and number of 
violations. Licensee shall participate in the special inspection. The special inspection will be 
limited to the substation on which the violations are found and to no more than approximately 20% 
of the Licensee's system in a calendar year, provided Licensee's system exceeds 1,000 
attachments, unless agreed upon otherwise. Special inspections will be performed by Licensor 

----- personnel or.Tf contracte to a third party, wilroe competitivelYDia every thifd year. Licensor 
shall provide Licensee written notice at least 30 days in advance of issuing requests for information 
in order that Licensee may provide suggestions for contractors to be included on bid lists for special 
inspection contracts. However, all contractors must meet Licensor's bidder qualification 
requirements to be included on the bid list To be considered for an award of a contract, a bidder 
must be a responsible bidder and must submit a responsive bid. Nothing in this Exhibit or Section 
11 shall require Licensor to deviate from its normal bid procedures, nor shall anything in this 
Exhibit or Section 11 prohibit Licensor from conducting any special inspections at its own 
expense. 
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EXHIBITF 

AGREEMENT TO ASSUME 
RIGHTS AND OBLIGATIONS OF POLE LICENSE AGREEMENT 

(1 OF 2) 

[NEW ENTITY] and [LICENSEE], Licensee to Pole License Agreement No. 
_______ , have entered into an agreement whereby [NEW ENTITY] will assume 
ownership of the following pole attachments attached to Licensor's poles: 

[IDENTIFY ATTACHMENTS AT ISSUE BY NUMBER AND LOCATION] 

The above-identified attachments are currently governed by Pole License Agreement No. 
---- ----~~----- _______ . [NEW ENTITY] is not currently a party to a pole license agreement with 

Alabama Power Company ("Licensor"). Licensee and [NEW ENTITY] recognize that Licensor 
has not consented to the assignment of Pole License Agreement No. _ 

In recognition of the above, [NEW ENTITY] agrees to be bound by all the terms of Pole License 
Agreement No. , as though it is an original counterparty to same, until such 
time as [NEW ENTITY] enters a new and independent Pole License Agreement with Licensor for 
the above-identified attachments. [NEW ENTITY] and Licensee expressly recognize and agree 
that should [NEW ENTITY] at any time fail to comply with the terms of Pole License Agreement 
No. prior to entering into a new and independent Pole License Agreement 
with Licensor, Licensee shall remain fully liable under the terms of Pole License Agreement No. 
________ with respect to the above-identified attachments. 

[NEW ENTITY] agrees to provide a written copy of this Exhibit F, executed by representatives 
from both [NEW ENTITY] and [LICENSEE], to Licensor no less than sixty (60) days prior to 
assumption of ownership of the above-identified attachments. [NEW ENTITY] expressly agrees 
to provide all necessary contact information and documentation (including proof of insurance and 
performance bond) required by Pole License Agreement No. to Licensor no less 
than fifteen (15) business days prior to assumption of ownership of the above-identified 
attachments. [NEW ENTITY] and Licensee recognize, understand and agree that [NEW 
ENTITY]' s failure to provide all necessary contact information and documentation to Licensor's 
satisfaction shall void this Exhibit F and render Licensee responsible for all obligations of Pole 
License Agreement No. with respect to the above-identified attachments. 
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EXHIBITF 

AGREEMENT TO ASSUME 
RIGHTS AND OBLIGATIONS OF POLE LICENSE AGREEMENT 

(2 OF 2) 

[NEW ENTITY] 

Name 

Title 

Signature 

Date 

Mailing Address and Phone Number 

[LICENSEE] 

Name 

Title 

Signature 

Date 
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ALABAMA POWER COMPANY 

OVERLASH NOTIFICATION FORM 

This Overlash Notification Form ("ONF") is to be used in the special circumstance where 
__________ ("Licensee") intends to modify an existing attachment(s) (or a third­ 
party intends to modify Licensee's existing attachment(s)) on Alabama Power Company's 
("Licensor") distribution pole by overlashing. Licensee agrees that the overlashing identified and 
described in this ONF is and shall be governed by the terms of Pole License Agreement No. 
_________ to which Licensor and Licensee are parties: This ONF shall be submitted 
at least fifteen (15) days prior to any overlashing on Licensor's poles in accordance with the terms 
of the Pole License Agreement. 

By submitting this ONF, Licensee warrants and represents that the overlashing identified 
and described in this ONF wiT not e made to any -Licensor po e wifh either (1) an existi'-n-g----­ 
National Electric Safety Code ("NESC") violation or (2) an existing violation of Licensor's 
Policies and Procedures until such violation(s) is corrected. Licensee understands that all work 
performed by Licensor or its contractors in association with this ONF will be at L'icensee's 
expense. Licensee further warrants and represents that the overlashing identified and described in 
this ONF, and the additional weight and/or load to be added to the poles upon which said 
overlashing will be made, poses no immediate threat to person or property. In the event Licensee 
(or the third-party overlashing Licensee's attachment) learns or determines that the overlashing 
identified or described in this ONF creates or contributes to an immediate threat to person or 
property, Licensee agrees to refrain from overlashing until the immediate threat can be removed 
or, in the event overlashing has already been completed, to immediately remove the overlashing 
and immediately notify Licensor. 

Licensee further warrants and represents that it (or the third-party overlashing Licensee's 
attachment) has performed a sufficient pole loading analysis concerning the pole(s) and 
attachment(s) identified and described in this ONF. All information Licensee (or the third-party 
overlashing Licensee's attachment) used in the performance of its pole loading analysis is included 
with this ONF. Licensee acknowledges that the purpose of Licensee providing this pole loading 
analysis information is to allow Licensor to validate Licensee's pole loading analysis and 
determine whether the poles and attachments at issue may accommodate the overlashing identified 
and described in this ONF without creating (1) a violation of the NESC; (2) a violation of 
Licensor's Policies and Procedures; or (3) an immediate threat to persons or property. In the event 
Licensor determines, via the information provided herein or otherwise, that the overlashing 
identified and described in this ONF creates (1) a violation of the NESC; (2) a violation of 
Licensor's Policies and Procedures; or (3) an immediate threat to persons or property, Licensor 
shall have the right, in its sole discretion, to either immediately remove the overlashing at 
Licensee's expense, or require Licensee to remove the overlashing within thirty (30) days' notice 
and until such time as the violation or immediate threat is cured. 

1548721 I 
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Licensee: ----------------------------------------------------------------- 
Pole License Agreement No.: _ 

Licensee Contact Address: 

Overlashing Start Date: _ 

Type of Service Provided by Overlash: _ 

Poles to be Overlashed are free of NESC and Licensor Policies and Procedures violations: 
YIN -------- 

Overlash will not cause immediate threat to persons or property: YIN _ 

The attached Exhibit A to this ONF contains a list of all poles and locations to be overlashed 
and simultaneously identifies all poles (if any) with NESC violations, Licensor Policies and 
Procedures violations, and/or poles upon which the overlashing will cause immediate threat 
to persons or property. Licensee agrees to refrain from overlashing those poles with 
violations or which pose an immediate threat to persons or property. 

The attached Exhibit B to this ONF contains all information used by Licensee (or the third­ 
party overlashing Licensee's attachments) in the performance of a pole loading analysis for 
the poles upon which the overlashing will be made. 
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INVOICE 

 

ALABAMA POWER COMPANY 

BIRMINGHAM, ALABAMA 

 
 
 
BELLSOUTH TELECOMMUNICATIONS, INC.   DATE    NOVEMBER 13, 2018  
 
d/b/a AT&T ALABAMA      ORDER NO.  172-7955A   
 
845 N. 35TH ST., FLOOR 2                                               
 
MILWAUKEE, WI 53208    
 
ATTN: MR. PAUL SCHMIDTKE   
 
 

 

 
 
We charge your account for POLE ATTACHMENT RENTAL AS FOLLOWS: 
 
 
JOINT USE POLE RENTAL DUE FOR 2018 

 
 APCO POLES:  630,143    @         
 
 BST POLES:  179,021    @         
        ------------------- 
 
  NET RENTAL DUE TO APCO    

 

 

 

 

Please send payment by overnight mail to Alabama Power Company, Attention: Eddie Odom, Credit 

and Collections 17N-0043, 600 North 18th Street, Birmingham, Alabama 35203.   

 

Payment is due on January 1, 2019, and will become past due on April 16, 2019.  Interest will begin 

to accrue on January 1, 2019, and shall be applied to any amounts not paid on or before January 15, 

2019.  This amount is subject to adjustment as provided for under the Joint Use Agreement, as 

amended, between Alabama Power Company and BellSouth Telecommunications, Inc. 

 

Note:  This invoice is based on projected pole ownership data and estimated rental rates.  The above 

rental amount will be “ACTUALIZED” in the future to account for actual cost experience and actual 

pole ownership based on field counts. 

 

 
 
 
 

Alabama Power Company Federal Tax ID No. 63-0004250 
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Attachments: Model CLEC Agreement.docx

From: Morgan, Sherri T. <STMorgan@southernco.com>  
Sent: Friday, June 15, 2018 3:46 PM 
To: HITCHCOCK, KYLE F <kh1392@att.com> 
Cc: Campbell, Russ (Balch) <rcampbell@balch.com>; Estes, Allen (Balch) <aestes@balch.com>; Robin Bromberg 
<robin@langleybromberg.com> 
Subject: Joint Use Agreement between Alabama Power Company and AT&T 
 

June 15, 2018 

Via Electronic Mail 
Mr. Kyle Hitchcock 
Associate Director, National Joint Utility Team 
AT&T Technology Operations, National C&E 
W63N548 Hanover Ave. 
Cedarburg, WI 53012 
 
RE:     Joint Use Agreement between Alabama Power Company and AT&T 
 
Dear Mr. Hitchcock, 
 
We appreciate you taking the time to visit with us on June 1. Coincidentally, our meeting took place on
the 40th anniversary of the 1978 Joint Use Agreement between Alabama Power and AT&T (the “JUA”). 
Today, the JUA governs attachments to more than three-quarters of a million poles across the state of
Alabama. Until this meeting, Alabama Power has viewed its relationship with AT&T to be a long-term, 
positive partnership for both parties.  
 
Alabama Power agreed to the June 1 meeting following AT&T’s March 16, 2018, request to drastically
lower the current rental rates mutually agreed to in our long-standing JUA. AT&T indicated that it based
its demand on the FCC’s 2011 Order, along with the FCC Market Dispute Resolution Division’s 2017
Interim Order in the Verizon vs. Dominion matter.  Although agreeable to a meet and confer, I noted
our disagreement with AT&T’s interpretation of the foregoing precedent and suggested that AT&T come
to the June 1 meeting prepared to discuss the JUA’s multiple financial and operational provisions – not 
just the parity adjustment.  
 
Unfortunately, the June 1 meeting did not unfold as we had hoped or requested.  First, AT&T seeks 
reduction to a parity adjustment of “about $4.80 per pole,” which amounts to a  reduction in the
current rate structure (which has been in place nearly twenty-five years following the 1994
implementation of Appendix B to the JUA).  At the meeting, AT&T did not seem open to further
discussions on this rate.  AT&T also sought space allocation not in line with its request.  

 
Second, even though AT&T seeks a rate reduction and unrealistic space allocation changes, AT&T
wants to maintain the other operational components of the JUA while simultaneously claiming that 
AT&T does not enjoy “any benefits” in its joint use relationship beyond those afforded CLEC
attachers.  That is simply not the case.  A comparison of the JUA to our template CLEC Pole License
Agreement (a copy of which is attached for your review) belies your assertion. 
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Finally, AT&T stated that it would request “full relief, including refunds for . . . millions” and
insisted on a full response within two weeks.  And, this request comes as AT&T has inexplicably refused
to provide to Alabama Power its 2017 pole cost data to finalize 2017 rentals and while AT&T owes
almost $500,000 for pole modifications.  Of course, Alabama Power cannot issue an invoice without
the contractually required pole cost data.   
 
Alabama Power is certainly willing to continue discussions and to open negotiations concerning
fundamental changes in our historic relationship.  Importantly, the Company will not focus myopically
on one aspect of our joint pole ownership relationship – the parity adjustment rate – without considering 
the impact on the other significant operational and financial elements.  AT&T seeks to be treated like a
CLEC for rate purposes only, but to ignore the historical benefits AT&T has gained over its competitors
through the joint use agreement and retain such benefits going forward.  Please understand that
Alabama Power cannot evaluate your request to be treated as an FCC-regulated entity for rate
purposes without evaluating an entirely different operating relationship – an evaluation that will take us 
(and should take AT&T) longer than two weeks to develop.  

 
Alabama Power is in the midst of evaluating AT&T’s requests. The Company has engaged many
necessary decision-makers. We will continue to analyze the best course of action for both Alabama
Power and AT&T and respond promptly. In the interest of moving the ball forward, please let us know
your availability for a follow-up meeting in early/mid-July. We would very much like the opportunity to
discuss our partnership further after we have had adequate time to evaluate all aspects of AT&T’s
requests. 

 
If you have any other thoughts or questions in the short term, do not hesitate to contact me. 
 

Very truly yours, 
 

Sherri Morgan 
Joint Use Team Leader 
Alabama Power 
600 North 18th Street / 10N-0757 
Post Office Box 2641 
Birmingham, Alabama 35291 
Tel 205.257.4220 
stmorgan@southernco.com 
 

 
 

 
cc:       Russ Campbell, Allen Estes, Balch & Bingham LLP (via electronic mail) 
            Robin Bromberg, Langley & Bromberg LLC (via electronic mail) 
            Mr. Wayne Hutchens – President, AT&T Alabama 
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Agreement No.   
Effective Date:   

Pole License Agreement 

by and between 

_______________________________ 

and 

ALABAMA POWER COMPANY 
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POLE LICENSE AGREEMENT 

THIS AGREEMENT, effective as of this ____ day of _________, 2017, is made by and 
between Alabama Power Company, (“Licensor”), and _________________________ 
(“Licensee”). 

WHEREAS, Licensee proposes to provide telecommunications, cable television, 
information service and/or other communication services (“Services”) in the State of Alabama, 
and desires to attach and maintain cables, wires and associated equipment owned by Licensee for 
provision of such Services on Licensor’s poles in accordance with the “Act” (as defined below); 
and 

WHEREAS, Licensor is required by the Act, under certain circumstances, to provide 
mandatory access to its distribution poles to telecommunications carriers and cable television 
systems; and, 

WHEREAS, to fulfill its obligations under the Act, Licensor will allow the installation of 
Licensee’s Attachments (as defined below) on its distribution poles subject to the terms and 
conditions set forth herein. 

NOW THEREFORE, in consideration of the mutual covenants, terms and conditions 
herein contained, the parties hereto agree as follows: 

1. Definitions 

i. The term “Act” means the Pole Attachment Act, 47 U.S.C. §224, as amended by 
Section 703 of the Telecommunications Act of 1996, and any future amendments 
thereto. 

ii. The term “Affiliate” means an entity that owns, is owned by, or is under common 
ownership with Licensor or Licensee. 

iii. The term “Attachment” means overhead cables, wires, and associated equipment 
or facilities of Licensee that are attached to distribution poles of Licensor in 
accordance with the terms and conditions of this Agreement.  The term 
“Attachment” does not include, among other things, any wireless antenna and 
associated equipment, video surveillance equipment, or camera. 

iv. The term “Codes and Laws” refers collectively to all applicable terms and 
provisions of the current revision of the National Electrical Safety Code, any 
successor codes, and all applicable statutes, regulations, ordinances, rules or orders 
issued by any authority having jurisdiction over Licensor’s distribution poles and 
attachments thereto, including without limitation rules and regulations promulgated 
by the Occupational Safety and Health Administration. 

v. The term “Communications Space” means the space on Licensor’s poles above 
minimum ground clearance and below the Communication Worker’s Safety Zone 
(as defined by the NESC) within which Licensee may place its Attachments. 
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vi. The term “Contract Year” means each twelve-month period between July 1 and 
June 30 that this Agreement is in effect after the first Contract Year.  The first 
Contract Year shall run from the effective date of the Agreement to the following 
June 30. 

vii. The term “Drop Pole” means a pole used to support Licensor’s service drop 
conductors. 

viii. The term “Indemnified Parties” refers to Licensor, its present and future affiliates, 
and its representatives, agents, officers and employees of each of them.  For 
purposes of this Agreement, the term shall also include any contractor, electric 
utility or other entity authorized by Licensor to perform work on its poles on its 
behalf. 

ix. The term “Licensee” refers to the entity that has been granted access to Licensor’s 
poles under the terms of this Agreement. 

x. The term “Licensee Entities” refers to Licensee, its parent, Affiliates, contractors 
and subcontractors, and the representatives, agents, officers and employees of each 
of them. 

xi. The term “Licensor” refers to Alabama Power Company. 

xii. The term “NESC” refers to the current revision of the National Electrical Safety 
Code. 

xiii. The term “Policies and Procedures” shall refer to Licensor’s policies and 
procedures described in Section 13. 

xiv. The term “Pre-existing Attachment” refers to Attachments currently owned by 
Licensee that were installed on Licensor’s poles by Licensee or any other entity 
prior to the execution of this Agreement. 

xv. The term “Post-attachment Inspection” refers to an inspection by Licensor of 
Licensee’s installation of new Attachments, or modification of Attachments, that 
have otherwise been approved by Licensor in accordance with this Agreement. 

xvi. The term “Service Drop” refers to the overhead conductors between the Licensee’s 
existing Attachment and the building or structure being served by Licensee. 

xvii. The term “Specifications” refers to the specifications for Attachments provided to 
Licensee by Licensor. 

2. Authorized Attachments 

a. Licensor hereby grants to Licensee access rights to make Attachments to certain of 
Licensor’s distribution poles in accordance with the terms and conditions hereof and applicable 
law.  Licensee shall provide written notification to Licensor within 30 days after the initial offering 
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of telecommunications services over any of its Attachments, whether directly or through an 
affiliate or through a third-party overlasher or lessee. 

b. Attachment to Licensor’s distribution poles may be made in accordance with the 
provisions of Sections 3 through 7 below.  Under no circumstances is Licensee authorized to attach 
aerial conduit to Licensor’s distribution poles.  Licensee is expressly prohibited from placing any 
Attachment above the Communications Space and from placing any Attachment on transmission 
poles and facilities of Licensor.  For purposes of this Agreement, a transmission pole is one on 
which an electric power line having voltage of 40kV or higher is attached, including all poles used 
as guy stub poles for 40kV or higher lines.  If the electric line is less than 40kV, it is a distribution 
line. 

c. All Attachments made by Licensee shall be made and maintained at Licensee’s sole 
expense. 

d. Licensee acknowledges that the requirements of this Agreement (other than the 
requirement of requesting to attach), including but not limited to the requirement that all 
Attachments comply with Codes and Laws and Specifications, shall govern Pre-existing 
Attachments.  Pre-existing Attachments shall be maintained in accordance with the above 
requirements and specifications that were in effect at the time when the Attachment was made 
consistent with NESC 013.B. 

e. Service Drops shall be installed in accordance with all Codes and Laws and 
Specifications. 

3. Attachment Authorization Procedure 

a. Licensee shall make application to Licensor before making or allowing to be made 
any Attachment or modifications to an Attachment, except in the case of routine maintenance or 
Service Drops as provided for in subsection (b).  Under no circumstances shall Licensee attach 
any facilities to a distribution pole of Licensor unless Licensee has first:  (i) contacted Licensor to 
obtain a copy of the Policies and Procedures; (ii) submitted an application and a service area map 
(see Section 6 below) to Licensor that adequately identifies the location of each specific pole to 
which Licensee intends to attach; (iii) submitted payment of applicable costs including applicable 
modification costs; and (iv) received authorization to attach from Licensor.  Attachments not made 
in accordance with this Section 3 shall be unauthorized attachments. 

b. Service Drops may be attached to service or Drop Poles without prior notification 
so long as all provision of the Codes and Laws and Specifications are met.  All Service Drops 
attached to service or Drop Poles for which application is not made shall be accumulated by area 
and submitted monthly with location address to the same Licensor engineering office to which 
applications for that area are submitted.  Licensee shall also submit an application for all such 
Service Drops along with the itemized listing of Service Drop Attachments. 

c. After Licensee has provided the information required in a.(ii) above, Licensor shall 
make a field inspection of each distribution pole to which Licensee proposes to make its 
Attachments and shall determine whether modifications of any of Licensor’s distribution poles 
(including without limitation rearrangements of facilities on existing poles) are required to 
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accommodate the proposed Attachments of Licensee in compliance with Codes and Laws and 
Specifications and the other requirements contained in this Agreement.  Licensor reserves its 
statutory right under the Act to deny, on a non-discriminatory basis, any Attachment to its 
distribution poles to the extent allowed by 47 U.S.C. § 224(f)(2) and any applicable law.  Any 
denial shall be in writing, stating the reasons for the denial and setting forth a process of appeal.  
Licensee reserves its statutory right to contest any denial of access pursuant to 47 U.S.C. § 224 
and any applicable law. 

d. Within sixty (60) days (unless agreed to otherwise by both parties) after Licensee 
has provided written notice of attachment or completion of modification, Licensor may perform a 
Post-attachment Inspection at Licensee’s expense.  Licensor’s election to inspect Attachments is 
not, and shall not be construed as, the assumption or undertaking of any duty, responsibility or 
liability on Licensor’s part with respect to Licensee or its facilities that is not expressly set forth in 
this Agreement. 

4. Attaching – Modifications Not Required 

Following the pre-attachment inspection, Licensor will notify Licensee of the distribution 
pole lines to which Licensee’s Attachments may be made without modifications.  Upon payment 
of all costs identified in the Policies and Procedures, Licensor will notify Licensee that it may 
proceed with attaching its facilities to such distribution poles.  Licensee shall be responsible for 
making its own Attachments and for performing its own guying and marking for its Attachments 
to Licensor’s distribution poles.  Licensee shall install its own anchors and its own guys; Licensee 
is strictly prohibited from using Licensor’s anchors. 

5. Attaching - Modifications Required 

In cases where Licensee desires to make Attachments on any distribution poles in a pole 
line of Licensor which Licensor has determined require reasonable modifications to support 
Licensee’s proposed Attachments, Licensor shall notify Licensee of the need for, the nature of, 
and the cost of such modifications necessary to support the proposed Attachments, as described in 
Licensor’s Policies and Procedures.  If the modifications require expanding the capacity of one or 
more distribution poles, Licensor will also notify Licensee whether Licensor agrees, in its sole 
discretion, to make the requested modification.  Nothing in this Agreement shall in any way be 
construed as a waiver of Licensor’s rights under 47 U.S.C. § 224 or applicable law to deny access 
for reasons of insufficient capacity, as well as safety, reliability or generally applicable engineering 
purposes or to deny modification on the grounds that such modifications constitute an expansion 
of capacity. 

If Licensee does not wish to proceed with the modifications after receiving notice, then 
Licensee will pay Licensor the costs described in the Policies and Procedures.  If Licensee does 
wish to make the proposed Attachments, it shall pay Licensor in advance the work order cost of 
Licensor to make the modifications.  After Licensee has followed these procedures and made 
payment, Licensor shall make its modifications within a reasonable period of time.  After the 
original work order cost is submitted by Licensor to Licensee, if there are any changes in scope of 
the work due to changes by Licensee or changes beyond Licensor’s reasonable control, Licensor 
shall submit a revised work order cost to Licensee and Licensee shall pay the revised amount 
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before the modifications will be made.  Costs to be paid by Licensee for modification work shall 
include, but not be limited to, all those incurred by Licensor in connection with transferring or 
rearranging facilities to accommodate the attachments of Licensee, including without limitation 
applicable taxes and overhead costs.  Additionally, Licensee will pay the owner or owners of any 
other facilities attached to said distribution poles for any expense incurred by it or them in 
transferring or rearranging said facilities.  Licensee shall not make Attachment(s) to any pole in 
the pole line until the necessary agreed-upon modifications to all those poles in the pole line have 
been completed. 

6. Service Area Maps 

Licensee is responsible for ensuring that Licensor is provided up-to-date service area maps 
for all Attachments.  With respect to Pre-existing Attachments, Licensee shall provide Licensor 
with service area maps within 120 days of the date of this Agreement, or such other time period 
within which the parties mutually agree.  In the event Licensee purchases or otherwise acquires 
the assets of another attacher which include attachments to Licensor’s poles, Licensee shall, within 
sixty (60) days of such purchase, submit service area maps to Licensor.  In addition, Licensee shall 
update such maps as necessary, but no less often than by July 1 of every fourth year. 

Licensee shall submit facilities location maps with its applications to install Attachments, 
in accordance with the Policies and Procedures.  Should Licensor provide the maps to Licensee, 
under the circumstances described in the Policies and Procedures, the amount to be paid by 
Licensee for the maps shall be as set forth in Exhibit B. 

7. Marking of Attachments 

Licensee shall mark or tag every Attachment in accordance with the Policies and 
Procedures and shall maintain marks and tags in readable condition.  New attachments shall be 
marked or tagged at the time they are placed on the pole.  All Pre-existing Attachments shall be 
marked or tagged within one-hundred and eighty (180) days of the date of this Agreement. 

8. Coordination with Joint Use Attachments 

a. Licensor is a party to joint use agreements with various telephone companies that 
own poles throughout its service area.  Distribution poles used jointly by Licensor and any 
telephone company under one of the joint use agreements are referred to as “joint use distribution 
poles”, on which each joint use party is allocated certain pole space.  Under the joint use 
agreements the telephone company is allocated the exclusive use of certain space (usually two and 
one half feet), measured upward from the lowest point of attachment required to provide NESC 
and/or Alabama Department of Transportation minimum clearance above ground. 

b. Licensee’s Attachment shall be mounted above the uppermost existing 
communications cable and shall be separated by the space required by the NESC and Licensor’s 
Specifications.  At times there may not be sufficient usable space on a joint use distribution pole 
for Licensee to place its Attachments within the Communication Space but outside the space 
allocated exclusively for use by the telephone company.  In no event shall Licensee place its 
Attachments within such allocated space on the joint use distribution pole without proper 
permission of the party which has been allocated the space.  If such permission is granted to 
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Licensee by the telephone company, and at some later date the party to which the space is allocated 
needs to utilize the space occupied by Licensee’s Attachment, Licensee either shall remove its 
Attachment or shall pay Licensor’s cost to replace the pole or make other required modifications. 

9. Coordination with Attachments of other Entities 

Where Licensee desires to attach to a pole or poles already hosting attachments of other 
parties, it is essential that all parties communicate and coordinate (1) to maintain sound engineering 
practice and construction standards, and (2) for the fair allocation of costs.  Corrections of existing 
safety violations and cost responsibility or sharing for any such corrections will be governed by 
Sections 5 and 10. 

10. Compliance with Codes and Laws 

Licensee shall be responsible for knowing and understanding the requirements of the Codes 
and Laws and the requirements of this Agreement, including (without limitation) the 
Specifications, and for ensuring that all such requirements are met throughout the term of this 
Agreement. Should there be any instance in which either the Codes and Laws or the Specifications 
is more stringent than the other, Licensee shall comply with the more stringent of the two to the 
extent consistent with Section 013.B of the NESC.  Licensee shall periodically inspect its 
Attachments, including without limitation its guying and other facilities, to assure compliance with 
the requirements of the Codes and Laws and this Agreement.  Licensee shall correct any safety 
violations that are caused by Licensee within thirty (30) days of Licensee receiving notice of such 
violations (or such longer period agreed to by Licensor), except for such violations creating a 
danger to persons or property, which must be corrected immediately upon discovery.  Should 
Licensee fail to do so, Licensor may cure the non-compliance, and Licensee shall pay Licensor the 
costs of its doing so To the extent that the cause of a violation cannot be established, then the cost 
of correcting the violation shall be shared by each attacher on the pole (including the Licensor and 
any joint user) whose facilities are involved in the violation at issue.  Failure by Licensee to comply 
with the Codes and Laws and the requirements of this Agreement shall constitute a default of this 
Agreement. 

11. Licensor’s Right to Inspect 

a. Licensor shall have the right, but shall not be obligated, to inspect each Attachment 
made by Licensee on its distribution poles subsequent to the date of this Agreement and to make 
periodic inspections of any of Licensee’s Attachments for any reason, including (without 
limitation) identifying violations of the NESC or the Specifications and of any other generally 
applicable safety codes, and identifying unauthorized attachments, but not for any purpose of or 
reserved right of controlling the methods and manner of the performance of Licensee’s business 
activities.  Licensor’s election to inspect Attachments is not, and shall not be construed as, the 
assumption or undertaking of any duty, responsibility or liability on Licensor’s part with respect 
to Licensee or its facilities that is not expressly set forth in this Agreement.  Any costs Licensor 
incurs for periodic inspections shall be recovered under the annual attachment fees assessed under 
Sections 20 and 22.  Licensee shall pay for special inspections in accordance with Exhibit E.  
Licensor’s right to make periodic inspections and any other inspection made pursuant to such right 
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shall not relieve Licensee of any responsibility, obligation, or liability imposed by law or assumed 
under this Agreement.  Special inspections shall be handled in accordance with Exhibit E. 

b. From time to time, Licensor or its contractor may inspect poles to which Licensee 
is attached, and may place tags or other markings on such poles indicating the condition of the 
pole and/or whether the pole is safe to climb.  LICENSEE SHALL INFORM ITS EMPLOYEES 
AND CONTRACTORS OF THE MEANING OF SUCH TAGS OR OTHER MARKINGS.  
Licensor’s election to inspect any pole is not, and shall not be construed as, the assumption or 
undertaking of any duty, responsibility or liability on Licensor’s part with respect to Licensee or 
its facilities that is not expressly set forth in this Agreement.  The placement of an inspection tag 
or other marking, or lack thereof, on a pole shall not relieve Licensee of its responsibility to 
determine for itself whether any particular pole is safe for climbing. 

12. Reservation of Poles by Licensor 

a. Licensor reserves the right to identify, pursuant to a bona fide business plan, 
specific distribution poles for which Licensor projects a need for space in the provision of its core 
utility service.  At the time of Licensee’s pole attachment request, Licensor shall notify Licensee 
if any of the requested poles are reserved for Licensor’s exclusive use.  Licensee reserves its right 
to challenge Licensor’s reservation of space consistent with applicable law. 

b. Licensor shall allow Licensee to install Attachment(s) on such distribution poles 
until such time as Licensor notifies Licensee of its need for those poles.  Licensee acknowledges 
that Licensor’s need to use such distribution poles may arise on an emergency basis, for which 
Licensor’s need is immediate. 

c. Licensor will provide sixty (60) days prior electronic or other written notification 
of its need for the reserved poles unless such notice is impractical under the circumstances, in 
which case Licensor will notify Licensee as soon as reasonably practicable, and Licensee shall 
remove its Attachments from the reserved distribution poles within the time required by Licensor 
or within such other time as the parties agree.  Alternatively, Licensor may remove the 
Attachments and Licensee shall reimburse Licensor’s costs of doing so. 

13. Compliance with Licensor’s Policies and Procedures 

Licensee shall comply with all Policies and Procedures applicable to Licensee’s 
Attachments which are currently in force or subsequently established by Licensor at any time 
during the term of this Agreement, including (without limitation) Policies and Procedures to 
implement and allocate modification billing and to provide for an orderly process of attachment in 
the event that Licensee and one or more other parties desire to attach to the same distribution poles.  
Notwithstanding the above, any changes to the Policies and Procedures shall not be applied 
retroactively with regard to Licensee’s existing attachments and shall not apply to the cost schedule 
without Licensee’s consent.  In the event of a conflict between the Policies and Procedures and the 
terms of this Agreement, the terms of this Agreement shall control.  Licensor shall provide 60 
days’ notice to Licensee of any subsequent change to Licensor’s Policies and Procedures. 
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14. Pre-Construction, Replacement and Modification Notification by Licensor 

Licensor will endeavor to provide to Licensee such prior notification by electronic mail or 
other written notice of planned new construction of distribution poles to which Licensee is not 
attached as may be reasonable under the circumstances.  However, the continuing practice of 
providing written notifications shall not constitute an obligation on the part of Licensor to provide 
such notifications.  Licensor will provide sixty (60) days prior electronic mail or other written 
notification to Licensee (unless such notice is impractical under the circumstances, in which case 
Licensor will notify Licensee as soon as reasonably practicable) of planned replacement or 
modification (other than routine maintenance) of any distribution poles to which Licensee is 
attached, provided that Licensee has marked or otherwise placed identification on such 
Attachments which will allow Licensor to ascertain the identity of the owner of the Attachments.  
Notwithstanding the provisions of this Section 14, Licensor reserves the right to decide not to 
construct, reconstruct or modify any distribution poles.  Licensee reserves the right to challenge 
any such decision consistent with applicable law.  Should such decision be made after Licensee 
has paid amounts for additional capacity, such amounts shall be reimbursed to Licensee. 

15. Transfers of Licensee’s Attachments 

a. Whenever Licensor has need to replace, for any reason, any of its distribution poles 
to which an Attachment of Licensee is attached, Licensor shall have the right, but shall not in any 
way be obligated, to transfer the Attachments of Licensee from the replaced distribution pole to 
the replacement distribution pole.  It is intended that transfers of Licensee’s Attachments by 
Licensor will be limited to cables and service drops which are attached to distribution poles by 
tangent or dead-end type construction and for which the transfer can be accomplished without the 
requirement to cut or splice the cables or service drops.  Down guys may also be transferred by 
Licensor, at its discretion. 

b. Licensor shall not be required to provide advance notification to Licensee for the 
above-described transfer of Licensee’s Attachment(s) by Licensor and such transfers may be 
performed by Licensor at its sole discretion. 

c. Whenever Licensor needs to have Licensee remove its attachments from a 
distribution pole in a situation where a pole or entire pole line is being relocated or removed such 
that a transfer is not feasible, Licensor will so notify Licensee.  Licensor will provide sixty (60) 
days’ prior electronic or other written notification of its need for the poles under these 
circumstances unless such notice is impractical under the circumstances, in which case Licensor 
will notify Licensee as soon as reasonably practicable, and Licensee shall remove its Attachments 
from the distribution poles within the time required by Licensor or within such other time as the 
parties agree.  When Licensor notifies Licensee that recovery of the distribution pole is for an 
emergency use, Licensee shall immediately remove its Attachments affected by Licensor’s 
emergency.  Alternatively, Licensor may remove the Attachments and Licensee shall reimburse 
Licensor’s costs of doing so. 

d. Licensee shall pay, on receipt of invoice, to Licensor the amount stated in Exhibit B 
for each pole on which such transfer or transfers of Attachments are made by Licensor during the 
initial year this Agreement is in effect.  After the initial year of this Agreement, this fee may be 
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reviewed annually and may be adjusted upward or downward to more accurately reflect Licensor’s 
actual cost of making such transfers, but any increases shall not exceed increases consistent with 
the Handy-Whitman Index, South Atlantic Region (FERC Account 364:  Poles, Towers & 
Fixtures), unless otherwise agreed upon by the parties.  Without limiting the foregoing provisions 
of this Section 15, Licensee shall, at any time, at its own expense, within thirty (30) days of the 
date of electronic or other written notice from Licensor, remove, relocate, replace or renew its 
Attachments placed on said poles, or transfer them to substituted distribution poles or perform any 
work in connection with said Attachments that may be required by Licensor.  Should Licensee fail 
to do so and such failure causes Licensor to incur expense or liability, Licensee shall reimburse 
any such expense and shall indemnify and hold harmless the Indemnified Parties against any 
damages or liability arising out of such failure.  In the event Licensee fails to so remove, relocate, 
replace, renew, or transfer its Attachments within thirty (30) days of the date of such notice, 
Licensor may at its option itself or by contract with others remove, relocate, replace, renew, or 
transfer such Attachments, although Licensor is not required to do so, and Licensee shall be liable 
for the per-pole transfer cost for such work. 

e. In the event of a storm or other emergency in which Licensor is performing work 
on its facilities for such reasons as restoration of electric service to its customers or safety, Licensor 
shall have the right, but not the obligation, in connection with the repair of its own facilities, to 
repair any Attachments of Licensee, and Licensee shall reimburse Licensor for the cost incurred 
by Licensor in making such repairs to Licensee’s Attachments. 

16. NJUNS 

The parties recognize that improved coordination of activities such as pole attachments and 
pole attachment transfers by pole owners and pole attachers is to the benefit of all parties, and that 
Licensee’s and Licensor’s participation in the National Joint Utilities Notification System 
(“NJUNS”), a Web-based system developed for the purpose of improving the coordination of such 
joint activities, would improve their respective operations under this Agreement.  Licensee will 
join NJUNS within 30 days of the execution of this Agreement and, during the term of this 
Agreement, will actively participate by entering field information into the NJUNS system within 
the times required by the system.  Should Licensee fail to actively participate in NJUNS and should 
such failure cause Licensor to incur expense or liability to others, Licensee shall reimburse 
Licensor its expense and indemnify and hold harmless the Indemnified Parties from any damages 
or liability arising out of such failure. 

17. Non-Reimbursed Reconstruction 

In the event any third party entity necessitates the reconstruction of an existing pole or pole 
line where there is no reimbursement of cost from such third party to Licensor, Licensor shall pay 
the cost of replacing a like number of poles of like kind.  In the event additional poles are required 
to complete the new pole line, Licensor will treat each such additional pole as new construction, 
and any requirements for pole height beyond what is required to meet Licensor’s needs shall be 
billed to Licensee. 
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18. Interruption of Licensee’s Service 

Licensor reserves the right to maintain its distribution poles and to operate its facilities in 
such manner as will best enable it to fulfill its own service requirements.  Licensor shall not be 
liable to Licensee for any interruptions to Licensee’s service or for interference, however caused, 
with Licensee’s operation of its cables, wires and equipment, or for damage to Licensee’s facilities, 
arising out of the use of Licensor’s distribution poles, except that Licensor shall be liable for 
damage caused solely by its wanton or willful wrongful act.  Licensor also shall not be liable for 
any such interruption, interference or damage caused by its contractors or by any joint user or other 
attacher. 

19. Licensee’s Right-of-Way Obligations 

Licensee shall, before installing any Attachment to Licensor’s distribution poles or placing 
any anchors in connection therewith, secure any required permission or consent from federal, state, 
county, or municipal authorities, or from owners of property upon which the distribution poles 
may be located, to install and maintain Licensee’s Attachments thereon.  Licensee shall not infer 
any such permission or consent from Licensor from this Agreement. 

20. Annual Attachment Fees 

a. Licensee shall pay annual attachment fees to Licensor for each Attachment to 
distribution poles under this Agreement.  Licensor shall send annual statements to Licensee 
notifying Licensee of the amounts it owes for Attachments for such Contract Year, and Licensee 
shall pay the corresponding amount.  The amount of the annual attachment fee to be invoiced by 
Licensor shall be calculated in accordance with the formulas set forth in Exhibit A, attached hereto 
and made a part hereof. 

b. The formulas set forth in Exhibit A are based on the FCC formulas for cable 
television and telecommunications attachments.  There may be circumstances under which 
Licensor is entitled to a fee other than or in addition to the FCC rate.  Licensor reserves its rights 
to charge and collect a per-Attachment fee that is higher than the FCC rate should Licensor 
determine that these circumstances are present on or after Licensor gives notice of its intent to 
charge such higher fee under paragraph (c) below.  No action or inaction of Licensor shall 
constitute a waiver of Licensor’s right to assert that it is lawfully entitled to collect such a higher 
fee and Licensor expressly reserves such right.  No action or inaction on the part of Licensee shall 
constitute a waiver of the Licensee’s right to dispute the existence of any alleged circumstances or 
the right to challenge the amount of any fee other than the FCC rate and Licensee expressly 
reserves such rights. 

c. Licensor may revise the per-Attachment fees set forth in Exhibit A at any time 
without the necessity of an amendment to this Agreement; provided, however, that Licensor shall 
give Licensee at least sixty (60) days’ written notice of any increase in the per-Attachment fee, 
whether such increase is consistent or inconsistent with the rate calculation in Exhibit A or 
pursuant to the circumstances described in paragraph (b) above.  Neither party waives any of its 
legal rights, remedies, arguments or positions arising under the Act or otherwise with respect to 
any rate change or increase. 
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21. Periodic Field Counts 

a. The number of Attachments to Licensor’s distribution poles for which Licensee 
will pay attachment fees to Licensor will be determined by actual field count or alternative methods 
as set forth in this section.  Any Service Drop that is within twelve inches (12”) of Licensee’s other 
Attachments on a pole (consistent with applicable Codes and Laws) shall be counted as one 
Attachment for billing purposes.  Licensor reserves the right to perform the field count with its 
employees or to contract the performance of the field count to an outside party.  Licensee will be 
provided reasonable notice (not less than thirty (30) days, unless otherwise agreed upon) and given 
the opportunity to accompany Licensor or its contractor and to participate in the field count.  Both 
the Licensee and the Licensor have a responsibility and an opportunity to participate in the field 
counts so that accuracy may be determined at the time of the field count.  If the Licensee elects 
not to have its personnel participate in the actual field count, it shall so notify Licensor in writing, 
and it shall, prior to the scheduled beginning date of the field count, provide a written statement of 
its intent to accept the field count results as determined by the Licensor.  Whether or not Licensee 
gives such written notice to Licensor, Licensee shall, on receipt of invoice, reimburse Licensor its 
cost, including without limitation applicable taxes and overhead to perform the field count, and 
Licensee shall in any event abide by the field count results as determined by Licensor. 

b. Licensee shall indicate agreement with the field count results by having its 
representative at the field count sign the counter’s summary sheet of all pole count documentation 
immediately following completion of the field count.  At the time an invoice is submitted to 
Licensee for the field count, the summary sheets, and summary maps, if used, shall be provided in 
support of the count to enable Licensee to verify the accuracy of the count. 

c. Should Licensor in the future adopt a process pursuant to which one or more third 
parties’ attachments are counted in the same field count as Licensee’s Attachments, the cost of the 
count will be allocated pro rata among Licensee and the third parties whose attachments are 
counted. 

d. Licensor may at any time competitively bid a field count or utilize for the field 
count any contractor that it has used for such work in a prior field count.  Should Licensor decide 
in its sole discretion to use a previously-hired contractor, and if that contractor’s rates per pole 
quoted for the current field count have increased from the contractor’s previous rates by a 
percentage greater than the percentage of cost increase identified in the Handy Whitman Index, 
South Atlantic Region (FERC Account 364:  Poles, Towers & Fixtures), then Licensor shall have 
the option of either utilizing that contractor and absorbing that amount of the contractor’s charges 
that exceed the Handy Whitman Index percentage increase or selecting a contractor by competitive 
bid.  Should Licensor elect to use the competitive bid process, it shall provide Licensee the 
opportunity to submit the names of potential contractors for consideration in the bidding process. 

e. A field count of Licensee’s Attachments will be performed at various times 
(normally on a four-year interval).  If Licensor elects to conduct periodic field counts more 
frequently than on a four-year cycle, it shall bear the cost of such additional field counts.  However, 
if any such count is for the purpose of settling a dispute or in connection with an assignment issue, 
Licensee shall pay for the cost of such count.  The year of the first field count to be performed 
under this provision will be determined by Licensor but will occur during the first four (4) years 
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after the effective date of this Agreement.  For Contract Years for which no actual field count is 
performed, the number of Attachments will be determined by Licensor based on previous counts 
or existing records, including applications and maps furnished by Licensee.  Upon the performance 
of an actual field count, adjustments will be made, if appropriate, to the attachment fee amounts 
for those Contract Years for which an actual field count was not performed.  The undocumented 
attachments reflected in the actual field count shall be deemed unauthorized attachments, and such 
adjustments will be made in accordance with Section 23. 

f. As an alternative to performance of the actual field count described herein, the 
parties may use existing maps, geographic information systems (“GIS”), and/or Attachment 
records; provided, however, that such maps, GIS, or records exist and provided that each party 
agrees that results with reasonable accuracy can be achieved.  The results of attachment counts 
performed in this alternative manner shall be treated, for Annual Fee purposes, as if they were 
determined by actual count. 

22. Fee Payments 

a. Attachment fees are payable in advance at the beginning of each Contract Year, 
upon receipt of an invoice.  The annual fees to be billed on each such invoice shall be determined 
by multiplying the appropriate annual fee per-Attachment for that Contract Year as described in 
Section 20 above by the number of Attachments as determined by actual field count or by 
procedures described in Section 21 above. 

b. For Attachments made during a Contract Year, Licensee shall pay the full per 
Attachment annual fee for that year, which amount shall be included on Licensee’s annual 
attachment fee invoice for the following Contract Year. 

c. Payment of all invoice amounts (including annual attachment fees, transfer fees and 
any other amounts due under the Agreement) shall be due upon receipt of the invoice and those 
not paid within forty-five (45) days after receipt shall be subject to interest from its due date to 
date of payment at a rate equal to the highest prime rate quoted in the Money Rates Section of the 
Wall Street Journal on the 45th day from the date of the invoice, plus five percentage points (5%), 
or the maximum rate of interest allowed by law, whichever is less (the “Interest Rate”), for each 
month or portion thereof that the payment is late.  If for any reason attachments for which fees are 
paid in advance hereunder cease to exist or cease to be the property of Licensee, no portion of said 
fee shall be refundable.  No portion of any fee shall be prorated.  Failure to pay fees, expenses or 
any other charges under this Agreement within forty-five (45) days after presentation of the invoice 
or on the specified payment date, whichever is later, shall constitute a default of this Agreement. 

23. Unauthorized Attachments 

a. Except for those attachments for which this Agreement expressly states Licensor’s 
grant of access is not required, the attachment of any cable, wire, appliance, equipment or facility 
to any pole, equipment, or facility owned or controlled by Licensor, or the use of such attachment 
for the provision of services/capabilities, which is not authorized by the terms of this Agreement, 
shall be deemed an unauthorized attachment and shall constitute a default of this Agreement.  
Licensee acknowledges that Licensor may not reasonably ascertain the date or the year in which 
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an unauthorized attachment may be made, and Licensee agrees that each such unauthorized 
attachment shall be presumed to have existed for a period of four (4) years prior to its discovery.  
This presumption may be rebutted by documentation establishing, to Licensor’s reasonable 
satisfaction, the actual date of attachment.  With respect to all such unauthorized attachments, 
within forty-five (45) days of demand by Licensor, Licensee shall pay to Licensor in a lump sum, 
plus interest at the Interest Rate (as defined in Section 22.b.), applicable attachment fees retroactive 
to the presumed date of unauthorized attachment.  In the event Licensee has a bona fide claim that 
one or more attachments are not unauthorized, Licensee shall pay the undisputed amount of 
retroactive attachment fees, plus interest at the Interest Rate, within the above 45-day period and 
shall within such period identify in writing the specific poles, including without limitation the 
location of same (where practicable) that are the subject of the dispute, and shall submit within 
such period its reasons as to why each attachment is not unauthorized.  Within 45 days after the 
dispute is resolved and an invoice rendered, Licensee shall pay for the unauthorized attachments 
no longer in dispute the applicable attachment fees in lump sum, plus interest at the Interest Rate, 
retroactive to the presumed date of unauthorized attachment. 

b. In addition to the retroactive Attachment fees specified in paragraph 23.a, Licensee 
shall pay as a penalty fee the amount of fifty dollars ($50) per unauthorized attachment, whether 
discovered in a field count or otherwise.  The parties agree that no unauthorized attachment 
penalties shall apply for the first 2% of any variance identified in a field count as measured against 
existing records. 

c. No act or failure to act by Licensor with regard to unauthorized attachments shall 
constitute a ratification of such attachments.  In addition to payment of amounts as specified in 
this paragraph, Licensee shall submit an application for attachment within 30 days of notification 
that the unauthorized attachment has been discovered. 

24. Damage to Licensor’s Facilities Caused by Licensee 

In conducting its operations under this Agreement, Licensee shall avoid causing damage 
to facilities of Licensor or of other parties attached to poles, equipment, or any other facilities of 
Licensor, and Licensee hereby assumes full responsibility for all such damage caused by it or its 
contractors.  Licensee shall make an immediate report to the Licensor or to the other party in the 
event that such damage occurs and the Licensee hereby agrees to reimburse the Licensor or other 
party for the expense of making repairs. 

25. Responsibilities Associated with Licensee’s Work on Poles of the Licensor 

a. With respect to the installation of its Attachments to Licensor’s distribution poles 
or other work undertaken by Licensee pursuant to this Agreement, Licensee shall be solely 
responsible for ensuring that all work is performed in accordance with the requirements of this 
Agreement, the NESC, and other applicable Codes and Laws.  Licensor shall not exercise any 
control over the manner in which such work is performed.  Licensee shall not cause or permit any 
person, other than a qualified and authorized worker who knows and appreciates the character of 
electricity and the danger of working in proximity to wires and other electric distribution facilities 
which are or may be energized with electricity at the various voltages used in supplying electricity 
for public use, to climb any pole, or to work upon any of Licensee’s cable, wire, appliance, 
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equipment or facility attached to any pole, equipment, or facility owned or controlled by Licensor; 
and, as to any such person as may be authorized or permitted by Licensee to climb any such pole 
or to perform any such work, it shall not be Licensor’s responsibility to warn him of the danger 
involved in working or being close to Licensor’s wires and facilities, nor to provide supervision 
over the work being done by such person at any time.  Before any person performs any work for 
Licensee on or near any poles, equipment or facilities owned or occupied by Licensor, Licensee 
must adequately warn such person of the dangers inherent in making contact with the electrical 
conductors of Licensor and of failing to maintain the distance from such conductors required by 
the Codes and Laws.  IN NO EVENT SHALL A LICENSEE REPRESENTATIVE CLIMB OR 
WORK ABOVE THE COMMUNICATION SPACE ON THE POLE. 

b. Prior to its employees or contractors climbing or performing other work on any 
Licensor poles, Licensee shall determine for itself whether such pole is safe to climb or safe for 
the performance of other work on or near the pole.  As set forth in paragraph 11.b above, Licensor 
or its contractor may from time to time inspect poles to which Licensee is attached, and may place 
tags or other markings on such poles indicating the condition of the pole and/or whether the pole 
is safe to climb.  LICENSEE SHALL INFORM ITS EMPLOYEES AND CONTRACTORS OF 
THE MEANING OF SUCH TAGS OR OTHER MARKINGS.  Licensor’s election to inspect any 
pole is not, and shall not be construed as, the assumption or undertaking of any duty, responsibility 
or liability on Licensor’s part with respect to Licensee or its facilities that is not expressly set forth 
in this Agreement.  The placement of an inspection tag or other marking, or lack thereof, on a pole 
shall not relieve Licensee of its responsibility to determine for itself whether any particular pole is 
safe for climbing or other work. 

26. Indemnification 

a. The use of Licensor’s distribution poles as provided for in this Agreement is not for 
the benefit of Licensor; rather, it is solely for the benefit of Licensee in carrying on its business of 
supplying the services authorized herein; and it is understood that the hazards of electricity 
transmitted at voltages necessary for public use over Licensor’s facilities may be increased by the 
existence of any of Licensee’s cables, wires, appliances, equipment or facilities which may be 
attached to Licensor’s distribution poles, equipment, or facilities; and this Agreement is entered 
into with the explicit understanding that, except as set forth below, Licensee assumes sole 
responsibility and liability for all injuries and damages arising, or claimed to have arisen, by, 
through or as a result of any of its cables, wires, appliances, equipment or facilities (or of a third-
party overlasher to Licensee’s cables, wires, appliances, equipment or facilities) attached to 
Licensor’s poles, equipment, or facilities, it being understood, however, that Licensee shall have 
no liability for injuries and damages (a) caused by, through or as a result of the sole negligence of 
Licensor or its contractors; or (b) caused by, through or as a result of the willful or wanton 
misconduct of Licensor or its contractors; or (c) caused solely by, through or as a result of the 
facilities or activities of any third party (or parties) whose cables, wires, appliances, equipment or 
facilities are attached to the same poles as Licensee’s cables, wires, appliances, equipment or 
facilities. 

b. Accordingly, without limiting the effect of the provision of the immediately 
preceding paragraph, and except as set forth below, Licensee expressly agrees to indemnify, 
defend and save harmless Licensor and the Indemnified Parties from all liability, claims, demands, 
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actions, judgments, loss, costs and expenses (collectively, “Claims”) arising or claimed to have 
arisen by, through or as a result of any of Licensee’s cables, wires, appliances, equipment or 
facilities attached to Licensor’s poles, equipment, or facilities, arising out of the breach of the 
representations and warranties of Licensee hereunder, or as a result of the acts or omissions of any 
of the Licensee Entities, in respect to (a) damage to or loss of property (including but not limited 
to property of Licensor or Licensee); (b) injuries or death to persons (including but not limited to 
injury to or death of any Licensee Entities or members of the public); (c) any interference with the 
television or radio reception of, or with the transmission or receipt of telecommunications by, any 
person which may be occasioned by the installation or operation of Licensee’s cables, wires, 
appliances, equipment or facilities; (d) the proximity of Licensee’s cables, wires, appliances, 
equipment or facilities to the wires and other facilities of Licensor; (e) any claims upon Licensor 
for additional compensation for use of its distribution rights-of-way for an additional use; and (f) 
any injuries sustained and/or occupational diseases contracted by any of the Licensee Entities of 
such nature and arising under such circumstances as to create liability therefor by Licensee or 
Licensor under the Alabama Workers’ Compensation Act and all amendments thereto, including 
also all claims and causes of actions of any character which any such employees, the employers of 
such employees, and all persons or concerns claiming by, under or through them or either of them 
may have or claim to have against Licensor resulting from or in any manner growing out of any 
such injuries sustained or occupational diseases contracted; it being understood, however, that 
Licensee shall have no liability for injuries and damages (a) caused by, through or as a result of 
the sole negligence of Licensor or its contractors; or (b) caused by, through or as a result of the 
willful or wanton misconduct of Licensor or its contractors; or (c) caused solely by, through or as 
a result of the facilities or activities of any third party (or parties) whose cables, wires, appliances, 
equipment or facilities are attached to the same poles as Licensee’s cables, wires, appliances, 
equipment or facilities.  In any matter in which Licensee shall be required to indemnify Licensor 
hereunder, Licensee shall control the defense of such matter in all respects, and Licensor may 
participate, at its sole cost, in such defense.  Licensor shall not settle or compromise any matter in 
which Licensee is required to indemnify Licensor without the prior written consent of Licensee.  
Licensor shall seek indemnification from each attacher or joint user involved in causing any 
Claims against Licensor on a non-discriminatory basis. 

27. Licensee’s Insurance Requirements 

a. Licensee shall obtain and maintain during the term of this Agreement, as long as 
Licensee’s Attachments remain on Licensor’s poles, and for a period of two (2) years after removal 
of Licensee’s Attachments, insurance providing at a minimum the coverages and limits set forth 
in Exhibit C. 

b. Licensee, by signing this Agreement waives, and will require its insurers to issue 
an endorsement to the above policy or policies to waive, all rights of subrogation against Licensor 
with respect to any claim or loss payable or paid under each of the above policies.  Licensee shall 
cause its insurers to issue endorsements to add Licensor as an Additional Insured party on the 
policies set forth above, except for the workmen’s compensation policy, arising out of the 
performance of operations or services by or on behalf of Licensee under this Agreement.  The 
company or companies issuing such insurance shall be licensed to do business in the State of 
Alabama, acceptable to Licensor, and shall have an A.M. Best’s rating of AIII or better (or 
equivalent). 
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c. Licensee’s insurance shall be primary insurance with respect to activities and work 
related to this Agreement and insurance of Licensor shall be excess of Licensee’s insurance and 
shall not contribute with it.  To the extent that Licensee utilizes deductibles or self-insurance in 
connection with the insurance coverages required herein, all such deductibles and self-insured 
amounts shall be for the account and expense of Licensee and shall be considered the same as 
primary insurance and Licensor’s insurance shall not contribute with same. 

d. Licensee shall submit to Licensor certificates by each company insuring Licensee 
and Licensor signed by an authorized representative of such insurance company, certifying that 
the insurance coverages required hereunder are in effect for purposes of this Agreement, that the 
insurance policies cover Licensee’s indemnity obligations in Section 26 of this Agreement, that 
Licensor is an additional insured party on each of the above-required policies, and that the right of 
subrogation against Licensor is waived with respect to the above policies.  Such insurance 
certificates will certify that the insurer will not cancel, change, nor fail to renew any policy of 
insurance issued to Licensee except after thirty (30) days’ written notice to Licensor.  It is 
understood that the provisions requiring Licensee to carry insurance shall not be construed as in 
any manner waiving or restricting the liability of Licensee as to any obligations imposed under 
this Agreement or limit the liability of Licensee whether or not the same is covered by insurance. 

e. Licensee, in its agreements with its contractors, shall incorporate all contractual 
requirements that are prescribed in this Section 27 or, alternatively, Licensee shall add such 
contractors to Licensee’s policies of insurance to meet the coverage and minimum requirements 
of this Section 27.  If contractors are required to obtain their own insurance coverage in compliance 
with the requirements of this paragraph, Licensee shall require the contractors to provide insurance 
certificates naming Licensor as an Additional Insured party.  Should Licensee fail to require any 
one or more of its contractors to maintain such coverage and minimum requirements of this Section 
27, and should such failure cause or contribute directly or indirectly to loss, damage or liability to 
Licensor, then Licensee shall, in accordance with the section hereof entitled “Indemnification”, 
indemnify and hold harmless such person or entity. 

f. Licensee and its contractors are absolutely prohibited from performing any work 
under this Agreement on or near any of Licensor’s poles, including but not limited to removal of 
Attachments after termination of this Agreement, at any time during which Licensee does not have 
the insurance required by this Section 27. 

28. Abandonment of Poles by Licensor 

a. If Licensor desires at any time to abandon any distribution pole upon which an 
Attachment of Licensee is located, Licensor shall give Licensee notice in writing or electronically 
to that effect at least thirty (30) days prior to the date on which it intends to abandon such 
distribution pole.  Licensor’s prior written notice shall be given at least thirty (30) days after 
Licensee has received a 30-day notice to transfer or abandon certain poles.  If at the expiration of 
such period, Licensor shall have no attachments on such pole but Licensee shall not have removed 
all of its Attachments therefrom, such distribution pole shall thereupon become the property of 
Licensee, and Licensee shall indemnify and save harmless Licensor and the Indemnified Parties 
from all obligation, liability, damage, costs, expenses, and charges incurred thereafter because of, 
or arising out of, the presence or condition of such pole or of any Attachments thereon; and shall 
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in addition pay Licensor upon receipt of invoice a sum equal to the then value in place, as 
determined by the Licensor, of such abandoned distribution pole or poles, or such other equitable 
sum as may be agreed upon between the parties. 

b. Nothing in paragraph 28.a shall be construed to limit, in any way, Licensor’s rights 
to require Licensee to remove its Attachments as set forth in paragraph 15.c. 

29. Default of the Agreement 

If Licensee shall fail to comply with any of the provisions of this Agreement, or shall 
default in any of its obligations under this Agreement, and shall fail to cure such default or non-
compliance within thirty (30) days (or other such period as may be reasonably necessary in light 
of the nature of the default), after written notice from Licensor to correct such default or non-
compliance, Licensor may, at its option, with an additional thirty (30) days written notice, 
terminate this Agreement covering the distribution poles as to which such default or non-
compliance shall have occurred and remove such Attachments of Licensee at Licensee’s expense, 
and no liability therefore shall be incurred by Licensor because of such action.  In the event 
Licensee fails to meet its obligations under this Agreement, including but not limited to Licensee’s 
payment, insurance, performance assurance and/or indemnification obligations, then, as an 
alternative to the foregoing, Licensor may, at its option, immediately terminate this Agreement 
without prior notice and/or forbid new attachments to any of its distribution poles by Licensee 
until such time as any failure to comply is corrected. 

30. Waiver of Terms 

Failure to enforce or insist upon compliance with any of the terms or conditions of this 
Agreement shall not constitute a waiver or relinquishment of any such terms or conditions, but the 
same shall be and remain at all times in full force and effect.  No such failure or enforcement of 
any term or condition hereunder by either party shall be deemed to be a waiver unless the same is 
waived in writing by the other party. 

31. Rights of Other Parties 

Nothing herein contained shall be construed as affecting the rights or privileges previously 
conferred by Licensor, by contract or otherwise, to others, not parties to this Agreement, to use 
any distribution poles covered by this Agreement; and Licensor shall have the right to continue 
and extend such rights and privileges.  The access privileges herein granted are non-exclusive and 
shall at all times be subject to such existing contracts and arrangements to the extent consistent 
with applicable law. 

32. Assignment; Leasing; Overlashing 

a. Under no circumstances shall Licensee assign or transfer the whole or any part of 
this Agreement without the prior consent in writing of Licensor.  Unless Licensor gives prior 
express written consent to assignment or transfer, the original counterparty (Licensee) shall remain 
fully liable to Licensor under this Agreement.  Licensee shall give prompt notice to Licensor of 
any intended assignment and with such notice shall submit substantiating documentation of such 
proposed assignment.  Any assignment or transfer attempted without Licensor’s prior written 
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consent shall be null and void.  Consent shall not be unreasonably withheld, provided that 
Licensee’s successor in interest provides adequate proof at least sixty (60) days prior to assignment 
or transfer that it can fulfill the contractual obligations under this Agreement. 

b. In the event Licensee sells or transfers any attachments subject to this Agreement, 
Licensee agrees to execute and provide to Licensor at least sixty (60) days prior to the sale, transfer, 
or assignment, Exhibit F hereto. 

c. Under no circumstances shall Licensee sub-license its rights under this Agreement, 
or sub-license its Attachments made pursuant to this Agreement. 

d. At least fifteen (15) days prior to any overlashing of Licensee’s facilities, Licensee 
shall provide written notice to Licensor of its intent to overlash, by completing and submitting 
Licensor’s Overlash Notification Form (“ONF”). It shall be Licensee’s duty in all instances to 
ensure that the overlashing, attaching or leasing described in the submitted ONF does not overload 
the pole(s). In the event Licensee overlashes its facilities, or permits a third party to overlash its 
facilities, such overlashing shall constitute an express representation and warranty from Licensee 
that said overlashing does not overload the pole(s), is not made to a pole with a violation of the 
NESC or Licensor’s Policies and Procedures, and that said overlashing does not constitute an 
immediate threat to persons or property. The parties agree that this representation and warranty is 
made merely by virtue of Licensee’s overlashing or permission for third party overlashing and that 
said representation and warranty shall not be effected by Licensee’s failure to complete and submit 
an ONF. Prior to overlashing or permitting overlashing on its facilities Licensee shall complete or 
have completed a pole loading analysis sufficient to allow Licensee and Licensor to determine 
whether the contemplated overlashing will or will not overload Licensor’s poles, cause or create a 
violation of the NESC or Licensor’s Policies or Procedures, or cause or create an immediate threat 
to persons or property. Licensee shall submit all information used in this pole loading analysis 
with its ONF.  

e. Neither Licensee nor any third party is permitted to overlash Licensee’s facilities 
where such overlashing would be made on poles or attachments with violations of the NESC or 
Licensor’s Policies and Procedures. Neither Licensee nor any third party is permitted to overlash 
Licensee’s facilities where such overlashing creates or poses an immediate threat to persons or 
property. Any leasing or overlashing in violation of this Section 32 shall constitute a default of the 
Agreement and shall be subject to the remedies set forth in other provisions of this Agreement. 

33. Reorganization; Buyout; Change of Name; Transfer of Assets 

a. Licensee shall give written notice to Licensor within thirty (30) days of the effective 
date of any reorganization, buyout, sale or change of name of Licensee, or the purchase by 
Licensee of or merger with any other telecommunications carrier or cable television system.  Such 
notice shall include, at a minimum, the name of the new company, the new contact information 
required in the “Notices” section of this Agreement, and the effective date of such transaction. 

b. In the event Licensee sells some or all of its assets covered by this Agreement to 
another entity, Licensee shall remain liable for any and all obligations arising out of such 
Attachments until such time as the purchaser has executed a new pole license agreement with 
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Licensor (unless Licensor has consented to an assignment of this Agreement) and provided to 
Licensor the proof of insurance and performance assurance required by Sections 27 and 37 of this 
Agreement. 

34. No Ownership Rights of Licensee 

No use, however extended, of Licensor’s distribution poles under this Agreement shall 
create or vest in Licensee any ownership or property rights in said distribution poles, but Licensee’s 
rights shall always be and remain a mere license.  Nothing herein contained shall be construed to 
compel Licensor to maintain any of said distribution poles for a period longer than demanded by 
its own service requirements. 

35. Term of the Agreement 

This Agreement shall become effective upon the date stated above and shall continue in 
effect for an initial term of three (3) years.  Upon completion of the initial term and unless earlier 
terminated as set forth herein, this Agreement shall continue in effect until terminated by either 
party, upon at least six (6) months’ prior written notice to the other. 

36. Removal of Attachments upon Termination 

Upon termination by either party, Licensee shall remove all of its cables, wires, appliances, 
equipment and any other facilities from the poles, equipment, and facilities of Licensor within 
ninety (90) days of termination, unless the Parties agree to extend the time within which the 
facilities must be removed while they are in the process of negotiating a new agreement.  If not so 
removed within the required time, Licensor shall have the right to remove them at the cost and 
expense of Licensee, in any manner Licensor chooses (including a “wreck out” of the system) and 
without any liability therefore.  However, if this Agreement is terminated for any reason, the 
obligations of Licensee under this Agreement shall remain in full force and effect until such time 
as Licensee’s cables, wires, appliances, equipment and facilities are removed from the poles, 
equipment, and facilities of Licensor. 

37. Licensee’s Performance Assurance Requirements 

Licensee shall furnish a surety bond or a letter of credit (“Performance Assurance”), in a 
form reasonably acceptable to Licensor, to guarantee the payment of any sums which may become 
due to Licensor under any of the provisions of this Agreement including without limitation annual 
attachment fees; costs of transfers, inspections, maps, work order 
preparation/engineering/revision, curing non-compliance with Codes and Laws and Licensor’s 
Specifications, removal of Attachments upon termination of this Agreement, periodic field counts, 
and other reimbursable costs incurred by Licensor.  The list of items in the preceding sentence is 
not intended to be an exclusive list of the sums to be guaranteed by the Performance Assurance.  
The Performance Assurance shall be in the amount as specified in Exhibit D and shall remain in 
effect throughout the term of this Agreement and thereafter as long as Licensee has Attachments 
on Licensor’s distribution poles or until such time as all outstanding obligations of Licensee under 
this Agreement are satisfied. 
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38. Entire Agreement 

This Agreement supersedes all previous agreements, representations, and understandings 
between Licensor and Licensee for placement and maintenance of Attachments of Licensee on 
distribution poles of Licensor, and may not be modified except in writing upon the mutual 
agreement of both parties hereto, evidenced by the signature of an authorized representative of 
each party hereto.  All Pre-existing Attachments shall be subject to the terms and conditions of this 
Agreement. 

39. Unenforceable Provisions 

Should any provision of this Agreement be held unenforceable or invalid by any court or 
agency of competent jurisdiction, Licensor and Licensee shall negotiate in good faith for 
replacement language, so long as the unenforceability of such provision is not being appealed by 
either party. 

40. Cumulative Remedies 

The remedies reserved to Licensor and Licensee in this Agreement are cumulative and shall 
be in addition to any other further remedies provided at law. 

41. Limitation of Liability; Warranty Exclusion 

a. Licensor shall not be liable for indirect, incidental, special, consequential or 
punitive damages of any kind, including without limitation lost profits, savings or revenues, and 
claims of customers.  Licensee agrees that any claim brought against Licensee shall be subject to 
and covered by the insurance policy or policies Licensee acquires pursuant to its obligations to do 
so under this Agreement. 

b. LICENSOR MAKES NO WARRANTIES, EXPRESS OR IMPLIED, AND 
SPECIFICALLY DISCLAIMS ANY WARRANTIES OF MERCHANTABILITY AND 
FITNESS FOR A PARTICULAR PURPOSE REGARDING THE CONDITION, SAFETY, OR 
ANY OTHER ASPECT OF ANY POLE OR ANY SERVICE MADE AVAILABLE TO 
LICENSEE UNDER THIS AGREEMENT. 

42. No Publicity 

Neither party shall publish or use any advertising, sales promotions, or other publicity 
materials that use the other party’s logo, trademarks or service marks without the prior written 
approval of the other party.  Nothing in this Agreement establishes a license for either party to use 
any of the other party’s brands, marks or logos without the prior written approval of the other 
party. 

43. Survival of Terms 

The provisions, including (but without limitation) the indemnification, Performance 
Assurance and other security and insurance provisions, that by their sense and context are intended 
to survive the completion of performance by either or both parties shall so survive such completion 
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of performance.  At a minimum, all such provisions of the Agreement will remain in effect so long 
as Attachments remain on Licensor’s poles. 

44. Governing Law and Venue 

The execution, interpretation, construction, performance and enforcement of this 
Agreement and the rights and obligations of the parties shall be governed by Alabama law to the 
extent not superseded by federal law.  Any disputes arising out of this Agreement shall be resolved 
in the state and federal courts of Alabama, the Alabama Public Service Commission or the Federal 
Communications Commission consistent with applicable law.  Nothing in this paragraph, or any 
other part of the Agreement, shall be construed to vest jurisdiction or venue in the Federal 
Communications Commission where it otherwise does not exist. 

45. Notices 

a. All notices associated with the administration of the Agreement (including but not 
limited to insurance certificates, Performance Assurance and other financial security, requests to 
assign, notices of reorganization and abandonment) shall be in writing and shall be delivered in 
person or shall be sent by certified mail or Express Mail service, postage prepaid and return receipt 
requested, or by nationally utilized overnight delivery service, addressed to the parties as follows: 

If to Licensor: 

Alabama Power Company 
600 N. 18th Street 
P.O. Box 2641 
Birmingham, Alabama  35291-0757 
Attn:  Manager-Power Delivery Business Processes 

If to Licensee: 

___________________________________ 
___________________________________ 
___________________________________ 
Attention:___________________________ 
_____________________________(phone) 
_____________________________(email) 

Invoices to Licensee shall be sent to the following address: 

___________________________________ 
___________________________________ 
___________________________________ 
Attention:___________________________ 
_____________________________(phone) 
_____________________________(email) 
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b. All notices associated with Operational, Engineering, or Construction matters, 
Electronic Notices, Applications to Attach and other notices in accordance with this Agreement 
and the Policies and Procedures shall be sent to each party’s local offices or other designated 
locations.  Any notice shall be deemed received when delivery is made to the above address or to 
any other address designated in writing and delivered to the other party in accordance with this 
provision. 

46. No Third-Party Beneficiaries 

This Agreement is for the benefit of the parties hereto, and not for the benefit of any third 
party.  No provision of this Agreement should be construed to inure to the benefit of any third 
party, unless expressly stated herein. 

47. Confidentiality 

Licensee and Licensor agree to keep in strict confidence and prevent disclosure to others 
any Confidential Information without prior written consent of the other.  “Confidential 
Information” is information furnished by one of the parties to, or developed under, this Agreement 
that is not generally known to the public.  Such information is proprietary to and may take the form 
of documentation, drawings, specifications, technical or engineering data, business information, 
facilities location maps, and other forms, and may be communicated orally, in writing, by 
electronic or magnetic media, by visual observation, and by other means.  Any question as to the 
confidential nature of information transferred from one party to the other shall be addressed to an 
authorized representative of the other party for clarification.  Licensee and Licensor agree to limit 
the disclosure of Confidential Information only to their employees who have a need to know in 
order to perform their jobs, and to advise those employees of their obligation with respect to the 
Confidential Information.  Licensee and Licensor agree to ensure that any contractors used by the 
Licensee or Licensor will comply with this provision.  Failure of any third party to comply with 
the confidentiality provision shall not negate the obligations hereunder with respect to any and all 
Confidential Information to which Licensee or Licensor has access.  Nothing in this provision shall 
be interpreted to interfere or impede, in any way, with Licensor’s reasonable and necessary 
communication with other attachers for the purposes of transferring attachments, correcting safety 
violations, performing make-ready work, or conducting routine or special maintenance. 

48. Exhibit B 

Except for the initial term of this Agreement, Licensor may revise Exhibit B from time to 
time, without the necessity of a formal amendment to the Contract, to reflect additions to, deletions 
from and other changes in Licensor’s reimbursable activities and costs.  Such revision shall 
become effective on the date it is submitted to Licensee’s address designated in the “Notices” 
provision.  The substitute Exhibit B shall, on its effective date automatically supersede all previous 
Exhibits B and shall become a part of this Agreement by reference. 

49. Good Faith Negotiation 

The parties acknowledge that the rates, terms and conditions set forth in this Agreement 
were agreed to voluntarily after good faith negotiations at arm’s length and contain concessions, 
valuable consideration, benefits and burdens for and from both parties. 
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50. Representations and Warranties of Licensee 

a. Licensee is duly organized and validly existing in good standing under the laws of 
the state of its formation and is qualified to do business in the state of Alabama. Licensee has the 
requisite power and authority to enter into this Agreement, to perform its obligations hereunder, 
and to conduct its business as now being conducted. 

b. The execution, delivery, and performance of this Agreement by Licensee and all 
other agreements referenced herein or ancillary hereto which Licensee is a party, and the 
consummation of the transactions contemplated hereby, (i) are within its corporate powers, are not 
in contravention of law or of the terms of its organizational documents, and have been duly 
authorized by all appropriate corporation action(s); (ii) will not violate any statute, law, rule or 
regulation of any governmental entity to which it or its assets may be subject; and (iii) will not 
violate any judgment, decree, writ or injunction of any court or governmental entity to which it or 
its assets may be subject. 

 
 
Witness: 

  

_____________________________________ 
Licensee 

By:  

   
(Print Name Here) 

Title:    

Date:    
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Witness: 

  

ALABAMA POWER COMPANY 
Licensor 

By:  

   
(Print Name Here) 

Title:    

Date:    
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EXHIBIT A 

ANNUAL ATTACHMENT FEES 

The Annual Attachment Fee under the Pole License Agreement between Licensee, 
___________________, and Licensor, Alabama Power Company, shall be computed as follows: 

1. For cable television attachments (which are not used to provide telecommunications 
services), the fee shall be computed using the FCC’s Cable Formula, with the following 
clarifications and modifications: 

a. accumulated depreciation for Accounts 364, 365, and 369 to be calculated 
using Licensor’s gross to net ratio for total electric plant. 

b. one-half of Licensor’s investment in overhead grounds (booked in FERC Account 
365) to be included in the per pole investment calculation; and 

c. Accumulated Deferred Income Taxes to be treated as zero cost item in the cost of 
capital. 

By way of example, the rate for cable television attachments (which are not used to provide 
telecommunications services) as calculated under this Exhibit A formula for the July 1, 
2017 through June 30, 2018 billing period (based on year end 2016 data) was $_____. 

2. For attachments by telecommunications carriers, or otherwise used to provide 
telecommunications services, the fee shall be computed using the FCC’s Telecom Formula, 
with the following clarifications and modifications: 

a. accumulated depreciation for Accounts 364, 365, and 369 to be calculated 
using Licensor’s gross to net ratio for total electric plant. 

b. one-half of Licensor’s investment in overhead grounds (booked in FERC Account 
365) to be included in the per pole investment calculation; and 

c. Accumulated Deferred Income Taxes to be treated as zero cost item in the cost of 
capital. 

By way of example, the rate for telecommunications attachments as calculated under this 
Exhibit A formula for the July 1, 2017 through June 30, 2018 billing period (based on year 
end 2016 data) was $_____. 
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EXHIBIT A-1 

MODIFIED / CLARIFIED CABLE RATE FORMULA 

Annual Rate 
per Pole 

= 
Space Occupied 

x 
Net Pole Investment 

x 
Carrying 
Charge 

Rate 
Usable Space Total Number of Poles 

 

Where: 

Space Occupied  =  1 foot 
Usable Space  =  13.5 feet 

And: 

Net Pole Inv.    =    ((Gross Pole Inv. (Account 364) x .85) +  Half Grounds in Acct. 365) x (Net Elec. Inv. / Gross Elec. Inv. (Acct. 101)) 

Where:    Net Electric Investment    =    Gross Electric Inv. (Account 101)  -  Accumulated Elec. Plant Depreciation (Account 108) 

Carrying Charge Rate    =    Administrative  +  Maintenance  +  Depreciation  +  Taxes  +  Return 

Administrative Element = 
Total General and Administrative (Accts. 920-931, 935) 

Gross Electric Plant Investment (Account 101)  -  Accumulated Electric Plant Depreciation (Account 108) 

 

Maintenance Element = 
Account 593 

Gross Inv. in Accts 364, 365, and 369  x (Net Elec. Inv. / Gross Elec. Inv. (Acct. 101)) 

 
Where:    Net Electric Investment    =    Gross Electric Inv. (Account 101) – Accumulated Elec. Plant Depreciation (Account 108) 

Depreciation Element    =    Dep. Rate for 364 x  (Gross Elec. Investment / Net Elec. Investment) 

Where:    Net Electric Investment    =    Gross Elec. Inv. (Account 101) – Accumulated Elec. Plant Depreciation (Account 108) 

Taxes Element = 
Acct. 408.1    +  Acct.  409.1   +  Acct.  410.1   +  Acct.   411.4   -  Acct.  411.1 

Gross Total Plant Investment  -  Accumulated Total Plant Depreciation 

 
Return Element    =    Applicable Rate of Return that encompasses the weighted average cost of capital component, as set by the Alabama PSC 
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EXHIBIT A-2 

TELECOM RATE FORMULA 

Annual Rate 
per Pole 

= 
Space Occupied  + 

(2 x Unusable Space  
(3     No. of Attaching Entities) x Net Pole Inv. x 

Carrying 
Charge 

Rate Pole Height Total Poles 

 
Where: 

Space Occupied  =  1 foot 
Unusable Space  =  24 feet 
Number of Attaching Entities  =  2, 3 4, or 5 
Pole Height  =  37.5 feet 

And: 

Net Pole Investment and Carrying Charge Rate are calculated as specified on Exhibit A-1 of this 
Agreement in the Modified / Clarified Cable Rate Formula. 

For purposes of the Telecom Rate Formula only, Net Cost of a Bare Pole (which is Net Pole 
Investment/Total Number of Poles) shall be multiplied by 0.66 , 0.56, 0.44, or 0.31 depending on 
the average number of attaching entities in the service area (5 = 0.66 multiplier, 4 = 0.56 multiplier, 
3 = 0.44 multiplier, 2 = 0.31 multiplier)*. 

 

* This rate formula was adopted by applying the rate formula enumerated in the FCC’s 2016 Order 
on Reconsideration.  Licensor reserves the right to adjust the aforementioned formula in the event 
there is any subsequent change in the applicable law or regulations. 
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EXHIBIT B 

COST SCHEDULE 

During the process of applying for pole attachment authorization, and during the term of this 
Agreement, Licensee is required to reimburse Licensor’s costs incurred in connection with 
Licensee’s request to attach.  These activities, and the amount of costs to be reimbursed, are shown 
below.  These items and amounts are subject to change as provided in the Agreement. 

Facilities Location Maps ..........................................................................$25.00 for first sheet, 
$5.00 for each copy of the
first sheet 

Pre-attachment inspection ........................................................................Total APC Cost 

Work order preparation/engineering for modifications of 
existing poles (including rearrangement of existing 
attachments) or new construction ......................................................Total APC Cost 

Revised work order, if in excess of original ............................................Total APC Cost (less 
amount previously paid) 

Post-attachment inspection ......................................................................Total APC Cost 

Transfers of Attachments .........................................................................$50.00 

Curing Attachments’ noncompliance with Codes and Laws ...................Total APC Cost 

Special inspections ...................................................................................Total APC Cost 

Periodic Field Counts ...............................................................................Total APC Cost 
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  C-1 

EXHIBIT C 

INSURANCE SCHEDULE 

Commercial general liability insurance on an Occurrence basis, the amounts of which shall be at 
least $2,000,000 for each Occurrence, and $2,000,000 for products-completed operations, except 
where Licensee has 1,500 or fewer Attachments on Licensee’s poles, in which case Licensee shall 
carry at least $1,000,000. 

Business Automobile Liability insurance covering autos of Licensee, including owned, hired and 
non-owned automobiles, for Bodily Injury and Property Damage with a combined single limit of 
at least $1,000,000 each Occurrence for any year in which Licensee has more than 7,500 
attachments.  For any year in which Licensee has 7,500 or fewer attachments, Licensee shall carry 
at least the amount of Business Automobile Liability insurance required by law. 

Excess Liability Insurance in Umbrella, follow form coverage with a limit of at least $8,000,000 
each Occurrence for any year in which Licensee has more than 7,500 Attachments on Licensor’s 
poles under this Agreement, or 

Excess Liability Insurance in Umbrella, follow form coverage with a limit of at least $3,000,000 
each Occurrence for any year in which Licensee has 1,501 to 7,500 Attachments on Licensor’s 
poles under this Agreement, or 

Excess Liability Insurance in Umbrella, follow form coverage with per-Occurrence limits such 
that the aggregate amounts of insurance (primary + excess) equals not less than $5,000,000 for any 
year in which Licensee has 1500 Attachments or less on Licensor’s poles under this Agreement. 

Workmen’s Compensation Laws in statutory amounts, and Employers Liability coverage in an 
amount of at least one million dollars ($1,000,000) combined single limit. 
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EXHIBIT D 

PERFORMANCE ASSURANCE SCHEDULE 

Number of Attachments Rate Cumulative Coverage Amount 

From To  Up to 

1 3,000 $100/Attachment $300,000 

3,001 6,000 $75/Attachment $525,000 

6,001 25,000 $50/Attachment $1,475,000 

More than 25,000 $25/Attachment --- 

 
The minimum amount of coverage is $50,000. 

For the purpose of determining the amount of coverage required, the number of Attachments shall 
be the total number for which annual attachment fees were billed at the beginning of the current 
Contract Year.  Maximum coverage is $2,500,000. 
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EXHIBIT E 

SPECIAL INSPECTIONS 

If during the course of performing periodic inspections, or through any other means, Licensor finds 
a pattern of recurring violations (at least ten violations of Licensee’s Attachments for every 100 
Licensee Attachments inspected), Licensor shall have the right, but not the obligation, to perform 
a special inspection at the Licensee’s expense.  Licensor shall notify Licensee at least thirty (30) 
days in advance of performing the special inspection of the location, nature and number of 
violations.  Licensee shall participate in the special inspection.  The special inspection will be 
limited to the substation on which the violations are found and to no more than approximately 20% 
of the Licensee’s system in a calendar year, provided Licensee’s system exceeds 1,000 
attachments, unless agreed upon otherwise.  Special inspections will be performed by Licensor 
personnel or, if contracted to a third party, will be competitively bid every third year.  Licensor 
shall provide Licensee written notice at least 30 days in advance of issuing requests for information 
in order that Licensee may provide suggestions for contractors to be included on bid lists for special 
inspection contracts.  However, all contractors must meet Licensor’s bidder qualification 
requirements to be included on the bid list.  To be considered for an award of a contract, a bidder 
must be a responsible bidder and must submit a responsive bid.  Nothing in this Exhibit or Section 
11 shall require Licensor to deviate from its normal bid procedures, nor shall anything in this 
Exhibit or Section 11 prohibit Licensor from conducting any special inspections at its own 
expense. 
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EXHIBIT F 

AGREEMENT TO ASSUME 
RIGHTS AND OBLIGATIONS OF POLE LICENSE AGREEMENT 

(1 OF 2) 

[NEW ENTITY] and [LICENSEE], Licensee to Pole License Agreement No. 
_______________, have entered into an agreement whereby [NEW ENTITY] will assume 
ownership of the following pole attachments attached to Licensor’s poles: 

[IDENTIFY ATTACHMENTS AT ISSUE BY NUMBER AND LOCATION] 

The above-identified attachments are currently governed by Pole License Agreement No. 
_______________.  [NEW ENTITY] is not currently a party to a pole license agreement with 
Alabama Power Company (“Licensor”).  Licensee and [NEW ENTITY] recognize that Licensor 
has not consented to the assignment of Pole License Agreement No. ________________. 

In recognition of the above, [NEW ENTITY] agrees to be bound by all the terms of Pole License 
Agreement No. ________________, as though it is an original counterparty to same, until such 
time as [NEW ENTITY] enters a new and independent Pole License Agreement with Licensor for 
the above-identified attachments.  [NEW ENTITY] and Licensee expressly recognize and agree 
that should [NEW ENTITY] at any time fail to comply with the terms of Pole License Agreement 
No. ________________ prior to entering into a new and independent Pole License Agreement 
with Licensor, Licensee shall remain fully liable under the terms of Pole License Agreement No. 
__________________ with respect to the above-identified attachments. 

[NEW ENTITY] agrees to provide a written copy of this Exhibit F, executed by representatives 
from both [NEW ENTITY] and [LICENSEE], to Licensor no less than sixty (60) days prior to 
assumption of ownership of the above-identified attachments.  [NEW ENTITY] expressly agrees 
to provide all necessary contact information and documentation (including proof of insurance and 
performance bond) required by Pole License Agreement No. ______________ to Licensor no less 
than fifteen (15) business days prior to assumption of ownership of the above-identified 
attachments.  [NEW ENTITY] and Licensee recognize, understand and agree that [NEW 
ENTITY]’s failure to provide all necessary contact information and documentation to Licensor’s 
satisfaction shall void this Exhibit F and render Licensee responsible for all obligations of Pole 
License Agreement No. _______________ with respect to the above-identified attachments. 
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  F-2 

EXHIBIT F 

AGREEMENT TO ASSUME 
RIGHTS AND OBLIGATIONS OF POLE LICENSE AGREEMENT 

(2 OF 2) 

[NEW ENTITY] 

  
Name 

  
Title 

  
Signature 

  
Date 

  

  

  

  

  
Mailing Address and Phone Number 

[LICENSEE] 

  
Name 

  
Title 

  
Signature 

  
Date 
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Kyle Hitchcock AT&T Technology Operations T: 262.376.5217at&t Associate Director, National National C &
Jwnt Utility Team W63N548 Hanover Avenue

Cedarburg, WI 53012

June 26, 2018

Via Email STMorgansouthernco.com
Sherri Morgan
Joint Use Team Leader
Alabama Power Company
600 18th Street North
Bin 1ON-0715
Birmingham, Alabama 35203

Sherri:

AT&T Alabama (“AT&T”) is likewise disappointed because the June 1 meeting did not unfold as
we had hoped. Alabama Power had two months to prepare for an executive-level meeting
about rental rates, and yet did not provide a rate proposal at the meeting or within the two-
week window agreed upon at the meeting. Developing that proposal should not be
complicated for Alabama Power because the FCC set the range of rates that applies to these
negotiations when it benchmarked rates for ILECs based on its new telecom and pre-existing
telecom formulas. Alabama Power must know the new telecom rates that it has been charging
AT&T’s competitors, and can readily perform the calculation to determine the associated pre
existing telecom rates.

AT&T continues to believe that it is entitled to the new telecom rate. Notably, when trying to
justify a higher rate, Alabama Power has not identified or quantified a single competitive
advantage that it claims AT&T enjoys under the Joint Use Agreement. The “model” license
agreement containing Alabama Power’s best-case-scenario license terms adds nothing to the
discussion. Only signed license agreements with AT&T’s competitors can show the terms and
conditions that actually apply to AT&T’s competitors. Alabama Power has not provided those
agreements; once again, I renew my request for them.

Reducing Alabama Power’s exorbitant rental rates is a top priority for AT&T, and it intends to
take whatever action is required if our companies cannot soon negotiate new rental rates.
Please provide Alabama Power’s rate offer without delay, so that AT&T can decide whether
another in-person or telephone meeting is warranted.

In the meantime, we will provide the 2017 pole cost data that you have requested. To be clear,
that information is not germane to the just and reasonable rental rate Alabama Power may
charge AT&T. Federal law entitles AT&T to a reduced rental rate, and to a refund of its past
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Sherri Morgan
June 26, 2018
Page 2

overpayments. It need not first renegotiate the entire loint use agreement or develop some
new “operating relationship.” We remain willing to discuss the other terms of our relationship,
as I stated at our June 1 meeting. But we need to first quickly reduce the unjust and
unreasonable rental rates that Alabama Power has long been charging us in violation of federal
law so that we can better compete in today’s market for broadband and other advanced
services.

Sincerely,

5/ tkc’t
Kyle Hitchcock
Associate Director, National joint Use Team
AT&T Technology Operations, National C&E
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Kyle F. Hitchcock AT&T Technology Operations T; (262) 376-5217
Associate Director W63N54& Hanover Avenue kh1392@atr.com
Natto pal joint Utility Team National C&E

FLR I
Cedarburg, WI 53012

August 16, 2018

Via US Mail and Email STMorganSouthernco.corn
Sherri Morgan
Joint Use Team Leader
Alabama Power Company
600 18th Street North
Bin ION-0715
Birningham, AL 35203

Re: AT&T and Alabama Power

Dear Ms. Morgan:

Thank you for your July 19 letter. We are pleased that Alabama Power is working to provide us
an offer for a new rate but are surprised that we have not yet received it. We continue to think
that Alabama Power is needlessly complicating its effort by looking beyond the FCC’s new and
pre-existing telecom rate formulas. The FCC said in the 2011 Pole Attachment Order that it
expected companies to look to the new telecom and pre-existing telecom rates when negotiating
a “just and reasonable” rate for an ILEC. Earlier this month, the FCC went a step further and
adopted a presumption that the ‘just and reasonable” rate is the new telecom rate unless Alabama
Power can prove by clear and convincing evidence that AT&T receives competitive benefits
under the joint use agreement that provide it a net material advantage over its competitors. Even
if Alabama Power could meet that high standard, the highest rate it could charge would be the
pre-existing telecom rate, which the FCC set as a “hard cap” where an ILEC has a net material
advantage over its competitors.

The FCC’s recent Order reinforces our view that AT&T has long been entitled to the new
telecom rate because it does not enjoy any material advantages over its competitors (much less a
net material advantage) and Alabama Power will not be able to prove otherwise. Our conclusion
is confirmed by the list of alleged “benefits” in your letter, as each was either imposed on AT&T
for the benefit of Alabama Power, has no value or imposes additional costs on AT&T, or is
reciprocal to Alabama Pow-er,

For example, AT&T’s position as the lowest on the pole has resulted in damages not suffered by
its competitors: when attachers improperly engineer or construct their facilities, and it results in a
pole leaning, it is AT&T’s facilities that become low-hanging without notice and vulnerable to
being struck by large vehicles. Also because of their location on the pole—which is the result of
the origin of joint use, and not some special benefit—AT&T’s attachments are more susceptible
to damage by workers ascending the pole to work on facilities above them. Similarly, the fact
that AT&T performs its oxvn pre-attachment and post-attachment inspections, rather than paying
Alabama Power to perform that work, does not cut costs for AT&T or impose them on Alabama
Power. Alabama Power, as a result, cannot “charge a higher rate” because AT&T “performs a
particular service itself” See Dominion Order ¶ 18 & n.67. Nor can Alabama Power justify the
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high rates it charges AT&T by “identifying as alleged ‘benefits’ to [the ILEC] services that [the
ILEC] is likewise required to extend to [the power company] under the Joint Use Agreements.
Id. ¶ 21. These “reciprocal benefits” impose costs on AT&T that are not incurred by its
competitors. AT&T also incurs substantial costs to build and maintain joint use poles, which
AT&T’s competitors are not obligated to pay—something entirely missing from the list of
alleged “benefits” provided in your letter.

There are other reasons why we think that your list of alleged “benefits” does not justify a rate
higher than the new telecom rate, but it would be premature to provide a hill analysis since
Alabama Power has not yet quantified the value of these alleged “benefits” or produced all of its
license agreements. We appreciate your willingness to share two recently-executed agreements,
but we requested all of Alabama Power’s license agreements, which are needed for a proper
evaluation of whether AT&T “has been advantaged relative to a typical competitor or an average
of its competitors.” Dominion Order ¶ 20. We cannot perform that analysis with only two
license agreements.

For purposes of these discussions, we will not quarrel with Alabama Power’s decision to redact
the name of particular licensees from the agreements. But we do not understand why the cable
and new telecom rates are also redacted from the agreements. We also find it curious that
Alabama Power has refused to provide its cable and new telecom rates, and its cable and new
telecom rate calculations, when it has asked AT&T to provide its “current rate for its pole
licensees (and the supporting data and calculations).” AT&T’s rates would only be relevant if it
were to seek more favorable rates than it charges its attachers, and it will not. See Pole
Attachment Order 9219. Alabama Power has also asked for AT&T’s license agreements, but
they are not relevant to the question of what rate is ‘just and reasonable” to attach to Alabama
Power’s poles. Alabama Power’s license agreements, and its rates and rate calculations, on the
other hand, are central to the analysis, and must be provided. See 47 C.F.R. § 1.1 404(g)(2),
1.1424.

We disagree with other aspects of your letter. For example, the FCC continued this month that it
does intend to reduce rates under “privately-negotiated agreements,” and rejected Southern
Company’s argument that the new telecom rate presumption “should not apply. . . to existing
agreements.” See Third Report and Order 9 127 & n.479. Indeed, the FCC’s previously
“expressed reluctance to disturb tenus or conditions in joint use agreements that were entered
into prior to the adoption of the [2011] Pole Attachment Order” never extended to all existing
agreements, but only to those entered “between parties with relatively equal bargaining power.”
See Dominion Order ¶ 10. Here, AT&T has always operated at a significant negotiating
disadvantage and suffered from Alabama Power’s use of its superior bargaining power. While
Alabama Power now claims that the parties’ per-pole rental obligations would cancel each other
out if AT&T owned 43.1 percent of the jointly used poles, AT&T has never owned close to 43.1
percent of the jointly used poles and has never been required to own that percentage of poles. It
is precisely these facts that allowed Alabama Power to impose unjust and unreasonable rental
rates on AT&T at the outset and maintain them over the past four decades.

We would like to quickly conclude these negotiations. We appreciate Alabama Power’s
willingness to consider “creative alternatives” to the current rate provision but think that a
reciprocal license agreement that applies only to new poles would be administratively unwieldy
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and inconsistent with federal law. We instead urge Alabama Power to provide without further
delay the offer that we have sought since March 7th and that Alabama Power promised to
provide us at our June 1 executive-level meeting. In the meantime, and in light of these ongoing
negotiations, Alabama Power should withdraw its recent invoice of in claimed late
fees, particularly since any delay in this year’s rental payment is ihe direct result of Alabama
Power’s excessively high invoice and apparent unwillingness, in spite of its assurances
otherwise, to make even an initial offer.

Sincerely,
-

s/k
Kyle Hitchcock
Associate Director, National Joint Utility Team
AT&T Technology’ Operations, National C&E
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From: MILLER, DIANNE W  
Sent: Friday, February 08, 2019 6:20 PM 
To: 'Boyd, Pamela Owens' <POBOYD@southernco.com> 
Subject: APC/AT&T Joint Use Agreement Discussion‐‐ February 8, 2019 
 
 
 
Pam, 
  I am happy we were able to speak on a Friday afternoon.     Wanted to drop you this note so I can send you the clip on 
our embedded pole cost based on year‐end 2017 data.   I can confirm that AT&T calculated a    bare pole cost, 
using year‐end 2017 data, for the purposes of the contract rate calculation.   Per below. 
 
 

 
 
 
Per our phone conversation,  we do not desire to provide information regarding third‐party attachments to AT&T’s 
poles,  nor do we wish to complicate our negotiations by talking about changes to our existing agreement.   We would 
like to talk about our existing Joint Use agreement and reasonable rates associated with our current agreement. 
 
And let me try to clarify further for you when we talked about needing your new and pre‐existing telecom rate 
calculations.   Our use of the terms “new telecom rate”  and “pre‐existing telecom rate” or “upper‐bound rate” is 
consistent with the language of the FCC in its April 7, 2011 Order in WC Docket No. 07‐245 (2011 Order) where it defined 
the “new telecom rate” as the telecom rate developed under the pre‐2011 Order formula (the pre‐existing telecom rate) 
multiplied by a factor based on the number of attaching entities. 
 
As an example only ‐  a pre‐existing telecom first foot rate of $10 would translate to a new telecom first foot rate of 
$6.60 if the urban multiplier of 0.66 were used.    Using a “first foot” descriptor might be a little confusing now,   but if 
we use it,   it will readily translate into an opportunity to discuss how the telecom formula is supposed to work if more 
than one foot of space is used or reserved. 
Exhibit A‐2 in the agreement gives an outline,   but it doesn’t show your actual full computations or your inputs.         
 
I will provide you the names of the attendees from AT&T as soon as I confirm those.    And once we know some travel 
logistics,  we can confirm the start time of our February 22 meeting. 
And thanks again for accommodating a dial‐in participant from AT&T! 
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I am really looking forward to meeting you in person!     I feel sure that we can come out with a resolution that works for 
both companies if we keep working at it! 
 
Regards, 
 
Dianne Miller 
AT&T 
Director ‐  National Joint Utility Team 
 
 
 
 

From: Boyd, Pamela Owens [mailto:POBOYD@southernco.com]  
Sent: Wednesday, February 06, 2019 3:06 PM 
To: MILLER, DIANNE W <dm6516@att.com> 
Subject: APC/AT&T Joint Use Agreement Discussion 
 
Dianne, Just wanted to follow‐up on our conversation today regarding the data/information we need in order to make 
the February 22 meeting productive.  Though we had requested a number of different pieces of data since the beginning 
of our discussions last Spring, the main pieces of data/information we need at this point are as follows: 
 
 The current rates that AT&T charges its CATV and CLEC attachers in Alabama, as calculated under the FCC’s 

formulas; 

 Examples of AT&T’s pole license agreements with CATVs and CLECs in Alabama; (We provided this to Kyle 

previously, and if you need this just let me know) 

 AT&T’s calculation of its average embedded pole cost based on year‐ending 2017 data (if AT&T disagrees with 

our calculation of  ); 

 The portions of the joint use agreement (other than the Appendix B annual rate methodology) that AT&T wants 

to change, if any; 

 The portions of the joint use agreement in which AT&T sees no going‐forward value (for example, does AT&T 

see value in the 2.5 feet of allocation space, the ability to use space in excess of allocated space, the per pole vs. 

per attachment billing methodology, etc.) 

We would like to be in a position to make a firm offer to AT&T prior to the February 22 meeting.  In order to do so, we 
would need this data (or at least the first three bullet points) by the end of this week.  Also, as I mentioned on the 
phone, we are interested in conducting a long‐overdue joint survey.  The last survey was around 2003.  A new survey 
would help both parties, both operationally and with respect to ensuring accurate billing on going‐forward basis.  We 
are not particularly concerned with a true‐up following the survey, so if the potential for a true‐up is an impediment to 
AT&T moving‐forward, we are willing to work around this.  We are also open to more innovative and efficient ways to 
accomplish this survey. 
 
The address for the meeting location is 600 North 18th Street, Birmingham.  The Hampton Inn and Suites located 
downtown is within walking distance.  There is also a Sheraton and Westin that are downtown but not really within 
walking distance.  If you prefer to get a slight bit out of downtown the lakeshore area in Homewood and Walker’s 
Chapel Rd. area in Fultondale has a variety of hotels as well.  I hope this helps, but if I can answer any further questions 
logistically please let me know. 
 
https://www.guestreservations.com/Hampton‐Inn‐Suites‐Downtown‐Tutwiler‐
Birmingham/booking?msclkid=219ca51909201e4f90a0f94232bcda1f 
 
I enjoyed talking with you today and good luck with the Town Hall and all your HR duties today, I know we will both get 

through those 😊!   If you need more time to pull together the data just let me know and we can find another alternate 
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date without getting too far out in the future.  We just want the meeting to be as productive as possible.  Please let me 
know if you have any questions about this.  I look forward to meeting you in person and working with you on a 
resolution that makes sense for both companies! 
 
 

Pam O. Boyd 
ALABAMA POWER COMPANY 
PD Technical Services General Manager 
O (205) 257‐5224 | C (205) 913‐1573 
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From: Boyd, Pamela Owens [mailto:POBOYD@southernco.com]  
Sent: Thursday, February 21, 2019 3:21 PM 
To: MILLER, DIANNE W <dm6516@att.com> 
Subject: RE: Friday Meeting: APC/AT&T Joint Use Agreement Discussion‐‐  
 
Thank‐you for providing the attendees information.  I have been out of the office quite a bit lately but I believe Karen 
has sent you everything regarding how you check in.  Due to the size of our meeting we are going to move to a slightly 
larger conference room, therefore the number Mark Peters should call to participate via phone is 205‐257‐1181. 
 
Thank‐you for responding as well regarding the payments.  In regards to the annual pole cost information, our position 
still remains that this is a relevant piece of information to Alabama Power in order to negotiate as a joint use partner; 
therefore we will not be able to provide any offering at the meeting tomorrow.  I thought I had made that clear in our 
last discussion, my apologies if there was any misunderstanding. 
 
I look forward to meeting you in person tomorrow. 
 
 

Pam O. Boyd 
ALABAMA POWER COMPANY 
PD Technical Services General Manager 
O (205) 257‐5224 | C (205) 913‐1573 
 

       
 
 
 
 

From: MILLER, DIANNE W [mailto:dm6516@att.com]  
Sent: Monday, February 18, 2019 2:27 PM 
To: Boyd, Pamela Owens <POBOYD@southernco.com> 
Subject: Friday Meeting: APC/AT&T Joint Use Agreement Discussion‐‐  
 

 EXTERNAL MAIL: Caution Opening Links or Files  

 
 Pam, 
 
        Looking forward to meeting on Friday!       I don’t believe that I provided to you the names of attendees from the 
AT&T side yet – they are: 
 
                              Dianne Miller    ‐   Director,  National Joint Utility Team 
                              Dan Rhinehart  ‐   Regulatory and Rates 
                              Dorian Denburg   ‐   AT&T Legal Counsel 
                              Chris Huther  ‐      External Legal Counsel 
                              Mark Peters  ‐   Regulatory    (participate via phone in meeting room) 
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      Our hotel and flight plans are in place for meeting on February 22,  2019.       We can do a start time of  9am Central 
time if that works for you. 
 
     I have the meeting address as  600 18th Street North in Birmingham.    Do we enter the lobby and sign in at Security 
Desk and wait to be escorted to meeting area? 
 
    Also,  if I could obtain the dial‐in conference bridge in advance for the person that will be participating via phone on 
Friday,  that would be great! 
 
   Looks like rainy weather on Friday. 
 
 
Regards, 
 
Dianne Miller  
      
 
 

From: MILLER, DIANNE W  
Sent: Friday, February 15, 2019 1:42 PM 
To: 'Boyd, Pamela Owens' <POBOYD@southernco.com> 
Subject: RESPONSE: APC/AT&T Joint Use Agreement Discussion‐‐ February 8, 2019 
 
 
Pam, 
 
  In the spirit of expeditiousness,   I’m just going to reply to each of your points below in RED from your memo. 
 
Dianne 
 
 

From: Boyd, Pamela Owens [mailto:POBOYD@southernco.com]  
Sent: Wednesday, February 13, 2019 10:54 AM 
To: MILLER, DIANNE W <dm6516@att.com> 
Subject: RE: APC/AT&T Joint Use Agreement Discussion‐‐ February 8, 2019 
 
I hope you had a great weekend, even though this weather has been a bit crazy.  Thank‐you so much for responding last 
Friday and confirming AT&T’s Bare Pole Cost of   based on year end 2017 data.  I believe that resolves any 
outstanding data issues regarding the 2017 true‐up invoice and the 2018 estimated invoice from Alabama Power to 
AT&T.  The 2017 true‐up invoice was issued on August 14, 2018 in the amount of  .  Interest has been 
accruing on the 2017 true‐up invoice since August 14th.  Given that this amount relates to the 2017 billing period, given 
that this amount is now almost six months outstanding and given that AT&T has confirmed the   bare pole cost, 
we would very much appreciate payment of this invoice prior to our February 22 meeting. 
 
Pam, coincidentally this payment was in the works so it should arrive to APCO before or shortly after our meeting. 
  
 
Also, the 2018 estimated invoice was issued on November 13, 2018 in the amount of  .  Please advise of 
the status of this payment prior to our meeting. 
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We are reviewing the 2018 invoice and expressed our concerns regarding the invoice and the rental rates used to derive 
it at the executive‐level meeting last year.  Those concerns haven’t been addressed and are the reason we’re meeting 
again next week. 
 
 
In response to your request for our telecom rate calculations, please reference the July 19th letter to Kyle where he had 
previously requested the same information.  We provided him Alabama Power’s 2017 annual pole cost of   
(based from FERC Form 1 data).  From this figure ATT can calculate the rate based on the old telecom rate, new telecom 
rate, cable rate, etc… My apologies for not mentioning this on Friday.  There have been so many communications I just 
could not put my finger on it while we were on the phone. 
 
The annual pole cost is helpful, but APCO has not shown how it calculated the rate or the “modifications and 
adjustments” that were made to derive it.  While the pole cost may allow AT&T to calculate the rates APCO may have 
charged AT&T’s competitors, it still does not enable AT&T, as we need, to determine whether those rates were correctly 
calculated. 
  
 
In order to have a successful meeting on the 22nd we do need the same annual pole cost information from AT&T.    In 
order to discuss any kind of revised cost sharing methodology we need this information to better understand AT&T’s 
actual cost of pole plant.  At this meeting it is not necessary to have AT&T’s actual CLEC agreement, however the annual 
pole cost information is critical in discussing rates between the two companies. 
 
We’ve addressed this before‐‐providing AT&T’s annual pole cost is irrelevant as regards the just and reasonable rate that 
AT&T is entitled to under the law for its attachments on APCO’s poles (the issue to be discussed at the meeting). 
 
 
I look forward to meeting you in person, however I do fear that a meeting on the 22nd  will not be productive without 
AT&T’s requested cost of pole plant provided in advance.  Without this information we will not be able to react to any 
proposals from your team.  Also, as mentioned above, we would appreciate payment of the 2017 true‐up invoice prior 
to the meeting on the 22nd. 
 
I do look forward to meeting you and your team in person.    I think a worthwhile discussion can take place.     And I trust 
you will make good on your commitment to provide AT&T an offer at the meeting or beforehand.   We eagerly await 
that. 
 
I will be on vacation today and tomorrow but don’t hesitate to call me on my cell if you need anything or have any 
questions.  I will be back in the office on Friday. 
 
Looks like we are in for a lot of rain this forthcoming week as we plan our travel! 
 
Dianne Miller 
 
 

Pam O. Boyd 
ALABAMA POWER COMPANY 
PD Technical Services General Manager 
O (205) 257‐5224 | C (205) 913‐1573 
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From: MILLER, DIANNE W [mailto:dm6516@att.com]  
Sent: Friday, February 8, 2019 5:20 PM 
To: Boyd, Pamela Owens <POBOYD@southernco.com> 
Subject: APC/AT&T Joint Use Agreement Discussion‐‐ February 8, 2019 
 

 EXTERNAL MAIL: Caution Opening Links or Files  

 
 
Pam, 
  I am happy we were able to speak on a Friday afternoon.     Wanted to drop you this note so I can send you the clip on 
our embedded pole cost based on year‐end 2017 data.   I can confirm that AT&T calculated a    bare pole cost, 
using year‐end 2017 data, for the purposes of the contract rate calculation.   Per below. 
 
 

 
 
 
Per our phone conversation,  we do not desire to provide information regarding third‐party attachments to AT&T’s 
poles,  nor do we wish to complicate our negotiations by talking about changes to our existing agreement.   We would 
like to talk about our existing Joint Use agreement and reasonable rates associated with our current agreement. 
 
And let me try to clarify further for you when we talked about needing your new and pre‐existing telecom rate 
calculations.   Our use of the terms “new telecom rate”  and “pre‐existing telecom rate” or “upper‐bound rate” is 
consistent with the language of the FCC in its April 7, 2011 Order in WC Docket No. 07‐245 (2011 Order) where it defined 
the “new telecom rate” as the telecom rate developed under the pre‐2011 Order formula (the pre‐existing telecom rate) 
multiplied by a factor based on the number of attaching entities. 
 
As an example only ‐  a pre‐existing telecom first foot rate of $10 would translate to a new telecom first foot rate of 
$6.60 if the urban multiplier of 0.66 were used.    Using a “first foot” descriptor might be a little confusing now,   but if 
we use it,   it will readily translate into an opportunity to discuss how the telecom formula is supposed to work if more 
than one foot of space is used or reserved. 
Exhibit A‐2 in the agreement gives an outline,   but it doesn’t show your actual full computations or your inputs.         
 
I will provide you the names of the attendees from AT&T as soon as I confirm those.    And once we know some travel 
logistics,  we can confirm the start time of our February 22 meeting. 
And thanks again for accommodating a dial‐in participant from AT&T! 
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I am really looking forward to meeting you in person!     I feel sure that we can come out with a resolution that works for 
both companies if we keep working at it! 
 
Regards, 
 
Dianne Miller 
AT&T 
Director ‐  National Joint Utility Team 
 
 
 
 

From: Boyd, Pamela Owens [mailto:POBOYD@southernco.com]  
Sent: Wednesday, February 06, 2019 3:06 PM 
To: MILLER, DIANNE W <dm6516@att.com> 
Subject: APC/AT&T Joint Use Agreement Discussion 
 
Dianne, Just wanted to follow‐up on our conversation today regarding the data/information we need in order to make 
the February 22 meeting productive.  Though we had requested a number of different pieces of data since the beginning 
of our discussions last Spring, the main pieces of data/information we need at this point are as follows: 
 
 The current rates that AT&T charges its CATV and CLEC attachers in Alabama, as calculated under the FCC’s 

formulas; 

 Examples of AT&T’s pole license agreements with CATVs and CLECs in Alabama; (We provided this to Kyle 

previously, and if you need this just let me know) 

 AT&T’s calculation of its average embedded pole cost based on year‐ending 2017 data (if AT&T disagrees with 

our calculation of  ); 

 The portions of the joint use agreement (other than the Appendix B annual rate methodology) that AT&T wants 

to change, if any; 

 The portions of the joint use agreement in which AT&T sees no going‐forward value (for example, does AT&T 

see value in the 2.5 feet of allocation space, the ability to use space in excess of allocated space, the per pole vs. 

per attachment billing methodology, etc.) 

We would like to be in a position to make a firm offer to AT&T prior to the February 22 meeting.  In order to do so, we 
would need this data (or at least the first three bullet points) by the end of this week.  Also, as I mentioned on the 
phone, we are interested in conducting a long‐overdue joint survey.  The last survey was around 2003.  A new survey 
would help both parties, both operationally and with respect to ensuring accurate billing on going‐forward basis.  We 
are not particularly concerned with a true‐up following the survey, so if the potential for a true‐up is an impediment to 
AT&T moving‐forward, we are willing to work around this.  We are also open to more innovative and efficient ways to 
accomplish this survey. 
 
The address for the meeting location is 600 North 18th Street, Birmingham.  The Hampton Inn and Suites located 
downtown is within walking distance.  There is also a Sheraton and Westin that are downtown but not really within 
walking distance.  If you prefer to get a slight bit out of downtown the lakeshore area in Homewood and Walker’s 
Chapel Rd. area in Fultondale has a variety of hotels as well.  I hope this helps, but if I can answer any further questions 
logistically please let me know. 
 
https://www.guestreservations.com/Hampton‐Inn‐Suites‐Downtown‐Tutwiler‐
Birmingham/booking?msclkid=219ca51909201e4f90a0f94232bcda1f 
 
I enjoyed talking with you today and good luck with the Town Hall and all your HR duties today, I know we will both get 

through those 😊!   If you need more time to pull together the data just let me know and we can find another alternate 
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date without getting too far out in the future.  We just want the meeting to be as productive as possible.  Please let me 
know if you have any questions about this.  I look forward to meeting you in person and working with you on a 
resolution that makes sense for both companies! 
 
 

Pam O. Boyd 
ALABAMA POWER COMPANY 
PD Technical Services General Manager 
O (205) 257‐5224 | C (205) 913‐1573 
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From: MILLER, DIANNE W  
Sent: Monday, February 25, 2019 6:56 PM 
To: Boyd, Pamela Owens <POBOYD@southernco.com> 
Subject: Alabama Power / AT&T: Post‐Meeting from February 22, 2019 
 
Pam, 

Thank you for meeting with us on Friday.  We thought the meeting was informative and we are glad that we had another 
chance to sit down with your team to try to settle our rate dispute.  Although we were disappointed that Alabama 
Power did not offer AT&T a new rental rate, we appreciated the opportunity to walk through Alabama Power’s 
information requests and confirm that Alabama Power has all the information it needs to make a rental rate offer.   

Thinking back on our meeting and recalling some points,  we explained that AT&T calculates a net bare pole cost for 
purposes of its new telecom rental rate calculations using publicly available ARMIS data and the distribution pole counts 
that AT&T discloses to Alabama Power each year.   We also confirmed for Alabama Power that AT&T’s net bare pole cost 
for 2017 was about $60 and that AT&T calculates new telecom rates for its attachers using FCC default inputs for pole 
height (37.5 feet),  usable space (13.5 feet),  telephone company appurtenance factor (5%), average number of attaching 
entities in an urbanized area (5), and cost allocation factor (0.66).    We also explained that,  because a new FCC default 
rate of return takes effect each year on July 1,  AT&T uses a 50/50 average of the two relevant rates of return for a 
particular calendar year.  For example,  for the 2017 calendar year,  the applicable rate of return would 
be  10.875%,  representing the average of  11.0%  (effective Jan.‐June, 2017) and  10.75%  (effective July‐Dec., 2017).  
 
And in turn,  we also appreciate the information that Alabama Power provided us on Friday.   In particular, Alabama 
Power confirmed that it calculates a net bare pole cost for purposes of its new telecom rental rate calculations using the 
same distribution pole counts that it provides to AT&T each year in its annual “Pole Rental Reconciliation” 
calculation.    Alabama Power also explained that it calculates new telecom rates using a   rate of return and a 

 applied depreciation rate (even though that depreciation rate differs from what was reported in the company’s 
FERC Form 1 report for 2017),  and that it adds one‐half of its Account 365 investment in grounding to the costs booked 
in Account 364.    Alabama Power also clarified that the investment amounts it reports to AT&T as “Total Distribution 
Pole Investment” and “Total Distribution Pole Investment less 32.5% of Concrete Pole Investment” in its annual “Pole 
Rental Reconciliation” calculation represent the investment amounts in Account 364 less the investment in 
appurtenances.    Finally, Alabama Power let us know that it does not have survey data to establish the average number 
of attaching entities on its poles and so uses the FCC’s default value for the average number of attaching entities, as well 
as for pole height (37.5 feet), unusable space (24 feet), electric company appurtenance factor (15%), and space occupied 
(1 foot).   

We had a few questions at the meeting that you agreed to answer.  In particular: 

1. Depreciation Reserves 

 With respect to the use of Account 101 (Total Plant in Service) and Account 108 (Depreciation Reserve) in 
estimating the pole investment depreciation reserve, does Alabama Power calculate new telecom rates using 
“total company” amounts or “electric utility” amounts?  

 With respect to Account 364, does Alabama Power maintain account‐specific depreciation reserves?  If so, why 
does Alabama Power not develop pole costs based on actual depreciation reserves for poles? 
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2. Depreciation Rate 

 On page 337 (page 241 of the pdf) line 20 of Alabama Power’s 2017 FERC Form 1, the total depreciable 
distribution plant is reported as $6,749,181,000, but on page 207 (page 101 of the pdf) line 75, the total 
distribution plant is reported as $7,032,719,132.  Please explain why there is a $283 million difference in these 
numbers and why the depreciation expense carrying charge element should not be adjusted to reflect the non‐
depreciable components of distribution plant.   

 Please indicate whether the depreciation rate used by Alabama Power to derive a net bare pole cost of 
 for 2017 includes depreciation on Distribution Easements as reported at page 337 (page 241 of the 

pdf) line 21 of Alabama Power’s 2017 FERC Form 1. 

3. Rate of Return 

 Please provide the calculation and supporting workpapers for the   rate of return used by Alabama Power 
to calculate its 2017 net bare pole cost of  .  Please include the percentage mix of equity, preferred 
equity, debt and costless equity (accumulated deferred taxes) as the cost of equity (or in the alternative the 
allowed weighted cost of equity), the cost of preferred equity and the cost of debt. 

 In calculating its rate of return, does Alabama Power use for its allowed weighted cost of equity the 5.98% 
value reported as the “adjusting point” value on page 123.20 (page 61 of the pdf) of Alabama Power’s 2013 
FERC Form 1, Notes to Financial Statements?  If not, please let us know the value used and its source. 

 Does the   rate of return used by Alabama Power include the “performance‐based adder of seven basis 
points, of 0.07%” that is disclosed on page 123.20 (page 61 of the pdf) of Alabama Power’s 2013 FERC Form 1, 
Notes to Financial Statements? 

 

We appreciate your willingness to provide answers to these questions as quickly as possible.    We also renew our 
request that Alabama Power offer us a new telecom rate so that we are comparable to our competitors.    At the 
meeting, Alabama Power expressed an unwillingness to provide AT&T a rate offer that even approximated the higher 
pre‐existing telecom rate.    We would urge Alabama Power to reconsider that position and provide AT&T a rate offer by 
March 7,   which is the date that will mark one full year of our rental rate negotiations. 

Thank you again for hosting us on Friday.     It was so nice to finally meet you in person! 

 

Regards, 

Dianne Miller 
AT&T 
Director ‐  National Joint Utility Team 
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From: Boyd, Pamela Owens [mailto:POBOYD@southernco.com]  
Sent: Wednesday, February 27, 2019 10:08 AM 
To: MILLER, DIANNE W <dm6516@att.com> 
Subject: RE: Alabama Power / AT&T: Post‐Meeting from February 22, 2019 
 
Dianne, 
 
Thank you for traveling to Alabama to meet with us Friday.  We appreciated the opportunity to meet with you in person 
and hope that we can find a mutually acceptable resolution to the rate issue in the near future. 
 
Thank you for summarizing the APC data we discussed and the additional questions you still have related to APC’s 
annual pole cost calculation.  We have already engaged the appropriate subject matter experts, and anticipate having 
the remaining answers to you by March 8th or sooner.  We are also double checking the investment data points that your 
email sought to confirm.  One point of clarification on the presumptions, though: we did not say that we did not have 
data to rebut the FCC’s space presumptions; we said that we did not currently rebut those presumptions with respect to 
CATV and CLEC attachers. 
 
We appreciate your re‐stating the assumptions and values AT&T uses in their own rate calculations.  As we said in the 
meeting, we will likely have questions about your $60 annual pole cost as we work toward a rate proposal. 
 
Please do not expect a new rate proposal by March 7th.  We did not make that commitment at the February 22 meeting, 
and we couldn’t have made that commitment given all the moving parts and the open data and calculation 
issues.  When we do make a proposal, as we promised at the meeting, it will reflect a net economic benefit for AT&T.  If 
you are insisting on a particular amount or type of offer beyond what we have already committed to provide, you are 
setting these negotiations up for failure. 
 
As I said in the meeting, we want to partner with you to serve our customers here in Alabama.  We serve the same 
customers across Alabama.  We share infrastructure in the towns and neighborhoods across this state.  Our companies 
have a long history together.  We want Alabama to prosper and bring better services to our citizens and customers. 
 
We look forward to working with you on this, and thanks again for coming to Birmingham to meet with us. 
 

Pam O. Boyd 
ALABAMA POWER COMPANY 
PD Technical Services General Manager 
O (205) 257‐5224 | C (205) 913‐1573 
 

       
 
 
 
 

From: MILLER, DIANNE W [mailto:dm6516@att.com]  
Sent: Monday, February 25, 2019 5:56 PM 
To: Boyd, Pamela Owens <POBOYD@southernco.com> 
Subject: Alabama Power / AT&T: Post‐Meeting from February 22, 2019 
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 EXTERNAL MAIL: Caution Opening Links or Files  

 
 
Pam, 

 

Thank you for meeting with us on Friday.  We thought the meeting was informative and we are glad that we had another 
chance to sit down with your team to try to settle our rate dispute.  Although we were disappointed that Alabama 
Power did not offer AT&T a new rental rate, we appreciated the opportunity to walk through Alabama Power’s 
information requests and confirm that Alabama Power has all the information it needs to make a rental rate offer.   

Thinking back on our meeting and recalling some points,  we explained that AT&T calculates a net bare pole cost for 
purposes of its new telecom rental rate calculations using publicly available ARMIS data and the distribution pole counts 
that AT&T discloses to Alabama Power each year.   We also confirmed for Alabama Power that AT&T’s net bare pole cost 
for 2017 was about $60 and that AT&T calculates new telecom rates for its attachers using FCC default inputs for pole 
height (37.5 feet),  usable space (13.5 feet),  telephone company appurtenance factor (5%), average number of attaching 
entities in an urbanized area (5), and cost allocation factor (0.66).    We also explained that,  because a new FCC default 
rate of return takes effect each year on July 1,  AT&T uses a 50/50 average of the two relevant rates of return for a 
particular calendar year.  For example,  for the 2017 calendar year,  the applicable rate of return would 
be  10.875%,  representing the average of  11.0%  (effective Jan.‐June, 2017) and  10.75%  (effective July‐Dec., 2017).  
 
And in turn,  we also appreciate the information that Alabama Power provided us on Friday.   In particular, Alabama 
Power confirmed that it calculates a net bare pole cost for purposes of its new telecom rental rate calculations using the 
same distribution pole counts that it provides to AT&T each year in its annual “Pole Rental Reconciliation” 
calculation.    Alabama Power also explained that it calculates new telecom rates using a   rate of return and a 

 applied depreciation rate (even though that depreciation rate differs from what was reported in the company’s 
FERC Form 1 report for 2017),  and that it adds one‐half of its Account 365 investment in grounding to the costs booked 
in Account 364.    Alabama Power also clarified that the investment amounts it reports to AT&T as “Total Distribution 
Pole Investment” and “Total Distribution Pole Investment less 32.5% of Concrete Pole Investment” in its annual “Pole 
Rental Reconciliation” calculation represent the investment amounts in Account 364 less the investment in 
appurtenances.    Finally, Alabama Power let us know that it does not have survey data to establish the average number 
of attaching entities on its poles and so uses the FCC’s default value for the average number of attaching entities, as well 
as for pole height (37.5 feet), unusable space (24 feet), electric company appurtenance factor (15%), and space occupied 
(1 foot).   

We had a few questions at the meeting that you agreed to answer.  In particular: 

1. Depreciation Reserves 

 With respect to the use of Account 101 (Total Plant in Service) and Account 108 (Depreciation Reserve) in 
estimating the pole investment depreciation reserve, does Alabama Power calculate new telecom rates using 
“total company” amounts or “electric utility” amounts?  

 With respect to Account 364, does Alabama Power maintain account‐specific depreciation reserves?  If so, why 
does Alabama Power not develop pole costs based on actual depreciation reserves for poles? 

2. Depreciation Rate 

 On page 337 (page 241 of the pdf) line 20 of Alabama Power’s 2017 FERC Form 1, the total depreciable 
distribution plant is reported as $6,749,181,000, but on page 207 (page 101 of the pdf) line 75, the total 
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distribution plant is reported as $7,032,719,132.  Please explain why there is a $283 million difference in these 
numbers and why the depreciation expense carrying charge element should not be adjusted to reflect the non‐
depreciable components of distribution plant.   

 Please indicate whether the depreciation rate used by Alabama Power to derive a net bare pole cost of 
 for 2017 includes depreciation on Distribution Easements as reported at page 337 (page 241 of the 

pdf) line 21 of Alabama Power’s 2017 FERC Form 1. 

3. Rate of Return 

 Please provide the calculation and supporting workpapers for the   rate of return used by Alabama Power 
to calculate its 2017 net bare pole cost of  .  Please include the percentage mix of equity, preferred 
equity, debt and costless equity (accumulated deferred taxes) as the cost of equity (or in the alternative the 
allowed weighted cost of equity), the cost of preferred equity and the cost of debt. 

 In calculating its rate of return, does Alabama Power use for its allowed weighted cost of equity the 5.98% 
value reported as the “adjusting point” value on page 123.20 (page 61 of the pdf) of Alabama Power’s 2013 
FERC Form 1, Notes to Financial Statements?  If not, please let us know the value used and its source. 

 Does the   rate of return used by Alabama Power include the “performance‐based adder of seven basis 
points, of 0.07%” that is disclosed on page 123.20 (page 61 of the pdf) of Alabama Power’s 2013 FERC Form 1, 
Notes to Financial Statements? 

 

We appreciate your willingness to provide answers to these questions as quickly as possible.    We also renew our 
request that Alabama Power offer us a new telecom rate so that we are comparable to our competitors.    At the 
meeting, Alabama Power expressed an unwillingness to provide AT&T a rate offer that even approximated the higher 
pre‐existing telecom rate.    We would urge Alabama Power to reconsider that position and provide AT&T a rate offer by 
March 7,   which is the date that will mark one full year of our rental rate negotiations. 

Thank you again for hosting us on Friday.     It was so nice to finally meet you in person! 

 

Regards, 

Dianne Miller 
AT&T 
Director ‐  National Joint Utility Team 
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Attachments: APC-AT&T NDA.docx

From: Morgan, Sherri T. [mailto:STMorgan@southernco.com]  
Sent: Friday, March 15, 2019 1:10 PM 
To: MILLER, DIANNE W <dm6516@att.com> 
Cc: Boyd, Pamela Owens <POBOYD@southernco.com> 
Subject: APC Response to 2/25/19 questions 
 
Dianne: 
 
Pam Boyd asked that I forward our responses to your 2/25/19 rate related questions in her absence.  Your original 
questions are set forth below in italics and our response are in bold/red.  Also, you will notice below that we have 
confidentiality concerns regarding the information in response to the rate of return questions below.  To that end, we 
are attaching a proposed NDA to cover transmittal of that information.  I believe our outside lawyer, Eric Langley, has 
had at least some communication with Chris Huther about this.  If you have any questions about the NDA, please let us 
know.  We have drafted it as a mutual NDA with the expectation that there might be information during the course of 
our discussions that AT&T might want to protect, as well.  As soon as the NDA is executed, we will transmit our 
responses to the remaining question about the rate of return. 
 
1.            Depreciation Reserves 
 
With respect to the use of Account 101 (Total Plant in Service) and Account 108 (Depreciation Reserve) in estimating the 
pole investment depreciation reserve, does Alabama Power calculate new telecom rates using “total company” amounts 
or “electric utility” amounts?  
 
For purposes of calculating the annual pole cost (which is the same cost used to calculate the cable rate, the old 
telecom rate and the new telecom rate) Alabama Power uses the values for Total Electric Plant.   
 
With respect to Account 364, does Alabama Power maintain account‐specific depreciation reserves?  If so, why does 
Alabama Power not develop pole costs based on actual depreciation reserves for poles? 
 
No. 
 
2.            Depreciation Rate 
 
On page 337 (page 241 of the pdf) line 20 of Alabama Power’s 2017 FERC Form 1, the total depreciable distribution plant 
is reported as $6,749,181,000, but on page 207 (page 101 of the pdf) line 75, the total distribution plant is reported as 
$7,032,719,132.  Please explain why there is a $283 million difference in these numbers and why the depreciation 
expense carrying charge element should not be adjusted to reflect the non‐depreciable components of distribution plant.  
 
The total distribution plant figures are not used in calculating the depreciation expense carrying charge element or 
any other component of the annual pole cost calculation, so any difference between the values noted above does not 
impact the results. 
 
 
Please indicate whether the depreciation rate used by Alabama Power to derive a net bare pole cost of   for 2017 
includes depreciation on Distribution Easements as reported at page 337 (page 241 of the pdf) line 21 of Alabama 
Power’s 2017 FERC Form 1. 
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The depreciation rate Alabama Power used for this portion of the calculation does not include Distribution 
Easements.  
   
3.            Rate of Return 
 
Please provide the calculation and supporting workpapers for the   rate of return used by Alabama Power to 
calculate its 2017 net bare pole cost of  .  Please include the percentage mix of equity, preferred equity, debt and 
costless equity (accumulated deferred taxes) as the cost of equity (or in the alternative the allowed weighted cost of 
equity), the cost of preferred equity and the cost of debt. 
 
[TO BE PROVIDED UPON EXECUTION OF NDA] 
 
In calculating its rate of return, does Alabama Power use for its allowed weighted cost of equity the 5.98% value reported 
as the “adjusting point” value on page 123.20 (page 61 of the pdf) of Alabama Power’s 2013 FERC Form 1, Notes to 
Financial Statements?  If not, please let us know the value used and its source. 
 
[TO BE PROVIDED UPON EXECUTION OF NDA]   
 
Does the   rate of return used by Alabama Power include the “performance‐based adder of seven basis points, of 
0.07%” that is disclosed on page 123.20 (page 61 of the pdf) of Alabama Power’s 2013 FERC Form 1, Notes to Financial 
Statements? 
 
[TO BE PROVIDED UPON EXECUTION OF NDA] 
 
We look forward to hearing back from you soon, and have a great weekend! 
 
Sherri Morgan 
Joint Use Team Leader 
Alabama Power 
600 North 18th Street / 10N-0715 
Post Office Box 2641 
Birmingham, Alabama 35291 
Tel 205.257.4220 
stmorgan@southernco.com 
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Attachments: 3-22-19 APC-ATT Proposal.pdf

From: Morgan, Sherri T. [mailto:STMorgan@southernco.com]  
Sent: Friday, March 22, 2019 5:02 PM 
To: MILLER, DIANNE W <dm6516@att.com> 
Cc: Boyd, Pamela Owens <POBOYD@southernco.com> 
Subject: 3‐22‐19 APC‐ATT Proposal 
 
Dianne, 
 
As promised in our meeting on February, 22, 2019, please see the attached proposal sent on behalf of Pam Boyd. 
 
Sherri Morgan 
Joint Use Team Leader 
Alabama Power 
600 North 18th Street / 10N-0715 
Post Office Box 2641 
Birmingham, Alabama 35291 
Tel 205.257.4220 
stmorgan@southernco.com 
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Attachments: 3-28-19 ATT Counteroffer to APC.docx

From: MILLER, DIANNE W  
Sent: Thursday, March 28, 2019 2:56 PM 
To: Boyd, Pamela Owens <POBOYD@southernco.com> 
Subject: 3‐28‐19 AT&T Counteroffer to APCO 
 
 
Pam: 
 
Thank you for the rate proposal Sherri Morgan provided last Friday.  After a year of negotiations, we are pleased to have 
received an offer.  After careful consideration, and with the aim of moving things forward, AT&T provides the attached 
counteroffer, to which we request a response no later than next Wednesday, April 3rd.   
 
Please let me know if you have any questions. 
 
Regards, 
Dianne 
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