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1. Jupiter Broadcasting Corp. (JBC) seeks a ruling on a "First
Petition to Enlarge Issues Against Robert B. Taylor." They filed their
petition on May 22, 1992, and want some 19 issues added against Taylor: (1) a
Public File issue; (2) a Public File misrepresentation issue; (3) an
unauthorized silence issue for WTRU(FM); (4) an unauthorized silence WTRU(FM)
misrepresentation issue; (5) an issue to determine whether WTRU(FM)'s silence
for over two years were due to facts beyond Taylor's control; (6) an
unauthorized silence issue for WEXI(AM); (7) an unauthorized silence WEXI(AM)
misrepresentation issue; (8) an issue to determine whether WEXI(AM)'s silence
for over four years were due to facts beyond Taylor's control; (9) a 47 CFR
73.3580 local public notice issue; (10) an issue to determine the extent to
which WTRU broadcast programs treating issues of community concern (11) an
environmental misrepresentation issue; (12) a Rulemaking Abuse Issue; (13) a
Rulemaking Misrepresentation issue; (14) a WTRU(FM) financial qualifications
issue; (15) a 47 CFR T73.3523 violation issue; (16) a false 47 CFR 73.3523
affidavit issue; (17) a strike application threat issue; (18) a past broadcast
record issue; and (19) an ineptness issue.

2. The Mass Media Bureau filed comments on JBC's enlargement
request on June 10, 1992. The Bureau supports the addition of: requested
issues (1) and (2), i.e., the public file and public file misrepresentation
issues; and requested issues (6), (7), and (8), i.e., the WEXI(AM)
unauthorized silence issues. The Bureau also avers that requested issue 11
can be subsumed under issues (6), (1), and (8). The Bureau opposes request. . .,
(3),5t8), (5), (9), (10),°¢12);, (13}, (WS *115), (16); (17), and (18): "

3. Robert Taylor opposed JBC's request on June 16, 1992. JBC
replied to the Bureau's Comments “on June 22, 1992, and also filed a Contingent
Reply to Taylor's opposition on June 22nd.



Summary

. JBC's Petition to Enlarge will be granted in part, and denied
in part. In brief, Requested issues 1-9 and 11 will be granted. JBC has
pleaded with the requlr'ed sufficiency and speclflcitg to warrant adding the
issues they have requested. See 47 CFR 1.229 (d).!

5. Requests number 13, 15, 16, 17, and 19 are denied. Here JBC has
failed to set out specific allegations of fact sufficient to support the
addition of those issues.

6. Requests 10, 12, 14, and 18 are also denied. Again the
allegations JBC has pleaded are insufficient to warrant adding a basic
qualifying issue against Taylor. However, some of JBC's allegations are
directly relevant to Taylor's claim for a renewal expectancy. For example,
Taylor's lease arrangements with Dr. Ramon Hernandez, while insufficient to
warrant adding a financial issue against Taylor (Request 14) are certainly
relevant to whether Taylor deserves a renewal expectancy.

7. Another example, the "strike threat" and the 73.3523
allegations that JBC raises are not sufficient enough to warrant adding
basic qualifying issues against Taylor. However, those same allegations are
germane to whether Taylor is entitled to the renewal expectancy he claims.

The Public File Requests

8. JBC has raised sufficient and specific enough allegations to
warrant adding a public file and a public file misrepresentation issue
against Taylor. See para. 1(1) and 1(2) supra. and 1.229(d). Taylor's
version of the background circumstances underlying these requests lacks
persuasion. Accordingly, the following two issues will be added to the
proceeding:

"Taylor-1: To determine whether Robert -B. Taylor has violated 47
CFR 73.3526 by failing to properly prepare and maintain local public
inspection files for stations WEXI(AM) and WTRU(FM), and if so,
what impact that has on Taylor's basic qualifications to be a
Commission licensee;

"Taylor-2: To determine whether Robert B. Taylor has
misrepresented facts to the Commission regarding the existence of

1 47 CFR 1.229(d) governs motions to enlarge issues. It provides in
pertinent part that such motions ". ., . shall contam _Speaks a@legatlons‘ﬁgg

"+ fact sufficient to support’ the"ﬁctﬁri‘ réquested™, . M TR W

2 In several instances the Trial Judge has reworded the issues to br‘ingé
them in better conformity with the allegations.



and condition of the WEXI/WTRU public files, and if so, whether
Taylor is of fit character to remain a Commission licensee;"

The burden of proceeding on Issues Taylor-1 and Taylor-2 is on JBC, while
the ultimate burden of proof remains on Taylor.

The WTRU(FM) Unauthorized Silence Issues

9. JBC has pleaded with the required sufficiency and specificity
to add the unauthorized silence issues they have requested for Taylor's
WTRU(FM) operation. JBC has raised serious questions whether Robert Taylor
has kept Station WTRU(FM) silent on at least three occasions without
Commission authority. There are also questions whether Taylor has attempted
to deceive the Commission about those unauthorized silences and whether
Taylor's purportedly authorized two-years of silence were due to factors
beyond Taylor's control,

10. Accordingly, the following three issues will be added to the
proceeding:

"Taylor-3: To determine whether Robert Taylor has kept station
WTRU(FM) off-the-air without authority, and, if so, what impact
that has on Taylor's qualifications to remain a Commission
licensee;

"Taylor-4: To determine whether Robert Taylor has misrepresented
facts to or lacked candor with the Commission about his requests
for authority to keep WTRU(FM) off-the-air, and if so, whether he
remains qualified to be a Commission licensee;

"Taylor-5: To determine whether facts beyond Robert Taylor's
control required Station WTRU(FM) to remain off-the-air for over
two years and, if not, whether Taylor remains qualified to be a
Commission licensee;

the burden of proceeding on Issues Taylor-3, and Taylor-4 is on JBC while
the ultimate burden of proof is on Taylor. Both the burden of proceeding
and the burden of proof on Taylor-5 is on Taylor.

The WEXI(AM) Unauthorized Silence Issues

11. JBC has pleaded with the required sufficiency and specificity
to add the unauthorized silence issues they have requested for Taylor's
former WEXI(AM) operation. JBC alleges that Taylor kept his former WEXI(AM)
operation dark from March 1987 until the station was deleted on January 30,
1992, and that he did so solely for reasons within his control and without
color of authority.

#1272 %Taylor doesn'tsdeny JBC'S allégtion¥™™ Instedd he argues thag < = - ™™

his transgressions at his former AM station aren't part of this FM renewal
proceeding. He's wrong. If it is established that Taylor kept WEXI(AM)
dark solely for reasons within his control or without color of authority



that will weigh mightily in deciding whether he is of fit character to be a
Commission licensee.

13. Accordingly, the following three issues will be added to this
proceeding:

"Taylor-6" To determine whether Robert Taylor kept WEXI(AM) off-
the-air without authority, and, if so, what impact that has on
Taylor's qualifications to remain a Commission licensee;

"Taylor-7: To determine whether Robert Taylor has misrepresented
facts to or lacked candor with the Commission about his requests
for authority to keep WEXI(AM) off-the-air, and, if so, whether he
remains qualified to be a Commission licensee;

"Taylor-8: To determine whether facts beyond Robert Taylor's
control required WEXI(AM) to remain off-the-air for over four years
and, if not, whether Taylor remains qualified to be a Commission
licensee;"

the burden of proceeding on Issues Taylor-6, and Taylor-7 is on JBC while
the ultimate burden of proof is on Taylor. Both the burden of proceeding
and the burden of proof on Taylor-8 is on Taylor.

The 47 CFR 73.3580 local Public Notice Request

14. JBC has raised sufficient and specific enough allegations to
warrant adding a local public notice issue. 47 USC 311(a) and 47 CFR
73.3580 require renewal applicants to provide local notice of their renewal
applications and place such a local notice in their renewal application.
JBC points out that no proof of local public notice is contained in the
WEXI/WTRU public inspection file, and therefore that an issue is warranted.

15. Taylor says that WTRU(FM) didn't broadcast the requisite
public notice announcements because during the prescribed time frame (the
Autumn of 1988) the station was off the air. The Bureau opposes addition of
the issue because this ", . . single example of noncompliance with this
provision of the rule does not warrant the addition of a basic issue."

16. Both Taylor's and the Bureau's arguments miss the mark. The
basic problem, as near as the Trial Judge can tell, is that Taylor not only
failed to comply with 47 CFR 73.3580 in the Autumn of of 1988, he still
hasn't complied. Stated another way, Taylor has been in a state of 73.3580
noncompliance for almost four years. This mandates an inquiry.

17. Accordingly, the following issue will be added to this
proceeding:

’ "Taylor-9: Tt deternine: whether Robert Taylor has viSTH€ed W7 CFR
73.3580 and 47 USC § 311(a) by failing to give local public notice
that the WEXI/WTRU renewal applications had been filed, and if so,
what impact that has on upon his qualifications to remain a
Commission licensee;"



18. Both the burden of proceeding and the burden of proof on Issue
Taylor-9 is placed on Robert Taylor.

The Environmental Misrepresentation Request

19. JBC has raised sufficient and specific enough allegations to
warrant adding the environmental misrepresentation request they seek.
Taylor's explanation for the representations he made to the Commission in his
January 23, 1989 letter lacks persuasion. It looks to the Trial Judge that
Taylor, in his January 23, 1989 letter was trying to sell the Commission a
false bill of goods.

20. Accordingly, the following ‘issue will be added to this
proceeding:

"Taylor-10: To determine whether Robert B. Taylor has misrepresented
facts to or lacked candor with the Commission regarding public access
to the WEXI(AM) tower, and, if so the impact that has on Taylor's
qualifications to remain a licensee."

21. The burden of proceeding on Issue Taylor-10 is on JBC, while the
ultimate burden of proof remains on Taylor.

22, As previously noted (See paras. 1 and 5 supra.), JBC has failed
to plead with the required sufficiency and specificity to warrant granting
their requests 13, 15, 16, 17, and 19. So those requests are denied.

23. Similarly (See paras. 1, 6, and 7 supra.) on requests 10, 12,
14, and 18, JBC's allegations aren't sufficient enough to warrant adding the
basic qualifying issues on JBC. However, any of the allegations JBC has
raised in support of those requests are relevant to determining whether Taylor
is entitled to his renewal expectancy.

SO the "First Petition to Enlarge Issues Against Robert B. Taylor"
that Jupiter Broadcasting Corporation filed on May 22, 1992 IS GRANTED in
part, and IS DENIED in part; and the issues in this proceeding ARE ENLARGED as
follows:

"Taylor-1: To determine whether Robert B. Taylor has violated 47 CFR
73.3526 by failing to properly prepare and maintain local public
inspection files for Stations WEXI(AM) and WTRU(FM), and if so what
impact that has on Taylor's basiec qualifications to be-a Commission
licensee;

"Taylor-2: To determine whether Robert B. Taylor has misrepresented
facts to the Commission regarding the existence of and condition of

the WEXI/WTRU public files, and if so, whether Taylor is of fit :

. *. “character to remaina Comffis§ftn Hivehdee; - e, i NGRS

"Taylor-3: To determine whether Robert Taylor has kept Station
“WTRU(FM) off-the-air without authority, -and, if so, whit ‘ifipact that
has on Taylor's qualifications to remain a Commission licensee;
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"Taylor-4: To determine whether Robert Taylor has misrepresented
facts to or lacked candor with the Commission about his requests for
authority to keep WTRU(FM) off-the-air, and if so, whether he remains
qualified to be a Commission licensee;

"Taylor-5: To determine whether facts beyond Robert Taylor's control
required Station WTRU(FM) to remain off-the-air for over two years
and, if not, whether Taylor remains qualified to be a Commission
licensee;

"Taylor-6: To determine whether Robert Taylor kept WEXI(AM) off-the-
air without authority, and, if so, what impact that has on Taylor's
qualifications to remain a Commission licensee;

"Taylor-7: To determine whether Robert Taylor has misrepresented
facts to or lacked candor with the Commission about his requests for
authority to keep WEXI(AM) off-the-air, and, if so, whether he
remains qualified to be a Commission licensee;

"Taylor-8: To determine whether facts beyond Robert Taylor's control
required WEXI(AM) to remain off-the-air for over four years and, if
not, whether Taylor remains qualified to be a Commission licensee;

"Taylor-9: To determine whether Robert Taylor has violated 47 CFR
73.3580 and 47 USC 311(a) by failing to give local public notice that
the WEXI/WTRU renewal applications had been filed, and, if so, what
impact that has upon his qualifications to remain a Commission
licensee;

"Taylor-10: To determine whether Robert B. Taylor has misrepresented
facts to or lacked candor with the Commission regarding public access
to the WEXI(AM) tower(s), and, if so, the impact that has on Taylor's
qualifications to remain a licensee.

The burdens of proceeding and the burdens of proof on added issues Taylor-1
through Taylor-10 are set out at paragraphs 8, 10, 13, 18 and 21 supra.

Within 15 days of the release of this Memorandum Opinion and Order, Taylor
WILL MAKE the following documents available for inspection and copying at the
offices of JBC's counsel:

(1) A copy of both the WEXI(AM) and WTRU(FM) public inspection
files, and all documents relating to the preparation and maintenance of those
files;

(2) All documents that Robert Taylor filed with the Commission
relating to the ex1stence of and condltlon of‘ the WEXI‘Lw) and the WTRU(FM)
public inspectiom fileésos * 2 o )

(3) All documents relating to Station WTRU(FM)'s being off-the-air
with or without authority,

O 2



(4) All documents that Robert Taylor filed with the Commission
regarding requests for authority to keep WTRU(FM) off-the-air;

(5) All documents relating to Station WEXI(AM)'s being off-the-air
without authority;

(6) All documents that Robert Taylor filed with the Commission
regarding requests for authority to keep WTRU(FM) off-the-air;

(7) All documents relating to the local public notice of the filing
of the WEXI renewal and the WTRU renewal;

(8) All documents relating to the public access to WEXI(AM)'s
tower(s).

The eight categories of documents just listed aren't intended to be all-
inclusive. But if JBC decides there are additional documents they need to
prepare for the trial on the added issues they must file the appropriate
motion for production of documents.

In addition the following individuals appear to have first-hand knowledge of
facts underlying one or more of the added issues, and may need to be deposed:
(1) Robert B. Taylor; (2) Paul Levine; (3) Charles Reid; (4) Steve May; (5)
Sheri McKin; (6) Lorraine Popovich (Mustapick); (7) the West Palm Beach County
Deputy Sheriff who attempted to serve a summons and complaint at WTRU(FM) and
WEXI(AM) on March 26, 1987; (8) the person or persons who performed the
equipment repairs to WEXI(AM)'s transmitter and ground system between August
17, 1987 and February 29, 1988; (9) members of the staff for WEXI(AM) that
Taylor was purportedly reassembling on or about October 31, 1988; (10) James
R. Bayes; (11) Kenneth Dawson;3 (12) Doctor Ramon Hernandez; (13) Patricia
Harrington; (14) Robert L. Cox; (15) Deborah S. Kessler; (16) the licensee's
engineering employee who installed a new ERI 404 isolation transmitter on
WEXI(AM)'s tower on December 24, 1988; (17) the relevant officer or employee
at Potomac Instruments of Silver Spring who repaired and recalibrated WTRU's
antenna monitor on or about December 27, 1988; (18) the relevant officer or
employee at the Harris Corporation in Quiney, Illinois, who repaired and
recalibrated the WTRU modulation monitor on or about December 27, 1988, and
(19) Patricia Stiles.

As in the case of document production supra. the prospective deponents just
listed aren't meant to be all inclusive. There may be many other individuals
who have first-hand knowledge of the topics covered by Issues Taylor-1 through
Taylor-10. For example, "the announcers" referred to in Lorraine Popovich's

Florida FM proceeding. See FCC 92D-35 released May 29, 1992 at Findings 60-

87. He was singularly unimpressed, not only with Dawson's demeanor, but also

with his lack of truth and veracity.

Kenneth Dawson appeared &s a TMess in “the Trial‘Judges” White* City ;@™



January 9, 1991 Statement may have first-hand knowledge of when and for how
long WEXI(AM) and WTRU(FM) were silent.4 5

Any discovery on the added issues, other than that already provided for, must
be initiated within 20 days of the release of this Order and completed within
80 days of its release.

Issues Taylor-1 through Taylor-10 will be tried in Phase 2 of this plr'oceeding.6

The following phase 2 procedural dates will govern: (1) All Phase II direct
case exhibits will be exchanged on or before November 2, 1992; (2) a Phase II
evidentiary admission session will be held in the Commission's offices in
Washington, D.C. starting at 8:30 a.m. on November 12-13, 1992; (3) and the
Phase II hearing will be held starting on November 30, 1992 at 8:30 a.m.
through December 11, 1992.

Notice of Forfeiture

2. Robert B. Taylor IS NOW NOTIFIED, pursuant to 47 CFR 1.80(F)(1),
that if it develops that he has made misrepresentations to, and/or lacked
candor with the Commission regarding the subjects embraced by Issues Taylor-1
through Taylor-10, and if those misrepresentations and/or lack of candor are
of a continuing nature, then Taylor may have violated 47 CFR 1.17 (duty to
submit truthful written statements and responses) and 47 CFR 73.1015
(applicants shall not submit to the Commission any written statement
containing a misrepresentation or material omission bearing on any matter
within the Commission's jurisdiction.?’

25. Specifically, substantial and material questions of fact exist
whether Robert B. Taylor has misrepresented or lacked candor: (1) about the
existence of a local public file for WEXI(AM) and WTRU(FM); (2) about taking and
keeping WTRU(FM) off-the-air; (3) about taking and keeping WEXI(AM) off-the-
air; (4) about his failure to give local public notice that the WEXI/WTRU

4 The WEXI and WTRU personnel and payroll records may also shed some light
on the subject. Taylor must make such documents available under document
categories 3-8 above.

5 In addressing issues where they have been assigned a burden of
proceeding, and at a minimum, JBC will present the testimony of (1) Paul
Levine; (2) Charles Reid; (3) Steve May; (4) Sheri McKin; (5) Lorraine
Popovich; (6) the West Palm Beach Sheriff; and (7) Doctor Ramon Hernandez.
And in all probability, JBC will have to call Robert Taylor as an adverse
witness,

6 Phase 1 has hoth a Washington phase and a fleld phase. See FCC 92M 612 N
released May”27, 1992 at para.1. N e ' N
7 Truth and candor are always in issue. See Grenco, Inc. et.al., 39 FCC

2d 732 (1973) paras. 2, 9-10; and Rocket Radio, Inc., 70 FCC 2d 413 (R.Bd.
1977) .




renewal applications had been filed; and (5) about public access to the
WEXI(AM) tower(s).

26. The apparent forfeiture for each misrepresentation of lack-of-
candor will be $25,000 per violation up to a maximum of $250,000.

FEDERAL COMMUNICATIONS COMMISSION
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Walter C. Miller
Administrative Law Judge
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