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To: The Honorable Edward J. Kuhlmann
Administrative Law Judge

Opposition to Petition to Enlarge Issues

Mims Community Radio, Inc. ("Mims"), by its attorney, hereby
respectfully submits its Opposition to the "Petition to Enlarge
Issues" filed by Central Florida Educational Foundation, Inc.
("CFEF") on July 9, 1992 in the above-referenced proceeding. In
support thereof, the following is shown:

I. Procedural Considerations

1. Succinctly stated, CFEF's Motion is grossly untimely.

Section 1.229 of the Commission's Rules and Regulations requires,

inter alia, that a motion to enlarge in comparative broadcast

proceedings involving applicants for new facilities shall be
filed within 30 days of the release of the designation order.
The HDO in this proceeding was released on March 10, 1992. Any
person desiring to file a motion to modify the issues after the
expiration of this period must set forth the reason why it was

not possible to file the motion within the prescribed period.
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Normally, the motion will be granted only if good cause is shown
for the delay in filing. CFEF has proffered absolutely no
justification as to why it was not possible to file the petition
over three months ago.1

2. CFEF admits that its Petition is untimely but rests upon
the catch-all exception to Section 1.229 of the Commission's
Rules and Regulations in an attempt to circumvent the spirit of
the rule. Specifically, CFEF argues that, in the admitted
absence of good caﬁse for late filing of its petition to enlarge
the issues, its petition to enlarge should be considered fully on
its merits because "initial examination of the motion
demonstrates that it raises a question of probable decisional
significance and such substantial public interest importance as
to warrant consideration in spite of its untimely filing". As
the Review Board has recognized as recently as July 17, 1992, the
"decisional significance" exception does not represent an
unchecked opportunity to disrupt the hearing process, with no

regard for procedural finality. In William L. Carroll, FCC 92R-

57, released July 17, 1992, the Review Board affirmed the ALJ's
refusal to add false site certification, site availability and
misrepresentation issues against an applicant, essentially due to
the untimely nature of the filing and the lack of good cause for
the filing.

3. CFEF's Petition also fails to "identify those documents

! Similarly, CFEF offers no explanation whatsoever as to why
it did not file its Petition within 15 days of receiving the
executed Verified Statement of Marie Doherty, choosing instead to
wait a month to file its pleading.



the moving party wishes to have produced and any other discovery
procedures the moving party wishes to employ in the event the
requested issue is added to the proceeding".
IT. Argument

4., Procedural infirmities aside, CFEF's Motion suffers from
an even more fundamental flaw: it is simply factually incorrect.
CFEF does not dispute that Mims had reasonable assurance of its
proposed transmitter site at the time it filed its above-
referenced FCC Form 340 application. Rather, CFEF posits that
Mims lost reasonable assurance of its proposed transmitter site
on September 20, 1991 when the sale of WPGS (AM) was consummated
from Florida Public Radio, Inc. and Randy Henry (Mims' consulting
engineer who gave Mims its original reasonable assurance) to
WPGS, Inc. (wholly owned by Marie M. Doherty). The sole basis of
this assertion is a carefully crafted "Verified Statement"
executed by Marie M. Doherty which, in pertinent part, states:

3. No representative of Mims Community Radio, Inc. has
ever contacted me, or anyone with authority at WPGS,
requesting authority to specify our site in their
application.

4. If such a request were made to me it is extremely
unlikely that WPGS (AM) would agree to locate an FM antenna
on our tower. I have been informed by my engineer that
there could be technical problems created by such
collocation which would be very difficult to overcome.

5. As an initial matter, Mims's application was filed
approximately two years prior to the assumption of control of
WPGS (AM) by Marie Doherty on September 20, 1991. While Marie

Doherty indicates in her statement that she never gave any

representative of Mims permission to continue to specify the WPGS



(AM) site, she is simply wrong. Attached hereto as Attachment A
is a copy of the FCC form 314 application seeking assignment of
the WPGS (AM) license from Randy Henry (i.e., Florida Public
Radio, Inc.) to Marie M. Doherty (i.e., WPGS, Inc.).2 The FCC
Form 314 application and the Asset Sale Agreement were both
executed by Marie M. Doherty. Exhibit D to the Asset Sale

Agreement specifically states:

(2) Purchaser agrees to allow Mims Community Radio,
Inc. to have antenna space on the AM tower in the event it
is successful in its application for an FM noncommercial
educational channel. The fee, not to be in excess of
$100/mo, shall be 50% forwarded to Purchaser and 50% of
revenue to either Seller corporation or Jim and Lenora

Adans.

6. Based upon the express language of Asset Sale Agreement,
the very underpinnings of CFEF's Motion are swept away. Mims can
only speculate that Marie M. Doherty executed the verified
statement at the behest of CFEF, without recalling the specific
agreement she had executed less than a year previously. Although
Marie Doherty is careful in her statement not to foreclose the
possibility of locating Mims' antenna on the WPGS (AM) tower
(stating instead that collocation would be difficult), it is
apparent to Mims that Marie Doherty does not desire to honor her
commitment to allow Mims to locate on the AM tower.
Coincidentally (and fortunately, as it turns out), Mims filed a
Petition for Leave to Amend on July 13, 1992 seeking a

transmitter site change (i.e., to remove its mutual-exclusivity

2 For the sake of brevity, only pertinent portions of the
subject FCC Form 314 application have been supplied. A full copy
of the relevant filing will be supplied upon request.



and allow the grant of its amended application). 1In the event
the July 13, 1992 Petition for Leave to Amend is not granted,
Mims shall immediately seek to locate another transmitter site in
lieu of the presently specified WPGS (AM) site.
7. As the Commission expressly noted in its Report and
Order, Gen. Doc. 90-264, released December 21, 1990:
....[W]e note that section 1.229 places the burden of
establishing that the enlargement of issues is
warranted on the moving party and sets forth pleading
standards that must be met in moving to enlarge issues.
To avoid the need to try unnecessary issues, we expect
ALJs and the Review Board to strictly adhere to the
standards established in the rule.
Report and Order at Paragraph 30. Mims respectfully submits that
CFEF has failed to demonstrate that it was in any respect
unreasonable for Mims to assume that Marie Doherty would agree to
honor her contract and her commitment to Mims. Mims has had, at
all times up to the receipt of Marie Doherty's Statement within

the last two weeks, reasonable assurance of its proposed

transmitter site.® CFEF lacks any factual or legal basis for its

porposed relief.

> Mims believes that it still possesses legal right to use
the WPGS (AM) site by virtue of the binding contract provisions of
the Asset Sale Agreement. However, in 1light of its pending
Petition for Leave to Amend, pressing that particular point at this
juncture would appear to be an academic exercise.



Wherefore, based on the foregoing, it is respectfully

requested that the Petition to Enlarge Issues filed by CFEF on

July 9, 1992 be denied.

Respectfully submitted,

Mims Community Radio, Inc.

By: IJLXAA\CVXAA*;$uHhM

Stephen C. Simpson |

Its Attorney

1090 Vermont Avenue, N.W.
Suite 800

Washington, D.C. 20005
(202) 408-7035
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LARRY D. PERRY
Attorney at Law

One Tennessee Square
Box 5894

Oak Ridge, TN 37831-5894
(615) 927-8474

Fax (615) 481-0562

July 1, 1991

Secretary
Federal Communications Commission

Washington, D.C. 20554

REF: WPGS (AM) MIMS FLORIDA--FCC FORM 314--ASSIGNMENT APPLICATION

Dear Ms. Searcy:

Enclosed please find an original and duplicate copies of FCC form 314
herewith filed on behalf of WPGS, Inc. Also find attached the
appropriate filing fee.

If after review you or your staff have any questions concerning this
matter, please don't hesitate to contact this office for
clarification.

incerel ours,

Y Pgrxy

LP/en



File No. Federal Communications Commission

Commission Use Only
Approved by OMB

United States of America 3060-0031
Expires 6/30/89

Washington, D.C. 20554

APPLICATION FOR CONSENT TO ASSIGNMENT OF BROADCAST STATION CONSTRUCTION PERMIT OR LICENSE
(Carefully read instructions before flilling out form — RETURN ONLY FORM TO FCC)

Section | GENERAL INFORMATION

Part | — Assignor

1.

Name of Assignor

FLORIDA PUBLIC RADIO, INC.

Street Address City

11,1,0, ,L,a, Griang,e; Ave, . 14 s 4 ity vii, e, o, 0 ]
State Zip Code Telephone No.
a2 EXSECHVRUVI Aol

Authorization which is proposed to be assigned

(a) Call letters Location
WPGS (2aM) Mims, Florida

{b) Has the station commenced its initial program tests within the past twelve months? O vEs R NO

If yes, was the initial construction permit granted after comparative hearing? . DNA 0 YES aNo

If yes, attach as Exhibit No. the showing required by Section 73.3597. DNA

Call ietters of any Remote Pickup, STL, SCA, or other stations which are ta.be assigned:

]

Is the Information shown in assignor's Ownership Reports (FCC Form 323 or 323-E) now on flie with the Commission true and correct as of
this date? X3(YES U NO

1fNo, attachas ExhibitNo. _______ an Owngrshlp Report supplying full and up-to-date information.

Attach as ExhibitNo. _____ 1 _a copy of the contraci or agreement to assign the property and facilities of the station. If there Is only an
oral agreement, reduce the terms to writing and attach. .

State in ExhibitNo. ____ 2 whether the assignor, or any partner, officer, director, member of the assignor’s governing toard or any
stockholder owning 10% or more of the assignor’s stock: (a) have any intarest in or connaction with an AM, FM or television broadcast
station; or a broadcast application panding before the FCC; or {b) has had any Interest in or connection with any dismissed and/or denied
application; or any FCC Hcenss which has been revoked.

The Exhibit should include the following Information: (1) name of party with such Interest; (ii) nature of Interest or connectlon, giving
dates; (i) call letters or flle number of application; or docket number; {Iv}) localion.

FCC 314
February 1987



SECTION VI

Partl — Assignor

ASSIGNOR’S CERTIFICATION

1. Has or will the assignor comply with the public notice requirement of Section 73.3580 of the Rules? XX YES 0O NO

The ASSIGNOR acknowledges that all its statements made in this application and attached exhibits are considered materlal representa-
tions, and that all of its exhibits are a material part hereof and are incorporated herein. ’

The ASSIGNOR represents that this application is not filed by It for the purpose of imped!ng, obstructing, or delaying determination on
any other application with which It may be in conflict.

In accordance with Section 1.65 of the Commission’s Rules, the ASSIGNOR has a continuing obligation to advise the Commission,
through amendments, of any substantial and significant changes in the Information furnished.

WILLFUL FALSE STATEMENTS MADE ON THIS FORM ARE PUNISHABLE BY FINE AND IMPRISONMENT
U.S. CODE, TITLE I8, Section 1001

t certify that the assignor's statements in this application are true, complete, and correct to the best of my knowledge and belief, and
are made In good faith.

Signed and dated this 2 S*f@day of ju I~Ac 19 91
FLORIDA PUBLIC RADIO, INC.

Name of Assignor

Skgnature ’

Officer/Director
Title .

FCC 314 (Page 11}
February 1987



Section | GENERAL INFORMATION

art it — Assignee

1. Name of Assignee
¢ WPGS, INC.
Street Address (or other Identification) City
Lo2, TAMPA, DRy« ;3 4 4 4 vy 41,3 I WEST 1SJE1NJ§J_CLAL T TS T N U N
State Zip Code Telephone No.
N Y 14220 2818 {Include area code)
L] T e SRR (716) 823-~9352
2. Does the contract submitted in response to Question 5, Part ] of Section | embody the full and complete agreement between the assignor
and assignee? #ves ONo
It No, explain In Exhibit No.
Section il ASSIGNEE'S LEGAL QUALIFICATIONS
1. Asslgneeis:
O an individual O a general partnership 3 alimited partnership XXa corporation

0O other

2. If the applicant is an unincorporated assoclation or a legal entity other thap an individual, partnershlp or corporation, describe in Exhiblt
No. ________ the nature of the applicant.

CITIZENSHIP AND OTHER STATUTORY REQUIREMENTS

YES NO

3. (a) lathe applicant in compliance with the provisions of Section 310 of the Communications Act of 1934, as amendad,
relating to Interests of allens and forelgn governments? 8 a

(b) Will any funds, credit, etc., for construction, purchase or operation of the station be provided by aliens, foreign
entitles, domestic entities controlled by aliens, or thelr agents? O X®

If Yes, provide particulars as Exhibit No.

FCC 314 (Pana 1}
February 1987



Sectlon |l {page 2) ASSIGNEE'S LEGAL QUALIFICATIONS

TABLE! PARTIES TO APPLICATION

§. (a) Complete Table | with respect to tha assignee. (Note: If the applicant considers that to turnish complete information would pose an
unreasonable burden, It may request that the Commission waive the strict terms of this requirement).
INSTRUCTIONS: If applicant Is an individual, fill out column (a) only. If applicant is a partnership, fill out columns (a), (b) and (d), state as to
each general or limited partner (Including silent partners) (a) name and residence, (b) nature of partnership interest (i.e., general or limited),
and (d) percent of ownership interest. f applicant is a corporation or an unincorporated association with 50 or fewer stockholders, stock
subscribers, hotders of membership certificate or other ownership interest, il out all coiumns, giving the information requested as to all of-
ficers, directors and members of governing board. in addition, give the Information as to ail persons or entities who are the beneficial or
record owners of or have the right to vote capitai stock, membership or owner Interest or are subscribers to such intarests. If the applicant has
more than 50 stockholders, stock subscribers or holders of membership certificates or other ownershlip Interests, furnish the Information as
to officers, directors, members ol governing board, and all persons or entities who are the beneficial or record owners of or have the right to
vole 1% or more of the capital stock, membership or owner Interest except that If such entity Is a bank, Insurance company or investment
company (as defined by 15 U.S.C. §80a-3) which doss not invest for purposes of control, the stock, membership or owner Interest need only

be reported If 5% or more

Applicants are reminded that questions § through 7 of this Section must be completed as to all ‘'parties to this application’’ as that term is
defined in the instructions to Section Il of this form.

Director or %, of-
Member of Ownership (O) or
Name and Residence (Home) Naturg of Partnership Gog:;:;”g Partnership (P) or
Address(es) Interest or Otfice Held Voting Stock (VS) or
YES | NO Membership (M)
(a) . (b) (c) (d)
Marie M. Doherty President X 100%Vs

102 Tampa Dr.
West Seneca, -NY 14220

~

FCC 314 (Page 5)
February 1987



SECTION VI

art il — Assignee
—

ASSIGNEE'S CERTIFICATION

The ASSIGNEE hereby walves any clalm to the use qf any particular frequency as against the regulatory power of the United States
because of the previous use of the same, whether by license or otherwise, and requests an authorlzation in accordance with this application.
{See Section 304 of the Communications Act of 1934, as amended).

The ASSIGNEE acknowledges that all its statements made In this application and attached exhibits are considered material representa-
ons, and that all of its exhibils are a material part hereof and are incorporated herein.

The ASSIGNEE represents that this application is not filed by It for the purpose of impeding, obstructing or delaying determination on
.ny other application with which it may be In conflict.

|

In accordance with Seclion 1.65 of the Commission's Rules, the ASSIGNEE has a continuing obligation to advise the Commission,
wough amendments, of any substantial and significant changes in the Information furnished.

WILLFUL FALSE STATEMENTS MADE ON THIS FORM ARE PUMISHABLE BY FINE AND IMPRISONMENT.
U.S. CODE, TITLE 18, SECTION 1001,

| certify that the assignee's statements in this application are true, compiete, and correct to the best of my knowledge and belief, and
e made in good faith,

gned and déted this e MA day of JUNE 19 91

WPGS, INC,

Name of Assignes

| BY: 4/1 C et d /,:" ] /Jl (7(,/. . 'C—':T
Signature /
MARIE M. DOHERTY
President
Title

FCC 314 (Page 12}
February 1987



Rev. 1

ASSET SALE AGREEMENT

AGREEMENT made this 2.5 day of June, 1991 by and between Florida
Public Radio, Inc., with principal offices located at 505 Josephine St., Titusville,
FL 32796, (hereinafter referred to as "Seller") and Marie M. Doherty, or a
corporation she may form and who resides at 102 Tampa Drive, W. Seneca, NY

14220, (hereinafter referred to as "Purchaser").

WITNESSETH:

WHEREAS, Seller is the owner and licensee of WPGS located in Mims,
Florida, (hereinafter referred to as "the Station") and owns certain property and
assets used in the operation of the Statinn; and

WHEREAS, Seller desires to sell and Purchaser desires to purchase the
assets relating to the Station, upon the terms and subject to the conditions
hereinafter set forth; and

WHEREAS, Seller desires to assign and Purchaser desires to secure
assignment of any and all of the authorizations issued by the Federal
Communications Commission (hereinafter referred to as "the FCC") for
operation of the Station; and

WHEREAS, the authorizations issued by the FCC for the operation of the

Station may not be assigned without prior written consent of the FCC; and



fees.

14.11 Counterparts. This Agreement may be signed in any number of
counterparts with the same effect as if the signature to each such counterpart
were upon the same instrument.

14.12 Failure of FCC to Approve. Notwithstanding any provision of this
Agreement to the contrary, in the event, for any reason, the FCC does not approve
the assignment of the broadcasting license of the station, this Agreement shall be
null and void and Purchaser shall be entitled to the refund of any earnest money
paid. Purchaser agrees to exercise all reasonable efforts to cooperate with the
¥CC in securing approval of this transaction and failure to do so will be deemed a
breach of this Agreement by the Purchaser subjecting the Purchaser to a forfeit of
all earnest money being held in escrow at the time of the breach.

14.13 Control of Station. Nothing in this Agreement, the Letter of Intent or
any other written instrument shall be construed as giving Purchaser any control
over the operation of the station, its policies or management prior to the date of
Closing as determined herein.

IN WITNESS WHEREOQF, the parties hereto have caused this Agreement to

be signed as of the day and year first above written.

Florida Public Radio, Inc.
Marie M. Doherty
b4 Y.\LL ”/—’)’ . ;f{\/r/, i dff

21-



fees.

14.11 Counterparts. This Agreement may be signed in any number of
counterparts with the same effect as if the signature to each such counterpart

~were upon the same instrument.

14.12 Failure of FCC to Approve. Notwithstanding any provision of this
Agreement to the contrary, in the event, for any reason, the FCC does not approve
the assignment of the broadcasting license of the station, this Agreement shall be
null and void and Purchaser shall be entitled to the refund of any earnest money
paid. Purchaser agrees to exercise all reasonable efforts to cooperate with the
FCC in securing approval of this transaction and failure to do so will be deemed a
breach of this Agreement by the Purchaser subjecting the Purchaser to a forefeit
of all earnest money being held in escrow at the time of the breach.

14.13 Control of Station. Nothing in this Agreement, the Letter of Intent or
any other written instrument shall be construed as giving Purchaser any control
over the operation of the station, its policies or management prior to the date of
Closing as determined herein.

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to

be signed as of the day and year first above written.

Florida Public io, Inc.
Ajv %Gw‘g /ﬁ: — Pmsz‘c[en‘f"

Paul J. Doherty

21-



EXHIBIT D

The following are contracts and other agreements that are to be assumed by
Purchaser:

(1)

(2)

(3)

(4)

Purchaser agrees to continue lease with Jim and Lenora Adams
for four more years at $175 per month and continuing for 6
additional years at $225,

Purchaser agrees to allow Mims Community Radio, Inc. to have
antenna space on the AM tower in the event it is successful in
its application for an FM noncommercial educational channel.
The fee, not to be in excess of $100/mo, shall be 50% forwarded
to Purchaser and 50% of revenue to either Seller corporation or
Jim and Lenora Adams.

Seller agrees to install equipment for new studio location,
which Purchaser will select and purchase.

Purchaser will initiate its own agreements with ASCAP, BMI,
and SESAC Music licensing agencies.



Certificate of Service

I hereby certify that a copy of the foregoing document was
this 20th day of July, 1992 delivered by first class mail,

postage prepaid, to the following:

The Honorable Edward J. Kuhlmann *

Administrative Law Judge

Federal Communications Commission

2000 L Street, N.W.
Room 220
Washington, D.C. 20554

James Shook, Esq. *

Hearing Division, Mass Media Bureau
Federal Communications Commission

Room 7212
2025 M Street, N.W.
Washington, D.C. 20036

Joseph E. Dunne, III, Esq. *
May & Dunne, Chartered

1000 Thomas Jefferson Street, N.W.

Suite 520
Washington, D.C. 20007

Gary S. Smithwick, Esq.
Smithwick & Belendiuk, P.C.
1990 M Street, N.W.

Suite 510

Washington, D.C. 20036

James L. Oyster, Esq.

Law Offices of James L. Oyster
Route 1, Box 203A

Castleton, Virginia 22716

A. Wray Fitch, III, Esqg.
Gammon & Grange

7th Floor

8280 Greensboro Drive
McLean, VA 22102-3807

* By hand delivery.




