
Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

To: The Commission

Policies and Rules for
Licensing Fallow 800 MHz
Specialized Mobile Radio
Spectrum Through a competitive
Bidding Process

)
)
)
)
)
)
) RECEIVED

AUt; J - 1992
F[[)I:!<AL c

REPLY COMMENTS nrr:, O"'fMUNiCAnO~J
OF r:[ OF 7","'C" ' IfS CQ,i1.W'·'·'Jr

I, Ie.; SEC/t'" .t""J;:'~·I,JN

NATIONAL ASSOCIATION OF BUSINESS " t. TMy
AND EDUCATIONAL RADIO, INC.

In the Matter of

The National Association of Business and Educational Radio,

Inc. (IINABER"), pursuant to section 1. 401 of the Commission I s

Rules, 47 C.F.R. Section 1.401, hereby respectfully submits its

Reply Comments in response to the Comments filed in the above-

captioned proceeding.

I. BACKGROUND

In its initial Comments, NABER supported the concept of

Innovator Blocks. However, NABER expressed its concern for the

areas in which the Blocks would be implemented, the availability

of spectrum for the plan and the assignment mechanism to be used.

NABER proposed that the Commission: (1) limit the number of

frequencies to be assigned as a block to 42; (2) restrict Innovator

Blocks to MSAs and RSAs outside of Waiting List Areas; (3) utilize

General Category frequencies for Innovator Blocks; and (4) assign

the Blocks via a modified Lottery process.
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While the Comments filed by other parties were split as to the

value and necessity of Innovator Blocks,' the proposal to auction

Innovator Blocks was overwhelmingly opposed by SMR operators, land

mobile trade associations, equipment manufacturers and common

carrier interests. 2 Similarly, with a single exception, all

commenting parties opposed any "freeze" on the processing of non

Innovator SMR applications. 3

Several commenting parties noted the disparity in the number

of channels which Fleet Call listed as available versus the number

of channels available on a non-short spaced basis. 4 other Comments

point to Petitions for Rule Making filed by NABER, A & B

Electronics and AMTA as better means by which to achieve the same

goal of encouraging the expansion of advanced technology SMR

Systems into rural areas. 5

'See, for example, the Comments of united Mobile Networks,
Inc. ("United"), Dispatch Communications, Inc. ("Dispatch") and the
American Mobile Telecommunications Association ("AMTA") supporting
Innovator Blocks, versus the Comments of Idaho Communications
Limited Partnership ("ICLP"), Florida SMR Coalition ("Florida SMR")
and the American Petroleum Institute ("API").

2The only parties supporting auctions were United and
Dispatch. Some common carrier interests asked that the Commission
defer consideration of the proposal until the Commission receives
auction authority from Congress. See, for example, the Comments
of McCaw Cellular Communications, Inc. (IMcCaw") and the National
Telephone Cooperative Association ("NTCA").

3see , for example, the Comments of the special Industrial
Radio Service Association, Inc. ("SIRSA"), Florida SMR, United and
Ericsson Corporation ("Ericsson").

4see , Comments of ICLP, Florida SMR and Telecommunications
Industry Association ("TIA").

5see , for example, the Comments of Florida SMR, ICLP and the
utilities Telecommunications Council ("UTCIl).
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II. REPLY COMMENTS

A. Channels Available For Innovator Blocks

Other than the assignment of Innovator Blocks through an

auction process, the greatest difficulty expressed with Fleet

Call's proposal by some Private Land Mobile interests was the

continued availability of spectrum for non-Innovator Block

licensees. 6 However, as shown in NABER's initial Comments,

limiting the Innovator Blocks to 42 channels and assigning the

Blocks only in areas outside of the Waiting List areas should leave

more than adequate spectrum for other users, including competing

digital systems.

AMTA conditions its support of a freeze upon its

recommendation that the Commission amend its rules to make General

Category frequencies available for existing and new trunked SMR

applicants. However, adoption of NABER's approach of using General

Category frequencies for Innovator Blocks eliminates the need for

such a rule change or a freeze. Further, as shown below, NABER's

proposal will leave more channels available for non-SMR users than

AMTA's recommendation.

Using the examples cited by NABER in its initial Comments,

NABER compared the number of channels available for non-SMR users

pursuant to NABER's proposal as compared to AMTA's proposal. As

before, in each case it is assumed that 42 channels are made

available for an Innovator Block, 15 trunked SMR applicants have

6see , for example, the Comments of API and SIRSA.
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filed applications and been granted licenses for new systems,7 and

an oil company is now filing an application for a new system. The

figures are derived from the chart attached to NABER's initial

Comments as Exhibit 3.

Huntsville, Alabama

Under NABER's proposal, 42 of the 136 General Category

channels would be assigned to the Innovator, leaving 94 General

Category frequencies. Thirteen of the fifteen (15) trunked SMR

applicants would be assigned all sixty-four (64) SMR Pool

frequencies, with the remaining applicants being placed on the

Waiting List for the area. 8 In this case, the oil company would

have 138 frequencies available for its use.

Under AMTA's proposal 42 of the 64 SMR Pool channels would be

assigned to the Innovator. 9 The remaining 22 SMR Pool channels

would be assigned to the first four (4) trunked SMR applicants,

with the fifth applicant still needing three (3) channels. Under

AMTA's proposal, the fifth trunked SMR applicant and the remaining

trunked SMR applicants would be assigned 53 General Category

frequencies on a trunked basis. This would leave 83 General

Category, 15 Business and 29 Industrial frequencies available for

7Fifteen (15) applications for new trunked SMR systems over
a two year period of time would not be unusual in an MSA adjoining
a Waiting List area as such areas continue to grow.

8The remaining applicants would also have the option of
applying instead for conventional authorizations, but would only
be assigned a total of two (2) channels.

9AMTA did not propose that the Innovator Block be limited to
42 channels. However, in order to compare the two proposals
fairly, it will be assumed that the Innovator Block is 42 channels.
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the oil company, for a total of 127 available channels, decrease

of 11 frequencies compared to NABER's proposal.

Wilmington, North Carolina

Under NABER's proposal, 42 of the 143 General Category

channels would be assigned to the Innovator, leaving 101 General

Category frequencies. All fifteen (15) trunked SMR applicants

would be assigned seventy-five (75) SMR Pool frequencies, leaving

seventeen (17) channels available in the Pool. In this case, the

oil company would have 200 frequencies (which would include the 17

SMR Pool channels) available for its use.

Under AMTA's proposal, 42 of the 92 SMR Pool channels would

be assigned to the Innovator. The remaining 50 SMR Pool channels

would be assigned to the first (10) trunked SMR applicants. The

remaining trunked SMR applicants would be assigned 25 General

Category frequencies on a trunked basis. This would leave 118

General Category, 43 Business and 39 Industrial frequencies

available for the oil company, for a total of 200 available

channels. Thus, in this example, there is no net gain through the

use of General Category frequencies.

Louisville, Kentucky

Under NABER's proposal, 42 of the 115 General Category

channels would be assigned to the Innovator, leaving 73 General

Category frequencies. Four (4) trunked SMR applicants would be

assigned the twenty (20) SMR Pool frequencies, with the remaining

eleven (11) applicants being placed on the Waiting List. In this
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case, the oil company would have 115 frequencies available for its

use.

Under AMTA' s proposal, all 20 of the available SMR Pool

channels would be assigned to the Innovator. It can be assumed

that the remaining 22 channels needed for the Innovator Block would

be assigned from the General Category, leaving 93 General Category

frequencies. All fifteen (15) trunked SMR applicants would be

assigned seventy-five (75) General Category frequencies on a

trunked basis. This would leave 18 General Category, 28 Business

and 14 Industrial frequencies available for the oil company, for

a total of 60 available channels, a decrease of 55 channels from

NABER's proposal.

In every case, the number of available channels for the

hypothetical oil company does not diminish through the use of

General Category frequencies. Thus, NABER believes that adoption

of its proposal will ensure the continued availability of spectrum

for such individual users.

B. Common Carrier Comments

The common carrier industry has taken the opportunity in this

proceeding to once again argue that every advancement in the state

of the art in SMR utilization and technology "blurs the

distinction" between private and common carriers. 10 However, once

again the fact remains that the Petition for Rule Making does not

change the standard for compliance of an SMR System with section

332 of the Communications Act. The anti-competitive efforts of

10See, for example, the Comments of McCaw, NTCA and Telocator.

6



some to inhibit the growth and development of the SMR industry

should not deter the Commission from promoting the efficient

utilization of 800 MHz spectrum in rural areas. The proposal

should be analyzed by the Commission on its merits to determine the

suitability of Innovator Blocks to encourage the development of

wide-area SMR Systems.

III. CONCLUSION

WHEREFORE, the National Association of Business and

Educational Radio, Inc. respectfully requests that the Commission

act in accordance with the views expressed herein.

Respectfully sUbmitted,

NATIONAL ASSOCIATION FOR BUSINESS
AND EDUCATIONAL RADIO, INC.

BY:~sman, Esquire

BY:~QY~
Alan S. Tilles, Esquire

Its Attorneys

Meyer, Faller, Weisman and
Rosenberg, P.C.

4400 Jenifer Street, N.W.
Suite 380
Washington, D.C. 20015
(202) 362-1100

Date: August 3, 1992
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CERTIFICATE OF SERVICE

I, Ruth A. Buchanan, a secretary in the law offices of Meyer,
Faller, Weisman & Rosenberg, P.C. hereby certify that I have on
this 3rd day of August, 1992 sent via first class mail, postage
prepaid, a copy of the foregoing "Reply Comments" to the following:

Robert S. Foosaner, Esquire
Lawrence R. Krevor, Esquire
Jones, Day, Reavis & Pogue

1450 G street, N.W.
Washington, D.C. 20005

Counsel to Fleet Call, Inc.

Joel M. Margolis, Esquire
4600 East-West Highway

Suite 620
Bethesda, Maryland 20814

Counsel to Dispatch Communications, Inc.

Russell H. Fox, Esquire
Gardner, Carton & Douglas

1301 K Street, N.W.
suite 900, East Tower

Washington, D.C. 20005
Counsel to The Florida SMR Coalition

Paul J. Sinderbrand, Esquire
Dawn G. Alexander, Esquire

Keck, Mahin & Cate
1201 New York Avenue, N.W.

Penthouse Suite
Washington, D.C. 20005-3919

Counsel to Express communications, Inc.

David C. Jatlow, Esquire
Young & Jatlow

2300 N Street, N.W.
Suite 600

Washington, D.C. 20037
Counsel to The Ericsson Corporation
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Wayne V. Black, Esquire
Terry J. Romine, Esquire

Keller and Heckman
1001 G street, N.W.

suite 500 West
Washington, D.C. 20001

Counsel to American Petroleum Institute

Jeffrey L. Sheldon, Esquire
Mara J. Primosch, Esquire

1140 Connecticut Avenue, N.W.
Suite 1140

washington, D.C. 20036
Counsel to utilities Telecommunications Council

Mark E. Crosby, President
Special Industrial Radio Service Association, Inc.

1110 North Glebe Road
suite 500

Arlington, Virginia 22201

Charles F. wright, Vice President
Centel corporation
8725 Higgins Road

Chicago, Illinois 60631

Alan R. Shark, President
American Mobile Telecommunications Association, Inc.

1835 K Street, N.W.
Suite 203

Washington, D.C. 20006

James D. Ellis, Esquire
William J. Free, Esquire

Mark P. Royer, Esquire
One Bell Center, Room 3524
st. Louis, Missouri 63101

Counsel to Southwestern Bell Corporation

Mark R. Hamilton
Executive Vice President - External Affairs

Scott K. Morris
Vice President - Law

McCaw Cellular Communications, Inc.
5400 Carillon Point

Kirkland, Washington 98033
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R. Michael Senkowski, Esquire
Jeffrey S. Linder, Esquire

Wiley, Rein & Fielding
1776 K street, N.W.

Washington, D.C. 20006
Counsel to Telocator

David Cosson, Esquire
L. Marie Guillory, Esquire

2626 Pennsylvania Avenue, N.W.
Washington, D.C. 20037

Counsel to National Telephone cooperative Association

Raymond J. Kimball, Esquire
Ross & Hardies

888 16th street, N.W.
Washington, D.C. 20006

Counsel to Idaho Communications Limited Partnership

Eric Schimmel, Vice President
Telecommunications Industry Association

2001 Pennsylvania Avenue, N.W.
Suite 800

Washington, D.C. 20006
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