
File No. BPH-890103MD

COIMISSION FEtfRAI.calMUNK:ATlONS COMMISSlON
20554 OFFICE OF7THERETARY

MM DOCKET N~. 9~-~

File No. BRH-880926U

Before the
FEDERAL aHmNICATIOBS

Washington, D.C.

In re Applications of )
)

ROBERT B. TAYLOR )
)

For Renewal of License of Station )
WTRU(FM), Jupiter, Florida )

)
JUPITER BROADCASTING CORPORATION )

)
For Construction Permit for a New )
FM Station in Jupiter, Florida )

To: Administrative Law Judge
Walter C. Miller

ORIGINAL
FILE

RECEIVED
AUG 121992

MISS MRJ)1A BURBAU'S <DIIIRTS ON SBCORD
P''l:llIr....rrr~...TrrION TO BNLARGB ISSUES AGAllfST ROBERT B. TAYLOR

1. On July 27, 1992, Jupiter Broadcasting Corporation

("JBC") filed its second petition to enlarge the issues against

Robert B. Taylor ("Taylor"). The Mass Media Bureau submits the

following comments.

2. JBC seeks two additional issues against Taylor. JBC

contends that Taylor misrepresented facts in his June 16, 1992,

opposition to JBC's May 22, 1992, motion for summary decision,

and in his denial of a request for admission propounded by JBC.

JBC also submits that Taylor misrepresented his motivation with

respect to his participation in MM Docket No. 88-366 (Jupiter and

White City, Florida rule making) .

3. Section 1.229(b) of the Commission's Rules requires that

motions to enlarge based on newly discovered facts be filed
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within 15 days after the facts are discovered by the moving

party. Here, JBC does not state when it learned about Taylor's

alleged misrepresentations and discovered additional facts

regarding Taylor's filings in the Jupiter/White City rule making.

However, it appears that the documents upon which the allegations

are predicated were furnished to JBC on July 23, 1992, pursuant

to its document production request. Accordingly, it appears that

JBC meets the requirements of § 1.229{b) (3) of the Commission's

Rules.

Misrepresentation (Melbourne)

4. JBC recites that in its first petition to enlarge the

issues against Taylor, it alleged that Taylor's filings in the

Melbourne, Florida rule making (MM Docket No. 87-233) were

motivated by a desire to obtain a frequency which could be

upgraded to a higher class PM allotment. JBC repeated that

allegation in its May 22, 1992, Motion for Partial Summary

Decision. JBC notes that in obj ecting to JBC's motion for

summary decision and in a response to an admission request by

JBC, Taylor denied that the reason he consented to moving to

channel 258A was his desire to upgrade. JBC submits that

Taylor's denials constitute misrepresentations, because in a

letter to his then counsel, Taylor requested that action be taken

to have the Commission allot channel 258C2 rather than 258A to

Jupiter.
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5. Misrepresentation involves false statements of fact

while lack of candor involves concealment, evasion or other

failures to be fUlly informative. Both represent deceit. The

seriousness of either offense depends on the facts and cir

cumstances of the particular case. Crucial to both is the

existence of an intent to deceive. Pax River Broadcasting. Inc.,

93 FCC 2d 127, 129 (1983).

6. In the Bureau's view, no misrepresentation occurred.

While JBC points to the apparent discrepancy between Taylor's

explanations and denials on the one hand and the thoughts

contained in Taylor's letter to his counsel on the other, JBC

posits no motive for Taylor to misrepresent his actions or

intentions in the Melbourne/Jupiter rule making. JBC has thus

failed to raise a question about Taylor's intent to deceive. In

any event, a close examination of Taylor's responses reveals no

misrepresentation. The proposal to change the Jupiter frequency

from channel 296A to channel 258A was not initiated by Taylor,

but by the Melbourne licensee. Taylor was simply reacting.

Taylor's station had just been moved to channel 296A and had not

yet resumed broadcasting. Taylor could either acquiesce in the

Melbourne licensee's proposal or fight it. Were he to fight and

lose after having put his station back on the air at channel

296A, he would undergo the disruption attendant to a second

change in channels. By acquiescing, Taylor could avoid the

disruption and, perhaps, upgrade his own station to a C2. Taylor
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admitted as much. 1 Thus, while it appears that ~ of the

reasons Taylor acquiesced in the allocation of channel 258A to

Jupiter was the possibility of upgrading that channel to C2

status, it does not follow that that was his ~ reason.

Accordingly, it does not appear that Taylor misrepresented facts

regarding the Melbourne/Jupiter rule making either in his

response to JBC's motion for partial summary decision or by

denying JBC's admission request about the reason for his consent

to the channel change.

Abuse Qf process!MisrepresentatiQn

7. In its first petition to enlarge the issues against

Taylor, JBC alleged, inter illii&, that Taylor had abused the

Commission's processes by filing a spurious counter proposal in

MM Docket No. 88-366, which sought to add channel 288A to

Jupiter.

(1988) .

~ NQtice of Prqposed Rule Milking, 3 FCC Rcd 4695

In that proceeding, Taylor, through his solely owned

u.s. Three Corporation, submitted a counter proposal that channel

288A be allotted to White City, Florida. In oppos ing JBC' s

petition and denying a companion admission request, JBC contends,

Taylor made it appear that u. S. Three Corporation's counter

proposal of channel 288A for White City was genuine and that it

1 In Taylor's objection to JBC's motion for partial summary
decision, Taylor states that he asked for an upgrade on 258, but
was told it was precluded. ~ JBC's "Second Petition to
Enlarge Issues Against Robert B. Taylor" at p. 2.
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had intended to file an application for White City.2 However, as

JBC observes, an August 22, 1988, letter from Taylor to his then

counsel, James R. Bayes, shows that Taylor felt he had to do all

he could to stop channel 288A from being allocated to Jupiter in

order to avoid additional competition. JBC argues that the

Taylor letter demonstrates the falsity of his denial to JBC's

admission request that his counter proposal was an attempt to

prevent the creation of a new FM allotment for Jupiter.

8. "The term 'abuse of process' is a very broad concept but

generally can be defined as the use of a Commission process,

procedure, or rule to achieve a result which that process,

procedure, or rule was not designed or intended to achieve or,

al ternatively , use of such process, procedure, or rule in a

manner which subverts the underlying intended purpose of that

process, procedure, or rule." Cgggarative Renewal Process, 3 FCC

Rcd 5179, 5199 at n. 2 (1988). Applying the above definition to

the Jupiter rule making, the Bureau agrees that Taylor's counter

proposal was abusive if the only reason it was filed was to avoid

competition in Jupiter. The Bureau notes that it opposed JBC's

first petition to enlarge the issues regarding this matter

because JBC's allegations were speculative and did not take into

account a significant circumstance which would have affected

2 Ultimately, channel 288A was allotted to Jupiter while
284A was allotted to White City. Table of Allotments. PM.
Jupiter and White City. Fl., 4 FCC Rcd 5295 (1989). Neither
Taylor nor U.S. Three Corporation filed an application for
channel 284A in White City.
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Taylor's subsequent failure to file an application for White

City, namely, JBC's competing applications. 3

9. Al though JBC has not addressed the Bureau's concern

regarding the change in circumstances that would have led Taylor

not to file an application for White City, Taylor's letter leaves

little doubt that his primary, if not sole, motivation for

proposing channel 288A for White City was to avoid a second PM

service for Jupiter. This is in stark contrast to his denial of

JBC's request that he admit that his counter-proposal "was filed

in an attempt to prevent the creation of a new PM allotment for

Jupiter, Florida." Thus, unless Taylor can demonstrate that he

actually intended to file for channel 288A in White City, the

Bureau agrees with JBC that a substantial question is raised as

to whether Taylor misrepresented facts when he denied JBC's

admission request.

3 ~ "Mass Media Bureau's Comments on First Petition to
Enlarge Issues against Robert B. Taylor," filed June 10, 1992,
at p. 9.
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Conclusion

10. In sum, the Bureau submits that the misrepresentation

issue requested by JBC with respect to the Melbourne rule making

proceeding be denied but that, absent a satisfactory showing, the

misrepresentation issue requested with respect to the Jupiter

rule making proceeding be added.

Respectfully submitted,
Roy; J. Stewart
C f. MaS~Bl:eau
Cha ~. DziedziJ!"
Chi f Hearing Branch

-:J~ c.J ([kvL--
James W. Shook
Attorney
Mass Media Bureau

Federal Communications Commission
2025 M Street, N.W.
Suite 7212
Washington, D.C. 20554

August 12, 1992
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CERTIFICATE OF SBRVICB

Michelle C. Mebane, a secretary in the Hearing Branch, Mass

Media Bureau, certifies that she has on this 12th day of August,

1992, sent by regular mail, u.s. Government frank, copies of the

foregoing "ImSS MBDIA BUREAU'S COMIBNTS ON SECORD PETITION TO

ENLARGE ISSUES .AGAINST ROBERT B. TAYLOR II to:

J. Richard Carr, Esq.
5528 Trent Street
Chevy Chase MD 20815

Joseph A. Belisle, Esq.
Leibowitz & Spencer
One S.E. Third Avenue
Miami, FL 33131

'rnJ'..c.h t h < c.. .YYh.bouu .
Michelle C. Mebane
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