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MM Docket 92-98 ~
BPED-9104~
Reading. OH

RE:

Mr. Gary Kalagian, Chief
Data Management Staff
Audio Services Division
Mass Media Bureau, Room 350
Federal Communications Commission
1919 M street, NW
Washington, DC 20554

Dear Mr. Kalagian:

On August 24, 1992, we filed a JOINT PETITION FOR
APPROVAL OF SETTLEMENT AND DISMISSAL OF APPLICATION and a
PETITION FOR LEAVE TO AMEND AND AN AMENDMENT and on August
28, 1992, filed an ERRATA TO AMENDMENT, in the above­
referenced proceeding. At that t' we failed to serve you
with a copy of these filings an copi s are enclosed
herewith. '

Should you have any
please communicate direct
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CERTIFICATE OF SERVICE

I, Barbara L. Rascon, a secretary in the law offices of
Haley, Bader & Potts, hereby certify that I have on this
4th day of September 1992, sent copies of the foregoing
"JOINT PETITION FOR APPROVAL OF SETTLEMENT AND DISMISSAL OF
APPLICATION", "PETITION FOR LEAVE TO AMEND AND AN
AMENDMENT", and an "ERRATA TO AMENDMENT" by first-class,
united States mail, postage prepaid, to the following:

Mr. Gary Kalagian, Chief*
Data Management Staff
Mass Media Bureau
Federal Communications Commission
1919 M Street, NW, Room 350
Washington, DC 20554

with copy of transmittal letter only to:

Honorable John M. Frysiak*
Administrative Law Judge
Federal Communications Commission
2000 L Street, NW, Room 223
Washington, DC 20554

Robert A. Zauner, Esq.
Hearing Division, Mass Media Bureau
Federal Communications Commission
2025 M Street, NW, Room 7212
Washington, DC 20554

Stanley S. Neustadt, Esq.
Cohn & Marks
1333 New Hampshire Avenue, NW
suite 600
Washington, DC 20036-1573
(Counsel to Miami University)

~&t~~~
Barbara L. Rascon <

*Hand Delivery
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,rqr.E OF THE SECRETARY

Ms. Donna R. Searcy
Secretary
Federal Communications Commission
1919 M Street, N.W.
Washington, D.C. 20554

Re: MM Docket 92-98
File No. BPED-910412MC
Reading, Ohio

RECEIVED

SEP -.4 1992

Dear Ms. Searcy:

Transmitted herewith, on behalf of Southwestern Ohio
Seniors' Services, Inc. and The President and Trustees of
The Miami University, are the original and six copies of
their Joint Petition for Approval of Settlement and
Dismissal of Application in the above-referenced proceeding.

Also transmitter herewith, on behalf of Southwestern
Ohio Seniors' Services Inc., are the original and six copies
of a Petition for Leave to Amend and an Amendment to its
above-reference application.

If there are any questions concerning this matter,
kindly communicate directly with this office.

v~rf' trulY~'ur:
t
,. .. \.

i~)A. ~
DAwn M. S iarrino

DMS:dms

Enclosures (14)

cc (by hand wi enclosures):
The Honorable John M. Frysiak
Robert A. Zauner



Before the
FEDERAL a>MMUN1CA11ONS COMMlSSION

Washinaton, DC 20SS4

""',.- ..............i,

RECEIVED

SEP • 4 1992
In re Applications of

TIlE PRESIDENT AND BOARD
OF TRUSTEES OF
TIlE MlAMI UNIVERSITY

SOUTHWESTERN OHIO SENIORS"
SERVICES, INC.

For Construction Permit for I New
Non-Commercial FM Station on
Channel 207A It Reading, Ohio

To: The Honorable John M. Frysiak
Administrative Law Judge

)
)
)
)
)
)
)
)
)
)
)
)

MM Docket No. 92-91 rW1:1<Ai. COMMUMCATtOHS COMMISSION
,)FFI\.E OF THE SECRETARY

File No. BPED-I90S30MA

File No. BPED-9J04J2MC

JOINT PE11110N
FOR APPROVAL OF SElTLEMENT AGREEMENT AND DISMISSAL OF APPLiCAnON

Southwestern Ohio Senion' Services, Inc. r'SOSSr') and The President and

Trustees of the Miami Univenity (·UnivenityW), applicants for I new non-commercial FM

Station on Channel 207A at Reading, Ohio (MM Docket 92-98; File Nos. BPED-910412MC

and BPED-890530MA, respectively), by their respective attorneys and punuant to Section

311(c) of the Communications Act, as amended, Section 73.3525 of the Commission's

Rules, and the Commission's Report and Order and Memorandum Opinion and Order in

MM Docket No. 90-263,1/ hereby respectfuJly request the Commission to:

() approve the Settlement Aareement, appended hereto as Attachment J;

(2) dismiss University's application with prejudice;

(3) lrant SOSSl's amendment to modify its enaineering proposal to specify
that previously proposed by University; and

lJ /n 'he Maller 01 ,4mendment 01 Section 1J.J525 01 'he Commission's Rules
Regarding Selliement Agreements ,4mong Applicants lor Construction Permits, 6 FCC Red.
IS (J990) and 6 FCC Red. 290) (J991).
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(4) lrant SOSSl's application, as amended, for a DeW DOn-commercial FM
station on Channel 207A at Readin" Ohio.

In support thereof the followinl is respectfully shown:

I. saSSI and University both filed applications with the Federal Communica-

tions Commission (-FCC") for authority to construct a new non-commercia) FM station on

Channel 207A at Reading, Ohio.

2. The above-referenced SOSSI and University applications are mutually-

exclusive in that only one of the two applications can be lranted.

3. The Chief of the FCC's Audio Services Division desi,nated the saSSI and

University applications for I comparative bearinl by Hem;"g Des;gMl;orr Order, DA 92-

517, released May 5, 1992.

4. saSSI and University have reached an qreement 10 resolve their mutual

exclusivity and terminate the pendinl proceedinl. By the terms of the Settlement

Agreement and in consideration of the promises contained therein, SOSSI shall seek leave

to amend its application to specify the engineering previously proposed by University,

and saSSI shall lrant University an option or right of first refusal Cor a period of 17

years. Subject to the Commission's approval, University bas qreed to dismiss its

application and saSSI in return agrees to pay University a sum not in excess of

TWENTY FIVE THOUSAND DOLLARS ($25,000.00) in reimbursement of its legitimate and

prudent expenses incurred in preparing, filing, prosecuting its application.

s. In amending Section 73.3525 relardinl .ettlement agreements, the

Commission limited the amount an applicant could receive in return for dismissing an

application 10 the applicant's legitimate and prudent expenses which is deCined as the
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expenses incurred by the applicant in preparinl, C"JJiDl, prOleCUtiDa. ud IettliDl its

applicaation. Report lind Order. at '7; Memorlllldum Op;n;orr IIIId Order, at 2901.

Applicants ue foreclosed from makinl a profit on the IettJement or the application. 14.

The contemplated settlement payment is Dot in excess of Univenity'. leaitimate ud

prudent expenses and, therefore, University will Dot profit from this settlement payment.

6. In accordance with Section 73.352S(a) of the Commission'. Rules, 47 CFR

73.3525(a), SOSSI and University have submitted affidavits setlina forth the requirements

of Section 73.3525(a)(1 )-(6), Attachments 2 and 3. hereto. respectively.

7. The approval of this Settlement Aareement will serve the public interest

by eliminating the state of mutual exclusivity between the parties and thereby eliminating

the need for a comparative hearing. conserving the resources of the Commission and

parties and expediting the provision of a new Don-commercia) FM radio service on

Channel 207A to Reading, Ohio and the surrounding uea.

WHEREFORE, the premises considered. SOSSI and University respectfully

request the Commission to take the foJJowing actions:

(J) approve the Settlement Agreement, appended hereto as Attachment J;

(2) dismiss University's application with prejudice;

(3) lrant SOSSI's amendment to modify its engineering proposal to specify
that previously proposed by University; and

JOINT PETITION FOR APPROVAL OF SElTLEMENT AGREEMENT -- Page 3



(4) lrant SOSSl's application (or a DeW DOn-commercial FM ltalion on
Channel 207A at Readinl, Ohio.

Respectfully lubmitted,

THE PRESIDENT AND nUSIEES OF 11IE
MIAMI UNIVERSITY

COHN a MARKS
Suite 600
1333 New Hampshire Ave., N.W.
Washington, D.C. 20036
202/452-4814

HALEY, BADER a POTTS
Suite 600
2000 M Street, N.W.
Washington, D.C. 20036
202/331-0606

August 24, 1992

By. -::'~~~'7f';~4L' ~?Lt.~.,,+~~~IJ~
Stanley SO(;teustadt
Wayne Coy. Jr.

Its Attorneys

Its Attorneys
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••===c•• •••••• ••••_. •••• _

SETTLEMENT AGREEMENT

by and between

TIlE PRESIDENT AND BOARD OF TRUSTEES OF TIlE MIAMI UNIVERSITY

and

SOUTIlWESTERN OIDO SENIORS' SERVICES. INC.

Effective as of August 24. 1992

Prepared by

Cohn &: Marks
1333 New Hampshire Avenue. N.W.

Suite 600
Washington. DC 20036

Telephone: 202/452-4814

and

Haley. Bader &: Potts
2000 M Street. N.W.

Suite 600
Washington. DC 20036-3374

Telephone: 202/331-0606
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e
SE1Jl..EMENT AGREEMENT

This Settlement Aareement rAareement·) is made aDd effective u of the last date
indicated below at the sianatures of the parties, by and between 11ae President aDd Baud or
Trustees of the Miam.i UlLivenity, an Ohio institution of biaher learDiDa (bereinaf'ter -.tiami"),
and SouthwlSlel'D Ohio Senion' Services, IDe. rsoSSle

), aD Ohio corporation.

WHEREAS, saSSI and Miami ue mutuaJJy exclusive applicants before the Federal
Communications Commission (-Commission·) ror a permit to construct a Dew FM ltation on
Channel 207A at Readina, Ohio; aDd

WHEREAS, the implementation of this Aareement would eliminate the Deed ror
rurther comparative hearing, conserve the resources of the Commission aDd of the parties, aDd
expedite the provision of a Dew FM service to Rudinl. Ohio; .

lr'HEREAS, the parties believe that the public interest would be served by the
inauauration of the new service to Readina, Ohio, by simplification of the pending proceedings
before the Commission and further. by conservina the rinite resources of the parties to this
proceeding and of the Commission;

lr'HEREAS. the implementation of this Alreement is lubject to prior Commission
approval;

NOW llfEREFORE. in consideration of the mutual covenants aDd obligations
contained herein, and subject to the requirements of Section 73.3S2S of the Commission's
Rules, it is agreed as follows:

f I. Definitions. The terms described in this section shall, ror the purposes of this
Aareement. have the foUowina meaninas:

11.1. Business Day. The term -Susiness Day· shaJJ mean any day other
than a Saturday, Sunday or other day on which banks in Cincinnati, Ohio, ue
required to close.

11.2. Commission. The lerm ·Commission- shaJJ mean the Federal Com­
munications Commission. Washinaton, D.C.

I J.3. ConsiderQ/ion. The term ·Consideration· shall mean the money to
be paid by SOSSI to reimburse Miami in return ror the dismissal of Miami's
Application, as provided by Section ~. hereof.

II.~. FCC. The term ·fCC- shall mean the Federal Communications
Commission, Washinaton. D.C.

11.5. Final Order. For the purposes of this Aareement. lIfinaJ Order·
or ·Final Orders· shall mean actions taken by the Commission, or its delegatee, ror
which DO judicial or administrative reconsideration or appeal is pendina aDd ror
which the time for fiJina such judicial or administrative reconsideration or appeal
has expired.
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f 1.6. Joinl P~lilion. The term -Joint Petition- shaJJ mean • Joint
Request (or Approval of this Alreement to be (ued with the Commission by the
parties bereto.

f1.7. Liunsts. ~ieenses- mean the permits aDd licenses iuued by the
Commission (or the Radio Station and all associated auxiliary broadcast stations, it
any.

11.8. Miami's App/icQJion. The term -Miami's Application- ahaJJ mean
that application (FCC Form 340), as amended, bearinl the Fue Number ,PED­
190530MA, by which Miami bas soulht Commission authority 10 construct ud
operate the Radio Station.

fl.9. Oplion T~rm. The Domenclature -option Term- shall mean that
period of time beginning on the first day after the IraDt of SOSSI's AppJication
becomes a Final Order, and continuing (or a period of eilhty-four (14) months
thereafter, or such short term as may occur as provided ill Section 7 ud its
subparts.

11.10. Oplion Tri,gtrs. The term -option Trillers- shall mean ODe or
more events or incidents occurring during the Option Term and caused, intentionally
or unintentionally, by sassI whereby saSSI Ca> fails to construct the Radio Station
during the time. or any extensions thereof, authorized by the Commission (or the
construction of the Radio Station; or (b> permanently discontinues relular operation
of the Radio Station without assigning or transferring it; or (c) does Dot broadcast
the minimum hours to avoid • potential (iling for a share time request -- presently
agreed to be at least 12 hours per day, 365 days a year, or as otherwise apecified
by the Commission; or (d) enters into an agreement with a person, entity or
organization that is not an employee of sassI or a party to this alreement (or the
brokerage of all or substantially all of the time on the R.dio Station; or (e) leeks
to assign all or substantially all of the assets and Licenses (or the Radio Station to
a person, entity or organization that is not • party to this Alreement; or (f) leeks
to transfer control of the Jicensee for the Radio Station to I person, entity or
organization that is Dot a party to this Agreement, or SOSSI's immediate assiln
hereunder.

11.11. Principal. The term -Principal- shall mean any officer of the
parties to this Agreement.

11.12. Radio Stalion. The term -Radio Station- Ihatt mean that FM
broadcast station that is authorized by the Commission to operate on FM Cbannel
207 .t Reading. Ohio.

11.13. Refusal Term. The nomenclature -Refusal Term- shall mean that
period of time beginning on the first day after the end of the Option Term and
continuing for. period of one hundred twenty (120) months thereafter.

f1.J4. SOSS/'s ApplicQJion. The term -SOSSJ's Application- shall mean
that application (FCC Form 340), as amended, bearing the File Number BPED­
9J04J2MC, by which sassI has lOught and continues to leek the Commission's
authority to construct and operate the Radio Station.
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12. CommissioPl COnStnl. This Alreement iI 'Dtered iIIto nbject to approval by
the Commission, and shall be void uDJess the Commission lhall approve IL ShouJd the
Commission refuse to approve this Aareement. then the parties hereby .,ree that they will
immediately make lood faith efforts to ,esolve each CommissioD objection ill order to obtain
Commission approval. 1D the event that the CommissioD has aot approved this Aareement
within nine (9) months from the date hereof. then .ither party hereto. upon wrinen DOtice to
the other. may terminate this Aareemenl.

13. Joil'lt Rtf/tltst lor ApprO'iDl II/ A""menl. Within rive (5) days or the
effective date of this Agreement, the parties hereto IIree to rile with the Commission a Joint
Petition which shall be accompanied by a copy of the executed Alreement as weJl as other
supporting documentation as required by Section 73.3525 of the Commission·, Rules. The Joint
Petition shall seek (a) approval of this Aareement; (b) dismissal with prejudice of Miami's
Application; and (c) grant of the SOSSI Application.

i3.1. Actiolls Promotil'll ApprO'iD/ 0/ A,r"mtnl. Toaether with the
Joint Petition, the parties shall file declarations of Principals complying with the
provisions of Section 73.3525 of the Commission's Rules. The parties aaree to
provide the Commission with any additional information Decessary to obtain approval
of this Agreement within ten (10) Business Days of any request ror such informa­
tion. The parties further agree to take DO action that is in any way adverse to
this Agreement, the Joint Petition, the dismissal of Miami's Application or the arant
of SaSSI's Application for the Radio Station. No party hereto is obligated to fiJe

. or join in the prosecution of any request ror reconsideration. review or appeal, or
to actively oppose reconsideration, review or appeal, or activeJy participate in any
such proceeding. Each party, however, 10 long as this Aareement is Dot terminated,
will cooperate in such action by another party (or parties) directed toward approval
of this Agreement and the actions contemplated herein.

i3.2. Dismissal of Miami's Applicl1IioPl. Concurrently with the Ciling of
the Joint Petition, Miami agrees to request dismissal, with prejudice, of Miami's
Application, contingent upon approval of this Aareement.

i4. COllsideration. It is lareed that saSSI shall reimburse Miami ror such
documented reasonable and prudent expenses as are aUowed by the Commission and that Ire
attributable to Miami's efforts to prepare, file and prosecute Miami's Application, including
expenses incurred to achieve the settlement between Miami and SOSSI, provided that such
reimbursement shall not, in any event exceed TWENTY FIVE THOUSAND and NO/JOO
DOLLARS ($25,000.00), or such lesser amount as may ultimately be approved by the Commis­
sion. The Consideration, as approved by the Commission, shall be paid in cash, UDited States
currency, or certified or cashier's check payable 10 Miami's luorneys, Cohn A Marks, at the
address specified in Section JO, hereof. Miami expressly authorizes its auorneys to ack­
nowledge and receive such payment. The payment shall be made on the tenth (10th) Business
Day from the date Ihat Ihe Commission's order arantina saSSI's Application becomes I Final
Order. The obligation of SOSSI to pay Miami any sum shall arise only if saSSI's Application
is aranted. sassI is not obligated 10 pay the Settlement Amount or any portion thereof to
Miami except as specifically provided above. The payment by SOSSI to Miami is a material
term of this Agreement.

15. Amtl'ldmtl'lt of SOSS/'s AppliCl1Iion. As part or the Joint Petition, but in DO
event later than thirty (30) days of the date of this Aareement, saSSI shall rile with the
Commission, and the support or Miami, an amendment to saSSI's Application that renects
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..

that SOSSI, upon approval of this Alreement aDd dismissal of Miami's Application, will chule
the enlineerinl portion of SOSSl's Application 10 incorporate, lISe, ad rely apon the
enlineerinl let (orth in Miami's Application. Miami hereby specifically authorizes SOSSI 10
1lSe aDd incorporate in SOSSI's Application the enlineerinl portiOD oC Miami's Application
without further consideration of any kind whatsoever 10 be promised or paid by SOSSI. Miami
will join with SOSSI in seekinl from the PresidiDI Administrative Law Judie luch additioDal
time as may be required to act on the Joint Petition aDd (or the Mus Media Bureau 10 review
the amendment 10 saSSI's Application and to advise the Presidinl Administrative Law Judie
concerninl the amendment. In the event, for aDy reason, that the amendment 10 SOSSl's
Application is not accepted and lranted, the remainder of this AJreement will conliDue as
provided in Section II, hereof.

16. Miami's Option. Durinl the Option Term, should aD Option Triuer occur,
then Miami shall have the absolute option to acquire the Radio Station, IUbjeet 10 the prior
approval of the Commission, in return (or Miami's obliaatory reimbursement 10 SOSSI of
saSSI's reasonable and prudent expenses incurred in obtaininl and construetinJ the Radio
Station. Should an Option Triner occur, then saSSI shall be oblilated 10 Dotify Miami in
writing and within twenty (20) Business Days of the occurrence, that aD Option Trilser has
occurred. Miami may then exercise the option by providins SOSSI, within twenty (20)
Business Days of Miami's receipt of SOSSl's Dotice, with an acknowledsement of Miami's
receipt of SOSSI's notice and of Miami's intention to exercise the option. Miami shall then
have twenty (20) Business Days to prepare and rile with the Commission, a requisite applica­
tion for the assignment of the Licenses Cor the Radio Station from SOSSI to Miami. Should
Miami (ail to (a) respond or (b) seek, in writing, (rom SOSSI an extension of the time (or a
response, within the twenty (20) Business Day period, as herein provided, then Miami's option
right and the Option Term shall expire and no lonaer be valid. For the purposes of this
Agreement the reimbursement to be paid to SOSSI by Miami (or option to acquire the Radio
Station shall be limited, as (ollows:

16. J. Reimbursement 10 SOSSI lor Acquisition Ex/Wnses. Miami shall
reimburse SOSSI (or its reasonable and prudent, documented, expenses iDcurred by
SOSSI in connection with the preparation, filing and prosecution of SOSSl's
Application, not to exceed THIRTY SEVEN THOUSAND TWO HUNDRED fIFTY and
NO/IOO DOLLARS (S37,250.00) plus any sums paid by saSSI to Miami as reimbune­
ment under this Agreement. During the first sixty (60) months of the Option Term,
Miami's reimbursement shall include the expenditures by SOSSI to reimbune Miami
in return (or the dismissal of Miami's Application; during the balance of the Option
Term, Miami's reimbursement to SOSSI, pursuant to this Section, shall exclude the
expenditures by SOSSI to reimburse Miami in return Cor the dismissal of Miami's
Application.

16.2. Reimbursement 10 SOSSI lor Const~t;oPl E%/WPlses. Miami shall
reimburse SOSSI Cor its reasonable and prudent, documented, expenses iDcurred by
SaSSI in connection with the acquisition, delivery and installation oC all Radio
Station equipment and facilities, but limited to studio, production and transmissioD
system equipment. Further, Miami shall reimburse saSSI for all necessary improve­
ment expenses iDcurred or made and documeDted by saSSI with regard to the Radio
Station transmitter site, so long IS the transmitter site is that specified iD Miami's
Application, or a subsequently authorized transmitter site; provided, however. that
Aid subsequently authorized transmitter site must provide comparable or areater
coverage over the Cincinnati metropolitan area than does the transmitter lite
specified in Miami's Application. To be considered valid expenses hereUDder,

READING, OHIO, SElTLEMENT AGREEMENT _. Pale.



SOSSl's expenses shall have been incurred prior 10 the date SOSSI DOtiries Miami of
the occurrence of any Option Triaaers

17. MiGmi's RighI DI FirSI RtlusGl. DuriDa the Refusal Term the foUowiDa rilhts
of fint refusal shall apply:

'7.1. E)(isunct DI BOnG Fidt Olltr. IOSSI IhaU lrant 10 Miami the
right of first refusal to be exercised by Miami followiDg its receipt of a written
Dotification from saSSI of the terms of I bonG fide ofrer from a third party 10
purchase all of the assets and Licenses of the Radio Station. During the Refusal
Term, should SOSSI receive from a third party an offer to leU tbe Radio Station or
solicit from a third party a bid to lell the Radio Station, and should I boM fide
offer be made, then SOSSI shall be obligated to Dotify Miami iD writing of all the
materials terms of said offer.

17.2. MiGmi's Elution. Miami Iball have I period of twenty (20)
Business Days from its receipt of saSSI's written Dotice, as provided iD Section IJ,
in which to elect to purchase the Radio Station upon the Jame terms and conditions
as contained in the offer made by the third party to saSSI. Should Miami elect to
purchase the Radio Station, it shaJJ notify saSSI in writinl that it will meet the
material terms of the bonD lidt offer. To be valid, Miami's written Dotice 10
SOSSI shaJJ be postmarked no later than twenty (20) Business Days followiDg
Miami's receipt of SOSSI's notice, and shall otherwise be made iD conformance with
the notice provisions of this Agreement. Should Miami fail to respond within the
twenty (20) Business Day period, as herein provided, its right of fint refusal lball
expire. Should Miami timely exercise its riaht to purchase the Radio Station, then
saSSI shall be obligated to IeJJ the Radio Station 10 Miami, nther than 10 the
third party bonD fide offeror, upon the Jame terms and conditions let forth in
saSSI's notice to Miami. Moreover, should Miami timely exercise its daht to
purchase the Radio Station, then Miami shaJJ be obligated to buy the Radio Station
from SOSS1.

18. No Fwure LitigGlion by SOSSI. As consideration, in part, for Miami's
agreement hereunder to dismiss Miami's Application, saSSI hereby covenants, promises,
warrants and agrees that should the Commission, or its delegatee, dismiss Miami's Application
and should that action become I Final Order, saSSI (as an entity or through any officer,
director, or agent), for the duration in the Iggregate of the Option Term and the Release
Term, will not file, or cause, or instigate or encourage any individual, Iroup, entity, oraaniza­
tion or enterprise to file an application with the Commission that is mutually exclusive, or in
any way conflicts with any application that is filed by Miami.

19. No Fwurt LitigGlion by MiGmi. As consideration, in part, for SOSSl's lrant of
the option and right of first refusal hereunder, Miami bereby covenants, promises, warrants
and agrees that should the Commission, or its delegatee, lrant SOSSl's Application and Ihould
that action become a Final Order, Miami (as an entity or through any officer, director, or
agent), for the duration in the aggregate of the Option Term and the Release Term, will Dot
file, or cause, or instigate or encourage Iny individual, Iroup, entity, orllDization or
enterprise to file an application with the Commission that is mutually exclusive. or iD any ....y
conflicts with any application that is filed by SOSSI.

'10. NDliet. Any Dotice required hereunder Ihall be in wrilinl Ind any payment,
Dotice or other communications shall be deemed liven wben delivered personally, or mailed by
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certified mail or Federal Express Service, postaae prepaid, with ntura receipt requested, to
the foJlowing address:

To SOSSI:

Jerr)' D. Smart with cop)' to
Southwestern Ohio Seniors'

Services, Inc.
I I 100 Springfield Pike
Springdale,OH 45246
Tel: 513/782-2427
fax: 513/782-1056

To Miami:

John D. Bortel with copy to
Director of Broadcasting

It General Manager, WMUB
Department of Communications
Williams Hall
Spring at Oak Streets
Oxford, OH 45046
Tel: 513/529-5885
Fax: 513/__-__

Lee W. Shubert, Esq.
Hale)', Bader It Potts
2000 M Street, N.W.,~
Washington, DC 20036-337'­
Tel: 202/331-0606
Fax: 202/296-1679

Stanley S. Neustadt, Esq.
Cohn A Marks
1333 New Hampshire Ave., N.W., _600
Washington. DC 20036
Tel: 202/452-.-814
Fax: 202/293-4827

I I0.1. Alter",Jle Addressus. Notice, as provided b)' this section, ma)' be
liven to any other person or party, as any party hereto ma)' in the future desianate
in writing, upon due notice to the other part)'(ies).

I I0.2. Date 01 Notice. AClion. The postal receipt (or deposit with the
U.S. Mail or courier service specified herein shall establish the date of such
notification or communication. If any Dotification, communication or action is
required or permitted to be liven or taken within a certain period of time and the
last date for doing so falls on a Saturday. Sunday, a rederal leaal holiday or leaal
holding by law in Cincinnati, Ohio, the last day ror such notification, communication
or action shall be extended to the first date thereafter which is not a Saturda)',
Sunday or such legal hoHday.

Ill. Waiver. Failure of any part)' to complain of an)' act or omission on the part
of any other party in breach of this Agreement, no matter how long the same ma)' continue,
shall not be deemed to be a waiver b)' said part)' of an)' of its riahls hereunder. No waiver
b)' an)' party at any time, express or implied, of any breach of any provision of this Alree­
ment shall be deemed a waiver of any other provision or this Aareement or a consent to any
subsequent breach of the same or other provisions.

112. YGlid Orlanization tmd Wa"Gnly. Each party hereto respectively represents
that (a) it is dul)' organized. validly existing and in aood standina under the laws of the State
of Ohio, (b) the execution, delivery and performance of this Aareement, without limitation, has
been duly and effectively authorized by its board of directors, lovernina board. or Jeneral
partners, and (c) it has full leaal authority to enter into and perform its obliaations under
this Aareement.
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'J3. B~"~/;I: Ass;,,,rnelll. This Aareement .haU be bindiDa upon aDd .hall mure to
the benefit of the parties, their hein, .uccesson aDd asians. This Alreement may be
assigned by saSSI to a corporation iD which SOSSI .ball have aD equity iDterest or at least
fifty percent (50%) and leaal control, and which IhaII IUcceed 10 the obliaatioDS aDd undertak­
ings of SOSSI hereunder. Should SOSSI wian its riahts ud obJiaatioDS under this Alree­
ment, then luch an assi,nment Ihall in DO way relieve SOSSI of the apecific obliaations
undertaken by sassI punuant to Sections 3 ud ~, ud their .ubparts, of this Alreement.

'14. Go~~",;", LDW: Ye,,~. This Alreement Ihall be loverned by, aDd construed in
accordance with, the laws of the State of Ohio, ud by the applicable rules ud reaulations of
the Commission. Venue for any such action may be either in Butler or Hamilton Counties,
Ohio, or Washington, District of Columbia.

I I5. E",jr~ Agrterne",. This Aareement, with Attachments, constitute the only
agreements between the parties hereto and contains all of the terms and conditions aareed
upon with respect to the subject matter hereof, and may Dot be amended or modified except
by an instrument in writing signed by all the parties hereto.

116. EJC~ns~s. Each party Ihall bear its own expenses relatina to (a) this
Agreement and all supporting documents; (b) the filings and transactions contemplated hereby
to obtain approval of this Agreement; (c) acceptance of the amendment to saSSI's Application,
as provided by this Asreement; and (d) the option and nlht of fint refusal accorded to
Miami pursuant to the terms hereof.

IJ7. Count~rparlS IUJd Elluli~t Dalt. This Aareement may be lianed in one or
more counterparts by a Principal, each of which shall be deemed I duplicate oriainal, bindina
on the parties hereto; notwithstanding that the parties are Dot lilnatory to the orilinal or the
same counterpart. This Agreement shall be effective as of the date on which the executed
counterparts are exc'hanged by the parties.

118. Se,,~rability. In the event that any of the provisions contained in this Aaree­
ment is held to be invalid, iIlesal or unenforceable shall not affect any other provision hereof,
and this Agreement shall be construed as if such invalid, iJJegaJ or unenforceable provisions
had not been contained herein.

1]9. Headi"gs. The headings of the sections or this Aareement are for the
convenience of reference only, and do not form I part hereof, and in DO way define, limit,
describe, modify, interpret or construe the meanings of the parties, the scope of this
Aareement or the intent of any section hereof.

120. Rtpub/ication. It is expressly understood and aareed that it is I condition of
this Agreement that no republication be required punuant to Section 73.3525 of the Commis­
sion's Rules. In the event the Commission rules, for whatever reason, that republication
would be required, and such rulinS becomes I Final Order, this Aareement shall be Dull ud
void.

'21. FWI#atr A.ssurDIIC~.s. The parties hereto qree to execute and deliver uy
additional or supplemental document as may be Decessary or required to effectuate the
purposes of this Agreement.
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WITNESS WHEREOF. the parties hereto have executed this AlreemeDt u or the
date last below written.

MlAMJ UNIVERSITY

Date: _ By _

SOunlWESTERN omo SENIORS'
SERVICES. INC.

BY~

By --=~~:=:_:-""--=_=-~----
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·~ WHEREOF. the parties hereto have executed this AareemeDt u or the
date last below written.

Date: August 5. 19n

Date: -----_.

Date: -----_.

By tt..rr.-rJ.~_
Edw~resident
Finance &Business Affairs

SOUTHWESTERN OJDO SENIORS'
SERVICES, INC.

By -."._-=-=_---:=--~-----
Jerry D. Smart, President

By ~~~~-__:::--------
Bill F. Balzano, Secretary
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AlTACHMENT NO.2



•
DECU£UION

I, Jerry D. Smart, hereby declare under penalty of

perjury as follows:

1. I am the President of Southwestern Ohio Seniors'

Services, Inc. ("SOSSI"), an applicant for a new non­

commercial FM broadcast station on Channel 207A at Reading,

Ohio.

2. SOSSI has entered into a Settlement Agreement

dated August , 1992, with The President and Board of

Trustees of the Miami University (-University") pursuant to

which University has agreed to dismiss its application for a

new non-commercial FM station at Reading, Ohio.

3. In exchange for University dismissing its

application, SOSSI will pay University an amount not to

exceed TWENTY FIVE THOUSAND DOLLARS ($25,000.00) to offset

the reasonable and prudent out-of-pocket expenses that

University incurred in the preparation, filing and prosecu­

tion of its application.

4. Approval of the Settlement Agreement would serve

the public interest by eliminating the need for a compara­

tive hearing, conserving the resources of the Commission and

parties and expediting the provision of a new non-commercial

FM radio service on Channel 207A to Reading, Ohio and the

surrounding area.
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5. SOSSI's application vas not filed for the purpose

of reaching or carrying out this or any other Settlement'

Agreement.

6. SOSSI has not entered into any ancillary agreement

connection with the dismissal of its application nor has it

received or been promised or paid or promised to pay any

consideration other than as disclosed in the Settlement

Agreement.

I hereby certify that the information contained herein

is true and correct to the best of .y knowledge and belief

and is submitted in good faith.

Executed under penalty of perjury this 2. ()-ry- day of

August 1992.

J~e~ent
Southwestern Ohio Seniors'

Services, Inc.
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County of Butler

State of Ohio

)
)
)

as.

AFFIDAVIT OF EDWARD J. DEMSKE

Edward J. Demske, being duly sworn, deposes and states:

1. I am Vice President, Finance and Business Affairs of The

Miami University.

2. I submit this affidavit in accordance with Section 73.3525

of the Rules of the Federal Communications Coamission, in support

of the petition for approval of the settlement agreement between

Miami University and Southwestern Ohio Seniors' Services, Inc.,

which provides, among other things, that The Hiami University

application will be dismissed and that it will be reimbursed for

its documented reasonable and prudent expenses in an amount not to

exceed $25,000.

3. I hereby state that The Miami University application which

is to be dismissed was not filed for the purpose of reaching or

carrying out any settlement agreement.

4. I hereby certify that neither Hiami University nor any of

its principals has received or will receive any money or other

consideration in excess of the legitimate and prudent expenses of

Miami University, except for the consideration which is expressly

set forth in the settlement agreement.

5. The public interest will be served by approval of the

settlement agreement because it will result in public broadcast
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service to Reading, Ohio and its environs auch aore expeditiousl7

than if a comparative hearing between the applicants were held, and

this will result without the expenditure of the aignificant aaount

of public and private funds required for the prosecution of a

comparative hearing to its ultimate conclusion.

6. There is attached hereto an itemized list of the expenses

incurred by Miami University in the preparation, filing and

prosecution of its application, and, in addition, a statement of

counsel for Miami University which sets forth the amount of legal

fees and disbursements incurred by Miami University in connection

with the application.

7. There is no oral agreement relating to the dismissal of

the appl ication of Miami Uni versi ty j the complete agreement between

the two applicants is set forth in the written Settlement

Agreement.

EdW~~
Vice President,
Finance and Business Affairs

Subscribed and Sworn to Before Me ThiS~aY of August 1992

~~~/),--,,--
~y Public ==


