June 28, 2016

UNITED CHURCH
OF CHRIST

Marlene H. Dortch

Secretary

Federal Communications Commission
445 12th Street, SW

Washington, DC 20554

Re: Ex Parte disclosure pursuant to 47 CFR § 1.1206(b) in 14-50, 09-182, 07-294

Dear Ms. Dortch:

On June 24 the following people met with FCC staff to discuss the above-captioned dockets:
Cheryl Leanza of UCC OC Inc.; Matt Wood, Dana Floberg, Eric Chapman of Free Press; Mike
Scurato and Cristina Contreras of National Hispanic Media Coalition; Todd O’Boyle of Common
Cause; Angela Campbell, Andy Schwartzman and Laura Moy with the Institute of Public
Representation of Georgetown Law Center; and Keya Duncan of the Leadership Conference on
Civil and Human Rights. FCC staff present were: Bill Lake, Mary Beth Murphy, Brendan
Holland, Chad Guo, Chris Clark, Julie Salovaara, Jessica Falender and Maya Day of the Media
Bureau and Royce Sherlock of the Office of General Counsel.

We met to discuss our pleadings in the 2014 Quadrennial Review as follows:

1. Radio-Newspaper cross-ownership rule

e We strongly oppose the proposed finding that radio does not contribute to
viewpoint diversity. As demonstrated in NHMC’s comments, a particular example
is drive-time radio in Los Angeles, when even the entertainment and music format
stations comment on public issues. For example, the immigration protests in the
early 2000s were largely driven by radio personalities.*

e The findings about radio’s limited contribution to diversity are in tension with the
findings in the AM revitalization and LPFM dockets.

e |f the Commission adopts legal analysis that erroneously finds radio does not
contribute to viewpoint diversity, it could hinder the FCC from adopting policies to
promote ownership and viewpoint diversity in the future.

2. Constitutional and legal issues
e We affirmed remediation for past discrimination in addition to viewpoint diversity
as a potential constitutional justification for the FCC’s approach.?
e We suggested that the FCC retract its tentative conclusion that it must emulate
university admissions in order to pursue viewpoint diversity and thus lacks other
capacity to adopt a race-conscious standard.?

! Comments of National Hispanic Media Coalition, MB Docket. Nos. 14-50, 09-182, 07-294, 04-256, at 6-11 (filed
Aug. 6, 2014).

2 Joint Reply Comments of United Church of Christ, OC Inc. and Common Cause, MB Docket. Nos. 14-50, 09-182,
07-294, 04-256 at 1 (filed Sept. 8, 2014) (“UCC-CC Joint Reply”).
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e We suggested that the FCC retract any suggestion that no data could ever meet the
Adarand standard, whether or not the FCC has yet met that standard.*

e We asserted that the Commission should correct the erroneous description included
in the FNPRM of the legal standard for showing “passive participation” in a biased
industry.®

e We explained that the Commission should clarify that Lutheran Church does not
apply to the present circumstance because the DC Circuit in Lutheran Church was
concerned about the Commission’s interest in diversity within a station, but did not
address the Commission’s strong obligation to promote diversity among stations.®

3. Local TV ownership rule, JSAs and SSAs

e Maintenance of the local TV rule is particularly appropriate given the incentive
auction and likely negative impact on ownership diversity.’

e After re-adopting the JSA attribution rule pursuant to the Prometheus I11 remand,
the Commission should collect SSA agreements and any other sharing agreement
for study and analysis.®

¢ Inresponse to the Commission staff questions about distinguishing among various
kinds of SSAs, we reminded staff that UCC OC Inc. et al proposed a multi-factor
bright-line test, which was also supported by Free Press, to determine which SSAs
and sharing arrangements allow the operating station to exert control. This test
would permit common ownership of assets (such as helicopters and radar systems,
for example) and focus attribution on SSAs that effectively transfer control of the
station or its news production operations.®

e Online and social media are not diluting broadcaster influence.’® Content
disseminated by broadcast media online is originally collected in order to use the

3 UCC-CC Joint Reply at 13 (citing NPRM 1 298).

4 UCC-CC Joint Reply at 2-6.

5 UCC-CC Joint Reply at 3-4.

6 UCC-CC Joint Reply at 14.

" Comments of United Church of Christ, Office of Communication, Inc. et al., MB Docket. Nos. 14-50, 09-182, 07-
294, 04-256, at 28 (filed Aug. 6, 2014) (“UCC OC Inc. et al. Comments™).

8 Prometheus I11 slip op. at 55, supra; UCC et al. Comments at 1-11; see also UCC et al Reply Comment at 7-12.

9 UCC OC Inc. et al. Comments at 2 (citing Mar. 5, 2012 Comments of UCC et al., 2010 QR, MB Docket. 09-182);
Reply Comments of Free Press, MB Docket No. 09-182, at 36-38 (filed April 17, 2012). Specifically in the 2010QR
UCC OC Inc. et al extensively analyzed all aspects of SSAs and proposed attribution if any of the following criteria
are met: 1) the Servicing Broadcaster provides all or substantially all local news programming for the Licensee’s
station; 2) the Servicing Broadcaster sells 15% or more of the Licensee’s weekly advertising time; 3) the stations
share management personnel; 4) the Licensee station maintains no separate facilities; 5) the Servicing Broadcaster
reports to the Securities and Exchange Commission that the Servicing Broadcaster owns or operates the Licensee’s
station; 6) fifty percent or more of the Licensee’s total revenues go to the Servicing Broadcaster; or 7) the Licensee
outsources its retransmission consent negotiations to the Servicing Broadcaster. In addition, UCC OC Inc. et al.
proposed additional criteria that should be evaluated and recommended agreements that met three of the following
criteria be attributed: 1) the Servicing Broadcaster provides between 8% and 15% of the licensee’s programming;
2)the number of employees at the Servicing Station significantly outnumbers those at the Licensee station; 3) the
stations share some physical facilities; 4) the stations engage in joint promotional activities; or 5) the stations share
financial risk and reward. Further, UCC OC Inc. et al. recommended the Commission consider local news sharing
agreements, sharing agreements with more than one station in the same market, and option to purchase when
considering whether a sharing agreement should result in attribution of ownership. Comments of UCC OC Inc. et al.,
2010 QR, MB Docket. 09-182, at 15-23 (filed March 5, 2012).

10 Even in this digital age, over 90% of Americans still tune into broadcast television and/or radio on a weekly basis.
Pew Research Center, State of the News Media 2016 (2016), available at http://www.journalism.org/2016/06/15/state-
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material in the broadcast, and broadcast media remain the primary producers of
local news. Online media typically consists of commentary and distribution of
journalism and analysis created for broadcast.

4. Newspaper-TV cross ownership rule

We welcomed the Commission’s commitment to retain the newspaper-TV cross
ownership rule,!! but noted our continued strong concerns with the presumptive
waiver standard.?

We remain particularly concerned that the targets for acquisition under the
presumptive waiver standard would be singletons and stations part of small
ownership groups, because those few women and people of color that own stations
tend to own such single stations or small groups.*3

Studies in the record showed that, while cross ownership might lead to additional
news production among the cross-owned entities, it results in less news production
for the whole market.*

Developments in the marketplace —such as TV/newspaper spinoffs by Media
General, Gannett and others—have shown that while the economic benefits of
cross-ownership are minimal, the harms of a reduction in the diversity of
viewpoints from consolidation remain serious.

5. Minority Ownership, eligible entities

We continue to be extremely disappointed in the Commission’s failure to collect
data sufficient to meet the Adarand standard.

The Commission’s claim that studies cannot be conducted on small sample sizes is
incorrect—multiple tools are available. Econometricians often work to find “edge
cases” or anomalous phenomena that have meaning despite small samples. The
Commission should conduct a workshop, or take other steps where necessary, to
obtain the expertise it lacks.

The Commission’s analysis of studies considering viewpoint was truncated and
inaccurate. The Commission did finally acknowledge the limitation of format to
measure viewpoint diversity, but its conclusion that format can never be used to
measure viewpoint diversity is in error, particularly when applied to the Waldfogel
study, which used a similar technique to the Commission’s own Hispanic television
study—using audience choices to proxy for viewpoint.X> The Commission missed
an opportunity to conduct a workshop on viewpoint diversity, as requested in 2014.
We request the Commission, in the forthcoming order, lay out a series of
workshops and studies that it will undertake in order to be prepared with an
adequate record for the 2018 Quadrennial Review.

of-the-news-media-2016/. Television plays an indelible role in shaping attitudes and opinions. National Hispanic

Media Coalition & Latino Decisions, The Impact of Media Stereotypes on Opinions and Attitudes Towards Latinos
(2012), available at http://www.nhmc.org/reports/impact-media-stereotypes-opinions-attitudes-towards-latinos/.

11 See Comments of Free Press, MB Docket No. 14-50, at 10 (filed Aug. 6, 2014).

121d. at 11.
13 See Comments of Free Press, MB Docket No. 09-182, at 21-22 (filed Mar. 5, 2012).
141d. at 50-52.
15 UCC-Common Cause Joint Reply at 11-12 (citing NPRM {1 294, 298).
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We look forward to continued exchange with the staff on these matters.

Sincerely,

) gyl

Cheryl A. Leanza
Policy Advisor



