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~be r.cord in ~bi. prooee4ing i. devoi4 of evi4enoe ~ba~ re

laxation of ~h. ~.l.vi.ion owner.hip li.it. i. neoe.aary or war

ran~e4 a~ ~bi. ~ia.. .i~bou~ analy.i., ~be co.-i••ion ha••iaply

inoorpora~.4 OPP'. fin4ing. in~o i~. propo.al. ~o relax botb tbe

national an4 looal owner.bip li.i~••

~be ca.ai••ion'. propo.al., an4 ~be unori~ioal .uppor~ given

th_ I)y a DuaJ)er of I)roa4cast in4u.try partie., rest on .everal I)a

sio aisooncep~ioD8. ~bese inolu4e ~be followingl

• ft. prolif.ra~ioD of CUi. ChaDDels Ba. Rendered
the Goal. of the ea--f ••ion'. ownership Rules Ob
sol.t.••

But only ~O, of ~be oountry su))soribe. ~o oable, wbicb bas

bis~orioally Degleote4 tbe toucbstone. of tbe pU))lio interest.

~, looal proqr...ing an4 .arket 4iver.ity. Moreover, ~be Com

aission O&DDO~ relax i~. rules l)ase4 on ~be .ere possibility tbat

new ~ecbnoloqi.s provi4ing 4iver.ity an4 localism will ..erge.

• ft. ~.l..i.ioD XD4uat.ry i. Winancially UDheal~hy,

_d OWIlership Deregulat.ioD x. ~h. cur••

• i~h th. axcep~ion of ...11 UHP .~ation., tbe overall, long

~era fiDanoial outlook for I)roa40••~er., an4 espeoially ~be net

works, i. good. XD any event, tbere ia no evi4ence in tbe recor4

that the propo.e4 rule chanqe. will work to a14 anyone but the

large.~ broa4caster.. ~be solution for broa40a.tera who .eek to

.eet ~he oompetitive ohallenge of the new vi4eo .arketplace is not

4erequlation, but a4aptation.
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• %~ coaaeatratioa or COatrol Doe. IIOt Diaia
i.1l Diyer.it7, b_ at fte Looal x..el.

~hi. ai.conc.ption iqaor.. the r.aliti.. of the t.l.vi.ion

aarketplace. At the national lev.l, larg. group own.r. can us.

tlleir clout to gain an unfair coap.titiv. advantag. in program

acqui.ition. At the local l.v.l, .uch co-own.r.hip i. violative of

tile CO_i••ion'. long.tanding cro••-int.r••t policy, which op.rat.s

on the pr••uaption that p.rson. .ith own.rship int.r••t. in two

.tation. in the .... market have the inc.ntiv. and the a.ans to

engag. in anti-comp.titiv. action••

• • ..iDg. Realised rroa Joint owa.rallip Will .ec••
.arily Lead to :taproved Looal ProCJr~Dg.

In the wak. of it. 1'.5 and 1'.' r.lazation of the local and

Datioaal oWDer.hip limit., the r.ality i. that the .avinq. r.ali.ed

rroa .o-call.d "econoaic .ffici.nci.s" i. not put back into local

aDd pUblic affair. proqramminq. A nuab.r of .tudies have conclu-

.ively proved this point. In any .v.nt, the industry parties

pre.ent DO .videnc. to rebut it.

~h. commis.ion must also refrain fro••liminating or extending

it. oDe-to-a-mark.t rule to t.l.vi.ion own.rs. Th. p.rsuasive and

eooaoaio power of t.l.vi.ion as oppo••d to radio i. .nouqh r.ason

to prOhibit t.levi.ion own.rs from taking full advantage of the

ral.'. top 25 aark.t/30 voice .aiv.r .tandard. In addition, the

rale O&JlJlot b. ext.nd.d until the co..i ••ion .nforc.s the rule as

it prOlli.ed in 1'.' - it must not qrant "automatic" .aiv.r. of the

rale, aDd it au.t qath.r evidence a. to .h.th.r the .aiver .tandard

has had a D.qativ. iapact on diversity in larqer markets.
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.inally, tb. co..i ••ion .u.t at la.t confront tb. faot tbat

it••taff ba. allow.d ti•• brok.rag. praotic•• to b...ploy.d a. a

••aD. of evading rcc rul•• on oVll.r.hip aDd lic.n••• control.

nil. .0.. of tb. r.o.nt obang.. to radio rul.. .bould b. ext.nd.d

to ~, .uob a. tbo•• insuring tbat ti•• brok.rag. i. di.olo••d aDd

tr.at.d a. attributable wb.n lic.n•••• progr_ additional .tation.,

tb. Co.-i.sion oannot r.fuse to addr••s tb. .or. basio is.u.. of

lio.ns•• control. Thi. i ••speoially i.portant in light of tbe

speoial n.. r.spon.ibiliti.. for '1'V .tation. contained in the

Cbildr.n'. T.l.vision Aot of 1"0.
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Telecommunications Research and Action Center and Washington

Area Citizens Coalition Interested in Vie.ers' Constitutional

Rights ("1'RAC/WACCI-VCR") respect~ully respond to various cOllllUnts

~iled by various members of the broadcast industry ("industry par

ties") in response to the Commission's Notice of Proposed Rule Mak

ing, 7 FCC Rcd 4111 (1992) ("NOPR") in the above referenced docket.

:EJft'ItODUCi::EOB

Chairman Sikes' comments accompanying the Commission's deci

sion to raise its radio ownership rules spoke volumes on the real

ity of rulemaking politics: " [W] e live in a city o~ shared power.

We were asked by key members of Congress to reduce the limit and .e

did." August 5, 1992 Statement of Chairman Al~red C. Sikes in Re

vision of Radio Rules and Policies, FCC No. 92-361 (released Sep

tember 4, 1992) ("Radio Reconsideration Order") .

!'he Chairman's disappointment was .ell earned. !'he outcry

following the Cammission's initial proposal, .hich .ould have more

~han doubled the current ownership limits, blared ~rom all ends of

the broadcast universe, including the industry itself. In the end,

the Commission's transparent attempt to use self-serving industry

data to portray the radio industry as an economic invalid came
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crashing down under the w.ight o~ tho.. .ho still beli.v. rul.s

should be bas.d on "r.a.on.d analy.i•. "

Once again, the Commi••ion i. poi••d to make ••••ping chang••

in its broadca.t own.r.hip regulations. Thi. tim., however, in the

wake of last month's radio rul.s d.ci.ion, it i. clear that the

parti.s comm.nting in this proceeding, many of .hom ••re partici

pants in the radio rul.s proc••ding, .ill hold the Commi.sion to a

.trict .tandard of rea.oned rulemaking. Similarly, the Commi.-

sion's ultimate d.cision to low.r its radio ownership limits demon

.trat.d that it, too, r.cogniz.d the ~rtance o~ rea.oned rule

making. 1

Bv.n so, in th.ir comm.nt. responding to the NOPR, many of

th••• indu.try Partie. have .imply r.qurgitat.d the un.ub.tantiated

predictions and misconceptions about the ~uture of the video indu.

try put ~orth by the Commission's own O~fice o~ Plans and Policy

("OPP") in its Working Paper, Broadcast Television in a Multichan-

n.l Mark.tplac., DA 91-817, 6 FCC Rcd 3996 (1991) ("OPP Report").

And, as TRAC/WACCI VCR stated in their Reply Comments to the Com

mission's Notice of Inquiry, 6 FCC Rcd 4961 (1991) ("NOI Reply Com

m.nt.") in this proceeding, OPP's analysis gives littl., if any,

consideration to the needs of the vie.ing public.

lIt is not insignificant in this regaard to point out that the
ROPR was issu.d prior to the Commission's Radio Reconsideration
Order.
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Among the misconceptions relied upon by some of the industry

parties are:

• the growth of cable television and technolo
gies such as VCIl's significantly increases di
versity of voices to a point where concentra
tion of control is no longer a concern.

• since cable is an unregulated, vertically and
horizontally integrated monopoly, broadcasters
should have the opportunity to become the
same.

• the television industry is suffering, or will
in the future, suffer an economic crisis on a
par with that of the radio industry, and that
deregulation is the cure.

• the savings realized from joint ownership are
necessarily put back into new programming, ra
ther than other investments and ventures.

• stations under common ownership and control
are still diverse and different voices for
First Amendment purposes.

The industry parties' comments are notable not only for what

they do say, but also for their complete failure to add any addi

tional evidence to the record. The Commission is therefore on a

course to revamp its television ownership rules with nothing more

thaD opp's analysis, which is susPect at best. 2

2The Commission' srefusal to grant a brief extension in which
to file these reply comments pursuant to a request by TRAC/NACCI
VCR and the Office of Communication of the Onited Church of Christ
("OC/OCC") will further insure that the record in this proceeding'
is incomplete. Insofar as TRAC/w.ACCI-VCIl and other partie. are
unable to address at greater length the Commission's recently
revised radio rules, the Commission is obstructing' rather than
assisting in the development of a comprehensive rulemaking record.
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z. ~ DlDUSftY .~U' CALI.. J'Qa DrCPUnS :or -.rD a-rIC*&L AlII)

LOCAL C*IIKRSBZP LDII-rS AD aasm c. A .(NBJQl or J'A.LSa USUIIP
~IORS ABOtr1' -.rD SDD OJ' -.rD VIDm DlDUSftY.

Without meaningful analysis, a number of the industry parties

have mindlessly adopted as their own OPP's analysis as the basis

~or their demand that the rcc repeal or substantially loosen the

television ownership rules. But, as TRAC/MACCI-VCR explained in

their NOI Reply Comments, much of this analysis is based on spec

ulation and misconceptions about the current state of the video

.arket.

A. Misconception'l: The Proliferation of Cable ChaD
nels sas Rendered the Goals of the Commission's
Ownership Rules Obsolete.

Many of the industry parties advocate increased ownership de

regulation of the television industry because of what the Commis-

sion calls "a plethora of new services and choices for video consu-

mers." NOPR at '1. See,~, Westinghouse Comments at 2; Capci

ties/ABC Comments at 2. SPecifically, the rise in the number of

cable channels has been most mentioned as providing competition and

diversity sufficient to relax or eliminate the ownership rules.

B.g., INTV Comments at 16; Westinghouse Comments at 4; LIN Broad

casting, et ale Comments at 3-4. The argument follows that as a

result of this growth in video outlets, "the possibility of any un

due concentration of economic power or ideological influence by a

aingle broadcast owner or group of owners is nonexistent." NAB

Comments at 3; See, L.!L., NBC Comments at 12, CBS Comments at 13-

14.

But, as TRAC/MACCI-VCR discuss in their NOI Reply Comments at
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8-10, the proliferatioD of cable channels and other technologies

has Dot in turn led to a significant increase in either market di

versity or locally oriented programming, .hich are the touchstones

of .hether vie.ers' interests are being served. opp Report at 1.

Much cable programming- is niche prog-ramming-, such as home shopping

or music televisioD, or rePeats of off-net.ork television series.

In addition, cable has never fully develoPed local origination

programming or local access services, including so-called PEG

channels and leased access. With the exception of a handful of

local cable ne.s channels,3 these local program services are more

often treated like forgotten stepchildren.

opp concedes that the proliferation of cable has added little

to the media mix in the are. of local programming: "local program

ming, particularly news and public affairs, is the single program

service that ... remains primarily the domain of local broadcasters. "

opp Report at 141. As a result, broadcasters are left with a con

tinuing obligation to succeed where cable has failed, and serve the

local needs of its audiences.

Moreover, the industry parties also grossly overstate cable's

actual influence. Many of them cite the fact that 90% of homes are

passed by cable. ~, rox Comments at 6; NBC Comments at 11;

Westinghouse Comments at 9. But this number is meaningless. The

Jaroadcasting magazine reports that there are currently only
five such channels in operation, .ith two more planning to beg-in
OPerations in 1993. "Ne. Cable He.s Channels on Back Burner,"
Broadcasting, September 21, 1991 at 62. It states further that
because such stations are not generally Perceived as revenue gen
erators, there are no plans "for expansion into additional markets
anytime soon." Id.
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relevant statistic is that 40% of the population either doe. not

have access to, cannot afford, or chooses not to receive cable.

'rhis figure is not expected to increase significantly. Opp Report

at 74.·

~e industry parties claim that certain ne.er technologies

will add diversity and competition. See,~, Westinghouse Com

..nts at g; NAB Comments at 4; INTV Comment. at 7. But these media

simply will not do so any time soon, or perhaps ever. Videocas

settes serve almost entirely as an entertainment and instructional

..dium - one cannot get up to the minute ne.s, a debate on public

affairs or other locally originated programming from a video tape.

other technologies, such as DBS, may never become a reality in this

country.

The last point is of particular salience here. It is folly,

if not completely irresponsible, for the Commission to make drastic

rule changes on the possible implementation of "new technologies on

the horizon," NOPR at 17 n.17, such as DBS, Advanced Television and

digital compression. While these technologies "if successful,"

id., may add to diversity, they may just as likely go the way of AM

stereo, leaving no impact on the marketplace of ideas. It is one

thing for the Commission to make reasoned predictive judgments, but

quite another to assume that fundamental changes will occur and al-

·OPp estimates that by 1999, though 93.2% of television house
holds .ill be passed by cable, 34.3% of such households .ill not
subscribe. Id.
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low restructuring o~ the entire industry based upon such specula-

tion. 5

Just as important, the industry parties ignore that there is

a great deal o~ cOlllDon ownership among cable systems owners and ca

ble networks, and between broadcast and cable networks.' The hor

izontal and vertical integration in the cable industry is well doc

umented. See, e. q., S .12, The Cable 'relevision Consumer Protection

and Competition Act of 1992, 102nd Cong., 2nd Sess. Secs. 2(a)4-5

("1992 Cable Act"). Moreover, two o~ the major networks, ABC and

HBC, have substantial cable network holdings. !!QlB at !32. In ad-

dition, J'ox is starting its own cable network, and is also provid-

ing programming to other cable networks and broadcast stations by

virtue o~ an exemption from the financial interest and syndication

rules. The recent li~ting of the prohibition against broadcast

networks owning cable systems will further exacerbate this problem.

Report and Order, FCC 92-262 (released JUly 17, 1992).

5The COIIIDission admits, and various industry parties warn,
that the advent o~ certain technologies may completely alter the
distinctions upon which the Commission bases its new rules. .OPR
at !20 n.37; See, ~' NAB Comments at 22-24; Fisher Comments at
4; DC Comments at 28 n. 36. For example, should the broadcast in
dustry make the transition to advanced television, all of the cur
rent stations will be moved to the OBI' band, making any distinction
in the duopoly rules between OBI' and VBI' stations obsolete. If the
Commission insists on relying on the use of these not-yet-available
technologies, then it must delay judgment on these rules until it
can proPerly ascertain the full ~ct of these technologies.

'A new phenomenon which highlights how this concentration o~

control can diminish opportunity ~or broadened diversity is the
development of television stationlcable operator joint ventures to
program cable newscasts or entire cable channels. This is not to
say that this particular practice is, on balance, bad, but it does
rai.e questions as to whether it constitute. additional diversity.
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The myth that cable is equal to broadcasting in te~s of in

fluence and reach has fostered yet another misconception: that

broadcasters are entitled to be free of the regulatory constraints

that bind only them. See, e. q., CBS CODIID8nts at 19; IR'l'V' C01IIID8nts

at 26. First, given that Congress is now in the process of recti

fying its 1984 decision to deregulate the cable industry, it would

be unwise policy for the Commission to duplicate that mistake and

par.mit broadcasters to become a horizontally and vertically inte

grated monopoly like cable. The industry's own rhetoric on the

1992 cable Act is instructive in this regard. In radio advertise

ments urging passage of the act, the HAB warns the public of the

dangers of such a monopoly, and argues that Congress should not

parmitit to continue.'

Second, and more importantly, there is a fundamental differ

ence between the two media that most of the industry parties fail

to mention. Unlike cable, broadcasters are licensed under the Com-

manications Act to serve the public, and are given the free use of

'Passage of the 1992 Cable Act would have far reaching effects
on broadcast television which the Commission cannot ignore. The
final version as sent to the President has a must carry provision
which will put broadcasters, especially _ller UBI' statioDs, in a
much stronger competitive position than they are without such a
requirement. Also, there is a "retransmission consent" provision
which would permit broadcasters to charge cable systems a fee for
carrying their signal. Finally, the Act will lim!t fees that cable
can charge subscribers. These provisions greatly enhance broadcas
ters' position vis a vis cable. As of the date of this filing, the
fat.e of t.he 1992 Cable Act. is uncertain. Grant of TRAC/WACCI-VCR
and OC/UCC's September 3, 1992 request for an extension of time
withiD which to file these reply cODllD8nts would have permitted the
commenters in this proceeding to fully consider the effects of this
legislation, should it be enacted. In any event, the Commission
must await the outcome of this legislatioD before making any pro
posed rule changes.
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the public's airwaves to do so. There is no ~ranchise to pay for,

no subscribers to solicit. Under the Communications Act, the rcc

is tasked to insure that the nation's broadcasting system provides

the public with the most diverse information ~rom the most diverse

sources possible. It is this statutory duty which makes structural

regulations such as the ownership regulations necessary.-

B. M1sconception '2: ~he ~elevision Industry is
rinancially Unhealthy, and Ownership Deregula
tion Is the Cure.

Picking up on the Commission's willingness to relax the radio

ownership rules based on that industry's alleged financial W08S, a

number o~ the industry parties, consisting primarily o~ the nation

al networks, adopt the OPP's depiction of the video industry as

facing an irreversible decline which can only be stopped by lifting

the Commission's current ownership restrictions. ~, Fox Com

ments at 3 n.2; HBC Comments at 12-13; CapCities/ABC Comments at

14. And, as they did in the recent proceeding revising the radio

ownership rules, these commenters rely on self-serving evidence

that the video industry is in financial trouble. ~, NBC Com

ments at 13 n .16; rox Comments at 3 n. 2.' But the economic argu-

8In the absence o~ structural regulations, which are prophy
lactic, self-enforcing and content neutral, the Commission must
necessarily place greater reliance on content regulation to insure
that the public's needs are being served, especially where the
marketplace fails to do so. See, OC/OCC Comments at 6 (proposing
minimal guidelines for locally produced non-entertainment program
should the ownership limits be relaxed.)

'without any analysis of the numbers presented, these industry
parties and the Commission take as a given the NAB'. conclusion
that in 1989, "at least 25 percent of the stations in the top ten
markets experienced losses; aggregate losses occurred in most
markets below the top 100; and at least 50 percent of independents
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menta that may have ju.tifi.d som. deregul.tion in the r.dio indus

try simply do not .xist h.re.

With the .xception of .maller ORr .t.tion.,~ the long ter.a

outlook ~or t.levision industry, and, e.pecially the networks, is

a good one. INTV, the organization which r.pr.s.nts the small••t

and l.ast financially pow.rful .t.tions, r.cognized this f.ct:

None of this i. to suggest that tel.vi.ion bro.dcasting
is on its la.t l.gs like .n .ndangered dinosaur on an
arid prehistoric plain. Broadc••t t.levi.ion and the
independent t.levision sector hardly .r. courting .xtinc
tion. Some .hort-texm economic rebound is appar.nt.
Moreover, unlike dinos.urs whos. n••ds .clipsed the .low
proce•• of .volution, many broadc.sters have been able to
••ize the initiate and take st.ps to adapt to life in a
competitive .nvironment.

INTV Comm.nts at 11.

Contrast this with the "gloom and doom" outlook of the n.t-

works, which although they need ••si.tance the least, stand to gain

the most from a change in the own.r.hip limits. The Commi••ion

took particular note of broadcast.r.' ov.rall h.alth wh.n it re

cently voted to maintain certain r ••triction. on the network. ba.ed

on the "uniqu. position" they hold in the video market. Zv.luation

of the Financial Interest and Syndication Rules, 6 FCC Red 3094

(1991). !'he Commi••ion .pecifically r.cognized that .ach of the

three original network. continu. to maintain a gre.ter .udi.nce

share thaD all cable networks combin.d .nd all ind.pend.nt t.l.-

in all mark.t cl..... below the top ten .xperi.nc.d 10••••. " .IfQlB
at !6, citing 1992 lfAB/BCI'M T.l.vi.ion Financi.l RePOrt.

lOIt bear. notic. that the rule changes the Commission proPO•••
here will not aid these small ORrs. ~ discussion at pp. 11-12,
infra.
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vi.ion .tation. combined. Id.•t 3110.

By all account., the .low initial decline in the n.twork. mar

k.t .hare is .tabilizing. L.sL.., "Th. It.twork. Fin.lly End Th.ir

Prime Tim. Declin.," Itew York Tim.s, April 1992. In :fact, in t.rms

o:f actual numbers, the network.' vi.w.rship has incr••••d. S••,

~, "Truth In Adv.rti.ing," Adv.rti.em.nt by Rational Bro.dc••t-

ing ComPany .pPearing in, int.r ali., the W.ll Stre.t Journ.l, Jun.

20, 1991.t B4. Mor.over, promin.nt pl.y.r. in the industry have

admitted that while n.w entrant. like cable have cut into pro:fits,

the television bu.ine.s remain. v.ry pro:fitabl., indeed. "Special

Report: The Future of Bro.dcasting," El.ctronic Media, Augu.t 17,

1992 at 20-23. This i. because, int.r alia, broadcasting, unlike

cabl., can re.ch 100% of the viewing .udi.nc., which gr••tly in

cr.a••• adverti.ing revenues. See, TRAC/WACCI-VCR BOI Reply Com

ments at 14-15.

Evidently unable to provide any ind.pendent evid.nce that

li:fting the Commission's ownership r ••trictions would solve the

alleged financi.l ills of the industry, especially those o:f ...11

and individual station owners, the industry Parties seem content to

repeat the Commission's prejudgments. Raising the ownership lim

its, as the Commission did in 1984, will again most likely inure to

the benefit of the largest group own.rs, i.e., those in the best

position to incr.ase th.ir holdings by sn.tching the most priz.d .ta

tions in the bigg.st markets. 11 The Commission must make .peci:fic

11In light o:f broadcast.rs' r.ticenc. to partake o:f the "Mick.y
Leland" rul., which permits own.rship int.rests in two extra .ta
tions i:f they are minority controll.d, the claim that raising the
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proposus aimed at assisting smaller OBI' stations, rather than sim

ply hel.p the rich get richer.

'rile ans"er for television broadcasters in the changing compet-

itive environment is not ownership deregulation. The ans"er is for

television broadcasters to adapt to the changing video landscape,

just as radio broadcasters did 40 years ago "hen television became

a reality. Commissioner Duggan rec09Qized this need to change in

his statement accompanying the ROI in this proceeding:

Regulation is important, but the greatest po"er to shape
the destiny of broadcasting is in the hands of the broad
casters themselves: in their courage, their imagination,
their agility, their shre"dness. It is far more impor
tant, in my judgment, that broadcasters respond vigorous
ly to the change in the marketplace than for the FCC
merely to put more stations in the hands of a fe" owners.

Broadcasters need to invent a "hole ne" future.
'riley need, as never before, to innovate: to launch a ne"
era of research, technical innovation, and imaginative
programming. Broadcasters should be creating ne" ser
vices and forging new alliances that "ill expand their
channel capacity and energize their programming.

statement of Ervin S. Duggan in Rotice of Inquiry, supra, 6 FCC Red

at 4966.

C. Misconception 13: Increased Concentration of
Control Does Rot Diminish Diversity, Bven at
!'he Local Level.

Several of the industry parties accept "hole cloth the Com

mission's claim that group ownership does not necessarily impact

diversity, in that group owners do not impose monolithic points of

vie" on their stations, but instead leave editorial decisions to

the individual stations. ~ at 19; See, L.5L., NAB Comments at

ownership l~ts "ill induce large broadcasters to help capitalize
smaller struggling stations rings very hollow, indeed. See, Fox
Comments at 4 n.3.
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33; CBS Comments at 11-12; CapCities/ABC Comments at 8. This is a

central theme in their call for relaxation or elimination of the

Dational ownership limits. 12

This theory ignores the realities of the television market

place. As at least one industry commenter recognized, "owners of

significant numbers of television stations can use their multi-mar

ket clout to obtain an unfair competitive advantage over owners of

smaller station groups or single stations in program acquisition."

J'isher Comments at 3. This impacts diversity because smaller sta

tions are thus less likely to obtain high quality programming, or

must spend more to obtain it, leaving less money for local or pub

lic affairs programming. 1d. Since, according to the Commission,

it is these smaller stations which are in the greatest need of

help, raising the national ownership restrictions would be counter

productive.

In any event, the Commission's greateat concern has been di-

12The Commission invites the parties who filed in the tel
evision satellite rulemaking to update their comments as to whether
television satellites should be exempted from the multiple
ownership rule. ROPR at '12 n.25; ~, Second Further Rotice of
Proposed Rulemakinq, 6 FCC Red 5010 (1991). The Commission also
asks whether that docket should be incorporated into this pro
ceeding or should be addressed prior to termination of this docket.
JfOPR at !12 n. 25 . Given that the OPP Report was issued prior to
the release of the Second Further NOPR, and that the Commission and
the industry parties have simply adopted the Report's findings,
there appears to be little to update. That, plus the fact that the
proceeding has been pending for nearly a year, should compel the
Commission to reach a decision promptly, long prior to termination
of this docket. In any event, the Commission should immediately
stay the effectiveness of the television satellite rules to
prohibit sales of stations to entities which may exceed t:he current
national ownership limits. See, August 12, Petition for Stay filed
by OC/UCC, TRAC and WACC1-VCR.
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rected towards concentration at the local level. Revision of Radio

Rules and policies, 7 FCC Rcd 2755, 2756 (1992), clarified, Revi

sion of Radio Rules and Policies (Reconsideration), I'CC 92-361

(released September 4, 1992); Report and Order, 100 I'CC2d 17, 37

(1984). But that has not stopped it, or many of the industry par-

ties, from advocating substantial relaxation of the Commission's

duopoly rules. Some of these parties even believe that co-owner

ship of two stations in the same market could increase diversity,

because, as commenter CBS put it, "[s]uch combinations also provide

station owners with an opportunity to establish innovative alter

native programming on a second channel." CBS Comments at 29.

nis concept - that concentration of control increases diver

sity, eSPecially in the local market - is completely at odds with

logic and the la"s of economics. The idea advanced by several in

dustry parties that an owner of two stations in a market, out of

its desire to serve the public, might program its OBI' station with

an all ne"s format rather than cheaper syndicated fare is nothing

if not naive. See, e.g., DRY Communications Comments at 10; Wes

tinghouse Comments at 8; LIN Broadcasting, et ale Comments at 6-7.

Permitting co-ownership of stations in the same or nearby mar

kets is also at odds with the Commission's longstanding cross-in

terest policy. See, Reexamination ot the Commission's Cross-Inter

est Policy, 4 FCC Red 2035 (1987). The cross-interest policy pro

hibits, inter alia, ownership by key employees or joint venturers

ot a licensee in the same market, on the presumption that such per

sons have the incentive to engage in anti-competitive actions which
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bene~it the employer and the property in which a cross-interest is

held, to the detriment of ComPetitors and the public.' !sL. at 2040,

n.l.

The same concerns which warrant the cross-interest policy also

demand a prohibition on common ownership of two stations in the

same market. Bowever, the dangers are even greater here, since the

majority owner of a group of stations can wield more influence than

a mere passive owner or key employee. Consider, for example, that

A is the owner of two television stat.ions in the same market, B and

C. A has a financial interest in a local government contractor

which is being investigated for fraud. A prohibits t.he news de

part.ments of bot.h st.at.ions from covering the st.ory. The mere abil

ity to engage in t.his type of conduct. warrants retent.ion of t.he lo

cal ownership limit.s as t.hey now st.and. 13

D. Misconception '4: Savings Realized from Joint
Ownership Will Necessarily Lead to Improved
Local Programming.

As it has done each t.ime it. has relaxed its ownership limits,

the Commission t.outs the "economic efficiencies" that will redound

t.o owners of multiple st.at.ions. NOPR. at. '11. These economic effi

ciencies, t.he Commission claims, will not only improve the finan

cial condit.ion of t.he entire industry, but. will permit. and neces

sarily result. in these savings to be plowed right back into news

13ChangiDC) the duopoly limits only to penLit only Grade A
overlaps does not mit.igate this prahl". Such a change in t.he
rules would, for example, might permit one entity to own a station
in Washington, DC, Baltimore, Philadelphia, Trenton, New York City,
Bartford and Bost.on markets, thereby covering the entire Northeast
corridor!



16

and public affairs programming. NOPR at '17. A number of the in

dustry parti•• have naturally acc.pt.d this premise without qu.s

tion. B.q., CBS Comments at 16-17; W.stinghouse Comm.nts at 10;

RBC Comments at 17.

But neither the Commi.sion nor the industry parti.. have pr.

••nt.d any .vid.nc. that the chang. in the national own.rship li

mit. in 1984 and the relaxation of the on.-to-a-mark.t rule in 1989

have led e.ither to an .improvement in the .industry's financial con

dition or to an .increase in ne.s or public affairs programming.

Hor could they. In fact, a number of studi.s have shown a decrease

in local ne.s14 and public int.r.st programminq15 sinc. the Com

mis.ion first r.laxed its own.rship rul.s to permit thes••ffici.n

c.i... In.t.ad, it i. more oft.n the cas. that profits mad. from

leOne industry-commission.d stUdy conclud.s that der.gulation
contributed to ending local news operations despite the fact that
televi.ion and radio stations that did so deni.d that deregulation
bad anything to do with the decision. M. Mcltean and V. Stone, "Why
Stations Don't Do He.s," R'l'NDA Communicator, June 1991, 22, 24.
Another recent study shows that FCC policies have made news, public
affairs and community affairs prime targets for budget cuts. It
cites to a decline in news bUdgets and staffs in radio and
tel.vision. P. Aufderh.id., "After the Fairness Doctrine:
Controversial Broadcast Programming and the Public Inter.st,"
Journal of Communication, 47, 51 (Summer 1990).

lIb industry specialist states that tel.vision d.regulation' s
effects on the public interest have been strongest in decr.asing
the amount of public service programming and diversity, especially
on stat.ions that have been heavily traded and incurred debt. V. B.
..errall, "Th. Impact of Television Deregulation on Private and
Public Interests," Journal of COIDIlunication, 8, 29-30 (1989).
Another stUdy sho.ed that most stations in their survey had no
changes in public affairs programming since deregulation, but 3%
bad cut back on such programming because of deregulation, and only
1.6% had increased public affairs programming since deregulation.
V. Stone, "Deregulation I'elt Mainly in Large Market Radio and
Independent TV," R'l'NDA Communicator, 9 (April 1987).
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these savings are used to pay off debt, or put into other invest-

ments.

Although several cQIIIIIlenters arque that the OC/OCC study indi

cates that local programming has actually increased since that

time, NBC CQIIIIIlents at 14-15 n. 18; NAB CQIIIIIl8nts at 12-15; Capcit

ies/ABC CQIIIIIlents at 11 n.29, they have distorted OCC's numbers.

See, OC/OCC Reply Comments. 11 More importantly, they present no

evidence of their own to rebut the ultimate conclusion that local

and public affairs programming has decreased since 1984.

Similarly, neither the industry parties nor the Commission

present any evidence that these economic efficiencies which come

~rom group ownership will not only ~rove the financial condition

of the broadcasters who need it the least - large group owners.

See, Fisher Comments at 3-4. If in fact the television industry is

in a financial bind, this solution ignores small individual station

owners, who are in the most need of assistance.

ZI. ~ OD-m--A-IARD~RDLB SHOULD Jim' BBAL~ AIID SJIOOU)
_ PBOPJmLY JaII'ORCBI).

Believing that n[t]here is no rationale for treating televi

sion owners less favorably than radio station owners," capcities/

ABC Comments at 23, several of the industry parties propose that

concomitant with the change in the local radio ownership rules, a

aodified one-to-a-market top 25 market/30 voices waiver standard be

l'Moreover, the.e commenter. ignore a survey .u1:aitted by
OC/OCC in its NOI comments which show. that from 1974 to 1989, the
quantity of news and public affairs has declined .ince 'l'V derequla
tion. "The Public Cost of 'l'V Oerequlation: A Study of Decline of
Informational Programming on CQIIIIIlercial 'l'V."



18

ext.nd.d to tel.vision owners seeking to own more than one .AM and

one J"M radio station within any single television "m.tro" market.

B.g., NAB Comm.nts at 26-34; Westinghouse Broadcasting at 12-13. 17

The "anomaly" the commenters se. is that in markets .ith 15 or more

atations, a radio own.r could own up to four radio stations in one

market, while a television owner could own "only" three stations -

the television station plus two radio stations. NAB Comments at

30.

But this iqnores the fundamental differ.nc.s bet....n the t ..o

.edia. First and foremost, television has a uniqu.ly powerful and

persuasive power - and economic impact - which radio could never

hope to match. Second RePOrt and Order, 50 FCC 2d 1046, 1083

(1975). Rather than the niche-ori.nted medium that radio has be-

come, broadcast television is directed towards the entire audience,

which makes it the most attractive adv.rtising medium in the coun

try. That is the reason fe. mass~rketed consumer products are

without national television advertising. Giving these already

PO••rful t.l.vision stations even gr.at.r influ.nce through the

own.rship of up to four radio stations .ould greatly diminish di

versity and increase the potential for anti-competitive conduct. 11

17The actual reli.f comment.rs •••k varies somewhat. For ex
ample, Capcities/ABC also requests elimination of the Top 25 market
standard. Cap Citi.s Comments at 2-3. DB r.quests elimination of
the Top 2S market standard and a requirement that only 15 s.Parate
voices need be in a market to qualify for a one-to-a~rket waiver.
DB Comments at 26. For the reason. cited below, both requests for
relief should be rejected.

l'1'or example, a TV/radio owner could promise a radio advertis
er cut-rate or free television time if the advertiser agree. to buy
time only on hi. stations.
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Second, as demonstrated by the record in Commission's radio

rules proceeding, the television industry is, overall, in vastly

better ~inancial condition than the radio industry. The Commission

can only quess that the television industry will suffer economic

decline, and, except for the self-serving data presented by the

DB, the Commission presents no other evidence that this is true.

In ~act, not all of the industry parties agree that the long-term

outlook for television industry is bad. See p. 10, supra.

In any event, the Commission may not extend the one-to-a-mar

ket rule until it first adheres to the promises it made when it

first relaxed that rule to permit waivers in the top 25 markets

which also have 30 separately owned voices. The Commission said

then that

This decision reflects our desire to act cautiously to weigh
the benefits and costs of proposed JUrgers and to continue to
obtain evidence concerning the ramifications of modifying this
longstanding rule.

Second Report and Order, 4 I'CC Red 1741, 1742 (1989).1ll

As TRAC/WACCI-VCR stated at pp. 33-35 of its Comments filed in

the recent radio ownership proceeding, this promise was not kept.

Rather than acting cautiously, the Commission has granted every

single one-to-a-market rule waiver which has been sought thereun

der. Rather than "weigh ling] the benefits and cost. of proposed

mergers, it has engaged in no scrutiny whatsoever of applications

seeking a waiver, automatically granting them if they meet the top

19Lest the point be unclear, the Commission later added that
"This approach ...perm1t[s] us to take a second look to ensure that
any further modification of elimination of this rule is fully
warranted. " Id., at 1743.
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25 market/30 voice standard, without regard to whether the public

interest is being served. See, May 3, 1991 Letter ~rom Alfred C.

Sikes to John D. Dingell. 20 And, rather than "continuing to obtain

evidence concerning the ramifications of modifying this long-stand-

ing rule," the Commission has gathered no evidence at all since

the rule was changed. Id. at 8. 21

Therefore, until the Commission 1) scrutinizes one-to-a-marJtet

applications with some regard to whether the public is being served

rather than merely granting automatic "waivers" if the numerical

requirements are met, and 2) monitors the relaxation of the one-to

a~rket rule to see whether it impacts adversely on diversity and

coapetition in large markets, it has no basis on which to propose,

much less extend its further evisceration.

XXX. 'rU ca.aSSlOB SJIOULD lim AT.Tar ~ID BROltD~P~las IJ.'O _
USBD AS ... DBVXCK '1'0 IWAJ)& c.JIliRSBIP BDLJIS .um I'RUSlfttAft IfD
DII'ORCDIJDIT 01' TO ca.JmllCU'IOJIS ACr.

In aeeking comment on television time brokerage arrangements,

2°Chairman Sikes admitted that "no showing beyond the si.e of
the market and the number of voices that will remain a~ter the
proposed sale [is now] required in a typical case." Id. at 7. .e
also stated that "No specific criteria have been adopted [in
deciding if grant of a specific waiver will be in the public in
terest], other than tho.e adopted in the rulemaking proceeding."
ld. at 8.

21In response to a request for any evidence that COIIIDission has
obtained "concerning 'the benefits and costs o~ proposed mergers
and... the ramifications of modifying'" the one-to-a-market rule,
Chairman Sikes pointed only to the record of the rulemaking used to
change the rule, and not to any eXPerience gained thereafter. !SL..
This admission renders rather shocking the NAB's bald claim that
"aince its experiaent with waivin; the cross-ownership rules in
large markets has not resulted in any demonstrable evidence o~ loss
of diversity or competition," the Commission should extend the rule
to p8zmit television stations to own more than two radio stations.
RAB Comments at 31.


