
FCC 92r209
3a398

)Iff Docket No. 91-221
~
)
)
)

DOCKETFJLE COpy
OR·'~ H\l1\ L. Before the . i . j ....1 i i \; r~ .

"1h"L.~.<XHIISSIm
Washington, D:C.·::I()5!54JuH \1 5 osPi1 f9Z

In the Matter of

~ Irfft~:&t.S3ion's
Regulations Governing ·Television
BrOadcasting

fCCrtb.lL SECTION

Adopted: May 14, 1992

lCl'ICB CP PlO?OSED~

ReleaseP: June 12, 1992

cemnent Dat~:- . August 24, 1992
Peplycemnent Date: SeptEJllber 23, 1992

By the Ccmnission: CCJrmissioner Duggan issUing a seParate statElDeI'lt.

The NAtional C)mership Limitations • • • • •.

. . . • • .' 3

8

Para<,lQph

1

. . .
. .. . .

. . .Introduction • • . • • .• • •.'

The CoDtAA Qsm1aP ("DugpQly") Me . . . .

BadiQ-TeleyisiQnCro~p Rule •

TiIre Brokerage 1\F:lreegIDts • '. • . • .

Administratiyg Matters

21

22

29

35

42

. • • . 43

• • • • 14

. . .
. . .

· . . .
· . . ,

· . ..
· . .

. . . . . .
. . . . . . . .

• • •

· . . .

. . .
Conclusion • • • • • • • •

Qther Network 2UJ,es

Qual NetJ$2rk 2UJ,e • • •

Qrdering Clayse • • • · . . . • • • . . . . . . 54

l\ppendix A -- List of <:amenters

I.~

1. '!his Notice of PrQ;lQaed~~) propoSes altemative
means Qf lessening the t:egU1atory b.ttden on television broadcasters as they
seek to adapt to the nulticha1inel video marketplace. As documented last year
in the Fa:: Office Qf Plans and PQlicy' s (O~P) wide-ranging report on



broadcast television and the rapidly evolving market for video progranming,1
that market ~underqone enoJ:1OOUS' changes over the period between 1975 and
1990. In particular, the repe:>rt ,fOliIti that the po;tici~ of the E'(X; and the
entire federalgovemuent<twL" the 19$4' eat>l~ Act) spawned new carpetition
to broadcast services that· have resulted ina' plethora~ new ..aervicesand
choices for video consumers. The report further $Uggested that ~se '--./
carpetitive forces were affecting the ability of over-the-air television to
contribute to a diverse and carpetitive video programning marketplace.

\ ;" .

'2. The OPP report prarpted us torelea8$"a Notic;;e of IQQ.uiry (WI) 2,
and to seek cerement on whether existing television ownership rules and related
policies should be revised in order to allow television licensees greater
flexibility to respond to enhanced carpetit,ion in the distribution of vi~
progranming. After reviewihg thecarments'filed in response to the WI, we
are opening this proceeding to consider changes to. several c;>f. the st:roetural
rules that haVe governed the television industry for many years. These
include rules that establish national and local lim:1.ts~or t:l'1Ei' n\JR'ber of
television stations in which one entity may hold. an,' attrib.It~,1.e intereE' .as
well as certain rules goveming the t.hiee national netWot:ks. we will also
reexamine the radio-television.crossowner~p J:U1e,whic;:h generally prohibits
one entity frcm' owning both a radio and a·· t.elevision station that serve
substantially the same area. Through 'our review of the carments filed in
responsEil to the proposals we present in this ~, we~ to identify
specifict rule changes designed to assure that CCmnission policy will .
facilitat;.e.thefurther developnent of eatpetition in the v!deo marketplace and
the attendant advantages to COIlSl.lmarS in increased choice.

I
1 If. Setzer and J. U!Ny, Broadcast Television ··!ri·o KJ1ti.chanr)el

Marketplace, :ro::: Office of Plans and policy WOrking PapeJ:; No. 26, 6 FCC Red
3996 (1991) (OPP report) • ....

2 Notice of Jrgli tY in Mv! Docket No. 91 221, 6 FCC Red 4961 (1991), 56 FR
40847 (August 16, 1991). .

3 Thirty-nine parties filed initial carments, and 19. filed reply
caments. A list of camenters is attached as .~ A.

4 we fOCus in this document on a number of st:roctural ownership and
network-related rules for which specific chpnges hold scme pnxniseof
strengthening the potential of over-tile-air television broadcasters to.~
the public. Ccx'rnenters have addressed a variety of other issues, lncl.udi.ng
the network-affiliate rules, cable-broadcast crossownership, cable-network
crossownership, retransmission consent/carpulsory license, the prime~
access rule, and foreign ownership. A number of these matters are a1%eady the
subject of.other proceedings or are' sufficiently discrete to. warrant separate
analysis and are thus not discussed herein. The cable-network crossownership
rule, for exanple, is the subject of our~~r Notice.of~~
Rulergaking in OC Docket 82-434, 7 FCC Red 586(1991). Mandatory cable
television carriage of broadcast signals is the subject of our second Further
Notice of PrQPOsed Rulemaking in M-1 Docket 90-4, 6:ro::: Red 4545 (1991).
Specifically exenpt fran our inquiry are those ~atory provisions and
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II•.~ CF THE.~. .

\...../ 3. '!he, caments r:eceived in re~ to the lim generally· qoncur tbat
the televi.Sion. industry·has undergone significant changes in the ··~decade
and a half, as reflected in 'the current state of the video programn:ingmax'k.et.
In particular, the industry has experienced an enoxm:ros expansion in the
IUJllt)erof. video. outlets available to IOOst viewers and in the alternative
sources of video progr~. Since 1975 the ru.miJer of broadcast television
stations has inCJ=eased by 50 percent (fran 953 to 1494), with~t
television statiOns accounting. for three-quarters of that growth. .. . Today, '
m:>I:e than half of q!l households "receive 10 or IOOre over-the-airtelevi.sian
si~s, .while the median household r:eceived only six broadcast si~s in
1975. .At the· same t:i.ne,cable television has. grown explosively as a
carpeting force. ~y 199,9, approximately 90 percent of television h.ou$eholds
weJ;e passed bY cable~ of "aJ.l television housepolds, awroximately60percent
subscribed .. to cable. With cable channels included, roore than half of all
households now'receive at least 30 channels. In a,ddition, new progx-am
networks have been launched to fill· those channels. For exanple, Fox is
energing Cl$ a robust catpetitor to ex.isting over-the-air networks" when .not
!PP9 ago a fourth television broadcast network was ~~le. In addition,
fl'iere are over 100 national and regional cable networks.. other XIPltichanne1·
vi<;ieo provi~s, such as hcmasatellitedishsystems and ~S,as.well as bane
videOcassette recorders, also provide .alternative sources of video
programning..tlith these'new sources of video infoxmation and ent~.ainment
now available, ~ican.households have increased their use of teJ;evision,
watching .. 7 ~s and 2 minutes of programning per day on average ,in 1990,
cooparirl with 6 hours and 44 minutes in 1980.

4. As a greater number and variety of programning choices have
energed, viE3~s have begun to migrate fran traditional broadcast ~ices'to
other program sources. . The ,percentage of total viewing captured by broadcast

policies relating to VHE" noncarmercial channel assi~ts, carparative
licensing, minprity distress sales and tax certificates, and televisi,on
static;)n-~rcrossownership that· are covered by statutory 8R'ropri~tions
restrictions. Making .Aq>roprlations for the oepartments of Ggmerce, JUstice.
WstAte. ··the judiciary and Related Agencies for the Fiscal Year finding
~~ 31. 1992, Pub. L.No. 102-140, 105 Stat. 797 (1991).

5 Adetailedre~iew of major developteIlts in the television~ry
prepared by~ staff, entitled Overview of the Television Indn$tY, has been
placed in the record.

, 6 OW reoo;ct" sYm'a note 1, at 4008.

7 .Is;L,·at 4013.

8 .Is;L, at 4044.

9~ at 4049.
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~6l= =~ons~ei~8~~9~1s=ioin~ ~~~8Int;;: ::eon to
re~ts in large part fran botn increased cable penetration and increased
<;:able viewing in cable ·households. In .ad:ti.tion, the proportion 0(. households
owning VCRs, ·satellite dishes, and loM)S receiving equi.pnent~
dr8ma.tically fran 1984 to 1991. In short, Ule sources of video entertainment
available toU. S.. consumers have greatlypfoliferated.·

5. Declining a~ence shares have~ reflected ;in declining
ad:v"ertising revenues for broadcast television statipns and netWorks. This is
not $W:prising, since revenues would be ex,pected to decline as coopetition put
downward pressure on advertising rates. The CPP report indicated that.• network
advertising revenues in real (i.e., Wla~ion-aQ~U$ted) dollars+eached a peak
in 1984 and have declined since; station revenues in real t~ also declined
in 1989 and 1990, and stood. at roughly the sareleve1 in 1990 as in. 1986. 11
Because the nurci::ler of stations has increased since 1986, however,real
adVertising ~ues per. station have. fallen b¥~y f~·percent per year
fran 1987 on. These data are indicative of xoore eatprt:ition in video
distribution· and roore opti~ for advertisers.

6. As a result, profits of broadcast television stati6n$ also have
decl:Lhed· steadily in recent years. Real profits for the averageaffil~ate.apd

average independent station have fallen ~1 percent and. 68 percent,
respectively, since 1984. Altho\lgh roost large-1llCU:ket. stati011$, particulaz;ly
network affiliates, have ¢Ontinued to eam high, though falling, profits, ....
losses awarent1y have becare the nom in much of the rest ot the i.tld1stry.
In 1989, at least 25 percent ot statiOns in the top tep markets ~i~,
losses; aggregate losses occurred in roost markets belqw the top 100; and at
least 50 percent of indeoendents in all market Glasses· below the top tenexperienced los~s.13· .. • . .. ~.

7. Just as the record reflects a consensus concerning the current
state of the· market, there appears· to be general agreement that ~
carpetitive structure of the broadcast television industry has changed. for the

10~ at 4017. .The recent ratings perto~ of sane of the InajoX'
broadcast· netWorks has, however, inproved. a=, LS4, "So Far, No 'IV Losers·
in Olynpics," N~Y. Tium, Feb. 17, 1992, at D-4 (quoting.Aa: senior ViOe
PresidentAlari Wurtzel canceming "the beginning .of a leveU!ng oiffor. network
audiences"). s=. alSQ ''Broadcasters Take a Bit:re O\,lt of Cable i,n the Ratings,"
N.Y. Times, March 9, 1992, at D-1 (noting that, in the Febqary 1992 ratings
period, aggregate network ratings incxeased to 41.9 fran 38.5 the previous
year, while aggregate cable ratings dropped to 10.1 fran 12). Given the
ratings significance of the "sweeps period" and the Winter Olyrrpics, the long
tem significance o! these inproved network viewing pattenl$ is uncertain.

11 .Is:L. at 4075.

12 .Id.a. at 4080.

13 .Is:L. at 4025.
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long tezm. 14 The CalJIlentS generally do not disa9ree that cab~~v~ewirlgnow
.oecupi~s asignifi~ ahaxe Of the television audience, and~t <;$le:.~
share is likely to inCrease.15 . The fact that. cable' s share of~isJJlg
revenues is lower than~ts shaie of vi~s (6 percent of advez;t;isi;.pg ~ues
ascarpared with 22 PercePt Qf viewing on channelsacoepting~ising)

suggests that substanti~.ca.bleadvertj.sing ~owthcouldoccur· as .~isers
respond to audience shifts cind as nechanisms develop for~~.and selling
cable audiences rroreeffectively .16· .AccOrdingly, the cament$ :general].y
reflect the belief that over-tbe-:-air television will face inc~ing 17
cCJli)etitive pressure fran nultichannel media with dual reven~·st~.
Regulations adopted before the advent of suchcarpetition may reciuqethe
ability of broadcasters to respond carpetitively and to contin~offering

services that advance the public interest. Thea,e conclusions ,l~.lJS to
reexamine and to propose reVisions to certain of the rules governing the
television industry's 'market .structure. This we do in·· the fol~ing sections.

III. 'DIENATI<HU.~ LIMI'lATICNS

8. Background,. .The camu.ssion's national nultiple~rshipz;ule
limits tilenUIIt)er and audience reach of television stations in ,which an entity
may hold an attributable interest to ·12 stations and 25 percent· of total
television hoUseholds. The roe allows ownership of interests in uP t9 two
additional stations reaching an ackiitional five percengof total television
households if those stations are minority controlled. 1 .

14 That is not to su<]1est that, there are. no disputes as,t@speQ1fic
financial and market project::ions relevant to the future of the .. ·l;>;r;e>a<t;ast
industry, or that those disputes do not warrant careful review" we invite any
further conment conceming these issues.

15 OPP report,~ note 1, at 4057-4058. As the opp report stated,
this· shift makes cable an increasingly attractive and conpetitiw advertising
nedi.um. . .Is:L. .

16 ~at 4082.

17 .. As the OPPreport. pointed out, new tec1)nologies on theb..orizon should
continue to increase carpetition to broadcasting. Direct broadcast
sa1;.ellites, if successful, will provide additional choices for viewers;
digital signal corrpression apparently will expand the ability of satellite and
Cable providers to offer rrore channels on their existing facilities; and
adVanced" television technologies ~uch as HD'lV may well be available on other
rredi.a before being fully ~loyed over terrestrial broadcast fac.iIities. ..lSL.
at 4065, 4042-4043; S. Marrill weiss, "Rolling OUt Advanced Tel~vision in the
United States: A Broadcaster's Perspective," Broadcast Gable Financial
JOurnal, March-April 1991, at 28.

18 47 C.F.R. § 73.3555 (d) . The rule, adopted as the se~ Station Rule
in 1953, reached its present form in 1985. In its initial order adopting the
12 station roe, the Ccmnission decided to sunset the new national role
entirely in order, among other things, to encourage the ercergence of new

5



9~, Cgments. Virtually all carmenting broadcasters, broadcast
ipt~ .' groups, and the three national broadcast networks FJ: the Ccmnission
either to modify or elUninate the nultiple ownership· rule. 1 . Broadcasters
cootend that the econanies of scale resulting frem increased group ownership
would encourage the production of new, diverse, and especially locally
produced progranming. 'l1ley also argue. that the proliferation.of altetnative
sources of Video progranming lessens the possibility of econanic
concentration and consequent" hann to diversity on a national basis.1't>reover,
broadcasters point out that eatmOnly owned statiOO$ also contribute to
diversity and that group ownership dOes not nean that jointly owned stations
speak with one voice. Finally, these camv:mterscontend that 'the key issue is
not what eoosiderations will justify changes ,in the nultipl~ Ownership role,
but what factors warrant its retention. I

10. Opponents of repeal or relaxation of the national ownership caps,
including the MJtion Picture Association of America (MPAA), the Office of
CcmmJni.cation of the united Church of Christ (OC/tXX:) ,the united States
catholic Conference (USCC), and the Telecamu.mieations Pesearch and Action
center ('l'lW:), argue that the rule has increased ownership diversity,
particularly for minorities, and has not repressed new program sources.
Therefore, they contend, any change in~ rule would reduce progranming
diversity and hann the p,lblic interest. 0 USCC asserts that the public
interest requires more, not less, goverment regul.atioo ofb~, many
of whan are ignoring their responsibilities to the p.1blic interest. usee
contends, for exanple, that local news operations have been pared or closed
down entirely, public interest programning is decreasing, and time brokerage
is depriving many viewers of local progranming. Finally, they assert that the
national ownership role is not banning networks Or broadcasters. These
carmenters argue that the increase in the station limit fran seven to twelve
did not help broadcasters because their problems are the result of
mismanagement, short-tenn dislocations, and increased eJq:lel'lSes. Therefore,

networks and to foster efficiencies in the operations of stations. .s= Re.Po¢.
and Qrder in Gen. Docket 83-1009, 100 FCC 2d 17 (1984) (M1lt.iple~

Order). On reconsideration, the carmission reversed its decision to sunset
the role. The camrl.ssion also adopted the audience reach limit and the
provisions designed to foster minority ownership. MeDorandpm 0pW0n ana
Order, 100 FCC 2d 74 (1985).

19 ~, ~, Associated Broadcasters and Galloway Media CalillBllts at 3;
Bonneville IntemationalCozporationCcmtents at 4; cedar Rapids Television
carpany et al carments at 8; ABC carments at 20; CBS caments at 11; NBC
carments at 56; National Association of Broadcasters (NAB)carments at 18; Fox
Broadcasting Carpany carments at 17; Tribune Broadcasting. Carpany caments at
14.

20 Mr?AA carments at 25; OC/tX:J::. Comtents at 2; TRAC Reply carments at 9;
usee carments at 2.

21 usee Ccmtents at 2.

6



they conclude that an ~tiona1increasein the' nultiple o~Shipl:mp.ts
would hot cure ariyofbroadcasting' s ills.' ,

. "' 11. 'ProPQMl, In view of, the many changes in the vicfe(> marketplace
detailed above; we seek~ on. whether to relax the national ow:oerShiP
role. ~ .. have previOUsly recognized. t.Pe. Penefit~ that may accrue .fran
increased station .group ownership,includi.ng: '. efficiencies f~ qarbining
managerial, technical and other operations: efficiencies fran group .. . '
advertising sales and program purchases: and eff~c~~ies that might flow fran
the stat~ons fo.pning the nucleus of a new network. We continue to believe
that these increased .econanies o,f. scale could pe~t the prodUCtion·of new and
diverse, including locally produced, progranming. M:>reover, we believe that .
the primary concern underlying the national ownetship rule--preventing
econanic COl)centratioo. and consequent hat1n to diversity-mayhave abated with
the proliferation of tel~ision'Stations and alternative sources of. video ,
progranmlng described in section II BYJj?@. As noted above, this increase in
the number of sources of video programning available to American consumers has
had an adverse inpacton, theadve:r:1;J.sing revenues. eameciby many existing
broadcast television stations. we are concemed that we not pezpetuate
unnecessary regulations that ilrg;:ledethe coopetitive ability of the~ stations
or precl\lde them. fran t~g advantage of certain econanic· efficiencies. We
are $ensitive to' arguments~ the effect of ownership concentratiOn on
proC.P:aIoning diversity. If, however, by altering the current national
ownership restrictions, we could permit broadcast television stations to
cacpet:e more effectively without penni.tting undue econanic concentration or
loss of programning diversity, we believe we should consider such action.

12. With these considerations in mind, we seek cament on which, if
any, modification of the national ownership limits would best serve the public
interest. Specifically, we invite comnent pn amending the national numerical
limit to pennit CCXClOOn ownership of 20 or perhaps 24 television stations
instead of 12 and altering the national reach restriction to permit a group
owner. to reach 35 percent instead of 25 percent of the natiortal audience.
This l'l\Odf!rate approach would a,llow some growth in the size' of group~s
and provide ~ an' owortunity to assess over tine the benefits and any costs

22~ MiltipJ.e Owne_ Order,~ note 18, at 27, 44. '

23 OC/UX presents a study pUl:pOrting to contradict the proposition that
savings from the efficiencies of group ownership are invested in additional
local prograri1ning. OC/TXX; carm:m.ts at 12. However, since OC/TXX;' s study is
based ona semple of only 5 of, 'the over 200 television markets, it is not
clear. that the study is representative of television stations or markets in
general. In any event, ·their ·results indicate that group-owned stations carry
slightly m::>re nationally syndicated prograrrming than do individually owned
stations. OC/OCC' s data also indicate that group-owned stations sw:passed
individually owned stations in providing local news as well as national news
and public affairs progranming in 1984 and 1989, the last year of the study.
Therefore, we seek COIIII¥:mt regarding OC/TXC's findings, including additional
independent studies as well as the experience of specific group owners, and
the appropriate inport to be ascribed to these data.
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of increased station ownership. we also seek caunent on whether a smaller·
increase in the limits, ~, fran 12 to 18 stations and 2S to 30 percent
reach, WOUld adequately serve our goals. Finally, we seek can:nent op whether
we should roodify only the numerical limit (and retain the 25 peroent reach
limit) to acXiress the concem that it is the numerical limit that und!JJ.y
restricts· group owners wi$hing to invest in smaller ~ket stations, because
such owners ,will reach S\1bStantially fewer te.levision hoU.$ehOlds when they.
reach~ nurrerical cap than will group .•~~i.ng in large;r: r(larket
stations.24 We invite 'c::ament on the' foregoing proposals ~ on· any other
proposals camenters believe would be consistent with our stated objectives.2S

~3. As noted above, our current rule allows a single entity to hold
int~stsin up to 14 (rather than 12) television statiCXlS rea.ching 30 (rather
than 25) percent of ,total television households if the ,. ackiiti6nal stations are
minority controlled. we seek cament on includ.iqg.a similar minority
incentive sh9U1ci we m:x1ify the national ownerahip limitations PJ%'$UII1tto any
of the .prc>posals outlined above. In parti~, CQ.nnenters are asked to
address how such an incentive shoulci be st%UCtureci. 26 . ,

IV. "DB CXIfl'(U. CJJmLAP("I.UJ?O[..YI') RJ[.B

14. Backgrouhd.. section 73.355$ (a) (3) of the CCrrInission's Rules
prohibits ownership ofcogni.zable intere~s in, televisiOn stations with
overlawing Grade B contours. This version of the television iduopoly rule ~
adopted in 1964, when tPe camdssiao first prohibited station ownership b$$e(1.
on fixed contour ~lap standards.27 At the time, the videomarJ.tet,place .

24 we note that the OPP report was considerably roore pessiJnistic
,concerning the future, prospects for small market and UHf stations than for
large market. and VHF stations. opp report, swe note 1, at 4023-4025.

25 In 01,lI,' outstandi.rl9 proceeding conceming television satellites, ..a= ...
second Furt:Jle.- Notice ofProwsed RuJ.gpakj,pg in l+! Docket No. 87-8, 6 ro::: Red
5010 (1991), we asked whether television satellites should be ~fran
the nultiple ownership rule. In light of the proposals presented herem,
camenters who filed in that proceeding arB invited to update their CUlllents
in this proceeding. carmenters are encouraged to address whether that~

. Should be incOl:porated into this proceeding; or whether the issues raised in
that docket should be addressed prior to, or concurrently with, the
tennination of this docket.

26 The Ccmni.ssion in its recent radio ownership decision declined to
retain a minority incentive in the national radio .owner~p rules. J3IpO¢ am
Order .in t-M Docket No. 91-140, 7 ro:: Red 2755 .(1992) (pcyisign 0( B"Uo &zJ,es
and policie~), Paras. 26-28. In light of that decision, we seek caLlleIlt on
the efficacy of the current minority incentive for television ownership in tlle
marketplace.

27 Report and Order in Docket 14711, 45 FCC 1476, 1480 (1964), go
reconsideration, 3 RR 2d 1554 (1964). An earlier verston of the rule
prohibited. licensing of a station if it was under the same ownership or
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consisted solely of 649 television stations and a smallriumber of cable
systems WhOse primary purpose was to retransmit the signals Of over:~air
broadcast stations. 'the cannission adq)ted the rule, along with fixc!d 'contour
over~ standal:ds for 'the AM arx1. EM services, in oX'deJ: to' provide '$CItl9
predictability, and rationality in what had been, until that, tine, . an adboc
awroach to approving CQlRbn QWnership of stations in localmatkets. The '
CCmnissionexplai.ned its selec:tion of the Grade B contour as. "'the'- prohibited
degree of' overlap by noting that "television has a considerably.' greater '
impact":than radio, and that there are fewer television than radio channels
available. In light of these facts, the camdssion concluded that a "more
restrictive" overlap rule was, necessatY for television, and declined to adopt
a standard based on Grade A overlap.28- .

15 ~ Cgments. .'N:)St ~ting broadeasters, broadcast intezest
group~~and the' natiolialnetWOrks generally advocate Mlaxationof the duopOly
rule. They contend that eeonanies of scale are greatest at theloc:al level,
and that by using managerial, technical, anq on....air talent to which .they
already have access,groupowners can iIrprove local service. '1bey further
assert that, 9iven the level of coopetition in most local markets, the duopoly
rule is not needed to ensure diversity, except perhaps in a few small markets.
In fact, they olaim, to the extent that the rule iJlt?edes thecacpetitiveness
of broadcasters, it may actuallyundennine the camdssion's diversity goal •

. 16. camenters OWOsed to any relaxation or elimination of the duopoly
rules, includingMPAA and Fishet'Broadcasting,.~ that the danger of
concehtration and resulting ham to diversity are greatest atthel~ level
because the number, of .freqUencies available for licensj,ng .is limited. They
further assert that the diversity of ideas to which an individual n&nber of
the audience is exposed depends on the nunbr of diverse views available, in .
the local market. .According to those ccmnenters, there is no evidence that
eliminating or relaxing the rule will contribute to coopetition in local
markets because cross-subsidies fran the stronger to the weakerCQ'llllOnly owned
stations disadvantage other carpetitors(particularly smaller stations) in
those markets.

17. Proposals. The duopoly rule is the oldest and, as far as

control as another station broadcasting in "substantially the s~ service
area. " Rules and Regulations Governing Experignt;al Teleyj,sion Broadcast
Stations,S Fed. Reg. 2382,2384 (1940).

28 45 FCC at 1484. The. camu.ssion also noted that in many areas of the
country, Grade B signals pJ;OVided the only available service.

29 ~, ~, Itbry carm.mications <:aments at 5; Associated Broadcasters
and Galloway Media Ccmnents at 7; Bonneville InteJ:national Corporation
carmants at 5; cedar Rapids Television Catpany et al caments at 8; Group One
Broadcasting Ccmcents at 6; Tribune Bt'Oadcasting Cannents at 15; NAB carmants
at 32; INIV caments at 24; CBS Corrments at 24; NBC Coorlents at 61.

30 MPAA caments at 23; Fisher Broadcasting Cooments 'at 5.
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diversity is conoemeci, perhaps the lOOst inportant of our ownership
restrictions. yet, it is CamDn ownership of ,preciS4!lythose co-located,
same-seJ:Vice facilities now governed bY' the duopoly rule that may hold pranise
for the greatest econanic efficiencies. As ',~ 'xecently stated in our
decision 'to relax the radio ownership rules, allowing ownership of'lOOre than
one station in a market (or region) wouldpennit. beneficial met:ger of
ac:ininistrative, newsgathering, and" production', functions. 31 Offering a wider
audience to advertisers and sharing' joint and 'camw:m costs, regional groups
of stat:J.ons under CatllOl ownership' could also ,C(l1I':lete lOOre'effectively.
Moreover, relaxing the rule may enable financially troubled stations to remain
on the air or .iJJprove their, service, thus pr<:mot.inc}' our goals of diversity and
localism. Finally, we note that the level of'coopetition in local markets has
greatly increased since the! duopoly rule was adapted in 1964. M:>rethan half
of all hduseholds (54 percent) now receive at least 10 over-the-air signals,
as coopared to four percent in 1964. If cable.channels are included, lOOre
than half of all households receive at least 30 chaIlnels. Nonetheless, given'
the :fundamental inportance of the contour ~laplimitatic:nin protecting our
interest in diversity, we believe caution is counseled in amending this rule .

. 18. Accordingly, we seek carment on whether and how we might IOOdify
the ccntour overlap rule- ~o afford ,broadcasters greater flexibility, yet avoid
undue harm to our underlying CCIIf?etition a,nd diversity concerns. First, we
inviteccmnent on whether we should change the signal. contour used to
detez:mine whether prohibited overlap occurs fran the Grade B to the Gr~ A.
This change would narrow the geographic area in which ccmoon ownership of
television stations would trigger our rules to' an area that mre accurately
reflects a station's core market. 32 'In' additioo, the :role revision would
permit carmon ownership of stations in neighbOring camumities, thus
facilitating increased operating efficiencies. ,we" seek catlient on whether,
given the substantial increase in video, progranm:l.n9' ,services available to the
PJblic and the increasing eatpetition faced by broadcast television, the
proposed change would praoote carpetition without threatening local
programning and ownership diversity.

19. we also seek carment on' whether we should further IOOdify our local
ownership rules to penni.t carroon ownership of television ~ations with
overlawing contours under certain limited circumstances. For exanple, we

31· Revision of Radio Rules and policies,~ note 26, at paras. 32, 37
38.

32 There exists one pending television duopoly case involving Grade B
(but not Grade A) overlap where divestiture has, been :requU;ed by the
Ccmnission-Rochester, NY (WUHF-TV). tt,mQrandnDl OpWonarrl l?rtj)r, rUe No.
BAlCT-890829I<F, 5 FCC Red 3842 (1990), extension granted, 6 FCC Rcd.7479
(1991) (until Dec. 20, 1992). we will toll our previous divestiture schedule

pending the outcare of this proceeding.

33 In' this regard, camenters are asked to address the aw:r:opriate
interplay between the proposal to roove frati a Grade B to a Grace A contour
standard and the proposals to increase the nurrber of local television
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could pexmi.t eati>1nations involvirq only UHF stations, thus allowing the
licensees of .. $UCh stations to capture significant econanies of scale with
respect ~ ~st~ive, new89atheril'lg, and production funetions. '!'hi.s

; altEu:nat;l.ve ~d lWtmergers to the c:lassofstationsthat ar:e often
\.J bandi~ by- les$fa\!Prable signal propagation characteristics and higher

tecl'inj.cal oPerating Costs than· VHF $tatiOO$ and that tend to be less
profitabl.e than. their VHF· CCJlI)etito~s. Moreover, these stations are Fally
newer and not affiliated·with one of tbe national broadcast networks.

2().· .On the other hand., limiting the rule .change to UHF stations alone
would prevent ~s. between strong VHF and weak UHF'· stations.' Permitting
~margersmight-be effective in preserving or inproving .thE!,.,service of UHF
stiations. Accordinqly,·we also seek carrnent 00· whether we shQUld pemi.t the
~ination of ;my two.st~ions where one of the stations is a UHF f~lity

~ Where a;~ Ill.llJber of .sepaL'ately owned television stations .wOuld

=l6ns~:r~~a:ud(~~i~on~~~i~~~: ~&,c;:
and two independents.,,5 Or, as in our recent revision of the, radio tules,30
should the nurroer ot ~a~ionsin a market that one entity is all~ to own be
staggered according to the total number of stations in the market? We invite
carrcent on, these and other proposals that might encourage ;l.nnovative ibusiness
arrangements that increase the coope~~tivenessof stations but do not
undetJnine otlt'interest in diversity.

broadcast stations .an entity may own in the same market . Specifically, we
seek 'ccmrent on· whether lOOdifications to the numerical limits.should be
iJq:>l~ted in the event that we also decide to use a new Grade A contour
standard.

34 We invite carment on whether we should limit the nUDi:ler·Of UHF
facilities that could carbine under such an awroach and whether we should
require that a minirm.1m number of separately-owned. television stations remain
in the market after fODnation of such a canbination. ~ para. 20, infra.

35 Arl:>itron data indicate that this criterion would permit mergers in 38
c;>f the top 50 markets.

36 ~Fevision of Bad; 0 Rules and Policies, stpra note 26, at para. 40 •

37 We not~ that several of the proposed changes to the duopoly tule are
premi~ on a ,distinction between VHF and UHF stations. As the broadcast
industry makes a transition ·to ATV technology, however, such distinctions
ultiJDately may di~ <.e.....sL., in the event that all AN stations are .
eventually IOOVed to one band or another). To the extent this scenario
unfolds, we will of course evaluate the inpaet of such changes on any revised
ownership rules adopted in this proceeding. Cormenters should address whether
any UHF /VHF distinction would be awropriate in light of th.epotential
transition to AN technology.
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v. TDB~~

?l.lnthe radio ownership p'roceeding, we adopted. netf ru.l.es designed
to limit.t~brokerage agreements that~ to thwart, the p,lrpOse of our
nati()l}4l. apd local radio ownership J;U1es. Specifically, we provided that a
licensee' s t~ brokerage of any other station in the· same market for mre
tllan 15 percent of the brokered station's broadcast hours. pax' week would
result in cour¢ing' the brokered station toward. the brokering licensee' 8
national and local ownership limits. While We are concemed about the overall
effect of time brokerage or "local marketing" agreements on cqrpetition and
diversity in broadcast tel~~sion, we are aware of only a handful. of SUCh
agreements in the industry. .. .Therefore, we seek cament on ~. ~entto

whi9h time brokerCige or IMAs· are a per.vasive phenalenon in television,. whether
they Present tPe. same eatpetitive and diversity concerns we found. in the rCl1io
industry and whether we similarly should restrict them in sane fashion in the
television station context if we substantially relax the. television. local
ownership rules.

VI. 1W)Io-mIBYISICII~RDJ5

22. Background. Section 73.3555 (b) of the Ccmnission's rules

:=t~~re;:f~=I~~=e~~~~oin~:~~o
section 73.3555, which was adopted in 1989, states that it is the camd.ssion's
policy to look favorably upon requests for waiver of this rule if the
canbination would occur in one of the top 25 television markets and· 30
separately. owned, operatec:i, and controlled broadcast licensees would remain
after the cati:>ination, or if the request involves a "failed" .$tatioo.
Requests for waivers on ¢her grounds are evaluated according to five factors:
(1) the potential benefits of the canbination; (2) the ·types of facilities
involved; (3) the number of stations already owned by the awlieanti (4) ~
financial difficulti~s of the statiqn (s); and (5) the nature of the market in
light of coopetition and diversity conce:rns.

38 Reyi.sion of Radio Rule and Policie§,~ note 26, at paras. 64-65.

39 A recent survey of broadcast stations' conducted by the camdssion's
Field Operations Bureau indicated that time brokerage is not a widespread
practice in the :television industry. Of 284 stations surveyed, only 17 (or 6
percent) engaged in time brokerage; only 1 of the 17 was a television station.
Public Notice, "Broadcast Station Time ~roker~ Survey CCJrpleted," Mimeo No.
21878 (Feb. 14,1992).

40 A television station and a radio station are~ to be in the same
market if the. 2 mV/m groundwave contour of an AM station, or .t:he 1 mV/m
conto~ of an EM station, encoopasses the entire camumity of license of the
t~levision statiOn. In acXiition, a ,television and radio station are deened to
be in the s_ market if the Grade A contour of the television ·station
encatpaSses the entire c9flI'C\UIlity of license of the radio station. This rule
is also referred to as the "one-to-a-market" rule.
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23~5ection 73.3555(b) was first adopted in 1970. 41 TheCOnlnission
viewed this rule as .a logical extension of its. duoPOly rule, and stated its
:belief that di~~y of v~int was best served by diversifying broadcast
station.ownership. . Nevertheless, the Ccmnission did not oarmit itself
inevocably to this approach, if "sane other relevant public interest .
consideration is found.. to outweigh the inportance of diversifying cont,rol. ,,43
In 1989, .the carmission, recognizing that radio/'lV station CQtbinations may
giverise to significant econanic efficiencies in station.operations and that
these efflciencieswould ultimately redound to the benefit ofbroack:ast
audien~, ,adopted both the Top 25 markets/30 voices and "faii~ station"
presurrptJ.onS for radio/'lV crossownership waivers noted above. ··.The
Cornnission concluded that the potential hatm fran crossownership in such
markets was' so small, and the potential benefits, includinggrElClter diversity
of viewpoints, so significant, that a cautious relaxation of the rule would
serve the public interest.

24. More recently, the Coornission adOpted new radio ownership rules,
which allow a single licensee to own between~ and six radio stations in
the same .. local market, depending on market size. This decision wasbaseci on
our findings that the radio industr:y had becat¥a highly fragmented, that an
appropriate regu1.ator:y response was to allow radio licensees to enjoy the
efficiencies stemning franqreater group o~ship, and that· permitting .
limited ownership consolidation would enhance radio's ability to serve the
public without diluting carpetition and diversity in local media markets.

2S. ecmnents. CDly a handful of c~ters addressed the one-to-a
market rule specifically• Broadcasters (including group owners) and the
Association of Independent Television Stations (IN'lV) urge elimination of· the
rule. 46 They argue that l::>eca:use of additional outlets of local progranming,

41 First Report ana Order in Docket No. 18110, 22 Fa:: 2d 306 (1970),00
reconsideration 29 FCC 2d 662 (1971).

42 22 Fa:: 2d at 310.

43 la.... at 311.

44 secOnd RePort and Oqrin t+i Docket 87-7, 4 Fa:: Red 1741 (1989), 00
recQDsideration 4 Fa:: Red 6489 (1989).

4S Reyision of RadiQ Rules. and Policies,~ note 26. For exanple, in
markets with 40 or more radio stations, a single entity may own up to 3 AM and
3 EM stations with up to a 2S peJ:'cent cart>ined audience shareiby contrast, in
markets with fewer than 15 radio stations, a single licensee may own up to 3
stations, no lOOre than 2 of which may be in tPe same service, provided· that
the owned ~tationsrepresent less than 50 percent of the stations in the
market.

.. 46 Associated BroadcasteJ;s and Galloway ~a caments at 7; Bonneville
Intemational Corporation Carmepts at 5; Clear Channel Ccmnunications Corrrnents
at 2; NAB Conments at 31.
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the role is no longer necessary to praoote diversity. In ackii.tion, they point
out that repeal of the IUle would pexmi.t consolidation of adninistrative
operations, thus reducing costs, and would leacito Dk)re diverse and locally
targeted programning. IN'lV argues thateliminatioil of the rUle would place
broadcasters on m:)J;e equal footing with cable operators and save .:inperiled UHF
and AM licensees. 47 . .

26. Opponents of relaxation or repeal of this Particular role ~
TIW:) argue that the JiUle should be :retained because the danger of
concentration is especially great at the local level. several caymenters,
including MPAA, OC/TYJ:., and usee, ~ally owose any' c.hanqes in tile
television broadcast ownership rules.

27. Prgp9salS. Because of the growth of cable services and the
increase in the number of both radio and television- stations, our local
ownership roles alone may be sufficient to ensure coopetitive and diverse
radio and television markets. In this regard., we note that even smaIl markets
have a considerable nl.Jrlt)er of television and radio -stations and -other squrces
of programning. For exaxrple, in markets ranked between 126 and 150 on the
basis of their Areas of Daninant Influence (ADIs), there are, on average, six
over-the-air broadcast television signals and 18 radio signals. Accordingly,
one awroach to IOOdifying our local ownership roles would be to pemit
consolidation of radio and television ownership under the :respective IUles for
each service without the ackii.tional limitation -6f a "one-to-a-.market~ role.
we invite carment on whether this approach would best serve our public
interest goals ..

28. .At the sane tine, given that we have just relaxed the radio
ownership roles and are considering in this proceeding proposals to relax the
duopoly role for television, we also seek cament on a ro:re 100derate awroach
which would pexmi.t ownership of one AM, one EM, and one television station in
a market. 49 This altemative would allow broadcasters to achieve
efficiencies fran consolidated operation ~also would limit local cross
service ownership. A third, rore cautious awroach would be to eliminate the
one-to-a-market rule only for TV/MIl canbinations. This option would provide
benefits of conSolidation to -both television stations and the AM service. A
fourth awroaeh would be to codify the waiver criteria adopted in 1989 and
qwly them to any market, not just the top 25, in which 30 "independent
voices" would remain. Arguably, there is sufficient carpetition and diversity
in any market with 30 independent voices, whether or not it is a top 25

47 INlV earrtents at 31.

48 MPAA earrtents at 3; OC/TX:C canrents at 28; usa::: earrtents at 2.

49 Absent a waiver, this awroach would preclude group qwners that
acquire rore than an »I-EM carbination ina given market fran acquiring a
television station serving the sarre area . Given the recent relaxation of our
local radio ownership roles, we invite cormv:mt on whether further
accannodation of group radio owners in a newly crafted one-to-a-market rule is
awropriate. ~ Revision of Radio Rules and Policie~,~ note 26.
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market. Codifying the waiver criteria in this nianner would give broadcasters
greateJ: flexibility 'and ,save both CClmdssion and $R)licant re~ourcesthat are
IlQW spent on Wch.waiv$r requeSts. , Finally, camentersare ,invited to '
propose other a;:proachesto lOOdifying this rule, indicating how tlleir proposal

~ WO\1ld,pranot.e a 'financially viable and diverse 'set of carpetitors in the
local media distribution market.

VII., OOAL lE.l1IHt RJIE

29. ijaclsground. Under the camd$sion's rules, a television station
cannot affiliate with a network that' operates ,nx:>re than one netWQrk if the
networks operate sinultaneously and serve substantially overlawing geographic
Cll:eaS. This ndualnetworkn ~e, § 73.658(g), was adopted in the Qm1n
Bn1§draatlrlg &Pod;, in 1941. The rule wa$ directed at NOC:, the only carpar1y
then with two radio networks. The CCJlInissioo found that operation of two
networks gave NBC excessive control over its affiliates because their
contracts ,did not specify whether a station was part of the Red or Blue
network. MJreOver, the caDnission concluded that operation of two networks
gave NBC an unfair coopetit~ye adVantage over other networks and protected it
~ainst future cc;irpetition. ~ Ccmni.ssion extended the' dual netWQrk rule
to television networks in 1946. In 1977, the camdssion repealed the rule
for radio after concluding that the tremendous increase in the number of radio
stations, the greatly lessened economic irrportanoe of networks, and the
change in the type of network prograrcming (fran half-hour or longer ,
entertainment programning to periodic news and !nfonnation segrrents of five
mirutes) rendered the rule an arbitrary restraint on stations' freedan to

,;/ SO Fepc¢. on ChriO BrMQcasting, Docket No. 5060 (1941) (O'>aio
Broadcasting Report). Section 303 (i) of the Coommications Act of 1934, 47

, U~s.C. § 303 (i), ,gives ,the camLission explicit authority to regulate chain
broadCast~g, which. is defined in § 3 (p) of the Act as the "sinultaneous
broadpasting of an identical- program by two or more connected stations." 47
U.S.C. § 153(P). The. camLission first exercised this authority in 1941, when

,:.i!:·,.adopted the Chain Bre>a<:Qsting Report. In addition to the dual network
'nue, the Report adopted a number of regulations, all but one of which is
still in effect in sorre fom today.

The rlolles were adopted to redress, the "unhealthy predaninancen of the
,,~twork organizations by eliminating arbitrary and inequitable network
practices. These standard practices, in the camdssion's view, stifled
cOfll)etition and made the local station a servant of the network rather than of
the public interest . The Ccmnission believed that licensees should be JOOre
independent if they were to fully serve the public interest. Cba1D
Broadcasting Report, supra, at 97. The Suprema Court upheld the chain
broadcasting rules in 1943. NBC v. United States, 319 u.s. 190 (1943).

51 Clain Broadcasting Report,~ note 49, at 70-73.

52 ArIendnent Qf Part 3 Qf the ConmissiQn's Rules, 11 Fed. Reg. 33
(January 1, 1946).
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schedule network progranming. 53

30. Qcmnents. NBC, CBS, AOC, and NAB argue that the dual network
rule should be ·tepealed because the rule is allegedly outdated; accord.:£nq to
these carmenters, the abuses it was designed to prevent can no longer occur,
and the radically changed circumstances that warranted~ of the J;'U1e for
radio broadcasters now warrant similar repeal for televis,ton broadcasters.
These parties further claim that the prqhibitionwill prevent broadcast
networks fran taking full advantage of emerg!ng tA;dmology, such as video
carpression, that would enable the network to time-shift progranming and to
create ·progranming that meets the demands of lOOre specialized, narrow segments
of the television audience. They contend that cq:plication of video
carpression tec:hnQlogy would not only per;mit efficient use of the spectrum but
also encourage carpetition and diversity of program serVice. '1bese. carmenters
pdintto\thefact that new networks, broadcast and cable, have been created as
proof that exist:tng network organizations cannot foreclose entry.54

31. Opposing camenters argue t;:.hat the dual· network~ should be left
in placeto ensure both prog.r;am diversity and the existence of a coopetitive
marketplace for viewers and progranmLng.· .M.>M. contendS that only a few
caTpanies could provide a second network in the foreseeable future, .and tnere
is no benefit in pennitting these carpanies to lock up distribution ~1s
that shoUld remain available for new, independent progranrniog sources.

32. Proposal. As our review of the· changing video environment
indi~te~~ .. one of the. princiPal ~lopnents taking place is the growth of
rmlltl.ple channel servl.ce providers. SuCh providers enjoy certain econanies
of scale and marketing advantages. But broadcasters and broadcast networks
seeking to becate rmlltichannel service providers have confronted cert.ain
regulatory barriers to doing so, and those barriers~ to have channeled
~ networks' activities into non-broadcast enterprises. While camdssion
rules prohibit dual networking in the televisi~ broacXast context, television
networks. today can and do provide or participate in nultiple networks
distributed over cable. For exanple, NBC operates CNB::. and will provide
Im.lltiple .channels of Sumrer Olynpic feeds to cable systems. capital
Cities/AOC owns a substantial share of the ESPN and Arts & Entertai.nment (ME)
cable services.

33. we note that, with the advancenent of satellite teclmology and
associated video coopression, the television networks could· hecate
Im.lltichannel carpetitors by introducing a Im.lltiple channel network ancimaki.ng

53 Report. statement 0; PoJ,i«t. and Order in Docket No. 20721, 63 FCC 2d
674, 677, 685 (1977).

54 NBC eatroonts at 53; ABCCorments at 27; CBS Reply caments at 5; NAB
eatroonts at 46. .

55 MPAA eatroonts at 17.

56 opp report, supra note 1, at 4004.
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roore efficient use of their existing network distribution facilitiE;!s.· To the
extent the dual network rule forestalls such innovations that would enhance
program diversity and carpetition and' increase the efficiency of spectrum
usage, the rule may be disservingthe PJblic interest, especially since the
television networks have the :resources to invest in technolQgicaJ. ···developnent
and the ability. to supply progr@rmling for additional channels. In addition,
the rule. may restrict the netWQrks' use of their news gathex'ing and other
resources in ways that~ their ability both to coopete with Im.1ltichannel
service providers and to service local broadcast outlets. The existing
Im.1ltinetwork operations of the Harre Showing Network, provided under an E'OC
waiver, demonstrate sane of this potential, .1..&.., operation of .gt1altemative
late-night network available to a separate group of affiliates. The rule
may inhibit the creation· of alternative language feedS or t~-:-shifting

networks of the type developing in the cable industry. Moreover, the coverage
of the rule may be unduly broad,since it uses a definition that,includes even
small regional networks, which might, for exanple, distribute alternative
sports events on a regional basis.

34. Finally, developnent of satellite technology has made it easier to
create networks,. and many networks now coopete with AF!C, NBC, .and.. CBS. For
exanple, the Fox Broadcasting Coopany, launched five years ago, now has .
approximately 130 affiliates (ABC, NBC, and CBS each have approximately 200) •
The number of national basic cable networks increased fran 34 in 1982 to 80 in
1990, As of. 1990, there were also 9 national pay cable networks, 8 national
pay-per-view services, and 38 regional networks. In addition, distriPution
systems exist for first-nm syndicated progranming. In the context C)f this
Im.1ltiplicity of network and other program sources, we believe that repeal of
the dual network rule might expand the flexibility availab~g to existing
broadcast program providers with little risk to diversity. • we seek
carment, however, on the possibility that eliminating the rule would prevent
entry of new, indePendent prograrrming sources, which are more likely to lack
(or to require more time to arrange for) the funds needed to create a full
carplement of progranming for new distribution channels. we also seek carment
on the possible effect of this proposal on network-affiliated and independent

57 M?morandum Opinion and Order in the Matter of the Applicability of 47
CFR §73. 658 (g) and 47 CFR §73. 658 (k) to Hare ShOWing Inc., 4 E'OC Red 2422
(1989). .1lc:me Showing Network provides a 24-hour network service, HSN2, to 23

UHF stations and an ovemight progranming service, HSN Overnight, to 19 UHF
stations. In granting the waiver, the Coomission found that siImlltan~

operation of the two networks would not threaten either program diversity or
canpetition in the advertising market; the actual amount of siImlltaneous
operation averaged only 3.7 hours per 24 hour period in a limited number of
markets, and HsN's operations were not dependent on advertising ;revenue.
Moreover, the waiver was consistent with the Ccmnission goal of encouraging
alternatives to traditional networking. ~ at 2423.

58 we have proposed waiver of the rule in certain .respects to acconmodate
the inplementation of HD'lV in the Advanced Television proceeding. Second
Report and Order and Further Notice ot Proposeci Bulemaking in J:.M Docket 87
268, 7 FCC Red 3340 (1992).
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broadcast television stations and whether any saf~ might be needed to
counteract possible anticoopetitive· conduct.

VIII. OTHER 'tEDIH{ RlJIES

35. NebIadt <Mm:Sb:lp of staticms.~ion73.658(f)of out tules
provides that· a network or an entity controlled by a network cannot own
television stations in areas where there are few television stations or the
stations are of such unequal desirability that cCJll)etition would be restrained
by allowing such licensing.

§6. Background. This rule was also adopted in the Chain Br9jdcasting
RePortS to .prevent radio networks fran daninating smaller markets. The
camli.ssion found that ownership of stations by networks renders them
inaccessible to carpeting networks, and this "bottling up" Of ~.J::le$t
facilities discouraged the creation and growth of new networks. Along with
the~ chain broadcasting rules, it was made awlicable ·to television in
1946. 1 The rule has never been applied to prevent i network purcha$e of a
station, although the issue was raised in six cases. 2

37. PrQJ;lOsal. In view of the radical changes in the television
marketplace since 1946, we request cament on repealing this tule. In this
regard, we note that even stations in the smallest markets are subject to
significant carpetition today, whether fran other broadcast statioos,cable,
satellite dishes, other multicharmel catpetitors, or VCRs. Moreover, network
ownership might allow a struggling station to survive. we thus seek carment
on the following questions: Is there any basis to assure that a network could
achieve an unfair carpetitive advantage over the other station owners,
including large group owners, that are not subject to this restriction? Would
allowing networks into the smallest markets bring better service to the
public? Is there a need. for this separate rule in addition to our ducpoly and
one-to-a-market rules?

59 Chain Broadcasting Report,~ note 49.

60 .IQ.. at 67.

61~ note 51, supra. In 1946, there were only six television stations
in the entire United States . Today, the average television market has
awroximately seven licensed stations and over half of all households receive
IOOre than ten over-the-air television signals.

62~ General Times Televis10n COm., 13 RR 499 (1956) i New Britain
Broadcasting Co., 21 FCC 958 (1956) i Hman Rosenblum, 22 FCC 1432, 1441
(1957) i St. Ipuis Telecast. Inc., 22 FCC 625, 738 (1956) iBiscayne Teley1,sian
~, 22 FCC 1464, 1465 (1957) i and National ijroadcasting Co.. Inc., 44 FCC
2098 (1960). For a discussion of these cases, ~ L.A. Powe, Jr., "FCC
Detenninations on Networking Issues in M.1ltiple Ownership Proceedings, .. at 51
59 (August 1979) in Network Inquiry Special Staff, Preliminaty Report on
Prospects W Additional Networks (Feb. 1980)'.
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38. BroIdatst of tbe progx;aIIS of lime than me net.wodt. section
73.658 (l)of an' rules provides that in television markets in which two
stations. have already affiliated with two of the three major networks ahd in
which thIa.n an one or more independent stations with reasonably'. CC'q)arable

'..J facilities,. the networJt witbout· an 'affiliate in that market nust first offer
its pzoogrerrming to' the independent station before offering it to the
affiliated stations •

.39 " Ba&;kground. This rule was adopted in 1971 to prevent network bias
against pr:i.rN1ryaffiliations with .independent stations (particularly UHF
stations) in :favor of secondary VHF .affiliations .6.3 The practical effect of
the rule is to .force the third network to affiliate with the UHF station. The
rule was adopted to ack:lress a situation existing in two marltets--Raleigh
Durham, N: and Augusta, GA--with. two VHF network affiliates and one UHF
independent. l?roponents of the rule argued' that it: was detrinental to the
Camdssion's objective of fostering UHF developnent to allow one or both of
the VHF stations in. the market to choose am:mg the program offerings of two
networks, l~ving the UHF station (which would already have been. ata ~cap
with respect to its .. VHF caapetitors) with the less desired .progr8nlni.ng.
Even that~rograrrmingwas' subject to "recapture" if the VHF station decided to
clear it. M)reover, sane VHF stations were taking the progranrning of two
different networks shown at the same time, and delaying the broadcast of one
of the programs by alIoost as nuch as a week. Networks countered that the
audience that a UHF station can deliver is ,so small as not to represent a
viable altemative to a VHF station, and the only result will be a loss to the
public of certain progranming. Moreover, the networks contended that such
"sheltering regulation" would remove an incentive to UHF stations to inprove
their facilities. 66 ,

40. The carmission concluded that the public interest required
adoption of the rule. It found that guaranteeing UHF stations access to a
larger quantity of desirable network programs, and to the most desirable
programs of one of the networks, on a regular and continuing basis would
provide the· audience flow essential to enabling the UHF service to becane
viable and caipetitive and make a pemanent contribution to the full
devel~t of the nation's· television system. The Camdssion also believeci
that the p.1blic would benefit because networkprogranming would be broadcast
at more convenient times. While sane who could not receive a UHF signal would
lose access to prograrrming previously carried on a VHF station, thecamu.ssion

63 First Report and Order in Docket No. 18927, 28 FCC 2d 169 (1,971). we
note that since 1971 the number of television stations has grown fran 881 to
1494, an increase of 70 percent.

64 The UHF station was faced with another disadvantage: it was forced to
fill its schedule with often more expensive and less popular syndicated
progranming. ~ at 172.

65~ at 169-170.

66 lsi.. at 177.
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concluded that the technical differences were d:iridni.shing and the role was
limited by its terms to situations where the UHF and VHF facilities were
-'reasonably eatparable."b7 . .

4~. .2rQPOsa].. This role was adopted to provide· inc.IepeOOent stations
enhanced access t9 progranming. Given the great increase in the S\JRi>ly of '-"
progrmrmi.ng since the role's adoption in 1971, we question whether any valid
reason remains for this role limit:ing~ opti,ons of networks as "sellers" of
network· programning and localtelevis,~09.·stations~."buyers" of that
programning. On the other hand,netwdrk pr6graiImfrigmay baso q:mnercially
valuable that providing· inc.IepeOOent stations access. to such progrartm1ng in·the
circumstances covered by this rule may be viewed as enhancing their ability
to coopete. we thus seek carment on whether market changes now warrant our
repealing the role.

'42. we seek carment on a wide range of options for altering our
teleyis.i,pn rules so that our regulations keep pace with a significantly
changed video marketplace • we ask carmenters to provide facts, data, and
studies to bolster their arguments concerning which of the roles should be
retained, relaxed, or repealed.

X. ADfiNISTRATIVE~

Ex Parte Rules~-NQn-RestrictedProceeding

4~. This is a non-restricteci. notice and carment x:ulemaki.ng proceeding.
Ex parte presentations are permitted, except during the 5unshi.ne~
period, provided they are disclQsed as prQvided in Camdssion roles. .see
generally 47 C.F.R. §§ 1.1202, 1.1203 and 1.1206 (a) •

CgrmentInfonnation

44. Pursuant tQ awlicable procedures set forth in §§ 1.415 and 1.-419
of the Ccmnis~ion's Rules, interested parties may file caments on or before
August 24, 1992, and reply carments on or before 5ept.arber 23, 1992. All
I:'elevantand ti.Irely carments will be considered by t.h£! Camdssion before final
action is taken in this proceeding. To file fonnally in tllis proceeding,
ParticiPants ImlSt file an original and fQur copies Qf all e:amvents, reply
carments, and supporting carments. If Participants want each Camdssioner to
receive a perSQnal copy of their comnerits, an Qriginal plus nine copies ImJSt
be filed. Ccmtents and reply comnents should be sent to the Office of the
secretary, Fe(jeral·. Carmunications Ccmnission, Washington, D.C. 20554.
Ccmtents and reply carments will be available for public inspection during
regular business hours in the Dockets Reference Roan (Roan 239) of the Federal
Ccmm.m:i.cations carmission, 1919 M street, N.W., Washington, D.C. 20554.

Initial RegulatQry Flexibility Analysis

67~ at 190-192.
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45. P8ascm .far tbaJetiC:D: This prOceeding was~W'tda"tedrtoNttiew,,
and update the camdssion's national and local television ownership rules,
certain televis~on crossownership rules, and certain rules goveming the
television~ ,Xletworks.

46. (l)jective of this Act;.i.em: .The actions proposed--in this Notice aze
intended to relax sane of the hatiooal 'Srv;! local ownership and crossownership
restrictiOns on tele'W.sion~s, .and~cUn business restrictions on
the broadcast televisi:tmnetworks, to enabl.e them to adju~ to the changing
carmuni.eations marketplace, and to better .reSpond to the needs of the public.

47. legal Basis: Authority for the actions proposed in this Notice
may be found in Sections 4 and 303 of the Ccxmunications Act of 1934, as
amended, ~7 U.S.C. §§ 154 and 303.

48. Report.iDJ, Reco1dceejdDj, and Other QJlpUance aeqn1'emellts
Inherent in the Proposed:Rule: None.

49. Federal Rules 1ibich Overlap, Dq>lieate, or CaJfli.et with the
ProposedRu1e: None-.

50. Descripti.oo, PoteDtial Tnpact and MJIber of sman Entities
Involved: Approximately 2700 existing television broadcasters of all sizes
may be affected by the proposals contained iri this decision.

51.' Any SignificantAltematives Mlnimizin!J the I:IIpact em 9IIall
Entities and cmsist:ent with tbe Stated (l)ject.ives: The proposals contained
in this~ are meant to sinplify and ease the regulatory burden currently
placed on carmercial television broadcasters.

52. As required by § 603 of the ~atory Flexibility Act, the
CamU.ssion has prepared an Initial'Regulatory Flexibility Analysis (IRFA) of
the expected inpaet on small entities of the proposals suggested in this
decurrent. Written public caments are requested on the IRFA. These CCll'I'lents
must be filed in accordance with the same filing deadlines as carments on the
rest of the~ but they must have a separate and distinct heading
designating them as responses to the Regulat.ory Flexibility Analysis. The
secretary shall send a copy of this Hotice of ~ro,posed Rulemaking, including
the mFA, to the Chief Counsel for 1+DNocacy of the Small Business
Administration in accordance with paragraph 603 (a) of the Regulatory
Flexibility Act (Pub. L. No. 96..354, 94 Stat. 1164, 5 U.S.C. § 601 at seq.
(1981)) •

Addi tional Infopgation

53. For additional information on this proceeding, contact Beverly
MCKittrick, Mass Media Bureau, (202) 632-5414.

XI. QRDER:IR; CUWSE

54 • IT IS ORDERED that the terrporary waiver of sect:,ion 73.3555 (a) (3)
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of the Cannission's rules gran'teQ Act III Broadcasting of Rochest~, Inc. is
FURTHER EXTEND!D until Cannission action with respect to 5ecti~ 13.3555 (a) (3)
in this proceeding becanes final.

. ,,
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APJ?JR)IX 2'. 1'.

LIST· CI' <XJI8fl'IRI.

1. Abry camuucations .' .. '" . , .},
2. Associated. Broadcasters,.' Inc .·andGalloway Media, ltlc. ,
3. Association of America's Public Te~i_onstationsand:~ Public

Broadcasting Service .
4. Association of ~\TelevisionStat:ions, Inc. (Ill'lV),
5. Bonneville Intemational Co:r;poration

t 6 L capital, .~t~./~" :tnc:., . ,/ '/
,7." ~'i ;n£~;.,.':~':..' .~' .. ' .... ,..... .
8. Cedar Rapids Television carpany, Jefferson-Pilot ea.uni~CQlpany

of Virginia, Jewell Television Cozp., Lanford Tel~i'ng:Co.; :me.,;
Marsh Media, ~!." ~$ lfedia ~ El 'Paso ,and wrzA.Jrv··As$oCi.ates '

9. Clear Channel camunications, Inc.
10. camunity Broadcasters Association
11. Cor:poration For Public Broadcasting
12 • ESPN, Inc.
13. Fisher Broadcasting Inc.
14. Fox Broadcasting Ccrrpany
15. Freedan Of Expression Foundation, Inc. and The Media Institute
16. Gaston Taxpayers Association
17. General Instrument Co:r;poration
18. Great American Television And Radio carpany, Inc.
19. Group one Broadcasting
20. Mane Shopping Network, Inc.
21. M:,)tion Picture Association Of America, Inc. (MPAA)
22. Motorola Inc.
23. National Association Of Broadcasters (NAB)
24 • National Broadcasting CCJ;rpany, Inc. (NOC;)
25. National cable Television Association, Inc. (N:TA)
26. National. Football league
27. NatiOnal Telephone Cooperativa Association
28 • NetWork Affiliated Stations Alliance (NASA)
29. Office Of carmmication Of The United Church Of Christ (OC/tXX:)
30. Pinelands, Inc.
31. Radid-Television News Directors Association
32. Tele-ecmmmications, Inc. (TCI)
33. Telederoocracy Project
34. Television Operators caucus, Inc.
35 • Tribune Broadcasting carpany
36. United states catholic Conference (Usa::)
37. Univisa, Inc.
38. westinghouse Broadcasting Corrpany, Inc.
39. WTZA""'!V Associates

\"-./' ;rp!t'" glii.""

1. Association of Independent Television stations, Inc. (IN'lV)
2. capital Cities/ABC, Inc.
3. CBS, Inc.,
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May 14, 1992

SEPARATE STATEMENT
OF

COMMIS,SI,ONilb,iRllJN;.I.S. DUGGAN
,',

In the Matter of Review ',of th~,C,Ollt;1pls~ion's Regulations Governing
Television BroadcastingtMMDoi'e~~Nd:91-221)

When we adopted the Notice of Inquiry inth.is docket, I

said that I fUlly supported revie~ing the Commission's rules and

policies in light of the~Tapidly changing conditions in the

video marketplace. In particular, I believe the FCC should do

all that it can to help free, over-the-air television

broadcasters compete against multichannel video providers with a

dual revenue stream. A new framework for station ownership may,

in fact, help promote that competition. I certainly see no harm

in asking the question, particularly in terms of the relatively

moderate proposals set forth in this Notice.

However, as I noted in my separate statement in the Radio

Rules proceeding last March, I d~ not assume that actions that

are appropriate for the highly fragmented and economically

embattled radio industry are necessarily advisable here. To be

sure, the television marketplace is changing, as the study of the

Office of Plans and Policy made clear. Whether greater

concentration of television station ownership is the appropriate

regUlatory response, however, is very much an open qu~stion for

me. I will be most interested, therefore, in the comments that

discuss the Notice's ownership proposals in the context of the

industry's long-term financial picture.

1# II #


