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I. nmoxx:.l"ltW

1." By this actial, the Ccmni.ssial is~ its :roles amregulatioos
to establish procedures for avoidi.ng. unwanted telephale solicitatioos to
residences, am to .regulate the use of autarEltic telepxme dialing systEIrEI,
prerecorded or artificial voice nessages, am telepha1e facsi,mile nachines.

II. BJOODR)

2. '!his~ was initiated Qy passage of the Te1epha1e CCIlsulrer
Protectioo·Act,' of199",P\.1bl.ic'law.102-243, DeCeiLer 20, 1991, which amemeci
Title II of the Ccmnmicatioos Act of 1934, 47 U.S.C. § 201 ,it,. am., by aaiing .
a new :sect1at, ~7U;S.C. § 227 ('lQlA). mits preauble, the '!CPA recognizes
the legitiIracy, ofthetel.~ting. industry, ~t states that unrestricted
telerazk.eting ccW.d be an intntSive invasial of 'privacy and, in SCDe instances,
a risk to p..1blic safety. Accordi.ngly, the'ICPA inposes X'est-~ctia1S (Xl the use
of 'aut~tic te1epha1e dialing systEms, ~ ,.use of, a+eificial or prerecorded
voice, am an the use of te1~ facsimileuaC;:hines to send unsolicited
adverti.se:rents.Specifica1ly, ~ .~Ap:ohibits autcxUaJed am prerecorded
voice message calls to er:rergency-, lines, '.aD:Y health ,ca%'e facility ·or similar
establi.sl'lrent I am IlL.m'bers assigned to radio CUlllOl carriex' services or any
seJ:Vice for which the called-.party is chaJ:ged for the call", lmless the call is
rrade with the prior express coosent of ,the called party or is Dade for
arergency p.u:poses. '!be '!CPA also prOOibi!:S calls nBde witlD1t prior express
consent toa ~i.denc:e usiD3 an artificial or prerecorded voice to deliver a
message, unless it is anarergency ~.' call or ·is ex&i¢E!d by. the Ccmni.ssial.
unsolicited adverti.serrents nay not ~.~xansnittedby telephale facsimile
rrachines. '1bose U£$lgsucJ:1'~ Pr.. ~tting artificial or prerecorded
voice messages are subject to certain ,·identificat:i.al :requirements. ,'!he statute

2



wtlines various rEIredies for viplati.c::l1S, of ,t:.tJe' 'ICPA.' Finally, tile '!CPA
requires that tbilCCl{missicn c:xDJider severaloe$JdS to acri:uualate te1ephale
subscribers who do not wish to receive unsolicited CKiverti.sements,including
live voice solicitatiglS.

3. 'Ihe 'IO?A~' that, nJ~lIJdi.vidtia]'s" privacy ri9h.ts, plblic safety
interests, and .o:mner¢al fJ:bidaIB of;speech api,trade nust be t:slanced'in a
way that protect.s. tile privacy.of ;ir.rli.v;i.dua1s and tpemits leJitimate
te1emnia!tiD3 praq:.ioes. n , !CPA at,secticm 2 (9)., : 'lbe pnBlble, of ·tile '!CPA
notes that' t7Je. use of ~e:razXtat,h;le.i.&J..,~, ,am.. genemtes uore than $400
billicm in ccmnercial" aetivityeach.,year,~ uore than.30,OOO b.1sinesses
euployinJuore than 300,000 pe.qple. ~ at sectial,2 (2) - (4).1 Q1r task in
this .proceEding is, to inplemmttile '!CPA in a way that~y accarm:x:lates
iIxiividuals' rights to privacy as well as tileleJitimate bJsiness interests of
te1ercar.keters .

4. In accordance withthe~at ~ '!CPA,' tile Ccmnissien, en
April 10, 1992, adcpted a Notice gf P'u;u"eed RuJ.emk:i.tg (NPRM) in this
proceEding.2 'Ihe NPRM prcpJSed roles inplemmt:iIr3 provisioos of tile '!CPA which
place restrictiCDS Q1 tile use of autaratic te1ephale dialing systEllB and
artificial or prerecomed nessages. '!be NPRM ~ted cament en the prcposed
roles, and requested caltlent and analysis regaxding several altemative methcds
for restricting telephone solicitatioos to residential subscribers.
Appraxinate1y two hun1J:ed and forty parties, including 83 newspapers, 25
ir:rlust:ry and t~ associatioos". 6 CQlS\.Jlte:r advocacy ~, and 17 camt:in
carrieJ;lJ ~tted~7S or, reply ~tt in respa:lSe to the NPRM.A list
ofthosepar:t1es ·isc:::ql1;ained m.·Ag;lend:i..x ~r- '

5. In th;I.s' ~,we aI)a1yze tile, costs '~benefits associated
with each of ..t.hecUtematives for ~ing. the goals of tile· '!CPA.,' ~ roles we
adept attE!rpt to ~ance tile privacy cancems which the '!CPA seeks to protect,
am'the continued vial;>il.ityof Qeneficial aJXi useful bJsiness services. W!
adopt ~es which·protect ~~tialte1ephaleS\.1beCri.ber privacy by :requiring
te1~t~tQ'P3-ace . ci.~ en a. do-not-cal.l list if the COIJSl.IRSr

1 '!he President signed the bill into law because it gives tile cemnissien
"anple authority to preserve legitimate bJsiness practices. n Statenent by tile
President upcn sign:t:.ngtile '1Pl~ intG-J.a)l, ~,,20, 1991~·

2 ~. Notice of~ &uJ,emk:i.tg in ~ Docket No. 92-90, 7 FCx= Red 2736
(1992). 'Ihe Ccmnissioo designates SUl:put L of Part 64 of' its riJ1es as the
apprqrlate loc:aticm .fot." '. nest, of the ruJ.es., .. inpleaenting the 'lO?A. . J\d:ii.ticr.al
nLles iIrpleaenting ~ "'!CPA which ~" Qerta:I,.n requiJreJents for~
equiprent are located in Part 68 of tile Ccmnissien's roles. '!he full text of
the '!CPA is included as an awermx to the NPRM. '!he nLles adepted in this
order~ in Awendix B.

3 In aPlltiQ1.to CX1ttl~~ts filed: by ~ ~i~,.listed in 19;:len:iix A, we
received.~"J,et~,.arxi other :i.pf~ CQltlents in respa:lSe .to· tile NPRM.
we have considered each of these aaiiticr.al ccmrents in adepting this' Rtp:>rt
and omer.
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requests not to receive further solicitatie;t1S.4 Further, we adept, as
pn:posed: (1) the prohibi.tia1S en c;slls nedeby autarated telE(ixJ:le dialiDJ
systelIB am. artificial or··px:erecorded voice! ti'eeeJagee (in the aheence of. an
emergency or t:bI! prior eJCldSSCC'IlSent of the called pmy) to emargency lines,
health care facilities, rcidi.o CqlICD'l au::ders or any' l'Ulb!r for which the
called party is~.for.~ caU.;. (2). the prohibitien ell; ~ificial or
prexecorded vo;l.ce massage da11s' to ~;(3) the prd1ib1tien en the
tnmsnissien of unsolicited advertisElte:1t:a byW~ facs:l.mlle nachines; (4)
the requirelrents that te1ephcme tac8imUe .nachines am artificial or
prerecorded voice. nessages identi~the 'eer.dI!r of suchtransnissiCllS; (5)' the
requi.reuent that artificial or~ VoiCe Il8!JSageS release the line of
the called partyw:Lthin 5~ of ~:J.ca.ti(J.'l tblt the called party has
J:nmg up; am. (6) the prohibit1-en (Xl Calls 'ibiCh sinulta.neoJSly engage bIo or
nore lines of a 1!¢ti..li,ne ,~u.s. _ IWIIpt fran the prohibitien en
prerecordetl or artificial 'voice message calls to residenees thaIe calls: not
rrade for camercia! purposes; n&de for ~ial purposes which do not
transnit an unsolicited ~i.sEmmt; J¥ade to. party with \\tlan the caller has .
an established bJs~ ;relatiooship; ~ JXIl·camercial calls by tax-exBlPt
nonprofit organizatiCllS. .

m. J)]'fj ':SSBJll '

A. Dpfini t.ia:B

6. Mmy cxmnant:ers teq\¥lSt eJ.arificat;cn, or offer their own
definitiCllS, of texln9 \ltlich aR*'T in the NPRM .n the 'ICPA. ~ly,
definitiCllS of the followb¥.l temEJ 'am set forth iJl Becticn 64.1400 (f) of oor
roles, 47 C.F.R. § 64.1200 (f) :5 autaratic' te1~ dialing systan
("autodialer"); established bJainess xelat~; te1~ facsimile nachine;
telephcne solicitatien, am; Ul1solicited~i.sEInant. . we EDJ;iJasize that the
tenn autodialer does IX>t' include the tmnBnissien .... of an artificial or
prerecorded voice. As indicated in thediscussicn below, we decline to adept
definitiCllS offered by oamenters, where 8UCh def;Lni.ticms fit ally a narrow set
of circulIBtances, in favor of broad def~tials which best reflect legislative
intent by acccxtuCldating the full xange of te1epxme services am. telEllBJ:keting
p~ctices.

4 In this<nder, t:he texm "te1emu:keter" i:efer:a to any perscn or entity
naking a telephalesolicitatien (reg;miless of the precise neans used to place
or cct1plete such a call) .

5 s= 19;1erxllx B.

6 All tems except. ·establ~ bus:1.JJese rel,atiaJ$h.ip" are defined in the
'!CPA ~ § 227 (a) ); we ~ i.nco:qxn'ated tboee statutm:y definitiCllS in oor
roles.
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7. '!he '!CPA and oor rules, as adcpted here, define "telepxme
solicitatioo" as the .initiatioo of a te1ep1aJe call or nessage for the p.n:pc:i:Ie
of encanaging the p.1rChase. or. rental of, ·or investne'lt in, prqlerty, goods, or
services, which· is txansnitted to arJ¥ perscn, mt such teml 00es not :lnclme a,
call or massage (A) to arJ¥'persal with that persal's. prior express i:rJvitatien
or pemd.ssien,· (B)., to any perscn with wtx:m the caller has an established
h.1siness relatioosbip, or (C) by a tax-exatpt na:profit organizatiai.
Definitioos of the temB"prior express c:.xxwent:" and "established blsiness
relatiooship" are set forth at pazas. 29 -35, infm. '!he 'ICPA requires that the
Ccmnissicn. presc:ribe regulations to i.DpJ.Em:!nt procedJ rre8 for protecting the
privacy rightS of residentialtelephale subscribers in an efficient, effeCtive,
and ecaxmf.cnanner. ' § 227 (c) (2). . In detemdning which uethcds or procednres
walld best enable' subscribers to avoid unwanted telephale solicitatialS, the
camrl.ssien analyZed: the respective costs and benefits of several altematives;
whichp.1blic or private entities are capmle of ad:ninistering the available
altematives; the :lIrp.ct of the varloos altematives 00 srall h.1sinesses and
secood class mrl1 pemrl.t holders; am whether there is' a need for additicml
authority f~ ~ress to further restrict telephaJe solicitatioos. 7

1. Live VB. Artificia1 or Prerecorded voice SOlicitat:icD.

8. In the Nmof, the CCJmrl.ssioo requested CXXtllent en whether it is in
the p..tblic interest to reCognize an inherent difference in the mrlsance factor
between artificial or prerecorded voice calls as qposed to live solicitatialS.
~, the Nm.f m:LsEd the issue of whether reg\,1l.a.tioo of live solicitatioo
is nece&s;ny to protect residential subsc:riber privacy rights. M:lSt carmenters
do not c:bject to sane form of restrictioo en live solicitatioos, mt
distinguish between live solicitatialS, putia1larly tlae IrBde by predictive
dialers (which deliver calls to live qJerators), and solicitatialS cxnpleted by
artificial or, prerE!COrded voice .nessages. 'Ihese carmenters cooterxl that
artificial or prel:'eccxt:'de voice solicitatialS are a greater mrlsance am an
invasiem of privacy, and cite the relatively greater rn.mtJer of cxnplaints to

7 47 U.S.C. § .227 (c) .. '!he '!CPA also requires the Ccmnissioo to caJSider
whether .specific .regulatioos .sha.1ld be adcpted. regulating artificial or
prerec6rOed .voice calls to roeinesses. § 227(b) (2) (A) • CcIlcerns regarding
t~emuXeter intrusialS upcn cx:rrnerce are largely addressed in the rules, which
prohibitautodialed am artificial or 'prerecorded message calls where the
called party walld inalr costs for such calls, such calls WOlld likely affect
pililic health and safety, or where such calls woold tie up two or nore lines of
a h.1siness smult:aneoosly. s= 47 C.F.R. §§ 64.1200 (a) (1), (a) (4), am (b).
Ccmrenters express CCDCem' that prerecorded message calls will affect p..tblic
health and safety am inpede camerce. M:lSt CXXtllenters, however, do not raise
privacy cqncemS with respect to prerecorded calls to b.Jsinesses. Based en the
reconi and en the scope of the prohibitioos en autodialers and prerecorded
lIeSsages in the rules we adq>t today, we are not persuaded that adtitianal
prohibitions em prerecorded voice lIeSsage calls to h.1sinesses are necess;ny at
this time. .
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the Ccmnissicn abalt this specific mode of solicitaticn to SlJRX%t this cl.a:im. 8

several e:emnenters, hcM!ver, cite legislative histoJ:.y in asserting that
eoogxess intended to xegW.ate all solicitatioos, whether live or artificial or
prereoorded voice, because l:loth~ of ~ed solicitatioos :repJ:eaeI1t a
nuisance aId an invasicn of privacy. 'Dle8e cannenters note that the figures
en calSI.Xter ea:tp1airits received by the Ccmnissicn, suggesting that live
solici.tatioos are nuch less intrusive, do oot fully reflect the voluae of
eatplai.nts regarding live solicitatioos because not all such carplaints are
reported ·directly to the Ccmnissicn. 10

9. l'hUe the e::atIlBlte:rs .dena1strate .. that there are separate privacy
ccncems associated with artificial or prerec::omed solicitatioos as c:g;xJSEld to
live operator solicitatioos (e.g. calls placed by :rec::omed uessage players can
be nore difficult .for the caJSlmIer to reject .or avoid), the record as a whole
imicates that CCllS\meJ:'S who do not. wish to receive te1E!};i1aJe solicitatioos
wculd ci:>ject ~ either fom. of solicitaticn. we are persuaded by the
CXlIUet1ts, the l'J.Jll'eroJS letters fxan imividua] s, aId the legislative history
that· l:loth live aId artificial or px-erecorded voice te1epxme solicitatiCXlS
shalld be subject to significant restricti<XlS. 11 Acc:ordi.ngly, as discussed
below, we select eatpany~specific do~not~call ;Lists as the nest effective
altemative to protect residential subJc:ri.bers fran umanted live and
artificial or prerecx»:Oed voice~ solicitatioos. For the reasaJS
discussed belC7il, we believe .that this altema.tive ncst effectively balances the
privacy interests of residential subscribers who wish to avoid l.111Wimted
solicitatioos· (\'tlether live or by artificial ot'prerecx»:Oed nessage) against
the interests of te1ararketers in nai.nt:ai.ning useful and respalSible bJainess

8 S=, iWL., e::atIlBlts of Jaerican Telepxme aId Telegraph (AT&T).

9 ~, iWL., c:xmnent:s of center for the StOOy of CQ:mlercialian (esc) am
NatiooaJ. Cooslmers IBagUe .(lCL) • CClmenters point to state!lEIlts in reports en
earlier versions of theTCPA noting that techoology which pemrl.ts a greater
voluae of solicitations with less persame1. has led to an increasing rn.mt>er of
caJBIJm3r carplaints aId has pratpted at least 40 states to enact restrictions
en the use of autodialers, prerecx»:Oed lIEssage players, am UIltfSIlted
sqlicitatiCXlS. . AS exanples of ~ sa.u:ce of CXXJSlJner eatpJ 8ipta, the reports
note that callers. naking solicitatiCXlS often fall to identify t:b:m3el~, am
that autodialers am prerE!corded messages do oot release a line after hangup.
s= 8ena,te Report 102-177, 102d Cdlg.,1St Bess. (1991), p. 2; senate Report
102-178 102d Cdlg, 1St sees. (1991), W. 2-3.

10 I.ejeune Associates of Florida (I.ejeurie)IlOteS that Florida receives 300~

500 eatplai.nts per nrnth UIXEr its te1E!!,Pbooe solicitaticn statute. '1he arlo
Public utilities ctmnissicn (OPOC) receives an average of 100 telephale
solicitatien eatplai.nts per nrnth. 'Ihe Direct Mu:teting Associaticn (IKL)
notes that 400,000 CQlSL1n9rS have asked to be included in its Telephale
Preference service, whiCh functioos as a do-not-call ;list for the te1emniteting
industry.

11 ~ senate ReIx>rt 102":177, 1St sees., W. 1~3 (1991); Ha.1se Report 102-
317, 1St sees., W. 8-10.
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pmctices am of a:uuners ti:Jo do Wish to recei~ solicitatioos.12
, . . . . .

2. Altematives to Restrict~.Soliciitaticnto"Residftt'lt'ffl.
" , . :

10. As di.rectEld by. -the 'ICPA, the., eamdssialbas .~idered a rumerof
alternatives· for:residential tele.pliCD!':Siit:sc:Hbers to avoid receiv:i.r:g~
teleplDle sOlicitatials.' ; 'lbese Include. a natiOnal dat:al:Bse, nebJolX
teehIx>logies, SpeclaldirectOJ:y ~, t:iile of. 'dayreStrictitrls, am
indUstzy-b!Ised or. cmpmy.:speci.fic· cD-Itt-call ~ liSts. 'Ihe NPRM requestEd
ccmnent,as well as fOCused' c::aJt/benefit 'mu.yses, of these am any other
met:.hOOs pz:cposed for' protecting the privacy Of residential _ telephale
sub3cribers. ' , '.' - "

11. Natia.J1J. Data"'... A,najority of the' Oalilenters owose this cptioo.
beawse a natiaBl, dat:amse of CXXlSl1ltIerS ~. do' not wish to receive
telara.rXeting .calls' Wculd be <XlStly ani' diffiCult to establ ish am. naintain.
FstiIrates to" Start .am operate' a 'natiaBl databaSe .in the first year ranged
fran $20millial to $80 mUlien,' withCX1luenters'~ing' that ~tioosWOJ1d
cost as nuch' as" $20 mUlien annually in succeeding years.13 'Ihe 1m!ri.can
Express CCIlpaIl;Y (AMBX) asserts that the Ccmni.ssien's original estiIrates did not
inclUde 'the costs of edueating' <X1lS\.DI'SrS aboot the' dat:al:Bse, , gathering am
d.isSeminating : the data, amre9Ularly updati..zr3- the' dat:al:Bse. 8evel:al
CXllDenters, noting that J::us:iriessesparticiplting in state dO-not~call databases
pay as nuch as $1,500 amJUally,ccntend that mmy snall J::usinesses sinply nay
not 'be able to afford:participatien: in a natiaBl'da~.14 C'arlnenters
assert that for m:st stall J::usinesses, partici~tiai \\O.1ld require an
invest::nent ,in CCDp.iter Sof~ am ~'if the. dat:al:Bse' were to be
avai 1able ,an flcwr disk; Or \01ldJ:eqUire additic;DU pers,amel to review lists ,
if a paper versicn of the list were Ir8deavai,J cib1e tosrall J::usinesses. 15 Mm;y
CCIlIleI1ters express ex!I1eein that,· CXXlS\:IlerB" .as well' as 'telEmu:Xeters ~ '\tJOJld
ultina.tely bear theCQBtsof a natiooal dat:aJ:Sse, either thn:ugh higher prices
charged bytelarazketers or· thn:ugh costs'~ by a natlooal dat:al:Bse
aaninistrator and not recovei'ed. 'thn:ugh tees 00. telarazketers. Further,
several CXJlDellterS quest1en how' Dart... ,icipatioo ina nat"iooal database \tJOJld be
enforced against telenmXetex's; 16':' " " ' "

12. N..1lrera1s camenters argue that coosumars \tJOJld be disarP"inted in a
natiooaJ. database beawse they WOlld still receive \.1IJ.WClI1ted' calls after
placing them:Jelves in the natiaBl dat:al:Bse; 'either bEkause there will be a
time lag, in getting their preferences to telarazketel:l,J orhecause they \tJOJl4

12 Autodialer aIX1 prerecorded message calls are' subject to a stricter
standard, as discussed in paras. 27-51, infm.

13 ~,~, CXl111ents of .AT&T•

14 .s=,~, caments of securities Imust:ry Associatioo. (SIA).

15 ~,~, CXlluents· of'·NitiooaJ. R,et:crlI·Federatic:n (NRF).

16 ~,~, caments of Pacific Bell, Nevada Bell (Pacific Bell) .
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still receive calls fran exePlXedb.1Sipe••es ~ organizatioos.17 s= paras.
32-41,ima. '!hey BXe that si.noe nearly <;J1e"'fifth of all te1ephale r.uriJers
charrae each year, any data):efJe, whether local, mgic:nU,.or natialal, watldbe
exntiJn.lcAJs1y ciBolete and' WOlld' nquire CD1Stant updates in oxder to reoain
a.ccuxate. 18 ,Q:mIente1'B assert tbat ~ly or SEIIliarDJal updates WOolld not
besufficient1Y f~ .. to .. 8V9id. cbIol~Qr to a<:XXJllroda~e CXIlSl.IlJ9r
expectatioos.19" ATflrstate8 that .anati.a:al database wwld exntain.mUli~.of
names and addresses, and that at least ~O per<:81t of those wo.iLd c:harJJeevery
year as peq>le 1IDVe, cbarJ3e telepxme 1UIber:s"~ semce, or sinply
decide to enter or leave ,t:1';Ie dat;aa,se. CbmenteJ;s. also cg;x:&! this cpticn
because ccnuIerS DUSt DBke ~,all or '.not:h!ng" choice: either reject all
te1E1lBl:keting calls, even tl10se \C)ich the~ might wish to receive, or
accept all te1~ting calls, ,inclu;iing tl1Ose1lt1ich tbe cc::Q:JIJlrer does.1'.lOt
wish to receive.20 , M:n:'eQYer, sevexal ocmnenterB' questien whether .the..
confidentiality of ~ep:xme 'subscr:Iber inforDJ!ltien coold be adequately

=;~~f~~:m=en.:=h:X:;~~a:,~1that=
ccmnenters calteI:Xi that a natiaJal do~not-call datab;ise WOJld" dest~the
confidentiality of~ havi.ng' ur.p.1bli.sbed or \1I1listed r.uriJers. 22

13. CCImEnter8 wbo SlJ(p)1t tile ~icnof a patiooal do-nat-call
database ccnteIXi that it istheIroSt ~~icient and effective means for avoiding
'lJIl\\IaIlte:i telepha:le salicitatiexw. ,Iej~.AesOciates arxl'. esc c:cnteIXi that the
do-nat-call datamse wtp.chIA;!j~ cur.rs;1tly cpera.tes in Florida COJ.1d easily
be exp3rneq to fa;m ,a naticm.ldo-rJOt-qIll datakafJe. esc and OtOC suggest that
an imepeOOent organizaticn (such as ,the HltiaBlBxc:harJge C!Il:'tier Associaticn
or a telEllBl:ket!ng ,'trade ~iatic;r,L) q::uldadn:ini.$ter a natiaal database,
perhap3 umer tile supetVi.sicn of; a .J:x:arO of. ,govemors fran govezment, the
imustxy, and the p..1blic. Q:psuner.ActiQl envisioosa ,system in whi9h all
te1E1lBl:keters would SE!!ld the~ calling lists to a~ party adninistratOr wOO
WOolld cmpare and rEl.lttMi all~ lliU,ch~r en the adninistrator's natiooal
do-nat-call . datal:sse. It. uaintains. that such a syst:en WOolld .allow
part.icipatien.by sub!I~with ,u:rpJbli8bec1~,am WO,lld lower the risk
of breaches ,in sutecril;)er ccnfidentiality. 'Ihe~tTeleoormmicatioos
Netwmk (I'IN) suggests that the Line Infoxnatien Iatabase (LIIB) currently
rraintainsi by local~ carriers (~) coold be used to register

17 ~,.e...g,." ca:tnentS of ~ecam 'Services, Inc. (safE!o:mi); and Sprint.

18 s=,.e...g,." caluellts of 1tI!&T.

19 ~, iWL., CQlaeuts of Sprint.

20 see, iWL., ca:ruents of Do!1l.

21 see,.e...g,." calnents of CcIlsI.mm" Bankerf;J Aasooiaticn (C'BA).

22 ~,.e...g,." ca:rnents o~ J.C. Penney. SCU~ Bell Telephale (SMn')
notes that laws in each of the states it serves prohibit S5el" fran breaching
the cxnfidentiality of sub:Jcribers haviI:vJ unpJb1ished or unlisted rurbers.
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subscriber do-net-call preferences naticnwide, am caild be accessed by
telatarketers with the prq;le%' equipteI1t for a mininal fee for each C}Uel:Y.

14. Upa1 careful caJSideratien of the costs am benefits of creating a
national do-not-call database, we believe that the disadvantages of such a
systan wtweighany possible advantages. A natiaal database weW.d be costly
am difficult to establish am DBintain in a :r:eascmbly accurate fom. As
noted above, thellDBt cooservative est:iDates assune costs of $20 mi.llien in
the fir:st year ofcp!ratien alme. '!he inplct of the c:::aJts of retooling or
hiring aatitional perscrmel for cx.upliance weW.d be greater Q'l SllB1l or start
up rosinesses ~ M::>:reover, the greater these c:::aJts to SllB1ler entities, the xrore
likely that such costs weW.d be. passed en to CCIlS1.DII3rS.23 'I'e1E1IBrlteterS' ally
rreans of naking up the difference, given the absence of federal involvement in
the establi.sbnent, operation, or nai.ntenanoe of a natiaal datatsse, weW.d be
to pass alcng such c:::aJts to CQlS\DerS.24 Cc:rme1ters suworting a natiooal
database suggest that it be updated at least eNerY three IlD1t:hs. !bEver,
frequent updates weW.d incJ:ease costs for both the database adninistrator am
telenarketers. In aatitien, mmy eatllelters point wt that each update woold
increase the potential for error in ,pibli.sl1i.nJ or record.ing the telepha1e
nuniJers of carlSlIIlerS rEq.leSting pl.acanent en the list. Regiaal or local
telatarketers caild be requiIeQ. to p.trChase a natiaal do-not-call database
even if they nade 00 •. solicitatioos beyax1 their states or regioos; aatitiaal
rules to ccnpensate for such varied tel.Emal:keting practices weW.d, as with
StB.1l rosinesses., increase the cx.uplexi.ty am cost of inp].emanting a natiaal
database. Additionally, CCJtDeIlters iJ:x:ti.cate that en-line e:atplter databases
present significantly greater technological difficulties.25

15. we are persuade:i by the CCJtDeIlts that a natiaal database which

23 we note that the 'ItPA prcilibits any alternative which calls for any
charge for putic::ipatien to residential sub3cri.bers. § 227(c) (2). 'Ihe Florida
database, for eJeaDPle, charges subscribers· for their puticipatien in the
database.. Nynex Telephale CcIIpanies (Nynex) states that althalgh New BnglaIXi
Telephooe has spent xrore that $1 millien to inplemant a statewide do-nat-call
database in Missachusetts, .al1y nine telemuXeters have p.1rchased the $300 do
not-call list. Nynex further notes that Mlssachusetts allCA1lS New EnglaIXi
Telephone to recover costs of its state do-oot-call database fran the
subscriber rate base. .

24 c.arirenters largely sugx>rt the Ccmnissien's tentative CCIlClusion in the
NPRM that a national database shalld neither receive federal fuIDs nor a
federal contract for its establi.sbnent, cperation, or DBintenance. NCL ci>jects
to the finding, arguing that the failure of self-:regulaticn, alCDJ with the
n:::PA, require strict·... federal :regulatcxy oversight of telElIBrlteting practices.
In light of the action taken in the 'ItPA am in aIr rules to restrict the IlDSt
ab...1sive te1atarketing practices, am in the absence of xrore persuasive evidence
to SlJRX'rt federal expenditures to further restrict such practiceS, we find
that it is not in the p.Jblic interest to pass on to t:aJcpayers the costs of a
national database system.

25 ~,~, caments of Ci.tico~, Sprint.
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includes infomaticn in aatiticn to telep1xlle DlIIbers (for greater acau:acy azxi
for verificaticn pu:pc:8!S) cculd DBke natiaBl database infomaticn a ta:rget
for UIlSCJ:\.1P.11ClJS te1E!1lB:IXeter8, azxi WOJld present prci>lE!DB in protect~
telem:dteter prc~riet:my infomaticn. A natiaBl database WOJld similarly risk
the priva.c.y of te1~subBcribers \ft:) have prld to have m:p.Jblished or
unlisted rutb!rs. lI1i1e a natialal dataJ:Jue WOJ1d serve those wtx> wish to
avoid all te1E11BZket~ calls., c::amen.teJ:s point to the success of telEllBZketing
as proof that te1ep1a:le subscribers by am 1al:ge \1O.1ld like to naintain their
ability to COOoee am:r.Jg tha!Je te1EDB.IXeters fran 'tlt1an they do and do not wish
tohear.26 In view of the nany draw:acks of a natiooal do-DOt-call database,
and in light of the existence of an effective altemative (cx:rrpany-specific do
net-call lists), we cooclude that thi$ altemative is not an efficient,
effective, or ecaxmic means of avoiding l.U1WaI1t:ed te1epx:rJe solicitatialS.

16. NebJoJ;k Tf¥;;hpologies. M:Jet ccmnenters q:pose this cpticn because
they cqntend that it is not technologically feasible am is too eattly.27 '!he
use. of a special area. code or telephaJe IUrt:ler prefix for te1emu:keters, for
eJeanple, requires. the called pirt.y to be prcNided with a :aeans to reject
tel~ solicitatialS by usiDJ· autamtic 1UItler identificaticn (ANI) or a
Caller ID service to block calls fran a designated te1E!1lB:IXeter prefix.
Ccmrenters CQ1Cl1r that the SS7 technology which facilitates call blocking is
costly to deploy; that the SS7 technology is not available to all te1epha:1e
subscribers in all areas of the naticn; that the North Jmari.can NtIliJer.i.ng Plan
(NANP) nay lack sufficient mmi:lers to set aside an entire prefix for
telE!lBJXeters; am that a ·service blocking all te1emu:keter calls WQJ1d force
CCXlS\.JlIErS to sacrifi~ an;y choice between· te1EDB.IXeters fran which they do azxi
do not wish to hear. 8 Bven if this cpticn were feasible, .CCJlnetlters argue
that bJsinesses WQJ1d have to change their telepha1e IUlbers azxi all references .
to those IUlbers in every llEdi.un, which WQJ1d be prohibitively expensive.
M>reover, bJsinesses nay decide to invest in sepnate te1epb:me lines for
telemuketing to cust:cJlers with an~ 1:lJs:inessrelatialship, an expense
SllB1ler entexprises perl:laps ea.tld not affo:r:d.29 GlB Be!:vice Cozporatioo. (GIE),
SNEI', am U.S. west express cxncem that exchange carriers Wculd be :required to
finance the i!lplenentatioo. of this cpt!cn, when te1EDB.IXeters alooe shal1d bear
the costs of protecting subscribers fran urEnted telepx:rJe solicitatialS.
Ccmrenters calCllr that any ubiquita.ts call blocking systan wewd require eattly
switch upgrades by I..B:S to acccmrodate the SS7 technology which pemli.ts call

26, ~, iWL" CCJl1lents of »EX am. Olan Mills. M:>reover, based upon the
ccmnents; we are not persuaded that the current state of technology \\Olld
pemdt the rapid am. eatt-efficient utilimticn of LlIE to ftmctioo. as a
I¥itialal do-net-call database. ~, LS.a., CCJlnents of I'IN, Pa.c:Lfic Bell,

, SOOthem New Er91aIX1 Telephcrle (SNET), SWBI', .am. Sprint.

27 ~, ~,. CCJlUetlts of AT&T, Iejeune Associates, am. Sprint.

28 ~,~, ccmnents of SNEI', Sprint.

29 ~,~, ccmnents of SIA.
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blcx::1d:cg.3D'In CQ'ltzast, ~oice am l'1N az:gue that nuch ,of the
infrastructure necesscu:y to iIrplEllBit call blcx::1d:cg neb«:>l:k technology
natiCDUly is already in pl.a.ce,··am that this technology is an effective neans
for avoi.cl:inJunwanted SOlicitatialS. .

17. ~ visw of the costs'am technological uncertainties associated with
inplSlBltaticn, we reject the neb«:>l:k technologies altemative for avoi.diiJg
unwanted telS{ilale SOlicitatialS. 'Ihi.s alte:mative wa.tld ultinate1y place the
cost of caJSlJller privacy protectioo 00 te1~, local~ carriers,
am CCI'lS\m3J:'S alike. 'Ihe nc1;'e.' than 30,000 hlsWesses. engaged in te1enaJ:ketin3'
wa.tldbe.~ to incur costs assoCiated with changing their te1ephale
rnmbers to .Wlttlers which c::ar.:tY a tele:ra.zKetiD} prefix, and wa.tld perllaps be
force1 to d>t:ai.n new l:tnesfoX'caD1cti.qJ cpetatialS ot;her than solicitatiacs.
All LEX::s \tQJld' be f~.to ut:9rade their ne~ wit:hoot regard to de:ran:i for
teclmo1ogy. M:>reover, it is UOClearwhether fees 00 telarm:keters walld be
sufficient to 'cover the costs ,of naki.ng call blcx::1d:cg teclmo1ogy universally
available, raising, the, ~ibility. that· ~ caSts wa.tld be passed en to
residential te1EplQle' subscribers, in violatioo of the '!CPA. Based en the
camnenters'. assel3S.lB1ts of the cost am. , technological l:arri.ers to
inplSrentatien of thiS altettative, we Ccnc1ude thatneb«:>l:k technologies are
not the best neans for acearp1ishing the .cbjectives of the '!CPA at this titre.

, 18. tapeciaJ Dj.recta;y MJrk:i.Im. A najority of canrenters cppose this
alternative ~." it 1«W.d rEq.rl.re teleitatXeters to p..1rchase am review
t:.hdJsands of local tel~ d.ireqtories,. at gJ;."eat cost am to little ultinate
effect.. carnept:e:l:'s . note,. for eJeanP1e, that telarm:keting fimB ccnpile
callin3' listS: fran nBI;lY ,SQJrCeB.other .than local tel~ directories. 31
Hence, ItBnY telarm:keter;s·mJId. JX)t ordi.Dari.ly discover a subscriber~ s do-not
call preference in the process oft:aJ:geting likely prospects. ' Cc:Imenters argue
that this alteznative has nimy of .. the diSadvantages 'of, the natiooal database
cptien, because subscribers walld have to DBke an all or nothing choice abcut
reCeivi.r.B telena.:rk:eting 'calls, aIXi,sul;:sCribers woold ~ <:iisaRJointed at the
tine lag in ent:eri.D3' .".t:lle4: preference, dI..1:rlD3 which they wo.J1d continue to
receive unwanted cal1s~ .,~, s~di.rectorles are .p.Jb1ished ooly once a
year, the subsCl:'iber 'preference infomatioo wa.tld .. c;iuick1y becane d:lsolete, am
te1are.iXeters woold pay enonra.tS cOsts to access any carp.1terized telephale
directories. 32 Cc:Imenters also az:gue that special directozy nBrldngs walld not

30 see,~, caments of Bell Atlantic; BellSooth; Pacific Bell; am SNEr.

31 s=,~, ca:llIlellts ofC9C~ GIE.

32 S=, ~,caUllellts of J.cl?enney, 'lbri:h. Jllleri.can Teleca:rmmicatiacs
Associatien (NA'm.) am safeQmi. Nynex states that inserting an asterisk to
muX do-not-ca1l p~ferences in its dix:ectories wcW.d cost its publish.i.ng
divisien $100,000, in adliticn to $300,000 for an acXiitiooal 400 tans of paper
am $125, 000 in printing ,caSts. ,Ny,nex's e:xperinent in.using an asterisk to
muX custarer preferences received carplaiilts that muks confused readers.
BellSooth prov;idec1 speeial d.i.rectozy na.rk:i.pgs in, its state of Florida directozy
fran OCtober 1, 1987 to 'OCtober 1', 1990.. In its caments, Bel1Sooth states
that the service proved to be largely ineffective in reducin3' unwanted
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penni.t subscribers with ur.pJblished or unlisted IlIJllbers to avoid te1ephale
solicitatioos.33 BellSoo.th and~ kticn argue that this q;)ticn lmfai.rly
dividea respalSibility far cu,tbing' UJ'lMInten calls between LEI:s and
te1emuketers, when telemu:Xeters alooe stn.Ud bear all¥ relevant costs or
aaninistrative .bJxdens. 34 M:>reover, U.S. West ccntends that ~inted
subscribers will seek z;elief fran the :ra: rather than an offending
te1emuketer if preferences are rot~ or are not ccmn.micated to
te1emuketers in a tiuely.fashien.

19. we~ with CUlDel1tere that .~altexnatiw~d be too costly
and b..trdensarefor te1eoarketers to inplenent efficiently, regaxdless of their
size, especially given the ex;istenee· of an effective al~e:mative (c:arpany~

specific do-net-call lists). &.1cti a ~ \01ld rely Q'l nuchci:so1ete
infomatien and cculd not be~ted in a t:ixnely fashicn. Significantly,
inpla:rentaticn of special dixectmy nm.idngs \1lOOld place DUCh of the bJrden of
cost and inpla:rentatien en Ia:s, . which cnlld not puIS at such costs to
residential te1ephale subscribers ~Jse the 'ItPA prohibits charges to
coosurrers for privacy pmtecticn.S22? (c) (2). t)p1bJ.ished· and unlisted mmtJers
coold not be included in such a syeu:m. Ult:1nate1y, this cptian CClli:>ines the
disadvantages of II8xim.Jm cost to all participants with miniIlal potential
effectiveness, and therefore is not a suitableneans of aCCCllplishi.DJ the goals
of the 'ItPA.

20. !triJRtJ;y-B;teed or 9'PPIQf-S,gecif~CO-Ngt;-(q!ll t,1&8. Anajority of
camenters~ carp1D¥-specific dO-not-~· lists as 1=he ~t effective,
nost easily inpla:rented, and the least OO8tlY of eapijof the netOOds prc:p:sed
to ani> t11'Mmted telepb::11e solici,tatiCDJ.35 ~ ~ing this
awroach state that the c::cnpan,y-~fi<;: do-not-aall list alte:mative
cq;:prcpriate1y places the bmien of e:atpli.anQe equarelym teleua.:tKe~.36
'Ibese camenters view this met:hcxl as less. costly and less~ bf!cause
rrany te1emuketers already na:inta:ln ccnpmy-specific do-not-call list$, and
because nost telemnketers· can :readily verify and .~ subscriber
infonraticn with infomaticn dt'aw. f:rc;m their CMn. al8tater lists. 3? Ccmnenters
favoring this cpticn note several ;reBSCJ'ISfor i.xIpJ.Enenting it: (3,) it is
effective in haltin3 umented solicitatioos; (2) it aecorQs gxeater recognitien
of cansuaer privacy interests than a naticml database or special directozy

solicitatiCllS and was witMrawn. ~ cu~ualts of BellSoo.th at 9, n. 13.

33 ~,~ CUllletlts of BellSalth and Cc::xlslmer Actien.

34 s=,~, CUlDetlts of Natiooal Telephale Coc.'perative Associaticn (NICA)
and Pacific Bell. .

35 s=,~, CQIDetlts of Citicoxp; Olan Mills; Sprint; and SWBT.

36 s=,~, CUllll:;llts Of cu::= Inte:matiooal, Olan Mills, Pacific Bell.

37 ~,~, caments of 1aleritech(p!rating CcDpanies (1aleritech) and COx
Enter.prises, Inc. (COx).
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rrarkiD3s; (3) it eliminates anticxnpetitive cxnoems in special di.rectoJ:y
rrarkiD3s or· a natiooal database, in which px:me ocupanies .COJ1d have access to
prqlrleta:r:y infomatioo; (4) it allONB desired solicitatioos; (5) it places
CQ3ts squarely 00 te1ercaxketers, -yet avoids undue cmts or :restricticms for
telemu:keters; (6) it- avoids :tmdening Ccmnissioo :resoorcee; am (7) it
awrePriately balances legitinate privacy expectatioos against legitinate uses
of telemrketing. 38

21. In respoose to cur ~tioo in the NPRM that telemu:keters woold
be required to produce evidence of ccupli.ance with any requ.i.reDent llBIDiting
eatpaD¥or i.njust:ty-based do-not call lists, several cutuenters suggest that
telemu:keters be required to follow certain guidelines for naintaini.ng such
lists. For e:xanple, CUlllen.ters prc:p::se that te1amrketers be required to: (1)
naintain a written policy inplerenting its do-not-call procedures; (2) infonn
am train telata.r:keti..rrJ repzesentatives in the existence am inplanentaticn of
the eatpany-specific do-net-call list; (3) infonn subscribers of their rights
to be placed 00 such a list; (4) place a te1eplx:11e suJ::scriber 00 a do-not-call
list within reasooable tine after the request is nade (or not later than 60
days); am (5) traintain· the re;pest for a :r:easa:able pericxi after the request
is trade. 39 . Ccmrenters assert that telE!llB.rlceters who can certify am
dem::I1strate eat¢iance with the above sho.1ld be affended a legal p:resunpticn of
eat¢iance with the roles am allowed to use such dena'Jstratioo as a defense in
any private or CCmnissioo enforcenent acticn. 40 A few ccmnenters pLopose that
telephale subscribers be notified of Ccnmissioo policy am telemu:keter
procedures thralgh t-elemu:keter mrilin3s, local subscriber phone directories,
news, bill inserts, or in a live prearrb1e prior to solicitatioo. 41 sane
camEIlters ~ that residential subscribers be given the c::ptian of
contacting~, which xraintains an indust:ty-based do-not-call list (thralgh its
Teleph<ne Preference seLV'ice), in lieu of contacting rnmera.JB ocupanies
in:lividually.

22. Ccmrenters~ to indust:ty-based or ce:atpmy-specific do-not-call
lists contem that existing indust:ty-based am cmpany-specific lists have not
reduced the nuniJerof l1l'MU1ted telephale solicitatioos, am that Q:xlgzess has
fOOIXi such efforts ineff~ive.42 Further, these eamenters argue that these
altema.tives provide no affimative rnetlxxi for the c:a1Sl.1OIer to avoid or reject
a telemrketer' sfirst call in advance. M:>reover, Private eitizen, Inc.
(Private Citizen) ccntends,that telamrketers do not always heed an initial do
not-call request, am may call a ca:IS\.Uler several ti.mes before haloring a

38 s=,.e...s.., call1ents ofAtrerican Telemu:keting Associaticn (A'm), CitioJtp.

39 ~,~, eaments Of Citicoxp; ~; reply culllents of 1lM!Xarxi 1Ireri.te::h.

40 ~, ~, calUeuts ofJ>.MEX, CiticoLp.

41 ~,.e...s.., catuents _of Atreritech, Citicoxp.

42 esc cites House Report 102-317 at 19-20, finting the exi.stiD3'~ list to
be unsatisfactory because it is nnot eatprehensive in nature. n 13= ~
carrrents of Cc:.r1sLIrer Acticn, Lejeune, am u.s. West.
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CCI'lSlI.ler'S request nat to receive further calls or solicitatioos.

23. '!he legislative histoJ:y suggests that prq:lerly inplemented CCJIPU1Y
specific do-net-call lists wculd satisfy the statutory xequ:irenents of the
'!CPA.43 In light of that assertien, am upcn weighing the costs am benefits
of eatpany-specific am industiy-based do-nat-call lists against the costs am
benefits of the other alternatives pr:esented in the recoxd, we ccnclude that
the eatpany-specific do-not-call list alternative is the m:st effective am
efficient neans to pennit telephaJe SlJbscribers to avoid unwanted telE!fh:r.le
solicitatioos.44 SUeb lists are already DBint:ained en a voluntaJ:y basis by
rrany telE!tB.J:Xeters am CCAlld be established swiftly by irDividuals, Em1l1
b.Jsinesses, or large CCllplIlies. Mandatory CCJIPBI1Y-specific do-nat-call lists
would allow residential sub:Jcribers to selectively halt calls fran
tele:tral:Xeters fran web they do not wish to hear. SUch lists WOl1d also
affotd residential telephooe subscribers with a means to temdDate a hJsi.ness
relatiooship in instances in web they are na l~ interested in that
eatpany's products or seIVices.· MiitiaJally, tusinesses oculd gain useful
infonmtien abalt calSl.IIIer preferences, am can cxuply with such preferences
withalt overly l::Jl.ltOensane coets or aaninistrative pz:ccedJres.'Ihis alternative
WOlld best protect residential subscriber CCIlfidentia1ity beca11se do-not-call
lists WOlld nat be universally· accessible, and calld be verified with a
tele:tral:Xeter's own. custater infomatial. CcDpan;y-specific do-nat-call lists
woold inpase the costs of protecting calSl.IIIerprivacy squarely en telE!lB1Xeters
rather than telephale CCllplIliesor 0CI1S\..1llI!l: l'lJo do nat wish to be called.
M:>reover, the costs of mrlntaining a do-nat-call list are less likely to·be
passed an to residential te1~ subscribers even irDirectly, because they
WOlld be mininal, involving ally the ad:liticn of do-DOt-call preferences to

43 "With respect to both eatpany-specific am industiy-wide databases, the
carmissicn shaJ1d CaJSider whether DBking such practices oandatoJ:.y, and
inposing substantial sancticms forvia1atia1S woild increase their
effectiveness to the point that they CCAl1d satisfy the statutory :requ.irem:mts
of this Act." Ha.tse Report 102-317, 102d Cong., 1St seas. (1991) at 20.

44 several c=armmters q:pose the inplEl1B1taticn of oandatory industiy-based
lists, a:J:9Ullr3 that this alternative raises the sane prcbleDB of cost,
COl'1fiden~iality, and OOsolescence as a natiaJaldataJ:sse• .s=,~, ccnuellts
of Bell Atlantic and ac IntematiaJal. IIrlJStzy-based do-nat-call lists nay
be awrq>riate for sraller telE!IBl:keters who fin:i it ncre ecxn:mical or
efficient to naintain do-net-call lists in cocperatioo with other telen.:dcete%S
in the sane :regial or inilstzy. .s=., ~, CXJments of 'l':iJle wamer, Inc.
('!WI). 'Iherefore, oor decisial to choose the ccnpany-specific do-net-call list
altemative does not preclude telE!IBl:keters flXDl voluntarily~ an
inilstzy-based do-net-call list as ICDJ as that nethod CUtPJrts with the roles
set forth in § 64.1200 (e) for mrlntaining do-nat-call lists. we enphasize
that, regardless of the method chosen, the perscn or entity neki.Dg a telepOOne
solicitatial, or al whose behalf a telephcrle solicitaticn is nade, will
ultiJrately be held n:!SpCXlSible for a:npli.arD:! with wr wles. .E2= pua.. 24, .iIm..
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existing calling lists.45 _SUCh lists are nm-e, likely to be accmate thaI:). a
natiO'lal databisebeal1Jse a, single party waiI.d be respcms:ib1e for ,:recording and
nai.ntaini.D3 do-IXJt-call xequests1 alId thatparty' caJ.1d verify a CCIr1S\.'ItI!J:' s
identificatien .with its CMn cust:Cl1er infomat.ial. In sun, the ccnpmy-speci.fic
do-net-call listalte:mative repreSents a careful J:Blanci.ng of the privacy
interests of residential te1eptDJe subscr:1hersagainst'the t:amereial speech
rights of te1E11BJXeters and the ccntimed viability" of -, ,a valuable bJsiness
service. For these reasaJS,we CCIlClt1dethat the cmpan;y-specific do-oot-call
list is the aLtemative that best: a.ccxnplishes the pnposes of the 'ltPA.

24. '!he CUlilSltS persuade us that we IIUSt uandate procedures for
establ:Lsh:in3 culp:i1'J¥-specific do-not-call lists to ensw:e effective ca:rpliance
with and enforcenent of the J:eqUi.remmts for protecting cci1slIner privacy.46
~ § 64.1200 (e) • U1like the ,Da list cited by CSCat n. 42, ~, the
altemati'Jewe adq>t' today requires the cmp1:Lance of all te1E!1LBl:keters engaged
in te1~ solicitatien as, defined in the'ICPA. 1tn.Js,' aD:Y perscn or entity
engaged in _telephaJe solicitatien is' J:eqUi.red to nai.ntain a list of
residential te1ephale . subK:ribers who request -not to be called by the
telE!lLBl:keter. 47 '!be:re:pi.relrents will help ensure' that residential subscriber
privacy is protected fran further urx:EsiJ::'ej solicitatioos and will avoid the
wi,de dissemina.tial of infematien~ a subScriber's do-not-call :request.
Fach. persa10r entity IIBking 'a telephaJe solicitatiai," or cnwhose behalf a
te1ephale solicitatien ,is nade, will ,be held ultiIrate1y :respansil>le for
maintenance of _its do-not-call' list am will be fully accamtable for aD:Y
prd:>lem3 arising in the naintenance and, a.oc!Ura.cy of, the list.48 TelE!lLBl:keters
are required to naintain do-DOt-call liSts en a pemanent 'basis, so that
0ClrlSULLerS will not be b.Jrdecedwith periodic calls to:renew a do-not-call

45 we atphasize that § 227 (c) (2) p:rt:hibits the inpositien of aD:Y charge en
residential subscr:ihers fran pn:x::edures to protect them fran unwanted
solicitati<Xl$.

46.s=, ~, CULilent9 ofIMl.
I "

47. 'Iax-exsrpt 'na:JplX)fit ozyanizatioos are not subject to this requi.rarent
because the rn:PA excludessudl. O!gartizatioos -, ftcln the definitiext of ntelephale
solicitaticn. n ~ § 227 (a)' (3). ''Iherefbre, tCi'C-exelpt IJal.PrOfit organizatioos
need oot nai.ntain do-not.,.oalllists. . '. '

'!he definitien of ntelephale solicitatienu in §227'(a) (3) also excludes
calls nade to parties with whan"the, caller hcis' an established Wsiness
relatialShip and, calls for Which the' calling party has received, the called
party's prior express invitaticn or pemli.ssien. we errphasize, however, that
subscribers nay sever aD:YWsiness relatialShip i i....e.a.,' 'ri:!voke coosent to aD:Y
future solicitatioos, by :requesting that they not receive further calls fran a
tele:rarl:eter, tlnJs subjecting that tele:rarl:eter to the requirarents of §
64.1200(e).

48 .s= n. 44,.um. '!he 'ICJ?A enforcenent nechaniSlS are discussed in paras.
55-56, infra.
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request. M:>reoYer, in the absence of a specific ·request by the suhscriber to
the caltrary, a :residential subscriber's do-oot-call request $all aw!Y to the
parti01lar b.1s~ eatj.ty.~ the call (or Ql wboEIe .behalf a call is IlBde) ,
and will not aw!y. to affiliated eoti.t* unless the· <:X:I3S\.I1m' reasooably wo.l1d
expect them to be included given the ideotificatien. of the caller and the
product beiD3 advertiae:i.49 Pimlly, § 227 (C) (5) Of, the '!CPA provides that a
telatarketer's iIrplementatien, with ci1e care, of reascmble practices and
procedures in eatpli.ance with the~ for ~ectien of residential
subscribers fran 'lJ!1Ill8Dted ~epx:me solicitatia:l$ will be ~ affixnative
defense to a cause of .aeticn brc;ugh.t mgaJ:ding a vioJ,atioo of such
requ:i.re:rent..50 .. .

25. Tjne of QV~ials. ~e tnqrCXJlllB1terS suwort reasooable
time of day :restrietioos en tel~i:cr3 calle, 51 several state that such
restrictioos are tmneQSeEJaXy bf!caJtSe respcDl!Jib1e teJ.emaxketers· alJ:.§ldy restrict
their calls to rei!ISCDIble hoJrs. as a ~ l::us~ ~ice.52 '!he O~
notes that IIBIJy te1E!!1lB:d4:eting' CXllpJ,aints nwnti.al the late or tmreaSaJable hem'
of the call. several~ urge the CbTmissial not to adq>t time of day
restrictians which wo.l1c:1 CCIlflict with the requ:i.re:rent. of the Fair Debt
Colleetioo. Practices Act (HOtA). $3 .

26. we concur with cc:mn:ntersthat t:eIJPXIS:ib1e t:e1sJar;Xeters are likely
to restrict their calls to reasooable lx11re. .However, 00th the record and the
legislative histoxy iJXlieate that early 1ltlIt11iD3 and late night telephone
solicitations are a significant nuisance tote1~ subscr:ilJers. In light of
the record and the legislative histozy, we cxmclooe that it 1$ in the p.1blic
interest to inpose time of day :restrictiCX1$ en telephcne solicitatioos as
reasooable limitations to invasiCllS of .·:residential subscriber privacy. we

49 ~ HaJse Report 102-317, 102d O:D.:J., 1St Bess., ];p. 13-17 (1991).

50 '!he Newspaper Associatioo of Jlmeri~ suggests that altexnative ~thods
and procejures shooJ.d. be pemri.tted for eec:xxd class nail pemdt oolders if the
national database altezmtive i,s umXJated, hit etate$ that sepamte treat:nent
waild not be necessazy \.U'X2er t:1le eatpmy-specific do-rxx-call list q>ticn. In
light of oor selectioo of the <XJII8lJ:Y-specific .do-DOt-call list as the
preferred altemative fo;- limiti,DJ Umented tel~ solicitatioos, we do not
1;>e1ieve that sep2rate l'(et:hcd$ and procedures are. xequired. for snall wainesses,
imepement caltra.d:om, or holders of seoaxlclass nail permits. we ca:J.C1ude
that the benefits of CQ.lPU1Y-specific do-not-call ltsts are the sane, e.g.
ca3t, efficiency, and effectiveness,· for srall entities and for hol~ of
~ class mrll pemri.ts as they are for lazger. enter.prises, and therefore
these entities will be subject to the same requirements under oor ruies.

51 ~,~, CQUleuts of Amerltech;ceA; and NAm..

52 s=,~, CUlaents of Bell Atlantic.

53 S=, ~, CUlaent8 of 1Illerican Colleetom ASsociaticn (ACA). '!he FI:CPA
prohibits calls before the haJr of 8 Not and after 9 IM, local time at the
called party's locaticn, 15 U.S.C. § 1692c(1). ~~ pa.t:aS. 36-39 imm.

16



ccnaIr with the ccmnenters that any oc:r1flict bE!tween the requirements of the
'!CPA and the PDCPA wculd nake'carpliance wit;h both statutes ccmfus:i.D3'.
Ac:cxm1ingly, telemu:iCeters will be subject to the sane t:l1re of day
restrictions- as are inposed 00 debt collectors umer the PDCPA. , '1bese
regulatioos will oo:incide with the PDCPA prohil:)iticn against calls before the
haJr ofS AM and after 9 EM, local tine at the callEd party's locatioo. we
believe that time of day restrictialS will p:r:utect calSl.IIErs fran cbjectiaJable
calls' while not UId.tl.y bJrdeni.ng legititrBte telEllBl:'keting activity.

1. General PrahibitiglS.

27. '!he '!CPA' prohibits ,the use of autodialers and prerec::omed massages
to place calls to an atei:'gency te1epha:Je line, to health care facilities, to
radio camon carrier services, and to seNioes for which the callEd party is
chazged for the call, exd:!ptin emez'gE!nCies or with the prior expx:ess, CCIlSeIlt
of the callEd party. It also prohibits prerec::omed~ calls (blt' not
autodialed calls) , to residences except in energencies or with the prior expxess
consent of the callEd p:uty. '!be '!CPA, haever, pemdts the Qmnissioo to
exalpt fran the residential prahibitioo calls which are ncn-CCllll¥3rCial and
c:amercialcallswhich do 'not adversely affect the privacy rights of the called
party and which do not tranSmit an unsolicited adVerti..seDent. §§ 227 (b) (2) (B).
Accordingly, the NPRM p%q)OSErl' to exatpt these calls fran the residential
prahibitioos, as well as calls fran parties with which the callEd party has an
established b.Jsiness relationship and calls fran tax-exatpt llCI:IprOfit
organiza.ticns .

28. camentersgeneI:a1ly sugx:>rt the prahibitioos in the NPRM CQ the use
of autodialers and prereoomed messages. Specifically, Cs1te1 eoxpora.ticn
(centel) arxi CitiooJ!P coocur that the restrictioos set forth in the NPRM

prq;>erly balance CCXlSlJJerprivatyccncems and legititrBte telEllBl:'keting
practices. Mmy catnenters, hc:JNever, request clarificatioo regardiI:g the Scqle
of these prohibitia'lS. As dIscussed belCM, we adept the geneml. prcil:ibitioos
and the exsrptioos px:CpOSed in the~, clarifying~ sccpa as :requested.

2. Prior EXpress Q:gsent.

29. ,'!he '!CPA allows autodialed arxi prereoorderl: uessage calls if the
called party expressly CQ'lSet'lts to tlleir use. several CUtllel1ters express
cancem 'that· they waJld tmintentia1ally incur liability by placing calls to
individuals who provided a IJl.IIt)er at ale of the "prohibited destinatioos" (for
~le, a hospital or an~ line) as the nurrber at which that
individual calld be :reached. 54 camenters note that they have' no way of
knowing \\hether Il1.1llbers provided to them fall in ace of the categories of
destinatioos to which calls are prohibitEd, or \\hether such Il1.1llbers have been
changed withoot notificatioo. 55

54 s=,~, caments of Aneri.can 'Bankers Associatioo (ABA).

55 ~, ~, ca:llll:::.t1tS of Be1lSoo.th.
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30.. Muiy camB1terS express the .vi.ew that. any tel~ subscriber that
provides his or her te1epb:oemmber to a business does so with the expectation
that the party to t.h:m the mmber was •give:.l will z:etum the call. Hence, any
telepha]e subsdril:>er who releases his or herte1epxme IllIItJer has, in effect,
given prior express ca:lSent to be called by the entity to mich the mmber was
releaSed~56 Private Citizen m;ges the Ccmnissicn to reject this i.ntexpretaticn
am points rot that sate 800 IJl.IIt)ers have the capacity to recxmi the tel~
mmber of an incan:ing call wit:ha1t the caller's knowledge or CCIlSeIlt. It urges
the Ccmni.ssian to clarify that tel~tersnay not use the telepb:oe rn.mi:Jers
of persons who call to 'nake i.Iqiiri.es wit:ha1t expressly requesting pemtissien
to use the mmber for that pn:pose.

31. we eq;ilasize that umer the ~itia1s,set forth in § 227 (b) (1) am
in '§§ 64.1200 (a) - (d) of cur rules, ally calls plaoed by autatatic tel~
dialing systEm3 or using an artificial or prerecorded voice are ~ited. If
a call ,is o~se subject to the prahibitioos of § 64 .1200, persa1S who
knowingly release their P=Dle m.mbers have in effect give:.l their invitaticn or
pennissien to be called at the mmber mich they have given, absent
instructions, to the ccntrcu:y.57 Hence, telEllB:rlteters will not violate cur
rules by calling a mmber which was provided as ale at which the called party
wishes to be reached. Hi::Jwever, if a caller's ,IUli:Ier is "captuxed" by a caller
ID or an ANI device withalt notice to the. residential te1epha.Je subscriber, the
caller cannot be CClJSidered to have given an. invitaticn or pemtissicn to
receive autodialer or prerecorded voice DEIS&age calls. 'Ihe:l::efore, calls.nay be
placed to "captuxed" m.mbers ally if such calls fall under the existing
exarptions to the restrictions en autodialer and prerecorded nessage calls.

3. EixaJl1t;.ioos to Prohibited uses of Artificj ,1 or·~Pl"9f9 M9ssa.qe.e.

32. Fstahlished Business Re1a~. '!be~ tentatively ccncluded
~t the privacy rights the '!CPA interXJed to protect thraJgh the prohibiticn an
prerecorded nessagecalls, to residences are not adversely affected where the
called party has or had. a voltmtazy businesS relatiooship with the caller.
ratccmrenters suwort the pn:posed ,exsrpticn. in the~ for calls to persons
with whan the caller has a prior or existing business relati.aJship. esc argues
that the prcpaJed exalpticn is overl>road because it exterXIs beyaxi am:ent or
ongoing bJsiness relationships to prior business relatiOOShips. Further, esc
contends that the '!CPA i.nteIx:Ed to exsrpt business relatiooship calls ally fran
its restrictiooscn live cperatian solicitatia1s am not fran the auteXIia' er
prohibitions. esc naintains that, at a m:inimJ,n, the Q:mrIi.ssicn shalld require
actual coosent to telepha1e solicitatioos am Il1.1St clearly provide a llBaIlS by
which CCXJSl.IlerS nay temdnate any such relatialShip.

56 s=,~, CCiiueltS of Citicorp am J.e. Penney.

57 ~ Hcuse Report, 102-317, 1st Sese., 10~ Coog. (1991), at p. 13, which
~ this i.ntezpJ:etaticn, noting that ,in such instances "the called party
has in essence requested the contact by providing .the caller with their
telephone mmber for use in noma! business ccmn..micatioos."
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33. In additicn, we saJght CC1llleut en the,~ scc:pe of thisexstptioo
aIXi en the definiticn of the tenn "wei.nessrelatialShip. n ' However, CC1111ents
regard:lng the prcperdefiniticnand seep! of this exenpticn vaxY widely. Mmy
ca:n:lenter8 cmcur that an 'existing we:inees re1atia1Shi.pcould not be famed
with a residential te1E!phcne sublsc:dber solely en the' basis of a prior
solicitatien.58 Many CC1lllBlters oc:nteIxi that the Qmnissien shculd adhere to
the broadest possible definitien of the weiness relatialShip" rather than a
narrow definitioo Wich nay exclude IlIU1Y categories of ~tely exarpted
calls.59 Other CC1luelters suggest vari.oos ,factors fordetemd.n:ing the
existence of a b.Js:iness relatialShip, including an exchar.ge of CalSideratioo; a
transaetien between the caller and, ~callS1 patty within sate specified
period prior to, the telephale solicitatia}; a previoos irqui.J:y or an
awlicatiixl nade bY the called party to the caller fOr products or services;
tine elapsed since last i.rx}uixy 'or" transactien~ aIXi prior express consent by
the called party to the eB:1ler for futuJ:e calls. 0

34. ,Althrogh the 'ltPA does not explicitlyexenpt prerE!corded nessa.ge calls
fran a party with whan' the c:x:ilSlmer' has an established business relationship,
it provides an exenptiQ'J: for camerci.al ,calls which do mt adversely affect
residential subscriber privacy interests and do not include an unsolicited
advertisarent. we cmclude, l:Bsed upcn the' CC1111ents received and the
legislative histoty, that a, solicitatien to, SCl1ElCD! with whan a prior Wsiness
relaticnshi.peX:i.sts does 'not adversely affect sub3criber privacy interests.
M:>reover, such ,a solicitatien can 'be deemed to be invited orpenni.tted by a
subscriber in light of the Wsiness' relatiaJSh:i.p.61 , 1dti.tiooally, the
legislativehistoty indicates that the '!CPA does not intend to umuIy interfere
with algOing Ws:iness relatialShips;62 barring autodialer solicitatioos or
requiring actual' cetlSel1t to prerecorded message calls where such relatialShips,
exist could significantly :inpede ccmnmicatioos between Wsinesses and their
custarets. 'Jln.ls, we are not persu.adf:rl that the 'ltPA precludes the use of
prerecorded nessa.ges to rrake solicitatioos to a party with whan the
telE!1'BJXeter has an established Wsiness relaticnshi.p. In view of the support
in the record for the exerlpt~en and the legislative histoty, we cmclude that
the '!CPA penni.ts ,anexarptian for' established Wsiness relatiCDShip calls fran
the restrietioo en artificial or prerecorded nesSage calls to residences. 63 we

58 ~,~, CC1loents of O~.

59· ~,~, caments of ACA and AME:X.

60 ~~, caillents of ABA and ACA.. ,

61 ~,~, caments of In.tel:Voice.

62 ~ Hoose Report, 102-317, 102d CcDJ., 1st Sessian(1991), p. 13.

63 wearphasize, however, that a Ws:iness, nay not rrake telepha1e
solicitatioos to 'an, existing or fOmBrciJstarer who has 'asked to be placed 00
that carpany's do-OOt~ca1l list. A custarer's requeSt to be placed 00 the
eatpaIly's do-not-call listtemrl.nates the business :q:tiatianship between the
carpany and that custarer for the p.n:pose of any mture solicitation. ~ n.
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decline to create ncre specific~:inessrelatiQ'lShip exstptioos as requested
by several ccmnenters, such as utility carpni.es, in favor· of an exEl1Pticn
broad encngh to encaxpass a wide r:aD38 of b.1s:i,neseJ relatiCllShipl. Finally,
coosistent withoor CCIlClusiCDl at para. 24 ~, . tefind that a CXXlS\..1lIer'S

estab1i.shai hlsiness zel,atiawhip wi~ ale CXJJP!Ul:Y nay also extenj to the
ccnpaIJ¥' s affiliates and subsidiaries..

35. Mmy cannent.ers coocur with a.t;r tentative ccnclusioo that a l::usiness
relatiooship shalld he defined bxoad1y rather than narrowly ~, an exchange
of coosideraticn), mt that it cannot be f~ solely al the basis of a prior
solicitatien. 65 Based ai the r:ecoxd in this. proceeding and the legislative
intent to address a bxcad rcJI'lQe of bJsil&Ils relatiooshipSl in the roles, te
adopt oor tentative CCIlC1usicn~6 AccoId:l.ng1y,~ roles define "establishsi
l::usiness relatiooship" as a prior or existing relatiCllShip fcmred by a
vo1untal:y two-way camunicaticn between the calle+ and the called party, which
relationship has oot been previ.aJs~y ~ted by either party. '!he
relationship nay be foxmad with or witlDlt an~ of coosideraticn en the
basis of an :inqui.zy, ag;>licaticn, p..trehase or tr;:msacticn by the residential
telephone~ regarc;ti.ng products or setVices offered by the
te1emnketer. A bl:a!ld definiticn of the blsiness relatioosbip can encaxpass
a wide variety of blsiness relatiCXlShips~ p.Jb].i.shers with subscribers,
credit agreements) withoute1:i,minating 1egitinate relatioosbipl mt
specifically nentiooed in the recoxn. AccoId:l.ngly, te reject prqJOSa1s to
define a .l::usi.nesS :re.latiaoship by ·refererJOe to ·coosideraticn or to a period of
tine because such nar.t'QfI def,ini.tia:JSnay. exclude 1egitinate categories of
l::usiness relatiCXlShips. '

36. Debt Gol:Lepticn gills. In theNPRM, te d::lserved that all debt

47, ~.

64 ~ Halse Report, 102-317, 102<1 Cblg., ~t seesicn (1991), g;>. 13-17,
noting that solicitatia:JS by persa:\S or entitie$ affiliated with hlsi.nesse8
which have an established busiJless relatialsbip with the <::c.IlSlm"& WI111.d be
pemrl.ssib1e in certain circumstances, wt that cxupanies shalld hc.rx>r requests
nOt to call again mtwithstarpiOJ any hlsiness relatialSQip with the coosuner.

65 ~,~, carments of AM8X, 'IWI.

66 ~,~, Ha.1se Report 102-317, 102d Ccn3., let ~sien (1991), g;>. 13-
17.

67 As we noted in para. 31, ~, a party naJd.ng an inqu.i.zy cannot be
coosi.dere:l to have given ¢or express cc:ment to future autodialed or
prerecorded nessa.ge calls siJrply because that p:uty's rnllli:ler has been
IIcapturedII by an ANI device or .si.mi.J.at systsn. Nor can a CXXlS\..1lIer inqu.i.zy be
cansi.dere:l to create a b.1siness relatiooship where the ca'lSlmEr'S rnmtJer has
been captured ab:Jent .that ~'s e:xpxess invitaticn Or per:missicn to be
cootacted at the captured~.
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collecticn ci.rQ.mBtances involve· a prior or exi.stiD] bJsiness mlatia1ship. In
aanticn, we tentatively ccmcluded that debe: oo1lecticncalls are exEitpt fron
the '!CPA's prd1ibitioos against prerecaJ:ded. xressage calls because they:are
camercial calls which do not caNeY an UDSOlicited advertisElrent and ck> not
adversely affect residential subscriber rights.

37. o::mrenters generally sugxxt an exenptic:n for debt callectic:n
calls. 68 .CcmrentersCCllCUt'that debt oo1lectic:n calls are .exstpt as calls to
parties with whan the .caller has a prior or exi.stiD] b.1siness mlaticmship,
and further argue that debtors have given prior express .CCIlSE!!1t to such calls
by incurring a debt. 69 AFSA requests the OJmd.ssic:n to explicitly exatpt calls
where tems of a creditagreenent are not met. MlrecNer, AFSA argues that debt
collecticn ca;Lls sha1ld be exarpted as camercial calls not trananitting an
unsolicited advertisarentand not adversely affectingpriva.cy rights. A IU'li:)er
of camenters Urge .the Qmnissic:n to· include l.anguage clarifying that calls
nade 00 behalf of a creditor or other entity attalpting to collect a debt are
exatpted. esc q:p:ses a debt oo1lectic:n exmptioo., a:r;guing that such an
exatptial \\'Olld increase the potential for .harasS:tent. Other CXIIlIB1terS
rre.:i.ntain that prerecorded nessage calls are the least intxusive IrBaIIS of debt
collectien, and that eliminatic:n of this optioo caJld lead to higher
transactic:n am loan servicing. costs. 70

38. Many carmenters request clarificatic:n of the identificatic:n
requi:rateIlts for artificial or prerecorded voice messages because these
requi:rateIlts aQ?ear to' CQlfliet with the :aq.d.reDents of the FDCPA. '!be FDCPA
prohibits debt collectic:n agents fron revealing the identity of the creditor or
the p.u:pose of the call to thini parties, and that a debt oo1lector detemrl.ne
that the called party is ,the debtor before revealing the p.1XlX)Se of the call. 71 .
If the call is delivered using an artificial or· prerecorded voice xressage, the
nessage nustbe fasbiaBi so that the pu;pcse of the call is not revealed to a
thini party. '!be '1UPA, en the other hand, requires prerecorded messages to
identify the :individual, bJsiness, or other entity placinJ the call at the
begirming of the nessage. sane CXIIlIB1terS Urge the Camdssic:n to provide

68 ~ caments of ABA; .Anerican Financial services Associatic:n (AFSA); the
Cqaliticn; CitiCOl:p; CBA; Gannett; Ha.1seho1d Intematiooal.; NatiaoalRetail
Federaticn; Teknekrcn; and Wells Fargo.

69 ' ~ caments of ACA; AFSA; Aneritech; CitiCOl:p; CBA; lb.1sehold
International; Ohio Student loan Ccmni.ssien; and Wells Fargo.

70 . 13= caments of the Cbaliticn; CBA; Digital Syste:rs Inte:rnatiooal.; and
the National Retail Fedel:atioo.

71 Debt collectors subject to the FDCPA are prcbibited fron~ any
info:matioo to thini.parties, even :inadvertently, with respect to the existence
of a debt. 15 U.S.C. § 1629b-c. '!be FDCPA requires a collector initiating a
call answered by a third party to identify h:iJ.lBelf by nane rot not to disclose
the nane of his arployer unless asked. 15 U.S.C. § 1629b(1). ~ caments of
ACA.
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specific J.an3uage for use in prerecorded IrESSages. Other CXJlllBlters sinply
urge the omnissien not to adept requi.ratB1ts which weuld Qalflict with the
requireIlents of theFtlCPA. 'the AIm. suggests that the camdssicn adept language
to the effect that no requiranents umer § 227(d) (3) of the 'RPA be deeDed to
preenpt the requirement of other fedeJ:al or state laws.

39. Upon calSidera.tioo. of these eatDBlts, we ccnclude that an express
exatptien fran the 'RPA's pr:ohibitials for debt collecticn calls is unnecessazy
because such. calls are adequately .coverEd by exeaptials we are adcpting here
for camerci.al calls which do not transnit an unsolicited advertisement and for
established hlsiness relatiooshipg. As p:ropaIa1 in the NPm-!, these exatptioos
walld also awlY where a third party places a debt oollectien call an behalf of
the ccnpany hold:iDJ the.debt. l'Ilether the call is placed by or en behalf of
the creditor, prerecorded debt oollectien calls walld be e:xstpt fran the
prahibitiCDS an such calls to residences as: (1) calls fran a party with whan
the COOSIJ[ter has an established b1siness relatiooship, and (2) o:mllercial calls
which do not adversely affect privacy rights and which do not transnit an
unsolicited adverti.seDelt. 72 With respect to cooceDlS~ carpliance
with both the F'1XPA· and oor rules in prerecorded message calls, we euphasize
tlBt the identificatioo requirements will not BRllY to debt oollecticn calls
because such calls are not autodialer calls <.1.....L., dialed using a raman or
sequential rnmf:)er genezator)· and hence are not subject to· the identificaticn
requirements for prerecorded nessa.ges in 64.1200 (e) (4) of oor rules. 73
Accordingly, we' reject as mmecessazy pxqlOfIal s that we provide specific
language for use in prerecorded.debt collectiCXl messages. In any event, to the
extent any ccnflicts exist, eatpliance with both statutes 'is palsible thrcugh
the use of live calls ..

40. '19x-Exsrpt Ncrgpfit, Orgmjrati.a1s am uen-Q'mnerr;ial O:111s. In the
NPRM, we scught eatllBlt en whether tax-e:xenpt n:xprofit otgani.mtioos shoold be
exatpt fran the '!CPA's pzohibitioos CXl prerecorded message calls to residences
either because such ca.l,ls are not ItBde for eatDmcial pn:p:::se8, or because
they are camercial calls which do not adversely affect privacy interests and
which do not tJ:aIlSllit an unsolicited adverti.sem!!nt. S. § 64 .1200 (a) (2). we
observed that the '!CPA seeks priItarlly to protect subscribers fran unrestricted
camercial telE!lBJ:XetinJ activities. Cc:mtenters genem1.l.y Sl.JR)Ort the p:ropaIa1
exenpticn. 1bIlever, a IllJllt)er of camenters ci>ject to such exstptiCDS for calls
fran ncnprofit mganiza.tiCDS, arguing that such calls are also a mi.sance and
an invasicn of privacy.74 '!he legislative history of the '!CPA ccntrasts calls
nade by tax-exstpt ncnprofit organiza.tioos with c::cmtercial calls and indicates
that camercial calls have by far produced the greatest IlL1ltber of carplaints

72 A creditor nay solicit a residential subscriber usinJ a~
nessage as laJEJ the established hlsiness relatialship has not been previoosly
severed by the., debtor. '!his intexpretaticn reflects the legislative, intent
expressed in Hoose Report, 102-317, 102d Calg., 1st Sessicn (1991), g:l. 14-17.

73 .s= CCIIlleI1ts of ~, ACA. ~. aJ.aQ paras. 25-26 auma.
74 s=,~, ccmnents of R:L and O~.
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abcut unwanted calls,. 75 MXeaver, IX) evi.~ 'has been presented in this
proceEdi.r.r:J to show that na1-CXlIllercla1 calls represent as seric:us a coocem for
te1ep1DJe subecribers as unsolicited oarme:rcla1 calls. Acc:ordingly, based en
the CXlllIents and the legislative histozy of '!CPA, we CCIlclooe that tax-exstpt
IlCl'lprofit ox:ganizatialS should be exeu:pt fxan the prahibitien en prerecomed
message calls to residences as lXIl-cauimcla1 calls. 'l11erefore, we will not
seek additiooal authority to cw:b calls by tax-exslpt IlCIlprOfit organizatioos.

41. sana CCllaenters urge the' o:mnissien to expressly exeu:pt specific
categories of ~tiooal cxganiZa.tialS such as nai:Ket research or polliD]
organizatioos, whose activities axe not inVasive of residential privacy rights
and, were not interDed to be prohibited bY the 'ICl?A. 76 ~ fiIxl that the
exstptien for IXIl-CCllIl1erCial calls fran the priilibitioo. en prerecomed nessages
to residences inclooes calls CCIlductiD] research, IrB.1Xet surveys, political
polling or similar activities which do not involve' solicitaticn as define:i by
wr mles. 77 We tin.ts reject as unnecessary the proposal to create specific
exeu:ptioos for such activities.

4. Clarificatiags.

42. Elgerly Hare. '!he' '!CPA prohibits autodialer and prerecorded nessage
calls to "elderly, hc:1tes" absent priOr' ,'eJePreSS ca:lSent or unless it is an
arergency call. "APSA requests clarificatien of the tenn, as it awears in §
227 (b) (1) (A) (ii) ,and in the pD:'p:Sed 'mles, § 64.1200 (a) (1) (ii), noting that
the tenn is sltfficientlyanbiguoos to' include the private hares of elderly
telephooe subscribers as well as health' care establisments. Since the '!'CPA
does not define . the tenn, we m.ist awIy the plain nean:iilg of the words in
inte%preting the statute. '1bis tenn clearly :refers to a residential settiD]
for the elderly, rot also suggests the vemacular for institutioos like mrrsing
h.ares and other lalg tenn health care facilities. Its plac::eaent in a secticn
which refers to other health care facilities rather· than in the following
secticn regarding calls' to :residential'teleptole subscribers also suggests that
the 'WOrds axe 'meant to describe· aninstitutialal setting in which the elderly
reside, as q:posed', to aTrf referenCe to the private h.ares of the elderly. Given
the plac::eaent' of this tenn 'ln' the' statute am the lack of evidence in the
legislative hiatOl:}' suggesting an;y cCntl:al:y neaning, we canclude that the 'WOJ:Qs
"elderly hate" do, not refer to the prlvatehc:n'es of the elderly~ and that the
'WOrds are intemed to include in the genet:al pratrlbiticn against autodialer and

75 S=~ Ha.1Se Report 102-317 at' 16-17'stating that "IrDst unwanted telephale
solicitations are camercial in mture" and that "the t'WO na.in soorces of
ccnst.Iter prc:iJ1E1lB- - high vol~of solicitatioos and unexpected sol.icitatioos
-- are not present in solicitations by nanprofitorganizatioos. " see also,
senate RepOrt 102-177 at '6, to a.cCCllPanY Bill S. 1410. 102d Ccx1g,., (1991).

, '

76 ~ caments of Coog:ress1Bn BreIr.Ister and Public Fonlm.

77 S§e para. 451 'imm., f3tlilasizing that narltet research or surveys~
be prohibited under § ·227 'of the '!CPA and § '64 .1200 (a) (1) if the called party
were charged for the call withoLitthe party's prior express consent or if such
calls ccntain unsolicited advertiSeaents ~ " ,
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artificial or prezecorded voice nessages calls nade to health care facilities
am those institutioos which hcuse prinarily elderly persoos.

43. Radi 0 Cgmm 0iIrrier§. '!he rn:PA prohibits autodialer am prerecoided
nessagecalls to radio carllul ·carrier services or any service for which the
called party is charged for < the call. § 227 (b) (1) (iii) . '!he cellular
Telecarmmicatioos Indust:r;y Associatien (CI'IA) am centel CotpOmtian urge the
cannissial to exarpt f~ the prohibitioos en autodia1ers am prerecorded
messages those calls nade by cellular ccurl.ers to cellular .subscribers (as part
of the subscri]:)er's ·service) for which··the called party is not charged. 'Ihese
camenters point Qlt that cellular cust:aners are oot charged for calls which,
for exanp1.e, m:ni.tor service or issue w:nnings to ":r:oaners" that they are
noving Qlt of the carrier's service area. 'Iberefore, such calls shalld either
be exatpted fran the prohibitioos of § 64.1200 (a) (1) (iii), or should be
intel:preted as not intended to be prohibit~ by Cor,rJ.ress.

44. In aaii,tien, ~t M9.1:ketix:g 8el:vices ~t), a IrBJ:ket research finn,
states that it licenses a pzogxalU, CelShare, which places calls to cellular
phones to neasure a cellular carrier's share.of a given cellular na.rket. '!be
celShare progJ:alU m:ni.tors cellular tel~ eatpany nessages to detennine
whether a raman semple of telephale IlUDb!rs is aet~ve or inactive. 'Ib avoid
actually rea.ch:in1 a cellular custemar, callix:g devices are nomally used in the
middle of the night, are set to two rin3s, and i.Imeiiately discamect if a
cellular CUStemar answers the call. west states that three live connectia:lS
are rrade for eveJ:y 1, 000 calls. S:ipce the prinJu.y funetien of its program is
nax:Ket research, am since DO .telemu:ketix:g . is involved, West urges the
carmi.ssien to allow its pmgram to cpplte uOOer the p:rc:posed rules. West
notes that several states have specifically exatpted its program fran the.
definition of prohibited aut=crliaJer calls.

45. Based en the plain language of §227(b) (1) (iii), 'We canclude that the
'!CPA did not intelXi to prohibit autodialer or prezecorded nessagecalls to
cellular custaners for which .the. called .~ is not charged. ~,
neither '!CPA nor the legi.slativehiste>x:y iati.cates that ~ress intended to
inpede camunicatia:lS between xadio cc::lma1 carriers and their custaters
~ the delivery of custaner services by barring' calls to cellular
subscribers for which the subscriber is not called. Accordingly, cellular
carriers need not ct>tain additiooal OCI'lSerlt fran their cellular subscribers
prior to initiatix:g autcdia1er am artificial am prezecorded nessa.ge calls for
which the cellular subscriber is not charged. B'ott.'ever, the nax:Ket research
calls to cellular carriers, as c:crd1cted by the lbt CelShare progzam, are
clearly prohibited ab!ent the prior express CXIlSetlt of the cellular custaner
called. ltrl1e West ~rs to take pains to avoid calls which wi1:1:- result in
charges to cellular subscribers, the fact that its~t research calls result
in such charges am are nade wit:ha.1t prior coosent fran the subscribers places
its service under the prahibitioos of the TCPA am the :rues. 78 . .

78 A few' canrenters note that the NPRM anitted fran the pxcposed rules the
phrase "or other I3dio caruCil carrier service," as it ~ in
§227 (b) (1) (A) (iii) of the TCPA. '!his language ES iJxteed inadvertently anitted
from the text of the pxcposed roe, and has been included in
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46. VQice MaBsagig;J 8erVioes'. Bevexal CUtuel1ters :request clarificatioo
that services MU.c1:l store ,ani fonmd D1ESSages for later de1ivezyto the called '
party are not in~ to be pmhibited by the 'ICPA or by the prqxsed rules. 79
In ur:sing the cemn:i.s$ian to, create a specific exatptioo for such services, the
camenters point to mmeroos statSlBltS in the legislative histOl:y in which
IrBtbers Qf Ccxlgress expressed an expectatioo that such services woold be
exarpted fran the pmhibitiaJS Qf the 1CPA.80 Bell Atlantic asserts that the
intent Qf Ccr'.r3:cess was to restrict unsolicited advertising, oot camtmi.catiaJS
services which Store am t~t imivi.dJal alStater~.~
CalCUrS am references the MXJ!fied Final J\Jd3lter1t,81 which, ~ aJ.j,s,
pennits the regiooa.J. BellCperating CCDpmies to ecgagein such services, and
lends 8lIfPOrt fQr such an exEilptian. Cbnle1ters cantetxi that the Ccmnission
has already famdsuch services to be inthepililic interest, citing a :recent
Ccmnissioo decisi~ qranting a waiver to pexmi.t the delive:z:y Qf Coin M9ssage
Delive:z:y se:tvices,8T which has been recently deployed by Bell Atlantic.
Atreri.tech urges the Ccm:nissian to clarify whether tile prerecorded nessage
identification :requ:i.reaent CIR'1ies tQ the local qmating carpany or the person
leaving the xressage, or both, for messages recorded using services like the
Public Telephone M3ssage Delive:z:y se:tvice (pn.ng). Jlmeritech oc.ntends that if
the~ leaving the nessa.ge identifies h:inEelf or herself, then further
identifying infQ:mation (such as atelePo'Je ID..Ittler or ,address) is urmecesscuy.

47. '!he 'ICPA did not carve oot a specific exatpt.ian for voice nessa.ging
services. HJwever, the services referred to by the CCJloenters would cq;:pear tQ
fall either ootside the ,'ICPA's prohibitiaJS or umer an exatpt.ioo. '!he
prohibit:,ic:ms ,Qf § 227 (Q) (1) clearly do ootcg;.ply to functials like "speed
dialing, " "call fone.rdi.ng, n Qr p.1blic telePaJe delayed xressage sezvices
(PInoS),~ the nunbers called are oot generated in a randan or sequential
fashion. 83 VQice nessaging services used tQ serxi persa::Ja1 prerecorded voice

§64 .1200 (a) (1) (iii) to m:i+ror, the language Qf the 'ICPA. s= 19;)elXtix B.

79 ~ caments Qf Atreri.tech and M:!ssagePhale.

80 ~ caments Qf Aneritech and reply CCJluB1t:S Qf Jlmeritech at 4, n.9.

81 ~ t4lited States v. American Tel.aQi Tel. Co" 552 F. SlW. 226 (D.D.C.
1982), affid nan, sub nan, MuylaIXi v, IJn1t;.ed States, 460 U.S. 1001 (1983),
IIDdified: Ul!ted States v, _tem Elec, Co" 673 F. SlW. 525 (D.D.C. 1987),
714 F. SlJW. 1 (D.D.C. 1988), affiJ:med in WIt am reversed in part 900 F.2d
~83 (D.C. eir. 1990).

82 ~ Bell Atlantic Qrrler, 6 l?CX: Rcxi at 3400, 3401 (epn. car. Bur. 1991).

83 we etrphasize that where such services are used for the p.npose Qf
telephone solicitation in viQlation Qf oo.r roles am the 'ICPA, the users Qf the
set:vices,. not the car:r:i,ers providing the services, wou.1d be held liable,
cc:msistent with Coogress' policy that carriers not be held respcadble for the
content Qf rressages transnitted thrcugh the netwoz:k. s= stateaent Qf senator
Hollings, Cor:Eressianal Record, S 18785 (Novaltler 27, 1991). Of ca.u:se,
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