July 28, 2016
Via ECFS

Marlene H. Dortch

Secretary

Federal Communications Commission
445 Twelfth St., SW.

Washington, D.C. 20554

Re:  Notice of Ex Parte Presentation, Expanding Consumers’ Video Navigation Choices,
MB Dkt. No. 16-42; Commercial Availability of Navigation Devices, CS Dkt. No. 97-80

Dear Ms. Dortch:

The Computer & Communications Industry Association (CCIA)1 respectfully submits
this ex parte letter in the above-referenced proceedings. On July 26, 2016, the undersigned and
Daniel O’Connor, CCIA Vice President of Public Policy, spoke by phone to Jessica Almond,
Legal Advisor to Chairman Wheeler; Gigi Sohn, Counselor to Chairman Wheeler; Louisa
Terrell, Advisor to Chairman Wheeler; Eric Feigenbaum of the Office of Media Relations; John
Williams of the Office of the General Counsel; and Scott Jordan, Chief Technologist.

We reiterated CCIA’s support2 for the NPRM’ as the Commission seeks to follow its
mandate from Section 629" and to find a workable solution for achieving the goals of a vibrant,
competitive marketplace for video navigation devices. We echoed our previous assertions that
despite claims to the contrary by opponents, the NPRM does not change copyright law. The
NPRM does not change any of the tools available to rightsholders under Section 106 of the
Copyright Act,5 nor does it change their remedies.’ Similarly, we maintain that the privacy

! CCIA represents large, medium, and small companies in the high technology products and services sectors,
including computer hardware and software, electronic commerce, telecommunications, and Internet products and
services. Our members employ more than 750,000 workers and generate annual revenues in excess of $540 billion.

2 See generally Comments of CCIA, MB Dkt. No. 16-42 (filed Apr. 22, 2016); Reply Comments of CCIA, MB
Dkt. No. 16-42 (filed May 23, 2016).

3 Expanding Consumers’ Video Navigation Choices, Notice of Proposed Rulemaking and Memorandum Opinion
and Order, MB Dkt. No. 16-42, FCC 16-18 (rel. Feb. 18, 2016).

4 See 47 U.S.C. § 549a (2012) (requiring that the Commission “adopt regulations to assure the commercial
availability . . . of converter boxes, interactive communications equipment, and other equipment used by consumers
to access multichannel video programming and other services offered over multichannel video programming
systems, from manufacturers, retailers, and other vendors not affiliated with any multichannel video programming
distributor.”)

> See 17 U.S.C. § 106 (providing rightsholders with the exclusive right to reproduce, distribute, publicly perform
and prepare derivative works).
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protections envisaged by the NPRM are robust and would be enforceable by the FTC and state
Attorneys General. We advocated that the Commission pay special attention to incentives and
the ability of third-party, consumer electronics manufacturers to fully compete with MVPD
offerings as the Commission continues to build a record and develop a successor to CableCARD
as mandated by Section 629 and STELAR.

We also presented our views on the “apps proposal” as its proponents have recently
supplied the Commission with more informa‘[ion,8 supplementing the original description of the
proposal from an ex parte letter.  We raised a number of concerns regarding how the apps
proposal would affect the retail market for set-top boxes and how consumers would be able to
access the programming to which they have subscribed.

We urged the Commission to assure that MVPDs will provide all linear and video on
demand (VOD) programming, to which the consumer has subscribed, on the device of the
consumer’s choosing. This is essential to competition because if MVPDs do not have the
incentive or motivation to provide the full complement of programming on competing devices,
then consumers will not buy those devices, and there will not be a viable, retail marketplace.

The apps proposal presents additional concerns about the ability of third parties to
compete with their own user interfaces (Uls) and features like integrated search. Under the apps
proposal, consumers would only be able to access and watch the MVPD’s programming within
the MVPD’s app.lo This would be a reversal of the status quo where consumers can access
MVPD programming from a third party’s distinct Ul. Third parties develop their own Uls and
features in order to attract customers, who are looking for options beyond what their MVPD
offers.

One particularly popular feature of third-party devices is integrated search, which allows
users to search for programming or other types of media across platforms. However, there are
concerns that under the apps proposal, MVPDs will not share sufficient information or the same
information that they currently share with third-party devices. Although NCTA has expressed a
“commitment that would be supportive of integrated search that includes MVPD content™,'! its
recent supplement is still unclear about what information will be passed on to third parties for the

6 See 17 U.S.C. § 504 (providing statutory damages up to $150,000 per work infringed for copyright
infringement); see also 18 U.S.C. § 2319 (providing penalties including jail time for criminal copyright infringement
under 17 U.S.C. § 506).

7 STELA Reauthorization Act of 2014, Pub. L. No. 113-200, § 106(d), 128 Stat. 2059, 2063 (2014).

8 Response to Questions About Open Standards HTML5 Apps-Based Approach, Rick Chessen & Neal M.
Goldberg, National Cable & Telecommunications Association, et al., MB Dkt. No. 16-42, CS Dkt. No. 97-80 (filed
July 21, 2016) [hereinafter NCTA Response to Questions].

? See Notice of Ex Parte Presentation from Paul Glist, Davis Wright Tremaine LLP, MB Dkt. No. 16-42, CS Dkt.
No. 97-80 (filed June 16, 2016) (explaining an approach that would employed MVPD-supplied apps).

' NCTA Response to Questions at 8-9.

1d. at 18.
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purposes of integrated search. NCTA says that the apps “would also enable the retail device to
use its own user interface to obtain and display for the consumer combined search results”;'
however, it says nothing about the entitlement data that would be available to third parties so that
they could properly populate search results. For example, as noted by NCTA, third parties can
license guide data for linear TV from Rovi or Gracenote, but NCTA says nothing about the data
that MVPDs are willing to provide under this proposal — even for linear.” If “[t]he MVPD
would not provide individual subscriber entitlement data through the search” and the MVPD
simply provides a return link to the MVPD’s app as NCTA posits,'* then the utility and
functionality of a third party’s integrated search would diminish considerably as the user
experience would be very different for VOD compared to linear or OVD services. Third-party
devices should continue to have access to the same entitlement and metadata that they currently
have today (e.g. channel number; call sign; program title; how to “tune” to it (frequency or IP
address); whether or not the customer is entitled to the programming; what program is currently
airing on each linear service; duration).

We also raised concerns about the MVPDs’ technical support for their apps. NCTA has
proposed that MVPDs make their own apps available to third-party devices; however, the
realities of the marketplace reveal MVPDs’ significant investments in their own next-generation,
set-top boxes. Indeed, the CEO of Arris, a proponent of the apps proposal, recently told
investors: “Set-top boxes are not going away.”'® For example, Comcast is aggressively pushing
its X1 operating system, installing 40,000 X1 set-top boxes per daty]7 — 855,000 X1s for new and
existing customers in Q2 2016 alone.'”® Currently, forty percent of Comcast subscribers have X1
boxes, and Comcast aims to have X1s in the homes of half of its roughly 22 million video

12 See id. at 18.

13 See id. at 18-19 (“In order to search MVPD content, the device manufacturer would design its own search
algorithm, and could use commercially available metadata for searches. For example, such commercially-available
metadata typically provides detailed scheduling data for linear content.”).

“Id. at 19.

15 See Comments of Comcast Corp. and NBCUniversal, LLC, MB Dkt. No. 16-42, at 72 (filed Apr. 22, 2016)
(“Comcast, for example, invested hundreds of millions of dollars to develop its next generation X1 platform that
integrates numerous features that revolutionize customers’ viewing experiences”); Charter Announces Fourth
Quarter and Full Year 2015 Results, CHARTER 3 (Feb. 4, 2016), available at
http://ir.charter.com/phoenix.zhtml?c=112298&p=irol-earnings (“Charter is also poised to launch its new set-top
box, World Box, which features downloadable security along with other advanced functionality . . .”).

16 Daniel Frankel, Arris’ Stanzione: Set-top isn’t getting ‘ditched’ anytime soon, FIERCECABLE (July 28, 2016),
http://www.fiercecable.com/story/arris-stanzione-set-top-isnt-getting-ditched-anytime-soon/2016-07-28.

'7 Reinhardt Krause, Comcast Ramps X1 Set-Top Boxes As FCC Plans Market Makeover, INVESTOR’S
BUSINESS DAILY (Feb. 22, 2016),
http://www.investors.com/news/technology/comcast-ramps-x 1-set-top-boxes-as-fcc-plansmarket-makeover/.

'8 Jeff Baumgartner, Roberts: ‘OTT Economics Are Unproven To Us’, MULTICHANNEL NEWS (July 27, 2016),
http://www.multichannel.com/news/content/roberts-ott-economics-are-unproven-us/406661.


http://ir.charter.com/phoenix.zhtml?c=112298&p=irol-earnings
http://www.fiercecable.com/story/arris-stanzione-set-top-isnt-getting-ditched-anytime-soon/2016-07-28
http://www.investors.com/news/technology/comcast-ramps-x1-set-top-boxes-as-fcc-plansmarket-makeover/
http://www.multichannel.com/news/content/roberts-ott-economics-are-unproven-us/406661
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subscribers by the end of 2016."” Furthermore, Comcast is licensing its X1 technology to other
MVPDs like Cox.® With these significant investments in their own proprietary set-top boxes,
there is concern that after the MVPDs roll out apps for third-party devices, they will not keep the
apps up to date compared to their own devices. Similarly, MVPDs have also been quick to pull
their apps from competitive devices — often without notice.”> We advocated that the Commission
require parity between MVPD proprietary and third-party app offerings, as well as continued
support for CableCARD devices for at least as long as it takes to implement the Commission’s
final order.

It has been well-documented that MVPDs bring in at least $19.5 billion every year just
from leasing fees for their set-top boxes.”” NCTA has claimed that . . . there [would be] no box
charge or app charge to the consumer beyond the standard fees that apply to their cable
service.”” However, it is highly unlikely that MVPDs would willingly give up $19.5 billion a
year in leasing fees. Even if MVPDs do not charge fees to the programmers or consumers for
the app, NCTA has identified a loophole of service pricing through which MVPDs could charge
additional fees to consumers for additional outlet charges.24

We also expressed concern that the apps proposal would not let consumers record
programming as they can today, which is supported by fair use. Consumers’ rights to record
programming and “time shift” have been permitted by law for decades by Sony and its progeny.25
The DVR has become wildly popular and is now an almost standard offering of cable companies.

Y 1d.

% See Karl Bode, Cox Deploying New ‘Contour’ Set Top Box Upgrade, DSLREPORTS (Apr. 6, 2016),
http://www.dslreports.com/shownews/Cox-Deploying-New-Contour-Set-Top-Box-Upgrade-136657 (“Cox says it is
now offering the upgraded box in the majority of its markets as of this week. Only Virginia has yet to see the
deployment, which the company says should occur on April 26. Just like the X1, the Contour features an improved
interface, voice controls, some integrated cloud functionality, and 2 terabytes of storage -- capable of holding up to
300 hours of HD shows, or 1,000 hours of SD shows.”).

2! See Comments of CCIA, MB Dkt. No. 16-42 (filed Apr. 22, 2016) at IV B.ii.

22 See, e.g., Press Release, Office of Sen. Ed Markey, Markey, Blumenthal Decry Lack of Choice, Competition in
Pay-TV Video Box Marketplace (July 30, 2015), available at
http://www.markey.senate.gov/news/press-releases/markeyblumenthal-decry-lack-of-choice-competition-in-pay-tv-
video-box-marketplace.

2 NCTA Response to Questions at 24; accord Notice of Ex Parte Presentation from Paul Glist, Davis Wright
Tremaine LLP, MB Dkt. No. 16-42, CS Dkt. No. 97-80 (filed July 13, 2016) (“We also discussed that under the
proposal, consumers who utilize the HTMLS5 app to receive service would be charged for MVPD service but not an
additional ‘app fee’ for the app.”).

2 NCTA Response to Questions at 24 (“This proposal, however, does not address service pricing. For example,
AT&T service pricing may continue to vary with the number of outlets in the home, as does its current pricing
today, but there would be no box charge or app charge for devices served with its HTMLS5 app.”).

% Sony Corp. of America v. Universal City Studios, Inc., 464 U.S. 417 (1984); see, e.g., Cartoon Network LP,
LLLP v. CSC Holdings, Inc., 536 F.3d 121 (2d. Cir. 2008); Fox Broad. Co. v. Dish Network, LLC, 905 F. Supp. 2d
1088 (C.D. Cal. 2012), aff’d Fox Broadcasting Co. v. Dish Network LLC, 747 F.3d 1060 (9th Cir. 2014); see also
Recording Indus. Ass’n of America v. Diamond Multimedia Sys., Inc., 180 F.3d 1072, 1079 (9th Cir. 1999)
(permitting copying for personal use, also known as “shape-shifting”).


http://www.dslreports.com/shownews/Cox-Deploying-New-Contour-Set-Top-Box-Upgrade-136657
http://www.markey.senate.gov/news/press-releases/markeyblumenthal-decry-lack-of-choice-competition-in-pay-tv-video-box-marketplace
http://www.markey.senate.gov/news/press-releases/markeyblumenthal-decry-lack-of-choice-competition-in-pay-tv-video-box-marketplace
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Under CableCARD and the NPRM, subscribers can make local recordings of live content, but
NCTA’s further explanation is ambiguous about whether recording would be stored on the
consumer’s personal device or in the MVPD’s cloud.” There remain open questions regarding
how the MVPD app would perform recording, what the MVPD will allow to be recorded, and
where it would be stored. It is also possible that MVPDs could confine a consumer’s recording
to the MVPD’s own hardware and that customers would have to pay additional fees for the
device, service, or cloud storage.

Sincerely,

/s/ John A. Howes, Jr.
Policy Counsel

Computer & Communications Industry
Association (CCIA)

900 17th Street, NW Suite 1100

Washington, DC 20006

(202) 783-0070

jhowes(@ccianet.org

cc: Jessica Almond
Eric Feigenbaum
Scott Jordan

Gigi Sohn

Louisa Terrell
John Williams

% Compare NCTA Response to Questions at 10 (“MVPDs are currently investigating potential for local recording
onto retail hard drives at the customer premises.”) with NCTA Response to Questions at 17 (. . . a cable
implementation already underway supports personal cloud recording.”).
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