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Lawrence N. Brandt ("Brandt"), by his attorneys, hereby submit. his

Reply FiDd.ing. of Fact and Conclusions of Law in the above-captioned

proceeding.

The Hass Media Bureau ("BureaU") and NOrDlandy Broadcasting corp.

("Normandy") each filed proposed Findings of Fact and conclusions of Law in

this proceeding. In this Reply pleading, Brandt will address the following

issues. (1) whether Issue (b) ("the Skidelsky issue") must be resolved

against Normandy and (2) whether Normandy is entitled to a renewal

expectancy.1I

II. I ••ue tbl. "Zbt Ski4el.ky I ••pt."

The Bureau concludes in its proposed Findings of Fact and Conclusions of

Law ("Bureau Findings") that the SJddelsky issue does not disqualify Normandy

from remaining the licensee·of WYLR because the misconduct found in ski4elsky

was confined to that proceeding. Bureau Findings at 10. However, such a

conclusion ignores the evidence that Normandy has continued its pattern and

~/ Brandt's silence with respect to any allegations made by opposing
parties to this proceeding should not be construed a8 acquie8cence.
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practice of mi.repre.enting facts to the commission in this proceeding in the

.... manner a. it did in Ski4tlsky.

In Ski4tltky, the ALJ reached the following conclusion. with respect to

the Threshold Showing concerning Pa.t Broadcast Record ("Thre.hold showing")

that Hormandy had submitted in that case and with re.pect to Lynch's te.timony

concerning how the Thre.hold showing had been prepared I

It waS aPParent from Hr. Lynch's oral testimony that his written
testimony was unreliable. ais explanation of what was done to
insure the accuracy of the Thre~hold showing could not be
.ubstantiated. Example after example during his examination
revealed his claims to be inaccurate. ae was so careless in
preparing the Thre.hold Showing that the basic a••ertions were
untrue. :In the end there is no objective means of testing Lynch's
a.sertions about Normandy'S stations' programs. .

Skldtl,ky :Ipitial pecision, FCC 91D-21 at !58.

The above-de,cription of the unreliability and inaccuracy of Hormandy"

Threshold Showing in Skiclelsky and of the unreliablity of Lynch's testimony

cODcerning that showing applies with equal force to Normandy'S written

evidence regarding WYLR's programming concerning how that evidence wa,

prepared. The unreliable and exaggerated nature of Normandy's written

progrUllDing claimt was made apparent during the cro.s-examination of Lynch

regarding Hormandy's written repre.entations as to the frequency and duration

of "Tri-county Notebook" and the number of public service announcements aired

by wn.R. In its programming exhibit, Hormandy claimed that "Tri-county

Notebook" ran, on average for 30 seconds, however, according to WYLR's program

log., "Tri-county Notebook" typically ran for a mere 15 seconds or half the

length (and thu, half the total minutes per week) that Hormandy claimed it had

run. AU Brandt Finding, at 8-9. Normandy a180 claimed in its written

'ubmi"ion that WYLR had run approximately 110 PIA', per week (or 15 PIA', per

day). aowever, WYLR's program log, for two randomly 'elected dates during

the relevant license term did not reflect a single public service announcement

having been aired on either date. .lSL. Thus, Normandy's evidence regarding

it, progrUllDing was nothing more than a self-serving claim, with no

,upporting documentation to verify it, accuracy.
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Not only was Normandy's written progrUllDing submission shown to be

unreliable, but Lynch's oral testimony established that Lynch had made no

attempt as the .ponorsing witness of this te.timony to assure that it

accurately reflected WYLR'. progrUlDing. Although Normandy'S written

programming exhibits were presented as accurately reflecting progrUlDing that

had aired on WYLR during the period fram June 1, 1984 through April 30, 1991,

LYDCh testified at the hearing that the representations in Normandy'S

progrUllDing exhibit as to the air time., frequency, and durations of the

programs li.ted in the exhibit were based on Lynch's review of WYLR's program

log for the week of February 11, 1992. According to Lynch he personally had

counted up the number of times, and the durations, of programs reflected on

the logs for the week of February 11, 1992 and then had used this information

as the basi. for his written testimony regarding the progrUlDing that WYLR had

aired during the relevant time frame which had ended same 10 months previous.

Bearing Tran.cript, 564-68. Lynch admitted, however, that he made no effort

to verify fram program logs for days during the relevant time period, or other

recordtl, that the progrUlDing reflected on WYLR's February 1992 logs

accurately reflected the progrUlDing that had aired over WYLR during the

renewal Period. .ISb.

Brandt i. aware of the cases cited by the Bureau for the proposition

that the los. of one license due to misrepresentation or other serious

misconduct doe. not automatically preclude the grant of another license to the

.... broadca.ter. Bowever, in this ca.e, the misconduct found in skicielsJsy is

not, a. the Bureau claims, an isolated incident that is not likely to be

repeated. Aa .hown in the discussion above, Lynch apparently learned nothing

fram hi. experience in Ski4elsky regarding the importance of taking care to

in.ure that repre.entations that he makes to the Commission are accurate and

reliable. Normandy's written submission regarding WYLR's progrUlDing during

the renewal term sufferred fram precisely the same infirmities as did

Normandy'. Threshold Showing in skidel,ky and Lynch's testimony concerning how

Normandy'. progrUlDing exhibit, were prepared for thi, hearing reflect' a
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fUDdement.l failure on Lynch's part to und.rstand the importanc. of taking

.tep. to a••ur. th.t repr•••n.tion. th.t he mak.. to the cOIIIIli.ssion are

accurat. aDd r.liabl.. unlike the situation in KlOO. Inc., 95 FCC 2d "4

(1963), the "llisconduct" th.t disqu.lified Normandy in skidelBky h.s be.n

repeated in this very cu••

JlVen if the r.cord in this c••e did not r.fl.ct th.t Lynch l.arn.d

nothing .s • re.ult of Normandy's disqu.lific.tion in SkicielBky, the n.tur.

and .xt.nt of the viol.tion. in Skicielsky would still r.quir. th.t Normandy be

di.qualifi.d h.r.. JU2Q, supr•• does not hold, .s the Bur••u sugg.sts (Bur••u

Finding••t !15) th.t wh.r•• party h.s be.n pen.liz.d for s.rious llisconduct

in ODe proce.ding .uch lIi.conduct "i. not disqualifying" in an unr.lat.d

proc.eding. QUite the contrary is the c.... As cl.arly st.t.d in the

cOIIIIli.••ion'. policy statemept Begarding charact.r Qu.lifications in Broadcast

Lig.n.ips ("Character QUalifications"), 102 FCC 2d 1179, 1223 (1986), serious

lIi.conduct, such as lIi.r.pre••ntations to the cOllllli.ssion, in one proce.ding

"i. r.l.vant to [an .pplicant'.] qualifications to hold any station lic.nse."

Thu., while disqualifying lIi.conduct by a party in on. proc.eding doe. not

automatically r.quir. the disqualification of that party in all oth.r

proc••ding., it i. Brandt'. posit'ion that the nature and ext.nt of Normandy'.

di.qualifying conduct in Skicielsky r.quir.. that Normandy be di.qualifi.d in

this c••••

In SkicielBky, Normandy was found to h.v. mad. three ••parat. and

di.tinct lIi.r.pr•••ntation. to the COIIIIli..Bion. ADy on. of the

lIi.r.pr•••ntations, .tanding alon., llight not b. suffici.nt to l.ad to the

conclu.ion th.t Normandy, aDd it••01••tockhold.r, Lynch, are so

untru.tworthy, as to be disqualifi.d from holding any FCC lic.n.e. But, a.

the ALJ concluded in SkidelBky, wh.n the thr•• lIi.r.pr•••nt.tions are

consider.d tog.th.r, "it i ••vident that the coJlllllis.ion can not r.ly on

NOX'lUlDdy's r.pr.s.ntation••• and that th.r. is a .ub.tantial likelihood that

.ormandy will not make a tru.tworthy lic.n•••• " Skidel.ky Initial Decision,

supr., .t !62 (emph.sis .dded). In vi.w of this significance that the
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Commission plac.s on truthfuln.ss on the part of its licensees, the conclusion

of the SJdcitlsky ALJ that Ronumdy's patt.rn of misr.pr.sentations in

Skid.lsky make it unlikely that Ronumdy can be trust.d to be truthful in its

dealings with the commission, requires that Rormandy be disqualified in this

0 ....

Rormandy's contention at !6 of its proposed Findings of Fact and

COnclusions of Law ("Ronumdy Findings") that Brandt has not met its "burden

of proof" to prove that the misrepres.ntations found against Ronumdy in

SJdcitlsky ..r. "s.rious misconduot" and that Rormandy had a "motive or intent

to d.ceiv." in conn.ction with the skidtlsky findings, reflects a fundamental

misunderstanding on Ronumdy's part of the nature of Issu. (b) and wh.re the

burden of proof in this proc.eding lies. under Issue (b), the burden of proof

was placed squarely on Ronumdy to pr.sent some tyPe of evidence to mitigate

the thr•• misrepr.s.ntations found again8t it in SkidelBky. Thi8 point was

mad. cl.ar in the Ktmorandum Opipiop and order, 92K-560, released Kay 12, 1992

( "order") where the presiding Judge held that he would deny Brandt's Motion

for SWIIIII&rY Deciaion, becauae, under KOID' Inc., 5 FCC Red. 1784 (1990),

'9TP"pdy was permitted to adduce additional exculpatory evidence, other :thAD
.videnc. regarding meritorious progrUllling, to mitigate the SkicielBky

misr.pr.s.ntations. order at ! 4. Th.refor., the burden was on Rormandy to

pr.s.nt mitigating .vidence and not, as Rormandy claims, on Brandt to prove

that Rormandy's misrepresentations in SkidelBky amounted to "serious

misconduct"V or that Rormandy had both a "motive" and the "intent" to engage

in the misr.pr.s.ntationa.~

1./ All misrepresentations to the Commission, no matter how trivial the
matter to which the pertain, amount to "serious breaches of trust," and,
th.r.for., the Commission may treat .ven the most insignificant
misrepresentationa as disqualifying." policy Regardipg Character
oualificAtions in Broadcast Licepsipg, 102 FCC 2d 179, 1210-11 (1986).

~/ Although Ronumdy has r.peat.dly maintained that its misrepresentations
in Ikidelsky were the result of innocent "clerical errors" or "inadvertance,"
and that it had no possible "motive" for engaging in the misrepresentations,
thes. claims fly in the face of the ALJ's findings and conclusions in

(continued••• )
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The Bureau .ugge.t. (Bureau Finding. at 12) without aotually proposing

the .ugge.tion a. a oonclu.ion, that Ilormandy has pre.ented evidenoe

.uffioient to mitigate the mi.repre8entation8 found against it in skideltky.

There i. no merit to this suggestion. The only "mitiqating" evidenoe offered

by Normandy oon.i.ted of a .howing that Lynoh had engaged in oertain

"oommunity aotivitie." and had attended a broadoasters oonvention in what

Lynoh olaiJu was an effort "to ensure and upgrade oomplianoe with commis.ion

requirement•• " It i. olear from the reoord, that Lynoh'. "oOlllllUnity

activitie." were neither extensive nor partioularly distinguished and that

they were not done in Lynoh'. individual oapaoity as a Glens Fallt resident.

In faot, for most of the.e aotivitie., Lynoh's involvement was based on his

position a. General llaDager of WYLR or WSC, Normandy's AM station. til. A.:.9.,

Normandy ss. 3/56, 11/6, 11/10, 11/14, 11/16. MOreover, in most oases the

work that Lynch did for these organizations was also direotly tied to some

programming or promotional event sponsored by WYLR, suoh as, for example,

promoting the Adirondak Balloon Festival or publioizing the cerebral palsy

Walkathons. Normandy Sx. 3/5, 3/6. Beoause the.e aotivities all relate to

WYLR progr..u.ng, under 1Sm2, they oannot be oonsidered to be mitigating

evidence in any re.pect.!!

Ill. _ ..1 II"9HPRY

JI ( •••oontinued)
skidelsky. Ilormandy's "motive" for haVing made the misrepre.entations i.
obviou.. Bad it not misrepre.ented that it had obtained site assuranoe when
it had not, it would not have been able to oompete in the OUeensbury I'M
proceeding. Therein lies the "motive" for the false site oertifioation. And
by mi.repre.enting it. pa.t programming reoord in its Threshold Showing of
....ritoriou. Pa8t Broadoa8t Reoord, Ilormandy had olearly hoped and intended to
gain what oould have been a deoi8ive oomparative advantage in the OUeen8bury
J'JI proceeding.

i/ If the "mitigating" evidenoe pre.ented by Ilormandy were found to be
suffioient to mitigate .eriou8 mi8oonduot, then every broadoaster who has been
a MDlber of a oODllllUDity organization and has attended a broadoasters'
oonvention oould 81eep oomfortably knowing that, no matter how serious its
misconduot, it need not be oonoerned about losing its lioense. surely this is
not what the co.ab.ion has in mind by way of a showing that could "mitigate"
the oon.equence. of serious misconduot.
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Tbe Bureau al.o conclude. in it. Findinqs tbat Normandy is entitled to a

renewal expectancy becau.. it bas pre.ented a "substantial aJDOuut" of non

entertainment progruaing during tbe licen.e period. Bureau Pinding. at 12.

The Bureau ba... this conclusion on the following finding. regarding

lIonumcSy·. progr...u.ng:

(1) lIorlll&Ddy broacioa.t. new., weather aDd PSA' s •

(2) Normandy conduct. live remote. promoting local events and
fUDdrai.er. for cbaritable organizations.

(3) IIOrlll&Ddy acbeduled election and emergency weather coverage •

Bureau FiDding. at 6-7.

Bowever, the above-liated evidence bardly ..ets the commission'.

requirement that, in order to receive a renewal expectancy, a licensee must

prove that its past performance has been "meritorious" or "substantial."

cowles Iroadqa.tinq. Inc., 86 PCC 2d "3, 1012-1014 (1981). In order to

demonstrate .ub.tantial performance, the licensee must show that it has

rendered public aervice over and above wbat would be considered minimal.

Broadqast Cgmmuniqatiop•• Inc., 93 FCC 2d 1162, 1166 (1983).

The deci.ion in Cowles provides an example of what constitutes

.ub.tantial performance. In tbat ca.e, tbe television licensee was awarded a

renewal expectancy ba.ed on it. broadcast. of several substantive regularly

.cheduled public affair. progrUl8 eacb week, inclUding: "Topic," a weekly 30

minute progru fe.turing cOJlllllUDity l.adera interviewed by a panel of newa

personn.l, a 3-5 minute .egment of the 5:30 new. featuring a currently

new.worthy person, "pocus," a 15 minute JIOnday through priday program with

gue.t interviews, "Opinion," a 3-5 minute segment of the weekend newscasts

featuring opinions by newamakera, cQIIIDUDity leaders and average citizens, and

.everal other similar public affair. progrUl8. ~ at 1006-1007.

Another commis.ion decision wbich illustrates what sort of progruaing

is necessary to earn a renewal expectancy is Radio station WAI', Inc., 90 FCC

2d 818 (1982). In this case, the Commission concluded that KABZ's past

perfonlADce was "meritorious" based on the following list of public service
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progr...u.ngl three regularly scheduled agricultural reports; informative

progrUlS such as the "city JlaDagers Report," the "cou:pty Managers Report," the

"social Security Reports" and the "BlDployment security Commission;" "progress

Report," a 5 minute seglll8nt on education; "Danger of Apathy," a 15 minute

program on foreign affairs; "What's the Issue," a 20 minute program on the

econOllJI and one and a half hours per week of religious programming. Ish at

836-841. overall, the station devoted more than 20' of it. broadca.t time to

non-entertaimDent progrumaing. .l!L. at 840.

In contrast, Normandy's public affairs programming consisted solely of

brief news and weather reports, PR's and remote broadcasts from the sites of

various c~unity or charitable events. Rormandy aired no substantive public

affairs progrUlDing whatsoever. Brandt Findings at S C( 3) • Moreover,

although Lynch made self-serving claims both in hi. written and oral testimony

that WYLR's limited nonentertainment programming addre.sed .ignificant issues

and problema of the station'S service area, these claims were belied by WYLR's

Issues/programs lists for the relevant license ter.m. The.e lists revealed

that during most quarters of the license ter.m Normandy did not broadcast a

single program that it regarded as being responsive to community needs and

problems, and that during the few quarters where some programming was listed,

the listed programs consisting of news, public service announcements and

remotes are not tied to any ascertained community issues. see Brandt Exhibit

3. The Issues/programs li.t. merely confir.m what Richard c. Du.enbery, a WYLR

employee put forward by Ror.mandy as a witness in support of its case for a

renewal expectancy, candidly stated about Normandy'S ba.ic approach to public

service programming on WYLR during the renewal period. "WYLR was, at the

time, a IDUsic intensive radio station, .0, no, we would not -- we would not

format a talk public affairs program." Bearing Transcript at 705.

The burden was on Ror.mandy to establi.h by reliable evidence that it was

entitled to a renewal expectancy. As discussed above and in Brandt's

Findings, the evidence that Normandy presented in support of i t8 claim for a

renewal expectancy was .0 self-serving, unreliable and inaccurate, that it
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cannot be accepted as accurately representing the programming that WYLR

presented during the renewal period. However, even if WYLR'. programming

evidence were accepted without question or qualification, it i. clear that the

progrUlllling Normandy claims to have aired over WYLR during the renewal term

is, at best, Mdiocre, and falls far short of the sort of issue-oriented

public affairs, news and public service programming that the cammission has

found in other cases to warrant the award of a renewal expectancy. xndeed, to

grant Normandy a renewal expectancy based on the record of this case would

make a mockery of the efforts that the cammission has made to give meaning to

the term -substantial performance.-

IV. COpplusiOR

WBBRBFORB, Based on the record of this case as a whole, Brandt

respectfully submits that its proposed Findings of Fact and conclusions of

Law, as supplemented through this Reply, should

be adopted, that Normandy's application for renewal of WYLR should be denied

and that Brandt's application for a new FH station in Glens Falls, New York

should be granted.

..spectfully submitted,

3421 H street, NW, suite 1739
washington, D.C. 20007
(202) 625-6241

counsel for Lawrence N. Brandt

october 28, 19'2
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I, David Tillotson do hereby certify that a copy of the foregoing DPLY

rlllDl.. or rAe'.! AlII) CC*CLU.IOII. or LUr or LA1fIlac. •• BItAIID'.r has been sent

via o.s. Hail, First-class postage prepaid this 28th day of october, 1992 to

the following I

Adainistrative Law Judge
Richard L. sippel
Federal communication. commission
2000 L street, H.W., Roam 212
Wa.hington, D.C. 2055t

Paulette Laden, B.q.
Federal communications commission
Bearing Branch, Enforcement Divi8ion
2025 K street, H.W., Roam 7212
wa.hington, D.C. 2055t

ChriBtopher P. Lynch, President
Hormandy Broadcasting corp.
217 Dix Avenue
Glens Falls, NY 12801


