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In accordance with the mmission’s ex parte
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in Docket No. 92-260 as notification that Arnold &
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Field Operations Bureau. The attachment includes a
cover letter to Mr. Johnson and Ms. Richards, and a
summary and copies of court cases involving cable
operators’ rights to access easements when installing
wires.

Please contact me if you have any questions
regarding this matter.
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In accordance with the discussions at the meeting

between NATOA and your offices on Wednesday,

October 28th, enclosed please find a summary of access

to easement cases, as well as copies of the cases

discussed. These materials should assist the Commission

in formulating regulations on home wiring.

If you have any questions, please do not hesitate

to call me at (202) 728-2148.

Slncerely, /gg%;bvﬁ&‘—”/’

Bruce A. Henoch
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court, in Sonic Cable Leasing Corp. v.
City of Morro Bay, No. 91 6171 AWT
(C.D. Cal. Mar. 9, 1992), held that a
cable company may, under Section
625(d), retier its services without
breaching a City franchise ordinance or
requesting a modification of the
agreement. Sonic Cable had retiered
its services, going from one 27-channel
nonpremium tier to offering its
customers two tier choices, of 12 and
15 channels. The city claimed that
this retiering was in violation of the
franchise ordinance, which required a
single tier of service, and proceeded
to revoke Sonic's franchise agreement.

The court held that section
625(d) preempted the city ordinance
prohibiting retiering. Because the
retiering consisted of rearranging a
particular service from one service
tier to another, and because the tiers
involved were not subject to 53te
regulation under Section 623, Sonic
could not be prohibited by city
ordinance from retiering its services
under Section 625.

XI. ACCESS TO EASEMENTS

The question of whether and
under what circumstances franchised
cable operators may enter upon private
property to lay their cables or string
their wires is of critical importance
to them, although it remains an open
issue in numerous jurisdictions. The
answer to this question can be derived
from several sources, including an
interpretation of existing easements;
an extension of present access rights
under an expansive reading of
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section 621 of the Cable Act, 47 U.S.C.
§ 541; or through a local government's
exercise of its eminent domain power.

Section 621(a)(2) of the Cable
Act provides, in pertinent part, that:

Any franchise shall be construed
to authorize the construction of
a cable system over public
rights-of-way, and through
easements, which is [sic] within
the area to be served by the
cable system and which have been
dedicated for compatible

uses . . . .

47 U.S.C. § 541(a)(2). This section
goes on to set several standards
regarding such access, including safety
concerns, costs and compensation to the
property owner, in the event of damage.

Courts have issued conflicting
opinions as to whether a cable operator
has a right of access, under
section 621(a)(2) of the Cable Act, to
easements dedicated for compatible
uses, such as utility easements.

Several courts considering the
issue have held that the Cable Act
grants cable companies a federal right
to use both public and private
easements. Cable TV Fund 14-A, Ltd. v.
Property Owners Ass'n Chesapeake Ranch
Estates, 706 F. Supp. 422, 433-34%

(D. Md. 1989); Mumaugh v. Diamond Lake
Area Cable TV Co., 456 N.W.2d 425
(Mich. Ct. App. 1990).

However, in a recent major
decision, the U.S. Court of Appeals for
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the Eleventh Circuit held that section
621(a)(2) authorizes a franchised cable
company's access to easements on
private property only when the owner of
the property has dedicated the
easements for the general use of any
utilities. Cable Holdings v. McNeil
Real Estate Fund VI, Ltd., 953 F.2d 600

(11th Cir.), petition for cert. filed,
61 U.S.L.W. 3060 (U.S. July 2, 1992)
(No. 92-44). The district court had
ruled that section 621(a)(2) grants
cable operators the right to access any
easements, even those granted by the
property owner to a particular entity.
The circuit court ruled that such an
interpretation would make section 621
unconstitutional, as it would require a
property owner to grant access to a
third party without providing for just
compensation, creating an
unconstitutional taking. The district
court's ruling had made it such that,
once a property owner granted an
easement to telephone or electrical
companies, the owner gave up the right
to exclude cable companies wishing to
gain access to these easements.

The court instead interpreted
section 621(a)(2) as only allowing a
franchised cable operator to access
private easements when the owner has
dedicated the easement to general
utility use. An easement is considered
dedicated only when the owner entirely
relinquishes his right of exclusion.
The cable company in this case has
petitioned for iertiorari to the
Supreme Court.’ See also Centel Cable
Television Co. v. Cook, Nos. 14-88-8,
-10, 1989 WL 111980 (Ohio Ct. App.
Sept. 27, 1989), rev'd on other
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grounds, 567 N.E.2d 1010 (Ohio 1991);
Media General Cable, Inc. v. Sequoyah
Condominium Council of Co-Owners,
appeal docketed, No. 90-2399 (4th Cir.
June 6, 1990).

Other courts have limited cable
operators' right of access pursuant to
section 621(a)(2). The U.S. Court of
Appeals for the Third Circuit ruled
that section 621(a)(2) does not allow
cable operators access to t9§ interior
of multiple-unit dwellings. In
reaching its decision, the court stated
that an earlier House version of the
Cable Act included a provision which
would have provided for mandatory
access to tenants within a multiunit
dwelling. However, the provision was
dropped from the final version approved
by Congress. The court stated that
this "is a strong indication that
Congress did not intend that cable
companies could compel the owner of a
multi-unit dwelling to permit them to
use the owner's private property to
provide cable service to apartment
dwellers." Cable Invs., Inc. v.
Woolley, 867 F.2d at 156. Since the
plaintiff had no right to place cable
wire in the interior of such dwellings,
the court stated that it was not
necessary to decide whether the
plaintiff had a right of access to
private easements of utilities leading
up to the exterior of such dwellings.

With regard to compensation to
property owners for a cable operator's
use of an easement, most courts have
ruled that the Cable Act does not
require compensation if no additional
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burden is imposed on the property.

See, e.g., Greater Worcester
Cablevision v. Carabetta Enters., Inc.,
682 F. Supp. 1244, 1259 (D. Mass.
1985); Missouri-Kan.-Tex. R.R. v.
Heritage e Cablevision, 783 S.W.2d 273,
279 (Tex. Ct. App. 1989). But see
Ultronics, Inc. v. McM1111n Fin., Inc.,
895 F.2d 1418 (9th Cir. 1990)
[unpublished opinion; text in Westlaw]
(cable operator required to pay
excavati9g costs for digging utility
trench).

In addition, there is a body of
law addressing when and how a local
government may require landowners to
allow the installation of cable
television equipment on their property.

In Loretto v. Teleprompter
Manhattan CATV Corp., 458 U.S. 419
(1982), the United States Supreme Court
held that requiring landlords to permit
a cable operator to install equipment
on their buildings was a "taking" for
which the Fifth Amendment requires just
compensation. Id. at 438. The Court
declined to express an opinion as to
the amount of compensation due. Id.
at 441. On remand, the New York Court
of Appeals upheld the statutory
arrangement whereby the state cable
television commission fixed the rate of
compensation, subject to later judicial

.review. Loretto v. Teleprompter
Manhattan CATV Corp., 459 N.Y.S.2d 743,
749 (N.¥Y. 1983).

The Ohio Court of Appeals
recently decided a case with similar
facts. Cablevision of the Midwest,
Inc. v. Gross, No. 60703, 1992 WL
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159769 (Ohio Ct. App. July 2, 1992).
The plaintiff cable company had sued
under the Cable Act and a city
ordinance to gain access to the
defendant's apartment buildings to
provide service to the tenants. The
court found that the local statute in
question was identical to the one found
in Loretto, and accordingly held that
access could be allowed, but that the
owner of the property was entitled to
just compensation.  As for the cable
company's claim that section 621 of the
Cable Act authorized access to private
easements, the court followed the trend
in Cable Holdings v. McNeil Real Estate
Fund Vi, Ltd., 953 F.2d 600 (1llth
Cir.), petition for cert. filed, 61
U.S.L.W. 3060 (U.S. July 2, 1992) $§°‘
90-44), and rejected the argument.

An attempt by a city to use
condemnation proceedings as a means of
gaining access to easements for a cable
company was recently rejected by the
Michigan Court of Appeals in City of
Lansing v. Edward Rose Realty, Inc.,
481 N.W.2d 795 (Mich. Ct. App. 1992).
The city had passed a resolution
condemning easements in the defendant's
apartment complex in order to allow a
cable company to provide service to the
tenants. The trial court had upheld
the condemnation as serving the public
interest, but the court of appeals
reversed, holding that, because
condemnation benefited a private
interest, a "heightened scrutiny"
analysis must be used to determine
whether the public interest is the
predominant interest being advanced.
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Although there were some
incidental public benefits -- such as a
911 emergency programming override and
PEG channels -- the court of appeals
held that the primary beneficiary of
the condemnation was not the public,
but rather the cable company. "The
public benefit flowing from this action
is marginal at most and must be deemed
secondary to the commercial benefits
flowing to Continental
Cablevision. . . . Rather than
benefiting the public interest, it
appears that the proposed condemnation
is an attempt by a private entity to
use the city's taking powers to acquire
what it could not get through arm's
length negotiations with defendants.”
481 N.wW.2d at 798.

*® * *

Several pending cases raise
access to easement issues.

The plaintiff in C/R TV Cable v.

" Shannondale, Inc., No. 92-0017-M (N.D.

W. Va. filed Mar. 20, 1992), asserts a
right of access to utility easements
under section 621(a)(2) of the Cable
Act. The defendant argues that this
would constitute a taking without just
compensation. The court recently
denied the plaintiff's motion for a
preliminary injunction. C/R TV Cable v.
Shannondale, Inc., 792 F. Supp. 1018
(N.D. W. vVa. 1992).

A provider of SMATV services in
the District of Columbia has challenged
the constitutionality of D.C. Code
section 43-1844.1, which prohibits a
landlord from interfering with access
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by cable companies to residential
tenants. American CableCom L.P. v.
District Cablevision L.P., No. 91-2887
(D.D.C. filed Dec. 4, 1991). The
complaint alleges that the ordinance
does not provide for just compensation,
violates the impairment of contracts
clause, is preempted by the Cable Act,
and violates the plaintiff's First
Amendment rights.

In Heritage Cablevision, Inc. v.
J.F. Shea Co., Inc., C90-20073-WAI
(N.D. Cal. filed Jan. 8, 1990),
Heritage Cablevision, a cable operator
with a nonexclusive franchise, seeks
access to two real estate developments.
The complaint alleges that the two
developments and various associated
entities have conspired with an
affiliated company that also has a
nonexclusive cable franchise to exclude
Heritage Cablevision from the two
developments and engaged in
anticompetitive conduct in violation of
the Sherman Act. On June 4, 1990, the
court issued a preliminary injunction
granting Heritage Cablevision access to
the developments' trenches. Heritage
Cablevision v. J.F. Shea Co.,
No. C-90-20073-WAI, 1990 U.S. Dist.
LEXIS 18811 (N.D. Cal. June 4, 1990).
In that order, the court also required
Heritage Cablevision to post a
$2.5 million surety bond.

The court recently refused a
request by the owner to modify the
preliminary injunction. The court
later ruled that, while Cable Holdings
of Georgia did cast some light on the
subject, the law is still in £lux.
Heritage Cablevision, Inc. v. J.F. Shea
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Co., No. C-90-20073-WAI, 1992 U.s.
Dist. LEXIS 8738, at *5 (N.D. Cal. May
21, 1992).

In Bluffton Cablevision v. Rose
Hill Plantation Development Co.,
No D:90-0033-1 (D.S.C. filed Jan. 8,
1990), Bluffton Cablevision seeks,
inter alia, access to a real estate
development based on certain alleged
agreements and section 621(a)(2) of the
Cable Act. The developer who granted
to another cable operator the right to
provide cable television service to the
developer's property alleges that
Bluffton Cablevision has placed and
continues to place cable on the
developer's property without the
developer's consent. Cross-motions for
summary judgment are pending.

The question of what happens
when a property owner invites too many
cable operators onto its property is at
issue in National Cable, Ltd. v. Las
Verdes, No. 91-CV-8030 (Fla. Cir. Ct.
Palm Beach County filed Jan. 28, 1991).
The defendant property owner in this
case signed exclusive franchise
agreements with two different cable
companies. The plaintiff is suing to,
among other things, enjoin the other
company from using its wires and other
equipment.

XII. EQUAL EMPLOYMENT OPPORTUNITY
REQUIREMENTS

As required by section 634(d) of
the Cable Act, 47 U.S.C. § 554(d), the
FCC has established a series of rules
regarding the equal employment
opportunity ("EEO") obligations of
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then before the district court—namely, ap-
pellant’s innocence or guilt:
Counsel: The relevancy is to show the
general pattern of police conduct
throughout the entire investigation.

The Court: What's the relevance of the

police conduct?

Counsel: How they got the stuff into the

house in the first place, violating the

postal regulations, violating the rights of
citizens. []

The Court: I think that this is just a very

transparent effort to inject prejudice into

this case and we are going to be trying
an issue that's solely collateral to the
issue the jury has to decide. [The child
can testify regarding acceptance of the
package from the agent,] but I just don’t
know why this jury ought to decide the
question whether [the police] were overly
diligent. I'm going to allow anything
regarding the delivery that the little girl

has to say, up until the time of arrest. I

just don’t see how that’s relevant to any-

thing in this case.

Counsel: Will you note my proffer for

the record and my objection to your rul-

ing?

The Court: Sure.

R3:161-64.

The trial judge ruled correctly in the
above colloquy as the issue of whether
appellant’s due process rights had been
violated by the government’s conduct was
not then before the district court. Nor was
the issue brought before the district court
at a later time. Because appellant failed to
present this issue to the district court, he is
precluded from relief on that basis before
this court. See United States v. Johnson,
889 F.2d 1032, 1035 (11th Cir.1989), Allen
v. Alabama, 728 F.2d 1384, 1387 (11th Cir.
1984) (“It is not the practice of this court to
consider issues on appeal not raised in the
district court’).

AFFIRMED.

CABLE HOLDINGS OF GEORGL,
INC., Plaintiff-Appellee,

v.

McNEIL REAL ESTATE FUND VI, Lp
Woodsong Apartments d/b/a L.,h;
Apartments, Robert A.-McNeil Corpory.
tion, ODC Communications Corpory.
tion, Woodsong Associates, Ltd., Defep.
dants—~-Appellants.

No. 91-8032.

United States Court of Appeals,
Eleventh Cireuit.

Feb. 12, 1992.

Cable franchise operator brought ac
tion to determine right of access to res
dential rental property. The United States
District Court for the Northern District of
Georgia, No. 1:85-cv-3712-RCF, Richard
C. Freeman, J., 678 F.Supp. 871, granted
right of access. Landowners appealed
The Court of Appeals, Birch, Circuit Judge,
held that: (1) construing Cable Communics-
tions Policy Act as authorizing cable frar-
chise operator to construct cable system on
private property regardless of presence of
any compatible easements would violate
takings clause of Fifth Amendment, and @
provision of Act granting to franchised &
ble companies right of access to easements
which have been dedicated for comp?ubk
uses did not authorize access to privaté
nondedicated easements for particular util
ties in multiunit apartment buildings:

Reversed and remanded.

1. Constitutional Law €=278(1)

Congress does not have constitutior
power to authorize permanent physical ®
cupation of owner’s private propery:
US.C.A. Const.Amend. 5.

2. Constitutional Law &=48(3)

Court of Appeals will avoid any in¥e"
pretation of federal statute which rais®
serious constitutional problems or resul
in unconstitutional construction.
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Constitutional Law =280
) Eminent Domain 2(1.1)

Construing Cable Communications Pol-
.+ Act as authorizing cable franchise oper-
lcy, to construct cable system on private
2 perty regardless of presence of any

mpatible easements would violate tak-
ings clause of Fifth Amendment. Commu-
pications Act of 1934, § 621(a)2), as
amended, 47 US.C.A. § 541(a)2); U.S.C.A.
Const.Amend. 5.
4, Constitutional Law ¢=279

Eminent Domain ¢=2(1)

When government appropriates own-
or's right to exclude another’s physical
presence without paying just compensation,
govemment violates takings clause.
US.CA. Const.Amend. 5.

5. Constitutional Law #=278(1)

Property owner’s right to exclude an-
other's physical presence must be tena-
ciously guarded by the courts.

§. Telecommunications $=449.5(1)

Provision of Cable Communications
Policy Act granting to franchised cable
companies right of access to easements
which have been dedicated for compatible
uses did not authorize access to private,
nondedicated easements for particular utili-
ties in multiunit apartment buildings; stat-
ute authorized right of access only to ease-
ments when private property owner has
dedicated those easements for general utili-
ty use. Communications Act of 1934,
§ 621(a¥2), as amended, 47 U.S.C.A.
§ 541(aX2).

1. Dedication #=20(1)

In general, easement is legally “dedi-
cated” only when private property owner
entirely relinquishes rights of exclusion re-
garding easement so that general public
may use the property.

See publication Words and Phrases

for other judicial constructions and
nitions.

Sidney Oslin Smith, Jr., Alston & Bird,
Jobn 1. Spangler, 11, Joseph William Wat-
kins, Long Weinberg Ansley & Wheeler,

* Honorable John P. Fullam, Senior U.S. District
for the Eastern District of Pennsylvania,

Benjamin Louis Weinberg, Jr., Ronald Ray
Coleman, Atlanta, Ga., Mark J. Tauber,
Piper & Marbury, Deborah C. Costlow,
Winston & Strawn, Thomas C. Power,
Washington, D.C., for defendants-appel-
lants.

Stephen Edmund O’Day, Hurt Richard-
son Garner Todd & Cadenhead, Terrence B.
Adamson, Dow Lohnes & Albertson, Peter
Crane Canfield, Atlanta, Ga., Howard
Graff, Baer Marks & Upham, Neal S. Bar-
lia, New York City, for plaintiff-appellee.

Appeal from the United States District
Court for the Northern District of Georgia.

Before BIRCH, Circuit Judge, TUTTLE,
Senior Circuit Judge, and FULLAM °,
Senior District Judge.

BIRCH, Circuit Judge:

In this case we interpret Section 621(a)(2)
of the Cable Communications Policy Act of
1984, 47 U.S.C. §§ 521-559 (1988) (the “Ca-
ble Act”). Section 621(a}2) grants cable
companies which have been franchised by a
governmental franchising authority a right
to access “public rights-of-way” and “ease-
ments ... which have been dedicated for
compatible uses.” 47 US.C. § 541(ak2)
(1988). Below, appellee Cable Holdings of
Georgia, Inc., d/b/a Smyma Cable TV
(“Smyrna Cable”), a franchised cable com-
pany in Cobb County, Georgia, brought an
action pursuant to Section 621(a)2) in the
United States District Court for the North-
ern District of Georgia. Smyrna Cable
sought to compel access to the interiors of
the multi-unit apartment buildings then
owned and operated by appellants McNeil
Real Estate Fund VI, Ltd., The Robert A.
McNeil Corporation, and Woodsong Associ-
ates, Ltd. (collectively, “McNeil”). Smyrna
Cable reasoned that because McNeil had
privately agreed to grant interior access to
a telephone company, an electric company,
and a competing video programming servic-
es provider, McNeil had “dedicated” com-
patible easements which were accessible by
Smyrna Cable under Section 621(a)2). The

sitting by designation.
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district court agreed with Smyrna Cable,
ordering McNeil to allow the cable compa-
ny to access and occupy the interior of
McNeil’s apartment buildings so that Smyr-
na Cable could maintain a cable system
capable of serving the residents of those
buildings.

{1} We disagree with the district court’s
construction of the Cable Act. Initially,
the district court’s reading of Section
621(a)2) violated a fundamental canon of
statutory construction: courts must avoid
any statutory interpretation which creates
substantial constitutional difficulties. In
ruling that Section 621(a}(2) authorized
Smyrna Cable’s physical occupation of
McNaeil’s private property for which McNeil
need not be compensated, the district court
adopted a construction of the Cable Act
which raises serious concerns under the
Takings Clause of the Fifth Amendment.
Congress does not have the constitutional
power to authorize such a permanent physi-
cal occupation of an owner’s private prop-
erty. That principle would seem to apply
even when a property owner has privately
allowed other occupations which are “com-
patible” with a government-sanctioned in-

- vagion. Because the district court’s con-

struction of Section 621(a)2) created this
difficult Fifth Amendment issue, we are
reluctant to accept it.

Of course, if the district court’s interpre-
tation was required by the text and legisla-
tive history of the Cable Act, we would be
required to reach the constitutional ques-
tion. However, our independent review of
the relevant sources indicates that the ad-
mittedly ambiguous legislation at issue in
this case is capable of being construed con-
stitutionally: Section 621(a)2) authorizes a
franchised cable company’s access to ease-
ments on private property only when the
private property owner has dedicated those
easements for the general use of any utili-
ties. We adopt this reading of Section
621(a)2) because it is consistent with our
prior precedent and because it avoids the
constitutional problems arising under the
district court’s interpretation of the Cable
Act. Since it is clear that the private prop-
erty owner in this case has not dedicated

easements within its buildings for the gep.
eral use of all utilities, Section 621(a)2)
does not afford Smyrna Cable with a right
to access and occupy McNeil's private
apartment buildings. Accordingly, we RE-
VERSE the judgment in favor of Smyrnpa
Cable and REMAND the case so that the
district court may enter judgment in favor
of the appellants.

I. BACKGROUND

A. Factual Background

When this litigation began, McNeil
owned and operated the Lakes Apartments
and the Woodsong Apartments, two private
complexes in Cobb County, Georgia. These
complexes are comprised of separate multi-
unit residential buildings and surrounding
land. In 1980, McNeil entered into two
contracts with Smyrna Cable for the provi-
sion of cable programming services to the
residents of these complexes. Smyrna Ca-
ble constructed its cable system and provid-
ed cable television services to McNeil’s resi-
dents through the summer of 1985.

When Smyrna Cable’s contracts expired,
McNeil reached an agreement with a com-
peting video programming services provid-
er—appellant ODC Communications Corpo-
ration (“ODC”). Unlike Smyrna Cable,
ODC is not a franchised cable company.
Because all of ODC’s equipment is located
on private property and ODC's systems do
not use or cross public rights-of-way, 0DC
is able to provide cable television services
without obtaining a franchise from Cobb
County. Of course, because the services
provided by ODC and Smyrna Cable N'e
substantially similar, the two compmfes
compete for the same television subscrib-
ers. In this case, those subscribers are the
occupants of McNeil’s apartment buildings-

The contracts between McNeil and ODC
specify that ODC is allowed to construct on
McNeil’s property a satellite dish receiver
and a local television antenna. In additiom
ODC is permitted to construct a cable Y%
tem across and into McNeil’s property:
Currently, ODC’s cable system is complete
ly contained on McNeil's private property:
the system runs from the satellite dish and
antenna, to the apartment buildings, 3"
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eventually inside each building to the indi-
vidual residential units. In addition, the
sidents of McNeil’s apartments are also
inked to electricity and telephone service.
oth Georgia Power Company and South-
ern Bell Telephone and Telegraph Company
pave wiring which crosses McNeil’s land in
order t0 reach and access the interiors of

McNeil's buildings.

g. Procedural Background

In August 1985, Smyrna Cable filed this
action in order to regain access to the resi-
dents of McNeil's apartment buildings. Al-
though Smyrna Cable’s complaint asserted
several theories in support of its alleged
right to continue installing and operating
its cable facilities at the Lakes Apartments
and the Woodsong Apartments, the only
remaining claim is Smyrna Cable’s poten-
tial remedy under Section 621(a)f2) of the
Cable Act. This section of the Cable Act
provides:

Any franchise shall be construed to au-

thorize the construction of a cable sys-

tem over public rights-of-way, and
through easements, which is [sic] within
the area to be served by the cable system
and which have been dedicated for com-
patible uses....
47 US.C. § 541(a)2) (1988). Smyrna Ca-
ble’s complaint argued that McNeil had pri-
vately granted exterior and interior ease-
ments to three entities—ODC, Georgia
Power, and Southern Bell. In addition,
Smyrna Cable claimed that these ease-
ments were granted for uses which were
compatible with the construction of its ca-
ble system because Smyrna Cable’s wires
and equipment could directly trace—*pig-
gyback”—any of the other cables or wires
already present on McNeil's property.
Therefore, Smyrna Cable argued, Section
621(a)2) provided it with a right to access
azd permanently occupy McNeil’s property,
without McNeil’s consent, in order to com-
Pete with ODC for the potential television
subscribers living in McNeil’s buildings.

After discovery, the parties filed cross-
motions for summary judgment. Smyrna
1. The district court's rulings regarding the exist-

ence of utility easements are less than clear.

Cable submitted briefing and evidence in
support of the arguments pressed in its
complaint. McNeil's defense to these alle-
gations primarily consisted of two argu-
ments. First, McNeil denied the existence
of any easements on or within its property.
McNeil claimed that ODC and the local
utilities were permitted to access McNeil's
property in order to provide services, but
MecNeil's permission did not take the legal
form of an ‘‘easement” which would be
accessible under the language of Section
621(a)2). Second, McNeil asserted that
even if there were easements in favor of
ODC and the utilities, those easements
were privately granted to particular enti-
ties, not dedicated to utility use in general.
McNeil's position was that the Cable Act
did not mandate access to such private
easements. Alternatively, McNeil stressed
that if Section 621(a)2) did provide such a
right of access, the provision must be de-
clared unconstitutional because it would ef-
fectively authorize a taking of McNeil's
private property without providing for just
compensation.

In a series of orders, the district court
ruled in favor of Smyrna Cable. First, the
court found that private easements did ex-
ist on McNeil's property. Although the
contracts between McNeil and ODC ex-
pressly denied the existence of any interior
easements in favor of ODC, the court ruled
that the physical presence of ODC’s cable
wires created easements under Georgia
law. In addition, the court implicitly found
easements in favor of Southern Bell and
Georgia Power, ruling that Smyrna Cable
could “piggyback its cable along easements
that are actually occupied by telephone and
electrical lines.”! RT7-111-7.

Second, the court concluded that Section
621(a)2) allowed Smyrna Cable to access
any easements, even easements privately
granted by a property owner in favor of a
particular entity. See Cable Holdings, Inc.
v. McNeil Real Estate Fund VI, Ltd., 678
F.Supp. 871, 878 (N.D.Ga.1986). The dis-
trict court argued that because “[t]he lan-
guage of [Section 621(a)}2)] contains no

Fortunately, the district court’s lack of clarity
on this issue is not important. See infra note 3.
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requirement that the easement be dedicat-
ed for public use,” Cable Holdings, 678
F.Supp. at 873, Congress intended to allow
“cable operators to piggy back their lines
onto both public and private easements,
provided those easements are dedicated for
compatible uses.” R7-111-3. Therefore,
the court ordered that Smyrna Cable could
construct a cable system across and inside
McNeil's property, as long as Smyrna Ca-
ble directly followed the competing cable
company’s system, the electric wires,
and/or the telephone lines.

Finally, the district court rejected
McNeil’s argument that such a forced occu-
pation of McNeil's property constituted a
compensable taking under the Fifth
Amendment. See R8-185. The court ap-
parently recognized that the Cable Act
does not contain a just compensation provi-
sion.? Nevertheless, the court ruled that
Congress could authorize a permanent
physical occupation of private property
without providing for just compensation, as
long as the private property owmer had
granted compatible easements to other en-
tities. Therefore, the district court de-
clined McNeil's invitation to declare Section
621(a)X2) unconstitutional.

I1. DISCUSSION

A. The District Court’s Interpretation
Of Section 621(a)?2) Creates Substan-
tial Constitutional Difficulties

[2] This court will avoid any interpreta-
tion of a federal statute which raises seri-
ous constitutional problems or results in an
unconstitutional construction. This canon
of statutory interpretation is well-estab-
lished in the case law. See, e.g., Frisby v.
Schultz, 487 U.S. 474, 483, 108 S.Ct. 2495,
2501, 101 L.Ed.2d 420 (1988); United
States v. Brown, 731 F.2d 1491, 1494 (11th
Cir.1984); Federal Election Comm'n v.
Florida For Kemnedy Comm., 681 F.2d
1281, 1287 (11th Cir.1982). The district
court’s construction of Section 621(a)(2) cre-
ates serious questions regarding the poten-
tial unconstitutional taking of McNeil's pri-

2. Although the Cable Act does provide that prop-
erty owners be compensated for the damages
caused by a franchised cable company, 47

vate property. Therefore, this court i
wary of such an interpretation.

1. Government authorizations of perms.
nent physical occupations violate the
Takings Clause.

[3] If Section 621(a)2) authorized Smyr.
na Cable to construct its cable system on
MecNeil’s private property regardless of the
presence of any compatible easements, we
would have little difficulty in finding the
provision in violation of the Fifth Amend-
ment. After all, under such facts Section
621(a)2) would be indistinguishable from
the New York statute analyzed in Loretto
v. Teleprompter Manhattan CATV Corp.,
458 U.S. 419, 102 S.Ct. 3164, 73 L.Ed.2d 868
(1982). In Loretto, the New York law at
issue provided that an owner of a mult:
unit apartment building “must permit a
cable television company to install its eable
facilities upon his property.” Id. at 421,
102 S.Ct. at 3168. Writing for the Court,
Justice Marshall concluded that such a
“permanent physical occupation authorized
by government is a taking without regard
to the public interests that it may serve.”
Id. at 426, 102 S.Ct. at 8171. Therefore,
the Court remanded the case for a determi-
nation of the amount of compensation due
the property owner.

[4] Loretto, then, stands for the propo-
sition that the government may not require
(without providing for just compensation) 8
property owner to grant access to a third
party so that the third party can perms-
nently occupy the owner’s premises. The
rationale of Loretto is simple. The most
fundamental private property right is the
owner’s ability to exclude others. See, €.9-
id. at 438, 102 S.Ct. at 3175; Nollan V.
California Coastal Comm'n, 483 U.S. 825,
831, 107 S.Ct. 3141, 3145, 97 L.Ed.2d 677
(1987); Kaiser Aetna v. United States, 444
US. 164, 179-80, 100 S.Ct. 383, 393, 62
L.Ed.2d 332 (1979). When the government
appropriates an owner's right to exclude
another’s physical presence without paying

U.S.C. § 541(a}(2)(C) (1988), the statute does n°:
provide for just compensation for governmen
takings of private property.
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e owner just compensation, the govern-
ment violates the Takings Clause.

_ The district court interpreted Section
621(a}2) in a manner which may
usurp an owner’s right to exclude.

0Of course, the district court did not con-
strue Section 621(a}2) to permit a fran-
chised cable company to access and occupy
another’s property under all circumstances.
Rather, the court ruled that Section
621(a)2) only permits such a physical occu-

tion when the property owner has pri-
vately agreed to allow other occupations
which would be compatible with a govern-
ment-sanctioned occupation by a cable com-

y. Given that the government may not
appropriate a property owner’s right to ex-
clude, the takings issue created by the dis-
trict court’s interpretation is whether the
government may appropriate the right to
exclude whenever the owner selectively re-
linquishes that right by permitting a com-
patible occupation.

We decline to reach this takings issue
today. We note only that if Section
621(a)2) authorized such an occupation by
a franchised cable company, this court
would have substantial reservations re-
garding the constitutionality of the Cable
Act. Crucial to our trepidation is the fact
that the district court’s construction of Sec-
tion 621(a)2) effectively permits exactly
the same occupation found impermissible in
Loretto—the permanent physical presence
of a franchised cable company inside pri-
vate apartment buildings against the ex-
press wishes of the property owner. Be-
cause every modern apartment building is
linked to electric, telephone, and/or video
programming services, the district court’s
interpretation effectively grants franchised
cable companies the same unencumbered
right of access to private property which
the Supreme Court held to be a compensa-
ble taking in Loretto. Indeed, in this case,
MeNeil could only prevent Smyrna Cable’s
physical occupation if McNeil also denied
Its residents the benefits of service from
Georgia Power, Southern Bell, and ODC.
We doubt whether the government may so
condition a property owner's right to ex-

clude. Cf Loretto, 458 U.S. at 439 & n.17,
102 S.Ct. at 3178 & n.17.

The government could not force a beach-
front property owner to provide an ease-
ment in favor of the general public so that
all could access the owner’s beach. See
Nollan, 483 U.S. at 831, 107 S.Ct. at 3145.
Could the government instead legislate
that if the beachfront owner allowed his
neighbors to cross his beach, he must also
allow the public at large to cross? Similar-
ly, the state could not force landlords to
allow third parties to build swimming pools
on the rooftops of the landlords’ apartment
buildings. See Loretto, 458 U.S. at 436,
102 S.Ct. at 3176. Could the state instead
pass a law providing that if a landlord set
aside space for one swimming pool compa-
ny, he must also allow access to that same
space for a competing swimming pool com-
pany? Admittedly, these analogies are less
than perfect. However, the illustrations
adequately demonstrate the constitutional
difficulties engendered by the district
court’s interpretation of Section 621(a)X2).

[5] A property owner’s right to exclude
another’s physical presence must be tena-
ciously guarded by the courts. The district
court’s resolution of this case failed to rec-
ognize this fundamental principle of private
property. Because the district court’s in-
terpretation of Section 621(a)2) creates sig-
nificant constitutional problems regarding
the government’s ability to condition a
property owner’s right to exclude, we must
search for a construction of the Cable Act
more consistent with the demands of the
Takings Clause.

B. Section 621(a)2) Can Be Interpreted
So As To Avoid These Substantial
Constitutional Difficulties

[6} If Section 621(a)(2) expressly provid-
ed for the right of access asserted by

Smyrna Cable, we would be required to

reach the takings issue delineated above.

However, our independent review of the

relevant sources reveals that Congress did

not intend for Section 621(a)2) to reach as

far as claimed by Smyrna Cable. The lan-
guage and legislative history of Section

621(a)2) indicates that the Cable Act does
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not provide a right to access wholly private
easements granted by property owners in
favor of particular utilities. Rather, Sec-
tion 621(a)X2) only allows a franchised cable
company to access easements on private
property when the property owner has ded-
icated those easements for general utility
use. In addition to being a sounder inter-
pretation of Section 621(a}2), our construc-
tion of the Cable Act is consistent with our
prior cases in this area and avoids the
constitutional problems caused by the dis-

trict court’s reading of Section 621(ak2).

1. Congress did not intend for Section
621(a)2) to reach wholly private ease-
ments so that franchised cable com-
panies could access the interiors of
private apartment buildings.

On its face, Section 621(a)2) does not
provide the right of access sought by Smyr-
na Cable. The provision does provide a
right to access “‘easements ... which have
been dedicated for compatible uses,” 47
US.C. § 541(a)2) (1988), but it does not
explicitly include wholly private easements
in the class of easements accessible by
franchised cable companies. In fact, the
term “easement’ is not defined anywhere
in the statute. Because Smyrna Cable’s
claimed right to access all easements is so
broad and so fraught with constitutional
difficulties, we are reluctant to accept it
unless Congress so provided with the clear-
est of language.

[7) Moreover, the one word which does
qualify the types of easements accessible
by a cable company—‘‘dedicated”’—mili-
tates against Smyrna Cable’s construction.
Congress’s use of the word “dedicated” at
least suggests a reference to the legal
meaning of “dedication.” In general, an
easement is legally “dedicated” only when
the private property owner entirely relin-
quishes his rights of exclusion regarding
the easement so that the general public
may use the property. See Black's Law

3. As previously mentioned, McNeil disputes the
existence of any easements on its property.
McNeil argues that it allowed ODC, Georgia
Power, and Southern Bell to access its build-
ings, but granted no entity a legal easement with
respect to the interiors of its property. Because

Dictionary 412 (6th ed. 1990). For exam.
ple, a property owner who develops a sub
division will routinely “dedicate” corridors
of land throughout the subdivision for gen.
eral use by all utilities that service the
subdivision. See id. at 413. Smyrna Cable
does not suggest that McNeil legally “dedi-
cated” easements to the public solely by
privately allowing interior access to Geor-
gia Power, Southern Bell, and ODC.
Therefore, although not dispositive, the
“dedication” language of Section 621(a)2)
seems to contradict Smyrna Cable’s alleged
right to access the private, non-dedicated
easements which may exist on McNeil's
property.? See, e.g., Media Gen. Cable v.
Sequoyah Condominium Council of Co-
Owners, 737 F.Supp. 903, 911 & nl4
(E.D.Va.1990); Cable Assocs. v. Town &
Country Management Corp., 709 F.Supp.
582, 584-85 (E.D.Pa.1989).

Because the language of the statute is
less than clear, we turn to the legislative
history of the Cable Act. Our review of
these sources also indicates that Smyra
Cable’s interpretation of Section 621(a)2) is
erroneous. Most importantly, Congress in-
cluded, and subsequently rejected, a form
of the right of access claimed by Smyma
Cable. Proposed Section 633 of the Cable
Act would have provided a franchised cable
company with a right to access the interior
of a multi-unit apartment building when
service was requested by a tenant of the
building, even if the property owner object:
ed to the cable installation. See H.R. No.
4103, 98th Cong., 2d Sess. § 633 (1984)
H.R.Rep. No. 934, 98th Cong., 2d Sess. 7%
81, reprinted in 1984 U.S.C.C.A.N. 4655,
4716-18.

Section 633, which, interestingly enough’
did contain a just compensation provisio”
in recognition of the Supreme Court’s decr
sion in Loretto, was ultimately rejected by
Congress. See, e.g., 130 Cong.Rec. H10444
(daily ed. Oct. 1, 1984) (statement of Rep-
Fields).  Therefore, Smyrna Cable’s

of our disposition of this case, we can assum®
without deciding that the access granted to O
and the utilities are legal casements. This 3%
sumption renders moot the appellants’ motioP
to strike, which was carried with the casé.
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claimed right to access the interiors of mul-
g-unit apartment buildings is belied by the

fact that Congress considered and rejected

a similar right of access. This court is
reluctant to assume that Congress intended
to encompass sub stlentio in Section
¢21(a)2) what it expressly rejected in pro-
Section 633. See, e.g., INS v. Cardo-
sa-Fonseca, 480 U.S. 421, 442-43, 107 S.Ct.
1207, 1219, 94 L.Ed.2d 434 (1987). “The
fact that section 633 was not part of the
[Cable] Act as it ultimately emerged from
Congress is a strong indication that Con-
ss did not intend that cable companies
could compel the owner of a multi-unit
dwelling to permit them to use the owner’s
private property to provide cable service to
apartment dwellers.” Cable Investments,
Inc. v. Woolley, 867 F.2d 151, 156 (3d Cir.

1989).4
In support of its alleged right to access
and occupy McNeil’s apartment buildings,
Smyrna Cable relies heavily upon this pas-
sage of legislative history:
Subsection 621(a)2) specifies that any
franchise issued to a cable system autho-
rizes the construction of a cable system
over public rights-of-way, and through
easements, which have been dedicated to
compatible uses. This would include, for
example, an easement or right-of-way
dedicated for electric, gas or other utility
transmission.... Any private arrange-
ments which seek to restrict a cable sys-
tem's use of such easements or rights-of-
way which have been granted to other
utilities are in violation of this section
and not enforceable. :
H.R.Rep. No. 934, 98th Cong., 2d Sess. 59,
reprinted in 1984 U.S.C.C.A.N, 4655, 4696.

In essence, Smyrna Cable alleges that

McNeil's private access agreements with
ODC, Georgia Power, and Southern Bell
are unenforceable arrangements which
seek to restrict Smyrna Cable’s use of the
casements which may exist on McNeil’s
property.

Smyrna Cable’s reliance upon this pas-
sage begs the question. Granted, the pas-

4. The Cable investmerus opinion contained a
more thorough analysis of the legislative history
surrounding the enactment of Section 621(a)(2).

See 867 F.2d at 153-59. In this analysis, the

sage does illuminate that Congress intend-
ed to nullify any private agreements which
sought to deny a cable company’s access to
dedicated easements. But the passage
does not speak to the crucial issue in this
case—whether or not the alleged ease-
ments in favor of ODC, Georgia Power,
and Southern Bell are “dedicated” ease-
ments within the meaning of Section
621(a)(2). As previously discussed, the text
and legislative history of the Cable Act
indicates that Section 621(a}(2) does not en-
compass private easements which allow
particular utilities to access apartment
buildings. Therefore, McNeil's private
agreements with ODC and the utilities do
not violate the passage of legislative histo-
ry cited by Smyrna Cable, even though
those agreements may effectively exclude
Smyrna Cable. See Cable Investments,
867 F.2d at 155 (rejecting a franchised ca-
ble company’s argument grounded upon
the same passage of legislative history).
Simply put, McNeil's agreements do not
“seek to restrict a cable system’s use of
[dedicated] easements or rights-of-way
which have been granted to other utilities.”
H.R.Rep. No. 934, 98th Cong., 2d Sess. 59,
reprinted in 1984 U.S.C.C.A.N. 4655, 4696
(emphasis added).

Finally, Smyrna Cable’s policy argu-
ments are insufficient to support its
claimed right of access under Section
621(a)2). Smyrna Cable argues that allow-
ing access to the interiors of McNeil's
apartment buildings will further the Cable
Act’s goal of enhanced competition in the
cable industry, primarily because Smyrna
Cable would be able to compete with ODC
for the customers living in McNeil's build-
ings. In rebuttal, McNeil and ODC con-
tend that Smyrna Cable’s construction of
Section 621(aX2) would actually be anti-
competitive because the alleged right of
access to apartment buildings would only
be enforceable by franchised cable compa-
nies, leaving non-franchised cable compa-
nies (such as ODC) at a distinct disadvan-

court conclusively demonstrated that Congress
did not intend to provide a right to access the
interiors of private multi-unit apartment build-
ings.

R
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tage. In other words, the appellees envi-
sion this unequal regime: Smyrna Cable is
free to reach exclusive arrangements with
property owners without fearing competi-
tion from companies such as ODC, but
ODC cannot reach similar exclusive ar-
rangements because Smyrna Cable could
always enforce its alleged right of access
under the Cable Act.’

We express no opinion on the complicat-
ed empirical question of which construction
of Section 621(a)2) best promotes competi-
tion in the cable industry. We note only
that the policy arguments advanced by the
parties were not squarely considered by the
legislature when it enacted Section
621(a)2).* Therefore, those arguments are
insufficient to alter our construction of the
Cable Act.

2. Our construction of Section 621(a)2)
is consistent with prior precedent and
avoids the constitutional problems
created by the district court.

This court has rendered two prior opin-
ions interpreting the language of Section
621(a)X2). In Centel Cable Television Co.
v. Admiral’s Cove Associates, Ltd., 835
F.2d 13859 (11th Cir.1988), we ruled that a
franchised cable company has an implied
right to sue in federal court whenever it is
denied access to dedicated utility ease-
ments.” See id. at 1364. In Centel Cable
Television Co. v. Thos. J. White Develop-
ment Corp., 902 F.2d 905 (11th Cir.1990),
we held that the developer of a residential
subdivision could not defeat a cable compa-
ny’s right to access the easements dedicat-
ed by the property owner for utility use
throughout the subdivision. Therefore, we
concluded that the franchised cable compa-

5. Even proposed Section 633 would not have
created this unequal regime. Under the rejected
language, a franchised cable company would
not have a right to access an apartment building
if the property owner offered “equivalent” cable
television services. See H.R. No. 4103, 9§th
Cong., 2d Sess. § 633(h)(1) (1984).

6. We also believe that it would be odd if Con-
gress intended to sanction exclusive agreements
when negotiated by franchised cable companies,
while at the same time outlawing similar exclu-
sive arrangements when negotiated by non-fran-
chised cable companies.

ny could traverse the private roads in the
development in order to effectuate the ca.
ble company’s right to access the dedicated
utility easements. See id. at 908-09,
Smyrna Cable contends that Admiral’s
Cove and Thos, J. White dictate a ruling in
its favor in this case?®

We disagree with Smyrna Cable's read-
ing of these two cases. The crucial distinc-
tion between these two cases and the
present case is the types of easements in-
volved. Both Admiral’s Cove and Thos. J.
White involved the dedicated utility ease-
ments which are typically granted before a
private property owner begins the develop-
ment of a new residential subdivision. See
Admiral’s Cove, 835 F.2d at 1360; Thos. J.
White, 902 F.2d at 907. In both cases, the
developer of the property dedicated utility
easements by recording (with the appropri-
ate governmental authority) plats showing
the corridors of land available for general
utility use. See. Admiral’s Cove, 835 F.2d
at 1360; Thos. J. White, 902 F.2d at 907,
910. In both cases, the property developer
was required by Florida law to dedicate
these corridors of land for general utility
use. See Fla.Stat. ch. 177.081 (1991); id.
ch. 177.091(29). In both cases, we deter-
mined that these utility easements—dedi-
cated to the public for genersl utility use—
were precisely the types of easements ac-
cessible by a franchised cable company pur-
suant to Section 621(a)2).

In sharp contrast to Admiral’s Cove and
Thos. J. White, the alleged easements a8t
issue in the present case are not easements
dedicated by the developer of a residentisl
subdivision for general utility use. MeNeil

7. We decline the appellants' invitation to revisit
the question of whether Section 621(a)(2) pro-
vides an implied cause of action.

8. Although Admiral’s Cove cited the district
court's opinion in the present case, see 835 F-2
at 1362, this court has never affirmed the dis-
trict court’s holding that Smyrna Cable could
access and occupy the interiors of McNeil's
apartment buildings. Smyrna Cable's sugges
tion to the contrary must be rejected.
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pot recorded plats showing corridors of
has rty available for general use by utili-
P seeking to access the interiors of
o Neil's apartment buildings. Rather,
;V}i:,ou h private negotiation and agree-
ent. McNeil has allowed particular enti-
™ ti) cross its land and enter its buildings
peirder to provide service for the tenants
u}the puildings. These access rights are
o ; dedicated easements within the lan-
"0 ge of Section 621(@X2) and within the
g:ope of our interpretations of that lan-
: e in Admiral’s Cove and Thos. J.
g;h,u, For this reason, the holdings in
Admiral’s Cove and Thos. J. White are not
spposite 10 the facts of this case and do not
support Smyrna Cable’s claimed right to
access and occupy the interiors of McNeil's
private apartment buildings.! Accordingly,
we hold that although Section 621(a}(2) au-
thorizes & franchised cable company’s right
to sccess dedicated utility easements within
s residential subdivision (as in Admiral’s
Cove and Thos. J. White), the Cable Act
does not authorize a cable company to ac-
cess private, non-dedicated easements
which may exist so that particular utilities

9. We recognize that these prior cases contain
broad language which could be construed as
favoring Smyrna Cable’s interpretation of Sec-
tion 621(a)(2). Without exception, this broad
language is not necessary for the holdings in
Admiral’s Cove and Thos. J. White. We are
confident that, in spite of this broad language,
these opinions neither contemplated nor ap-
proved the power of a franchised cable compa-
ny to force its way onto private property, over
the objection of the property owner, so that the
cable company could permanently occupy the
owner’s apartment buildings and provide com-
peting television service to the owner’s tenants.
Accordingly, we expressly limit Admiral’s Cove
and Thos. J. White to the facts involved in those
cases.

1. Acceptance of Smyrna Cable's construction
of the Cable Act would be an unwarranted ex-
tension of the holdings in Admiral’s Cove and
Thos. J. White. Under Smyrna Cable’s logic, the
cable company’s access in these prior two cases
would not be restricted to the dedicated utility
casements which abutted the private property
edge of the single family home lots. If a home-
owner in one of the subdivisions desired tele-
Phone or electrical service, Smyrna Cable’s in-
I on of Section 621(a)(2) would also al-
;Wtheﬁ'lnchisedcablecompanytocrossthe

meowner’s front yard and permanently occu-
Py the interior of the homeowner’s residence—

can access the interiors of multi-unit apart-
ment buildings.'®

In addition to clarifying our prior cases
in this area, our holding also avoids the
constitutional difficulties created by the
district court’s interpretation of Section
621(a)}2). As mentioned earlier, in ruling
that the Cable Act allowed Smyrna Cable
to physically occupy McNeil’s private prop-
erty, the district court raised serious con-
cerns under the Takings Clause because
the government may not appropriate an
owner’s right to exclude another’s physical
presence. By limiting the language of Sec-
tion 621(a}2) to those easements which are
dedicated by the developers of residential
subdivisions, we eliminate these substantial
Fifth Amendment concerns. When a prop-
erty developer dedicates corridors of land
for general utility use, the government
may lawfully designate franchised cable
companies as users without appropriating
an owner's right to exclude because
through dedication the property owner
has voluntarily relinquished his right to
exclude particular users.'! Therefore, in

even if the homeowner wanted no cable tele-
vision service at all.

11. Our prior jurisprudence in this area implicit-
ly recognized this distinction. In Admiral’s
Cove, we solved the takings issue posed by Lor-
etto by explaining that “most developers volun-
tarily grant easements for use by utilities,
[therefore], Congress may force the developer to
allow a cable franchise to use the easement
without offending the taking cause [sic] of the
Constitution. Such ‘voluntary’ action by devel-
opers may be an integral part of zoning proce-
dures or the obtaining of necessary building
permits. However obtained, once an easement
is established for utilities it is well within the
authority of Congress to include cable television
as a user.” Admiral’s Cove, 835 F.2d at 1363 n.
7 (citation omitted); see also Thos. J. White, 902
F.2d at 909-10 (relying upon this footnote to
resolve the property owner’s takings argument).

It is unfortunate that we never pinpointed the
critical fact: in both Admiral’s Cove and Thos. J.
White, the property owner voluntarily relin-
quished its rights of exclusion by dedicating
utility easements via plat recordation. How-
ever, it is possible that the Admiiral’s Cove panel
was hinting at the critical distinction—volun-
tary acquiescence to occupations—by its cita-
tion to FCC v. Florida Power Corp., 480 U.S. 245,
107 S.Ct. 1107, 94 L.Ed.2d 282 (1987). Florida
Power stands not for the unacceptable proposi-

i
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addition to being fairer to the text and
history of Section 621(a}2), our construc-
tion harmonizes our prior cases and satis-
fies the canon of statutory interpretation
which seeks to avoid constitutional difficul-
ties.1?

1II. CONCLUSION

Today we have endeavored to clarify
both Section 621(a)2) of the Cable Act and
our prior decisions defining the right of
access granted by this provision. In order
to avoid substantial constitutional problems
and in order to be consistent with our prior
decisions in this area of the law, we have
concluded that Section 621(a)2) provides a
franchised cable company with the right to
access only those easements which have
been dedicated for general utility use,
whether by plat recordation for a resi-
dential subdivision or otherwise. The al-
leged easements existing on McNeil's prop-
erty have not been dedicated by McNeil for
genera] utility use. Rather, these ease-
ments were privately granted by McNeil in
order to allow limited rights of access to
particular entities. Therefore, under Sec-
tion 621(aX2) of the Cable Act, Smyrna
Cable has no right to forcibly access and
occupy those easements.

Accordingly, we REVERSE the decision
of the district court in favor of Smyrna
Cable and REMAND the case so that the
district court may enter judgment in favor
of the appellants.

tion that the government may appropriate an
owner's right to exclude, but for the narrower
principle that once an owner relinquishes his
exclusion rights, the government's regulatory
abilities are greatly enhanced. See id. at 251~
53, 107 S.Ct. at 1111-12. In Florida Power, the
owner's voluntary relinquishment was its invita-
tion to the cable company to occupy space on
the owner’s utility poles. See id. In Admiral’s
Cove and Thos. J. White, the owners’ relinquish-

UNITED STATES of Americy,
Plaintiff-Appellee,

v.

Franklin David HOWARD,
Defendant-Appellant.

No. 91-8456
Non-Argument Calendar.

United States Court of Appeals,
Eleventh Circuit.

Feb. 12, 1992.

Rehearing and Rehearing En Banc
Denied April 9, 1992.

Defendant was convicted of attempt-
ing to possess with intent to distribute mar
ijuana. Judgment was entered in the Unit
ed States District Court for the Northem
District of Georgia, No. 4:90-Cr-01%-
HLM, Harold L. Murphy, J. Defendant
appealed. The Court of Appeals held that
best evidence rule did not bar police officer
who had monitored telephone conversation
between defendant and informant from tes-
tifying as to contents of conversation, ever
though partially inaudible tape recording of
conversation was also played for jury.

Affirmed.

Criminal Law &400(1)

Best evidence rule did not preclude
police officer who had monitored conversé
tion between informant and defendzl_!'!t 8¢
cused of attempted purchase of marijusn®
from testifying as to contents of convers®
tion, even though partially inaudible 8P
recording of conversation was also play
for jury: best evidence rule applied only ¥
proving contents of tape recording, 2°
prosecution was seeking to prove conten®
of conversation. Fed.Rules EvidRul®®
1002-1006, 28 U.S.C.A.

. ere
ment was accomplished when easements w
dedicated for general utility use.

12. We note that two other courts have 'adOPIC:;]
this construction of Section 621(2)(2) 1P °r¢n'
to avoid the constitutional difficulties mhz';ble
in the district court’s interpretation. oS
Investments, 867 F.2d at 159-60; Cable AS
709 F.Supp. at 585-86.
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. CPI-U February 1990

Inflation adjusted award

Number of hours

Total atty. fee award

(6] The EAJA application seeks another
$40 an hour based on the limited availabili-
ty of qualified attorneys. The Court will
not grant any incresse on this basis.

Social Security practice requires knowl-
edge of an “intricate” and ‘“Byzantine”
statutory and regulatory  scheme.
Schweiker v. Gray Panthers, 453 U.S. 34,
43, 101 S.Ct. 2683, 2640, 69 L.Ed.2d 460
(1981). Plaintiff’s attorney thus appears to
be one practicing in “an identifiable prac-
tice specialty.” Pierce v. Underwood, 108
S.Ct. at 2554.

But the $40 enhancement sought here
has little foundation. The Court has no
evidence before it of the “prevailing mar-
ket rates for the kind and quality of the
services  furnished.”’ 28 US.C.
§ 2412(dX2XA).

This application indicates that plaintiff’s
lawyer is the only private counsel specializ-
ing in Social Security law in the Petersburg
area. Even if true, that is an overly strict
interpretation of “availability;” the Court
sees no reason why lawyers throughout the
Richmond area cannot be considered “avail-
able.”

The application also seeks reimburse-
ment for $577.66 in expenses. These are
fully documented and come within the
meaning of “expenses” under the EAJA.
See 28 U.S.C. § 2412(d)2)A).

II1
The Court will therefore order that the
defendant pay to plaintiff a total of

S. 'l‘aten from CPI Detailed Report 7 (BLS Feb.
1990).

6. Tal;en from CPI Detailed Report 10 (BLS Oct.
1981).

7. The EAJA “special factor” limitation precludes
consideration of matters relevant to awards un-

CPI-U October 1981 — 2799

Ratio of 383.3 over 279.9
Cap otherwise prescribed
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383.3 (Baseline 1967 = 100) &

(Baseline 1967 = 100) ¢

= 1.369
= 75

$102.71
51.25

$5,263.89

$5,841.55, representing an award under the
EAJA for attorney’s fees and allowable

C/R TV CABLE, INC,, Plaintiff,
v.

SHANNONDALE, INC., Michael M. John-
son, Mid-Atlantic Cable Limited Part-
nership of Jefferson County, and Mid-
Atlantic Cable Service Company, De-
fendants.

Civ. A. No. 92-0017-M.

United States District Court,
N.D. West Virginia,
Martingsburg Division.

May 21, 1992,

A cable televigion company filed a com-
plaint and brought motion for injunctive
and declaratory relief against, inter alia,
property developer, and county cable tele
vision partnership, seeking right of access
to certain public rights-of-way, private
roads and existing utility easements locat-
ed in subdivision. The Distriet Court, Max-

der other fee statutes, such as the novelty, diffi-
culty or undesirability of a case, the ability of
specific counsel, the results obtained, customary
fees or awards in such cases, and the contingent

nature of fee arrangements. Pierce, 108 S.Ct. at
2554.
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well, Chief Judge, held that cable television
company was not entitled to an injunction
to secure it a right of access to certain
public rights-of-way, private roads and ex-
isting utility easements located in a subdivi-
sion.

Motion denied.

Telecommunications &2449(2)

Cable television company was not enti-
tled to an injunction to secure it a right of
access to certain public rights-of-way, pri-
vate roads and existing utility easements
located in a subdivision, where the compa-
ny failed to establish that it would suffer
actual, immediate, irreparable injury in the
absence of a preliminary injunction.

Lucien G. Lewin, Curtis G. Power, III,
Martinsburg, W.V., Paul Glist, John D.
Seiver and Robert G. Scott, Jr., Washing-
ton, D.C,, for plaintiff.

Wm. Douglas Taylor, Martinsburg,
W.Va.,, Mark J. Tauber, Nora G. Garrote
and Mary E. Gately, Washington, D.C., for
defendants.

MEMORANDUM OPINION

MAXWELL, Chief Judge.

Plaintiff C/R TV Cable, Inc. (“C/R”)
filed a Verified Complaint for Injunctive
and Declaratory Relief (the ‘“Verified Com-
plaint”) and Motion for Preliminary Injunc-
tion (the “Motion”) on March 20, 1992
against Defendants Shannondale, Ine.
(“Shannondale”), Michael M. Johnson, Mid-
Atlantic Cable Limited Partnership of Jef-
ferson County and Mid-Atlantic Cable Ser-
vices Company (“Mid-Atlantic”).

In Count I of the Verified Complaint,
Plaintiff asserts a right of access under the
Cable Communications Policy Act of 1984
(the “Cable Act”), 47 U.S.C. § 541(a)2), to
certain public rights-of-way, private roads
and existing utility easements located in
the Shannondale subdivision, Jefferson
County, West Virginia (“the Subdivision”).
Plaintiff asserts a similar right of access in
Count II of the Verified Complaint under
the West Virginia Cable Television Systems

Act (the “West Virginia Act”), West Virgi-
nia Code §§ 5-18-1 et seq. In Count III of
the Verified Complaint the Plaintiff seeks a
ruling declaring void an agreement under
which Mid-Atlantic is to be provided an
“exclusive” right to use easements and
rights-of-way in the Subdivision. In Count
IV of the Verified Complaint, Plaintiff
seeks a declaratory ruling from this Court
that the Cable Act and West Virginia Act,
as well as a license agreement entered into
by Shannondale and Potomac Edison Co.
(“Potomac Edison”), grant Plaintiff a right
to construct its cable system over public
rights-of-way and existing utility ease-
ments in the Subdivision.

In its Motion, Plaintiff seeks an injunc-
tion that would both restrain the Defen-
dants from interfering with its alleged stat-
utory and contractual rights of access to
public rights-of-way and existing utility
easements at the Subdivision and require
the Defendants to allow C/R immediate
and continued access.

In response, Defendants argue that the
Plaintiff does not possess the statutory or
contractual rights it asserts and that grant-
ing Plaintiff’s requested relief would con-
stitute a taking without just compensation,
in violation of the Fifth Amendment to the
United States Conmstitution. Defendants
also argue that Plaintiff has failed to make
the showing of irreparable injury that is
required for the extraordinary relief of a
preliminary injunction.

For the reasons stated below, the Court
finds that Plaintiff has not made the show-
ing necessary to sustain its Motion, which
will, therefore, be DENIED.

I. FINDINGS OF FACT

The Court makes the following findings
of fact after a review of the record created
by the pleadings, the declarations and affi-
davits of witnesses, the oral testimony of
witnesses, and the exhibits submitted into
evidence at the April 28, 1992 hearing on
Plaintiff’s Motion: .

1. The Subdivision at issue is a resi-

dential development that consists of
4000 acres. There are over 5000 lots
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at the Subdivision that have been
surveyed and divided. Defendant
Shannondale is the developer of the
Subdivision and the original owner of
all the lots.
All of the lots at the Subdivision with
the exception of approximately 120,
have been sold by Shannondale to
individual lot owners.
There are 909 houses at the Subdivi-
sion and 653 of the houses are occu-
pied by full-time residents.
The Citizens of Shannondale, Inc., a
voluntary residents’ association at
the Subdivision, has 372 members.
The deeds from Shannondale to Mi-
chael M. and Frances M. Johnson
(“Johnson Deed”) dated March 16,
1989, and from Shannondale to Al-
bert M. and Ruth D. Fitzgerald
(“Fitzgerald Deed”’) dated December
21, 1974, contained in Plaintiff’s Ex-
hibit 5, are representative of the
deeds entered into by Shannondale
and the other individual lot owners at
the Subdivision. The Johnson Deed
contains the following relevant re-
strictive covenants and reservations:
10. Since no commercial enterprises
will be permitted which could destroy

the desirability and beauty of this nat-

ural woodland, seller reserves all oil,
water and mineral rights. However
this does not prohibit the development
of a water well for private use. No
lake water may be pumped, or drawn
off, for private use, except by written
permission of Shannondale, Inc.

11. Road maintenance fees shall be
paid (June 1) annually to Shannondale,
Inc., or its assigned agent, on this lot.
The fee shall be $30.00 per year, per
lot and the assessment shall be reeval-
uated each five years based on the
Federal Government Cost of Living In-
dex. Failure to pay road fees within
60 days of the due date shall automati-
cally create a lien on the property.
12. Seller reserves a right of way
with right of entry upon, over, across
and through said lot for purposes of
constructing, operating, maintaining
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and repairing, pole lines for electrical
and telephone services, and other utili-
ties, reserving to the Seller the sole
right to convey the rights hereby re-
served.

Johnson Deed at Paragraphs 10-12:

6. The Fitzgerald Deed contains cove-
nants almost identical to those num-
bered 10 and 12 in the Johnson Deed,
with a somewhat different provision
for roads. Paragraph 16 of the Fitz-
gerald Deed provides:

16. All roads and driveways within
the property hereby conveyed are to
remain private, to be used by lot own-
ers and their invitees only. Road
maintenance costs shall be prorated be-
tween property owners serviced, front-
ing on, or benefited by such roads, not
to exceed $10.00 per lot per year.
The three remaining deeds in Exhibit 5,
respectively dated November 15 1972,
March 13, 1965, and January 16, 1956, all
contain a Paragraph 16 substantially identi-
cal to Paragraph 16 of the Fitzgerald Deed.
The reservations and restrictions of the
Johnson Deed and the Fitzgerald Deed are
typical of those in all deeds from Shannon-
dale to lot owners.

7. There are approximately five miles of
public road within the Subdivision
that Shannondale conveyed to the
West Virginia Department of High-
ways pursuant to a deed dated March
25, 1980, contained in Plaintiff's Ex-
hibit 12.

8. There are approximately 55 miles of
private roads in the Subdivision that
are owned by Shannondale.

9. Shannondale granted Potomac Edi-
son and its predecessors easements
for the purpose of the construction of
electric and telephone facilities at
various sections of the Subdivision
(“the Potomac Edison easement
agreements”). Plaintiff’s Exhibits 8,
9, and 10 are copies of three deeds
dated August 22, 1955 and August
30, 1955, through which Shannondale
granted easements to Potomac Edi-

son. Specificaily, = Shannondale .

granted these easements to Potomac

10.
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