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C/K TV CABLE, INC. v. SHANNONDALE, INC.
Cite u m F.Supp. 1011 (N.D.W.VL 1992)

Edison "for the purpose of the instal- 4. The payment of rent by Licensee
lation, erection, maintenance, repair [C/RJ shall not give Licensee [C/R) a
and operation of electric transmission right to use said facilities of Potomac
and distribution pole lines, and elec- for any particular term, it being dis-
tric service lines, with telephone tinctly understood and agreed that ei-
wires thereon." All three deeds con- ther party may terminate this License
tain this identical language, and all Agreement at any time after the expi-
three specify that the easements in· ration of the first year thereof. by
elude a right of way "five (5) feet in giving the other party thirty days no-
width, over, along and upon the rear tice in writing of its desire to terminate
and dividing lines of and between it.
any lots" in existence or subsequent- 5. Upon notice at any time from Poto-
Iy laid out. mac to Licensee [C/R] that the use of

10. ShannondaJe, by a deed dated Au- said facilities is forbidden by ... prop-
gust 7, 1991, also granted Potomac erty owners having a legal right to
Edison a similar easement for an· object to such use, ... this license
other section of the Subdivision. shall immediately tenninate....
Plaintiff's Exhibit 11 is a copy of 12. Nothing herein contained shall be
this deed, which states that the construed to confer upon Licensee
easement is granted "for the pur- [C/R] any rights of property in the
pose of constructing, reconstruct- plant facilities of Potomac or as a
ing, inspecting, operating and main- guarantee to Licensee [C/R] of permis-
taining an overhead and/or under- sion from Municipal or other public
ground electrie and communication authorities or property owners to use
system including an necessary the plant facilities of Potomac.
poles, anchors, wires, trenches, con· 15. At oral argument, counsel for Mid-
duits, cables and other facilities ... Atlantic represented that Mid-At-
and to permit the installation of lantic has a similar license agree-
wires, cable, conduit or other facili- ment with Potomac Edison.
ties of any Company or persons." 16. There is no cable television system

11. Mr. Johnaon testified at the hearing presently operating at the Subdivi-
that he believed that the vast major- sion.
ity of the Potomac Edison poles 17. In November, 1991, Plaintiff began
within the Subdivision were not 10- construction of its cable television
cated on property owned by the indi- system punuant to its license
vidual lot owners but lie within the agreement with Potomac Edison
thirty-foot road rights-of-way. and its Franchise Agreement. Con-

12. Both C/R and Mid-Atlantic have re- struction was terminated on Janu-
ceived a franchise from the County ary 8, 1992, at the request of Shan-
Commission of Jefferson County to nondale.
provide cable television service with- 18. The testimony refJec~ that Shan-
in the County. Plaintiff's Exhibit nondale and Mid-Atlantic have en-
l(A) and 4 are copies of the C/R and tered into a written contract for the
Mid-Atlantic franchises, respective- provision of cable television service
ly. at the Subdivision, under which

13. C/R has a license agreement with Mid-Atlantic agreed to pay Shan-
Potomac Edison for the use of Poto- nondale five percent of the receipts
mae Edison's poles to string cable of Mid-Atlantic.
television wires.

14. C/R'. license agreement ia found at
Plaintiff's Exhibit I(B) and, in rele
vant part, states:
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whether preliminary injunctive relief
is appropriate:

(1) the likelihood of irreparable hann
to the plaintiff if the preliminary in
junction is denied;
(2) the likelihood of harm to the defen
dant if the requested relief is granted;
(3) the likelihood that the plaintiff will
succeed on the merits; and
(4) the public interest.

See Blackwelder Furniture Co. v. Seilig
Mfg. Co., 550 F.2d 189 (4th Cir.1977); Rum
Creek Coal Sales, Inc. v. Caperton, 926
F.2d 353, 359 (4th Cir.1991); L.J. B1I and
Through Darr v. Ma88inga, 838 F.2d 118,
120 (4th Cir.1988), cert. denied, 488 U.S.
1018, 109 S.Ct. 816, 102 L.Ed.2d 805 (1989).
"[T]he '[p]laintiff bears the burden of es
tablishing that each of these factors sup
ports granting the injunction.''' Direz Is
rael, Ltd. v. Breakthrough Medical Corp.,
952 F.2d 802 (4th Cir.1991) (citations omit
ted).

2. Under Blackwlder, the hanD to the
plaintiff and defendant are the two
moat important factors. Rum
Creek, 926 F.2d at· 359. The test
established by Blackwlder and its
progeny require a sequential analy
sis.

If it should be found that the plaintiff
has made a "dear showing" of irrepa
rable injury abHnt preliminary injunc
tive relief, the next step then for the
court to take is "to balance the 'likeli
hood' of irreparable hanD to the plain
tiff [from failure to grant interim re
lief] against the 'likelihood' of hanD to
the defendant [from the grant of such
relief] .... " Blackwelder, 550 F.2d at
195.

Direz Israe~ 952 F.2d at 812.
3. If, after balancing the hann to the

plaintiff and to the defendant, "the
balance 'tips decidedly' in favor of
the plaintiff ... , a preliminary in
junction will be granted if 'the plain
tiff has raised questions going to the
merits so serious, substantial, diffi
cult and doubtful, as to make them
fair ground for litigation and thus
for more deliberate investigation'."

Rum Creek, 926 F.2d at 359, citing
Blackwelder, 550 F.2d at 195; Todd
by Todd v. Sorrell, 841 F.2d 87, 88 n.
2 (4th Cir.1988).

4. AB the balance tips away from the
plaintiff, a stronger showing on the
merits is required. Rum Creek, 926
F.2d at 359, citing Telvest, Inc. v.
Bradshaw, 618 F.2d 1029 (4th Cir.
1980).

5. The record before the Court fails to
clearly establish that Plaintiff will
suffer actual, immediate, irreparable
injury in the absence of an injunc
tion.

6. Because the record before the Court
does not show the present threat of
irreparable hanD to the Plaintiff, the
Plaintiffs Motion for Preliminary In
junction will be DENIED. An appro
priate Order shall be entered.

Kermit NEWSOME and Calmetta
NeWlOme, Plaintiff.,

Y.

SHELTER GENERAL INSURANCE
COMPANY, Allen D. SUJDJ'UI, Patricia
A. Sumrall and SumnII luunna
.\pne7, Defendant..

Clv. A. No. J91-806I<L).

United States District Court,
S.D. Mississippi,
Jackson Division.

Aug. 1, 1991.

Insureds under fIre policy brought ac
tion in state court against insurer, a non
resident, and against agents of insurers
who were residents. Defendants, alleging
fraudulent joinder of resident agents, re
moved case on basis of diversity of citizen
ship. On application of plaintiffs for re
view of order of magistrate judge denying

their motion to I
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cause of action, t
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John L. Walker,
Miss., for pJaintif:
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trolled the beneficial enjoyment of the
property right at stake, but stripped the
estate of assets which should have been
subject to his surviving spouse's right to her
elective share. Indeed, its..,t:express provi
sions" enabled the decedent, in terms of an
appropriate use of ejusdem generis, to re
tain a power to "revoke", "consume", "in
vade", or otherwise "dispose" of the corpus.
Thus, the agreement itself, by expressly
providing for the manner of its termination,
fell squarely within the express statutory
definition of the category of testamentary
substitute which here has been our concern
(EPTL 5-1.1, subd. [b], par. [1], cI. [E]).

Accordingly, the order of the Appellate
Division should be affirmed, with costs pay
able out of the estate to all parties appear
ing separately and filing separate briefs.

COOKE, C.J., and JASEN, JONES,
WACHTLER, MEYER and SIMONS, JJ.,
concur.

Order affirmed, etc.

TELEPROMPrER MANHATTAN CATV
CORP. et al., Respondents.

Court of Appeals of New York.

Feb. 17, 1983.

Landlord brought action challenging
statute requiring landlords to allow installa
tion of cable television facilities on their
properties for use of their tenants or ten
ants of other buildings. The Supreme
Court, Special Term, New York County,
Louis Grossman, Acting J., 98 Misc.2d 944,

446 N.E.2d 428

58 N.Y.2d 143

...llean LOREnO, on Behalf of Herself
and All Others Similarly

Situated, Appellant,

as restricted by paragraph (2), paragraph
(1) was unchanged.

Nevertheless, Henrietta, as the executrix,
urges us to construe the statute even more
narrowly. To support this position, in the
main, she essays a twofold approach. In
voking the ejusdem generis rule of con
struction, she would have us read the statu
tory phrase "in trust or otherwise" as limit
ing its application to transactions "trust
like" in nature. Moreover, she would have
us subscribe to a particular commentator's
theory that shareholder agreements should
not be classified as testamentary substi
tutes since "[a]ny contract can be abrogated
by mutual consent" (Rohan, Practice Com
mentary, McKinney's Cons.Laws of N.Y.,
Book 17B, EPTL 5-1.1, pp. 41-42). These
arguments are unpersuasive.

[3] The answer to the first of these con
tentions is that, while the eJusdem generis
rule, by which a series of specific words
describing things or concepts of a particular
sort are used to explain the meaning of a
general one in the same series (see People v.
Wardo, 48 N.Y.2d 408, 416, 423 N.Y.S.2d
470, 399 N.E.2d 59) frequently is resorted to
as an interpretative rule, it is rare that a
single word, though illustrative of a partic
ular genus or idea will reliably reveal the
intent behind a general one (Alexander v.
Tredegar Iron & Steel Co. [1945] AC 286,
297 [L. Wright]; London County Council v.
Tann [1954], 1 WLR 371, 1 All.Eng.L.Rep.
389). The employment of the word "other
wise" in "trust or otherwise" therefore is
better taken literally to mean "different
from" a trust (Webster's New International
Dictionary (2d ed.], p. 1729), a definition
which, not surprisingly, dovetails with the
Legislature's "evident purpose" (McKin
ney's Cons.Laws of N.Y., Book 1, Statutes,
§ 239, p. 409; 2A Sutherland, Statutory
Construction [Sands, 4th ed.), § 47.22, p. 18;
cf. Matter of Kleefeld, 55 N.Y.2d 253, 259
260, 448 N. Y.S.2d 456, 433 N.E.2d 521).

[4] Nor, in this context, can sharehold
ers' agreements be brushed off by likening
them to the abrogation of "any contract".
For one thing, the agreement here was the
means by which the decedent not only con-

LORETTO v. TELEPROMPTER MANHATTAN CATV CORP. 743
58 N.Y.2d 143 Cite as 459 N.Y.S.2d 743 (Ct.App. 1983)
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415 N.Y.S.2d 180, entered summary judg
ment for defendants, and landlord appealed.
The Supreme Court, Appellate Division, 73
A.D.2d 849, 422 N.Y.S.2d 550, affirmed, and
landlord appealed. The Court of Appeals,
53 N.Y.2d 124,440 N.Y.S.2d 843, 423 N.E.2d
320, affirmed, but on appeal the United
States Supreme Court, 102 S.Ct. 3164, re
versed and remanded. On remand, the
Court of Appeals, Meyer, J., held that: (1)
from effective date of statute, cable televi
sion company's "invasion" of plaintiff's
property was not a trespass, but for period
prior to that date plaintiff could maintain
action of trespass; (2) statute provides
method for determination of compensation
for crossover and noncrossover situations;
(3) exclusivity provision of the Eminent Do
main Procedure Law does not require a
contrary conclusion; (4) neither Federal nor
State Constitution proscribes determination
of compensation for a taking by a commis
sion rather than a court, subject to later
judicial review; (5) due process require
ment of just compensation was met despite
lack of provision for security; and (6) regu
lation of commission on cable television
which could be construed as barring claims
as to which an owner did not in fact have
notice in time to comply with the regulation
was invalid.

Order of Appellate Division modified
and case remitted to Supreme Court, New
York County and, as so modified, affirmed.

1. Telecommunications <1=449
Statute requiring landlords to allow in

stallation of cable television facilities on
their property for use of their tenants or
tenants of other buildings is a valid exercise
of the police power, and thus from the
effective date of that statute, cable televi
sion company's "invasion" of landlord's
property was in pursuance of law and was
not a trespass, but landlord could maintain
action in trespass for period prior to that
date. McKinney's Executive Law § 828.

2. Telecommunications G=:>449
Whatever the merit of contention that

cable television company lost power of con-

58 N.Y.2d 143

demnation upon merger, it should not be
permitted to frustrate purpose of legisla
ture under statute requiring landlord to
allow installation of cable television facili
ties for use of tenants of landlord's building
or other buildings, in case in which merger
did not occur until almost two years after
the present action had begun and, after
that merger, company merged into another
company which had power of condemnation.
McKinney's Business Corporation Law
§ 906(bXl); McKinney's Transportation
Corporations Law § 5; McKinney's Execu
tive Law §§ 811, 828.

3. Constitutional Law <1=48(1)
Statute is to be construed so as to

sustain its constitutionality if possible.
McKinney's Statutes § 150, subd. c.

4. Telecommunications <1=449
Statute requiring landlords to allow in

stallation of cable television facilities on
their property for use of their tenants or
tenants of other buildings provides method
of determination of compensation for cross
over and noncrossover situations, and lan
guage of statute providing for determina
tion of reasonable compensation "by regula
tion" is not inconsistent with power of adju
dication given the commission on cable tele
vision, but authorizes the commission to
limit by regulation the highest amount a
property owner may receive unless, on ap
plication by the property owner to the com
mission, that body, after hearing, fixes a
higher sum as the reasonable compensation
for the particular property. McKinney's
Executive Law §§ 811 et seq., 816, subds. 3,
5, 828, subd. 1, par. b.

5. Telecommunications <1=449
"Reasonable compensation" payable to

landlord who is required to allow installa
tion of cable television facilities on his prop
ertv does not differ from "just compensa
tio~," which as a constitutional concept re
quires the fixing of compensation as of the
time of taking, plus interest at the legal
rate. McKinney's Executive Law § 828.

See publication Words and Phrases
for other judicial constructions and
definitions.
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6. Telecommunications <2=449
Exclusivity provision of the Eminent

Domain Procedure Law does not supersede
the provisions under the statutes on the
commission on cable television for determi
nation by the commission of reasonable
compensation to landlord who is required to
allow installation of cable television facili
ties on his property, since provisions special
ly enacted to deal with and promote cable
television industry should not be deemed to
have been superseded by a general law re
lating to eminent domain. McKinney's
EDPL § 101; McKinney's Executive Law
§ 828; McKinney's Statutes §§ 396, 398;
Laws 1977, c. 840, § 1 et seq.

7. Eminent Domain <1=210
Neither the Federal nor the State Con

stitution proscribes determination by a com
mission, subject to judicial review, rather
than by a court, of compensation for a
taking, nor does provision of the State Con
stitution require that the Supreme Court
have concurrent jurisdiction along with
agency. McKinney's Const. Art. 1, § 7
note; Art. 6, §§ 1 et seq., 7, subd. b;
McKinney's Executive Law § 828; McKin
ney's CPLR 7801 et seq.

8. Eminent Domain <1=74
Although advance payment or the pro

vision of security for payment of compensa
tion is the general rule when property is
taken for private use, neither is an absolute
in the law of the just compensation.

9. CODltitutiOnai Law <1=278.3
Due process requirement of just com

pensation is met under statute requiring
landlord to allow installation of cable televi
sion facilities on his property, despite ab
sence of provision for security for payment
of compensation, since amount receivable
by any single property owner is small, dam
age to property by attachment of cable
facilities is relatively insignificant, cable
television company had offered to post a
bond, powers of the commission on cable
television were broad enough to encompass
requirement by rule or order of advance
payment or security, and there was reason
able certainty that landlords would receive

745

just compensation. McKinney's Executive
Law §§ 811, 815(2)(d)(iii); U.S.C.A. Const.
Amends. 5, 14.

10. Constitutional Law c=278.3
There is no such direct relationship be

tween the finances of the commission on
cable television and its determinations of
compensation to be paid by cable television
companies to landlords, who are required to
allow installation of facilities on their prop
erty for use of tenants, as to constitute a
denial of due process predicated on commis
sion bias. McKinney's Executive Law
§§ 817, 828; U.S.C.A. Const.Amend. 14.

ll. Telecommunications <1=449
Regulation of the commission on cable

television requiring application by landlord
for compensation for allowing installation
of cable television facilities on his property
within 60 days after October 30, 1973, or
date of installation, whichever is later, was
invalid as, in the context of a police power
rather than condemnation statute, it could
be construed by the commission to bar
claims as to which owner did not in fact
have notice in time to comply with the
regulation, but since nothing in applicable
statute required the adoption of such regu
lation or prevented the commission from
adopting a new regulation, invalidation of
the underlying statute was not required.
McKinney's Executive Law § 828; U.S.C.A.
Const.Amend. 14.

..J..Michael S. Gruen, Daniel J. Sullivan and ..J!!t
Eric B. Levine, New York City, for appel-
lant.

~ichael Lesch and John G. Nicolich, New ~t5

York City, for Teleprompter Manhattan
CATV Corp. and another, respondents.

.J.frederick A.O. Schwarz, Jr., Corp. Coun- ~..
sel, New York City (John C. Brennan, Leon-
ard Koerner and Alfred Weinstein, Asst.
Corp. Counsels, New York City, of counsel),
for City of New York, respondent.

Robert Abrams, Atty. Gen. (Lawrence J.
Logan and Peter H. Schiff, Asst. Attys.
Gen., of counsel), in his statutory capacity
under section 71 of the Executive Law.
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...ll." .J9PINION OF THE COURT

MEYER, Judge.

The Supreme Court in reversing our or
der of affirmance in this case (457 U.S.
--, 102 S.Ct. 3164, 73 L.Ed.2d 868, revg.
53 N.Y.2d 124,440 N.Y.S.2d 843, 42S N.E.2d
320) 1 and remanding to us for further pro
ceedings not inconsistent with its opinion
did not question our holding that section
828 of the Executive Law was a proper
exercise of the police power (457 U.S. at p.
--, 102 S.Ct. at pp. 3170--3171) but held
that the "otherwise valid regulation so frus
trates property rights that compensation
must be paid" (id.; see, also, 457 U.S. at p.
--,102 S.Ct., at p. 3179). It expre$8ed no
opinion, however, on the amount of com
pensation due, leaving that question for the
courts of this State to determine on remand
(457 U.S., at p. -, 102 S.Ct., at p. 3179).

Before us on remand, plaintiff argues (1)
that, her action being in trespass and de
fendant TelePrompter being without power
to condemn, she is entitled to damages on a
trespass theory; (2) that section 828 of the
Executive Law does not authorize the com
mission it creates to adjudicate compensa
tion or provide for compensation as to cross
over installations; and (3) that the section
is unconstitutional because it violates the
separation of powers doctrine, and fails to
provide for compensation or security in ad
vance of taking, and violates due process in
that notice is not given the owner and that
the commiaaion is biased.2 We conclude
that the judgment, 98 Misc.2d 944, 415 N.Y.
S.2d 1SO, entered by Special Term should be
modified (1) to make clear that its declara
tion of the validity of section 828 is subject
to the fixation of compensation by the com
mission upon application to it, (2) to declare
the commission's regulation 598.3 (9
NYCRR 598.3) invalid, and (3) to retain
jurisdiction for the purpose of reviewing

I. Relevant facts are set forth in our earlier
opinion and will not be repeated here. familiari·
ty with that opinion being assumed.

2. She also asks that we fix the rule of damages
and pass upon various procedural questions
denied by Special Term as moot. Concluding
as we do that compensation is to be fixed by

18 N.Y.2d 147

whether the compensation fixed by the
commission constitutes just compensation
within the meaning of the Constitution, but
to permit plaintiff, if she be so advised, to
proceed with her action in trespass for the
~od between February 28, 1972, the date J.!.11

on which she took title to 303 West l05th
Street, and January I, 1973, the effective
date of section 828. Except as so modified,
the judgment should be affirmed, with costs
to plaintiff.

I
[I] We held and the Supreme Court

agreed that section 828 is a valid exercise of
the police power. From the effective date
of that section, therefore, TelePrompter's
"invasion" of plaintiff's property was in
pursuance of law and not a trespass (Brew
ster v. Rogers Co., 169 N.Y. 73, SO, 62 N.E.
164). As to the period between plaintiff's
acquisition of title and the effective date of
the section there are, as outlined in our
earlier opinion (53 N.Y.2d, at pp. 134-136,
440 N.Y.S.2d 843, 42S N.E.2d 320), issues of
fact. TelePrompter is, therefore, entitled
to partial summary judgment making the
declarations outlined above, but as to the
period before December 31, 1972, permit
ting the action to proceed.

[2] Plaintiff argues, however, that al
though TelePrompter Manhattan was
formed under the Transportation Corpora
tions Law it lost its power of condemnation
under that law when it was merged into
TelePrompter Corporation, a stock corpora
tion, because neither the merger plan nor
the certificate of incorporation of the sur
viving corporation stated that the power of
condemnation was retained. We do not
pause to consider whether the power to
condemn is essential (see Boomer v. Atlan
tic Cement Co., 26 N.Y.2d 219. 309 N.Y.S.2d
312,257 N.E.2d 870) or whether, as defend-

the commission subject to review. we do not
reach the damage issue. As to the procedural
issues, our order is without prejudice to the
re·presentation by either party to Special Term
of any appropriate issue. including any previ
ously dismissed as moot.
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property.3 The commission's regulations
are entirely consistent with its being so
empowered for they expressly provide (9
NYCRR 598.1-598.7) for just such an appli
cation and determination and establish
rules as to pleadings, hearings and practice
before the commission (9 NYCRR 590.3,
590.4, 590.6-590.10, 590.51-590.59) fully
compatible with the usual process of adjudi
cation.

[6] For a number of reasons the exclu
sivity provision of the Eminent Domain
Procedure Law (EDPL 101) does not, as
plaintiff suggests, require a contrary con
clusion. Foremost is that what we are con
struing is an Executive Law provision spe
cially enacted to deal with and promote the
cable television industry, containing express
provision for the determination of reasona
ble compensation in other than a condemna
tion context but which, because it has now

J.!.51 been.Jl).eld to constitute a de facto taking,
must be applied in that context. The proce
dure established in the Executive Law was
established in light of the expertise of the
cable television commission, the small
amount of space occupied by cable facilities
and the large number of individual proper
ties that would be involved if the legislative
purpose of "maximum penetration • * * as
rapidly as • • * feasible" (Executive Law,
§ 811) was to be accomplished. It was en
acted three and a half years before the
Eminent Domain Procedure Law and was
not mentioned in chapter 840 of the Laws
of 1977 by which some 30 different laws
were amended or repealed in order to con-

3. Although as noted in footnote 2 we do not
now determine the measure of damages, that
being for the commission in the first instance,
we note, in light of the Supreme Court's ruling,
that reasonable compensation does not differ
from just compensation, which as a constitu
tional concept requires the fixing of compensa
tion as of the time of the taking (in plaintiffs
case, January 1, 1973, the effective date of
section 828) plus interest at the legal rate as it
existed during the period between that date and
the payment made as a result of the commis
sion determination (City of Buffalo v. Clement
Co., 28 N.Y.2d 241,254,266,321 N.Y.S.2d 345,
269 N.E.2d 895: see San Diego Gas & Elec. Co.
v. San Diego, 450 U.S. 621, 656-659, 101 S.Ct.
1287, 130&-1307, 67 L.Ed.2d 551 [Brennan, J.,

58 N.Y.2d 150

form their provisions to the EDPL. The
EDPL being a general rather than a special
law, section 828 procedures should not be
held to have been superseded by its provi
sions, the more particularly so because to do
so would require first instance court pro
cessing of a large number of small claims
intended to be dealt with in the courts only
by way of review of the commission's deter
mination (see People v. Mann, 31 N.Y.2d
253, 257-258, 336 N.Y.S.2d 633, 288 N.E.2d
595; McKinney's Cons. Laws of N.Y., Book
1, Statutes, §§ 396, 398).4

Nor do crossover installations present a
problem in construing the statute. The
conclusion reached in our prior opinion was
"that the Legislature intended to proscribe
interference with access for installation of
facilities on the property for whatever pur
pose without any provision for payment"
(53 N.Y.2d, at p. 142,440 N.Y.S.2d 843, 423
N.E.2d 320; emphasis added). The Su
preme Court has now held that the Consti
tution requires payment for both crossover
and noncrossover facilities (457 U.S. at p.
--, 102 S.Ct., at p. 3178) and the proce
dural provisions of section 816 are clearly
broad enough to encompass determination
of compensation for either or both. Al
though the commission's rules (9 NYCRR
598.1-598.7) do not as presently written ex
pressly include crossovers, they must, as a
result of the Supreme Court's holding, be
construed impliedly to include them and, we
have no..J.iioubt, will be promptly amended ...1l.S2

to conform to that holding.

dissenting, but note that three other Justices
joined in the dissent and that Justice Rehn·
quist, while concurring in the majority's dis
missal on jurisdictional grounds, announced his
acceptance of the principles stated in the Bren
nan dissent] ).

4. As to the instant action, a further reason that
EDPL does not apply is section 706 of lhat law,
which expressly provides that an action pend·
ing on the effective date of the chapter "may be
prosecuted as if this chapter had not been en·
acted." The present action was begun two and
a half years before the effective date of EDPL.
We prefer, however, to base our conclusion
upon the reasoning set forth in the text.
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B
[8, 9] Although advance payment or the

provision of security for payment of com
pensation is the general rule when property
is taken for a private use, neither is an
absolute in the law of just compensation
(Brickett v. Haverhill Aqueduct Co., 142
Mass. 394, 8 N.E. 119; see Cherokee Nation
v. Kansas Ry. Co., 135 U.S. 641, 10 S.Ct.
965,34 L.Ed. 295; Matter of American Tel.
& Tel. Co. of N.J., 128 N.J.Super. 238,319
A.2d 754). The Constitution does not re
quire that the statutory aim of "rapid de
velopment of the cable television industry"
(Executive Law, § 811; see, also, § 815,
subd. (2), par. [d), d. [iii) be frustrated'
under the circumstances of this case, where
TelePrompter has proceeded in good faith
under a statutory license not conditioned
upon the advance payment of or security
for compensation but which must now, as a
result of the Supreme Court's ruling, be
construed to require adequate compensa
tion. The critical inquiry is whether the
due process requirement of just compensa
tion has been mel Where, as here, so far
as the record discloses (1) the amount re
ceivable by any single property owner is
small, (2) the damage to such an owner's
property by attachment of cable facilities
relatively insignificant, (3) TelePrompter
has offered in light of the Supreme Court's
ruling to post a bond, and (4) the powers of
the commission are broad enough to encom
pass a requirement by rule or order or both
of advance payment or security as deemed
necessary to assure the adequacy of com
pensation as to both amount and certainty
of payment and Special Term on remand to
it will have similar power, there is reasona
ble certainty that plaintiff and the mem
bers of the class as finally determined will
receive just compensation for the takings

LORETTO v. TELEPROMPTER MANHATTAN CATV CORP.
58 N.Y.2d 153 Cite as 459N.Y.S.2d 743 (CI.App. 1983)

III court or agency" (emphasis supplied). The
There remain for consideration the ai- subdivision makes no reference whatsoever

leged constitutional flaws. to agencies as distinct from courts and
plaintiff points to nothin~lse to suggest -US3

that administrative agencies cannot be giv-
en a first instance adjudicatory function,
subject to judicial review.

A

[7] Plaintiff's separation of powers ar
guments do not withstand analysis. Nei
ther the Federal nor the State Constitution
proscribes determination of compensation
for a taking by a commission rather than a
court. Thus in Bauman v. Ross, 167 U.S.
548, 593, 17 S.Ct. 966, 42 L.Ed. 270, the
Supreme Court approved of commissioners
"appointed by a court or by the executive"
and former subdivision (b) of section 7 of
article I of the New York Constitution,
which was repealed in 1964 as "obsolete and
superfluous" (McKinney's Cons. Laws of
N.Y., Book 2, N.Y. Const., Art. I, § 7, His
torical Note), authorized determination of
compensation by commissioners. Plaintiff's
emphasis on our reference in Matter of
Keystone Assoc. v. MoerdJer, 19 N.Y.2d 78,
89, 278 N.Y.S.2d 185, 224 N.E.2d 700, to the
determination of compensation as a judicial
function is misplaced. What was there
held, as the citation of Matter of City of
New York (Fifth Ave. Coach Lines), 18
N.Y.2d 212, 218, 273 N.Y.S.2d 52, 219
N.E.2d 410, shows, was that the Legislature
may not itself fix compensation, not that it
may not authorize the first instance deter
mination of compensation by· commissioners
ora commission, subject to later judicial
review.

Nothing in article VI of the New York
Constitution requires a contrary conclusion.
United Baking Co. v. Bakery '" Confection
ery Workers' Union, 257 App.Div. 501, 14
N.Y.S.2d 74, on which plaintiff relies, is
distinguishable, for there the agency's find
ings would not have been subject to review
(id., at p. 506, 14 N.Y.S.2d 74), whereas
under section 828 the commission's determi
nation is subject to review, in the instant
case, in this proceeding and, in cases not
similarly arising, by article 78 review. Nor
does subdivision b of section 7 of article VI
of the Constitution require, as plaintiff sug
gests, that the Supreme Court have "con
current jurisdiction along with any other

o
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COOKE, C.J., and JASEN, JONES,
WACHTLER, FUCHSBERG and SIMONS,
JJ., concur.

Upon reargument, following remand by
the Supreme Court of the United States,
order modified, with costs to appellant, and
case remitted to Supreme Court, New York
County, for further proceedings in accord
ance with the opinion herein and, as so
modified, affirmed.

306 N.Y.S.2d 920, 255 N.E.2d 158; Cohen
and Karger, Powers of the New York Court
of Appeals [rev. ed.], p. 641), but in any
event appears from the stipulated facts no
longer to present a problem. The limitation
upon presentation of a claim, framed in the
context of a police power rather than a
condemnation statute, could be construed
by the commission to bar claims as to which
an owner did not in fact have notice in time
to comply with the regulation. Nothing in
the statute required the adoption of such a
regulation, however, or prevents the com
mission from adopting a new regulation
relating the limitation period to the service
of notice upon a property owner. Such
problem as the present regulation creates
will be sufficiently taken care of by modify
ing the judgment to declare the regulation
invalid but does not require invalidation of
the underlying statute.

For the reasons set forth above the order
of the Appellate Division, 73 A.D.2d 849,
422 N.Y.S.2d 550, should be modified, with
costs to appellant, and...ilhe case remitted to .Jl&5

Supreme Court, New York County, for fur-
ther proceedings in accordance with this
opinion and, as so modified, affirmed.

750

C
[10] The due process objection predicat

ed on commission bias is sufficiently an
swered by Withrow v. Larkin, 421 U.S. 35,
5~58, 95 S.Ct. 1456, 1469-1470,43 L.Ed.2d
712 and Richardson v. Perales, 402 U.S. 389,
410, 91 S.Ct. 1420, 1431, 28 L.Ed.2d 842 and
need not be discussed further. Equally un
availing is the suggestion of constitutional
impropriety claimed to result from the as
sessment provisions of section 817 of the
Executive Law (People ex reI. New York
Elec. Lines Co. v. Squire, 107 N.Y. 593,602,
14 N.E. 820, affd. 145 U.S. 175, 12 S.Ct. 880,
36 L.Ed. 666; see, also, Matter of Kings
County Light. Co. v. Maltbie, 244 App.Div.
475,280 N.Y.S. 560). Notably, unlike Ward
v. Village of Monroeville, 409 U.S. 57, 93
S.Ct. 80, 34 L.Ed.2d 267, there is here no
such direct relationship between the com
mission's finances and its determination of
compensation to be paid by CATV compa
nies to property owners as to constitute a
denial of due process.

[11] Plaintiff's remaining due process
arguments relate to the fact that notice is
not required to be given and that the com
mission's regulations (9 NYCRR 598.3) re
quire that an owner's application be made
within 60 days after October 30, 1973 or the
date of installation, whichever is later. The
notice problem is not properly before us
(see Telaro v. Telaro, 25 N.Y.2d 433, 439,

that have resulted from TelePrompter's
various entries pursuant to statutory leave.
It would, of course, had the statutory
scheme been envisioned by the Legislature
as a taking, have been better had the stat
ute included explicit provisions dealing with
the problem. Under the circumstances of
this case, however, it would be an exalta
tion of form over substance to invalidate

...1:..54 the statutory license~uthorizedas the Su
preme Court has held by the police power,
on such a basis.
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3. Eminent Domain *"13

The public benefit being advanced by
the power of eminent domain must not only
be the primary benefit conferred by the
condemnation, but must also be "clear and
significant," rather than speculative or
marginal.

4. Eminent Domain *"17

The heightened scrutiny standard of
review applied to the city's exerciH of con
demnation power condemning cable accesa
easement in apartment complexes; the ca
ble television franchisee, Dot the city, pro
vided service. the easements would belong
to the city in name only, and commercial
benefit would belong to the franchisee.

5. Eminent Domain -17

Universality requirement imposed on
cable television service providen did not
transform an otherwise nonpubUe service
into a public service for purposes of deter
mining legitimacy of city's condemnation of
cable television aeeeaa easements in apart
ment complexes.

6. Eminent Domain "17

Cable television service's emergency
override system. which duplicated those
used by local television and radio stations
and city's emergency siren system, was not
a sufficient public benefit to justify city's
condemnation of cable television aecesa
eaaementa in apartment complexes.

7. Eminent Domain "17

Franchise fee reaped by city from ca
ble television franchisee was not sufficient
public benefit to legitimize condemnation of
cable television aeceu easements in apart
ment complexes; ute to which property
was put, rather than indireet financial ben
efit, had to be public.

v.

l. lldaent Domain "13

~'1 eondenmation muat serve a pubUc
~ .or publie neceuity, or the condem
-. invalid.

em OF LANSING, Plaintiff-Appellee,

Y.

LANSING v. EDWARD ROSE REALTY
Cite u 411 N.W.2d 795 (MIchApp. 1992)

192 Mich.App. 551 2. Eminent Domain '*"'"13

CITY OF LANSING, Plaintiff-Appellee. When the power of eminent domain is
exercised in a way benefitting specific or
identif"l&ble private interests, a court in·
spects with heightened scrutiny the claim
that the public interest is the predominant
interest being advanced.

EDWARD ROSE ASSOCIATES, INC.,
d/b/a Flint Bulldlnc Company,

Inc., Defendant-Appellant,

and

AJaerican Federal Sann.. " Loan Auo
ciatlon, and the Gnat Wat Life A.

.uranee Compan" Defendanta.

NOlo 116531, 118532.

Court of Appeals of Michigan.

Submitted May 14, 1991, at Lansing.

Decided Jan. 21, 1992, at 9:50 a.m.
Released for Publication April 13, 1992.

City filed action agaiDIt apartment
eomplex owners seeking to obtam perma
oent euementa for the purpose of allowing
eable television franchisee to provide cable
television service to tenanta of the complex
.. u authorized by city ordinance. The
Ingham Circuit Court, Carolyn Sten, J., up
held condemnation as valid, and complex
owners appealed. The Court of Appeals,
KaeKenzie, J., held that: (1) because ease
menta primarily benefitted cable television
Ieniee provider, heightened scrutiny stan
dard applied to condemnation, and (2) pri
'Itt benefit to franchisee predominated
OYer publie benefit.

Reversed.

:EDWARD ROSE REALTY. INC•• a Mieh
Ipn corporation. and Trappen Coye
Apartmentl-Phue 3, a Mlehlpn eo
partnenhlp, Defendanta-Appellants,

and

The Kina National Bank
of Washiftlton. D.C..

Defendant.
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8. Eminent Domain $»17
Public, education and government

channels, which cable television service
franchisee was required to provide under
city ordinance, served a valid public pur
pose, for purposes of determining validity
of city's exercise of eminent domain power
to condemn cable access easements in
apartment complexes.

9. Eminent Domain $=>17
Private benefits to cable franchisee,

rather than public benefits resulting from
availability of public, education and govern
ment channels, predominated in city's con
demnation of permanent easements for ca
ble television service through apartment
complexes, and thus proposed condemna
tion exceeded city's eminent domain author
ity.

Alvan P. Knot, City Atty., and Dickinson,
Wright, Moon, Van Dusen & Freeman by
Gregory L. McClelland and Jeffery V.
Stuckey, and Latterman & Associates by
Mark A. Latterman, Lansing, for City of
Lansing.

Farhat, Story & Kraus, P.C. by Richard
C. Kraus, Lansing, and Winston & Strawn
by Deborah C. Costlow, Washington, D.C.,
for Edward Rose Realty, Inc., Trappers
Cove Apartments-Phase III, and Edward
Rose Associates, Inc.

Before MARILYN J. KELLY, P.J., and
MacKENZIE and GRIBBS, JJ.

MacKENZIE, Judge.

In these condemnation actions, the City
of Lansing seeks permanent easements
through two apartment complexes owned
by defendants for the purpose of allowing
Continental Cablevision to provide cable
television service to tenants of the complex
es. The proposed condemnation is sup
ported by an ordinance passed by the Lan
sing City Council that authorizes condem
nation proceedings upon the request of a
cable television franchisee. Defendants ap
peal by leave granted from an order up
holding the validity of the proposed con
demnation and with regard to certain un-

derlying orders involving evidentiary rul.
ings and other procedural matters. We
conclude that the proposed condemnation
exceeds the city's authority to take private
property through the power of eminent do
main. Accordingly, we reverse.

I
In 1971, the City of Lansing, by ordi·

nance, established a nonexclusive franchise
system for cable television service to the
general public. Under the ordinance, a
franchisee must provide public, education,
and government channels (PEG channels)
carrying local government and education
programming, together with facilities for
the public to create and broadcast its own
programs on these channels. The ordi
nance also contains an antiredlining provi·
sion requiring universal service throughout
the city. Further, the ordinance requires a
"911 override" allowing the broadcast of
information in the event of an emergency.
Only Continental Cablevision has obtained
a franchise under this ordinance.

From 1980 to 1987, Continental Cablevi·
sion contracted with defendants to provide
cable television service to residents of de
fendants' apartment complexes. At the
end of the contract term, defendants elect·
ed not to renew the contract, and instead
purchased and installed private cable tele
vision systems, referred to as SMATV (Sat
ellite Master Antenna Television), at the
apartment complexes. For a fee in addi
tion to monthly rent, tenants at the apart·
ments can obtain from defendants SMATV
service of up to sixty-six channels.

After defendants notified Continental Ca'
blevision that its contract to provide service
at the apartment complexes would not be
renewed, the Lansing City Council passed
Ordinance 753. That ordinance authorizes
the city to commence condemnation pro
ceedings upon request of a cable television
franchisee whenever the owner of any
dwelling refuses, directly or indirectly, to
permit any resident of such building to
receive franchised cable service. Pursuant
to the ordinance, the city, at the behest of
Continental Cablevision, passed resolutions
condemning easements on defendants'
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III
We next consider whether, applying the

heightened scrutiny standard, the benefits
of tenant aeeesa to Continental Cablevision
service constitute a sufficient pub1ie pur
pose to juatify the condemnation of defen
dants' property. The trial court ruled that.
even if the Poleto1lm heightened scrutiny
test applied, the benefits of cable acce81

constituted a sufficient public purpose to
warrant condemnation.

A

The trial court analyzed plaintiff's claim
of a public neeeaity by finding four pri
mary "franchiae cable benefita": (1) the
PEG channela and the accompanying
studio, equipment, and training personnel,
(2) univenal service, (8) the emergency
override s)'Btem, and (4) the franchiae fee
pakI to the city by the cable company.

[5] We are of the opinion that. of these
facton, only the first qht legitimize the
city's condemnation of euements. Univer
sal service cannot be conaidered a publie

LANSING v. EDWARD ROSE REALTY
CIte .. 411 N.W.2d 795 (MichApp. 199Z)

property for the purpose of providing Con- Poletown, supra, p. 634, 304 N.W.2d 455.
tinental Cablevision service to residents at (Emphasis added.) In this case, the pro
defendants' apartment complexes. Defen- posed easement would directly benefit Con
dants challenged the condemnation on the tinental Cablevision by giving it the ability
basis of public necessity. The trial court to reach potential new customers. Fur
found that Ordinance 753 serves a public ther, in Chmelko, supra, the heightened
interest and upheld the condemnation as scrutiny standard was applied where the
valid. land in question was to be "made available

to a private party". Ido, p. 262, 416 N.W.2d
401. (Emphasis added.) In this case, the
easements would be made available to Con
ti~ental Cablevision and the city would be
fully indemnified by Continental Cablevj.
sion. In short, the proposed easements are
for the purpose of providing essentially
commercial cable television service; Conti
nental Cablevision provides such service,
the city does not. The easements thus
would be the city's in name only. Under
these circumstances, where the commercial
profit would belong to Continental Cablevi
sion, the heightened scrutiny standard
should be applied even though the proposed
easements would technically be held by the
city.

II
[1-3] Both the Fifth Amendment of the

federal constitution and Const. 1963, art.
10, § 2 prohibit the taking of private prop
erty without just compensation. Any con
demnation must serve a public purpose or
public necessity, or the condemnation is
invalid. Pen Marquette R. Co. v. United
Statel Gypsum Co., 154 Mich. 290, 297,
117 N.W.73S (1908). When the power of
eminent domain is exercised in a way bene
fiting specifie and identifiable private inter
ests, a court inspects with heightened scru
tiny the claim that the public interest is the
predominant interest being advanced.
Poletoton Neighborhood Council v. De
troit, 410 Mich. 616, ~5, 304 N.W.2d
455 (1981). See also Center Line v.
Chmelko, 164 Mich.App. 251, 416 N.W.2d
401 (1987). The public benefit must not
only be the primary benefit conferred by
the condemnation, but mUlt also be "clear
and significant" rather than "speculative or
marginal." Poletotlm, nprG, 410 Mich.
pp. 634-635, 304 N.W.2d .55.

Defendants contend that because the
city'a condemnation power in this cue waS
exercised in a way that benefited a private
intereat-Continental Cablevision-the trial
court should have employed the Poletown.
"heightened scrutiny" standard in exam
ining the city's claim that the public inter
.t is the predominant interest being ad
VlDeed. The trial court ruled that the
heightened scrutiny test does not apply be
~uae the easements were to be held by the
dty and not conveyed to Continental Ca
bleviaion.

. [(] We think that the trial court's poai
~ represents an overly narrow view. At
"ue is whether "the condemnation power
[bu.been] exercised in a way that benefit.
'Peeifie and identiraable private interests."
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B
IS] The trial court found that the pri

mary difference between Continental Ca
blevision's service and defendants' SMATV
service lies in the availability of PEG chan
nels on Continental Cablevision. The pub
lic benefit in this cue thus consists chiefly
of the provision of PEG channels to resi
dents already able to receive SMATV but
wishing to receive the PEG channels. This
benefit stands in sharp contrast to the pur
pose of addressing Detroit's marked need
for economic development that apparently
justified taking measures benefiting pri
vate interests in Poletovm. Nevertheles8,
it is apparent that the PEG programming
including the broadcast of city council
meetings and supplemental courses offered
by local educational institutions-serves a
V'alid public purpose.

benefit unless it haa already been deter
mined that the service universaUy provided
is itself a public benefit. Moreover, the
fact that cable franchisees may be required
to offer service to aU residents and refrain
from redlining does not justify placing an
access burden on landlords. In short, the
universality requirement that cable tele
vision operators must satisfy cannot trans
form an otherwise nonpublic service into a
public one.

(6) The emergency override system is,
aa admitted by plaintiffs witnesses, dupli
cative of those used by local television and
radio stations. The city also baa an emer
gency siren system. The incremental pub
lic benefit in the emergency override sys
tem appears negligible.

[7) In addition, the franchise fee reaped
by the city from the franchisee does not
legitimize the taking. It is the use to
which the property is put that must be
public, not the indirect financial benefit to
the municipality. See Chmelko, BUpra,
164 Mich.App. at pp. 263-264, 416 N.W.2d
401. Raising revenue properly belongs to
the taxing power of a public body, and
taxes may be levied and revenue raised
without taking private property. See Pole
town, 8Upra, 410 Mich. at p. 638, 304
N.W.2d 455.

-,;

i
I
\

IV
UDder any standard of review, the pri

mary purpose of a taking must be public.
In this cue, while the provision of fran
chiae cable service to tenants who alreadY
have aceeu to nonfranchiae cable service
may constitute a public purpose, that pur
poM ia margina1 at beat and is clearly
outweighed by Continental Cablevision's in
terest in expanding its customer hue and
generating additional revenues. Accord
ingly, the judgment of the lower court with
respect to the issue of necessity is re
versed.

This disposition makes it unnecessary to
decide defendants' remaining claims.

Reversed.

481 NORTH WESTERN REPORTER, 2d SERIES

C
[9] FinaUy, under the second prong of

the Poktown heightened scrutiny test, we
must decide whether the private or publie
benefit predominates. Under the eireum
stances of this case, we conclude that the
primary beneficiary of the taking is not the
public, but rather Continental Cablevision.
The condemnation permits Continental Ca·
blevision to use the eaaements not merely
to provide PEG programming to interested
tenants of defendants' apartment complex·
es, but also to sell to hundreds of residents
its full range of buic and premium servie
es euentially duplicative of the defendants'
SMATV programming. The public benefit
flowing from this action is marginal at
most and must be deemed secondary to the
commercial benefits flowing to Continental
Cablevision. As noted by defendants, Ordi
nance 758 does not confer upon tenants the
right to access franchise cable service; it
confers upon the cable franchisee the abili
ty to provide aeeeas. Rather than benefit·
ing the public interest, it appears that the
proposed condemnation is an attempt by a
private entity to use the city's taking pow·
ers to acquire what it could not get
through arm's length negotiations with de
fendants.

798 Mich.
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LORETTO 1'. TELEPROMPTER MANHATTAN CATV CORP. 419

Syllabus

LORETTO t'. TELEPROMPTER MANHATTAN CATV
CORP. ET AL.

APPEAL FROM THE COURT OF APPEALS OF NEW YORK

No. 81-244. Argued March 30, 1982-Decided June 30, 1982

A New York statute provides that a landlord must permit a cable television
(CATV) company to install its CATV facilities upon his property and
may not demand payment from the company in excess of the amount de
termined by a State Commission to be reasonable. Pursuant to the stat
ute, the Commission ruled that a one-time $1 payment was a reasonable
fee. After purchasing a five-story apartment building in New York
City, appellant landlord discovered that appellee CATV companies had
installed cables on the building, both "crossovers" for serving other
buildings and "noncrossovers" for serving appellant's tenants. Appel
lant then brought a class action for damages and injunctive relief in a
New York state court. alleging, inter alia, that installation of the cables
insofar as appellee companies relied on the New York statute constituted
a taking without just compensation. Appellee New York City, which
had granted the companies an exclusive franchise to provide CATV
within certain areas of the city, intervened. Upholding the New York
statute, the trial court granted summary judgment to appellees. The
Appellate Division of the New York Supreme Court affirmed, and on
further appeal the New York Court of Appeals also upheld the statute,
holding that it serves the legitimate police power purpose of eliminating
landlord fees and conditions that inhibit the development of CATV,
which has important educational and community benefits. Rejecting
appellant's argument that a physical occupation authorized by govern
ment is necessarily a taking, the court further held that the statute did
not have an excessive economic impact upon appellant when measured
against her aggregate property rights, did not interfere with any reason
able investment-backed expectations,and accordingly did not work a
taking of appellant's property.

Held: The New York statute works a taking of a portion of appellant's
property for which she is entitled to just compensation under the Fifth
Amendment, as made applicable to the States by the Fourteenth
Amendment. Pp. 42~41.

(a) When the "character of the governmental action," Penn Central
Transportation Co. v. New York City, 438 U. S. 104, 124, is a perma
nent physical occupation of real property, there is a taking to the extent

-':~." .....
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MARSHALL, J., delivered the opinion of the Court, in which BURGER,
C. J., and POWELL, REHNQUlST, STEVENS, and O'CONNOR, JJ., joined.
BLACKMUN, J., filed a dissenting opinion, in which BRENNAN and WHITE,
JJ., joined, post, p. 442.

Michael S. Gruen argued the cause and filed briefs for
appellant.

Erwin N. Griswold argued the cause for appellees. With
him on the brief for appellees Teleprompter Manhattan

of the occupation without regard to whether the action achieves an im
portant public benefit or has only minimal economic impact on the owner.
Pp.426-435.

(b) To the extent that the government permanently occupies physical
property, it effectively destroys the owner's rights to possess, use, and
dispose of the property. Moreover, the owner suffers a special kind of
injury when a stranger invades and occupies the owner's property.
Such an invasion is qualitatively more severe than a regulation of the use
of property, since the owner may have no control over the timing, ex
tent, or nature of the invasion. And constitutional protection for the
rights of private property cannot be made to depend on the size of the
area permanently occupied. pp. 435-438.

(c) Here, the cable installation on appellant's building constituted a
taking under the traditional physical occupation test, since it involved a
direct physical attachment of plates, boxes, wires, bolts, and screws to
the building, completely occupying space immediately above and upon
the roof and along the building's exterior wall. There is no COI18titu
tional difference between a crossover and noncrossover installation,
since portions of the installation necessary for both types of installation
permanently appropriated appellant's property. The fact that the New
York statute applies only to buildings used as rental property does not
make it simply a regulation of the use of real property. Physical occupa
tion of one type of property but not another is no less a physical occupa
tion. The New York statute does not purport to give the tenant any
enforceable property rights with respect to CATV installation, and thus
cannot be construed as merely granting a tenant a property right as an
appurtenance to his leasehold. Application of the' physical occupation
rule in this case will not have dire consequences for the government's
power to adjust landlord-tenant relationships, since it in no way alters
the usual analysis governing a State's power to require landlords to com
ply with building codes. pp. 438-440.

53 N. Y. 2d 124, 423 N. E. 2d 320, reversed and remanded.

'.' rdad ....

CATV Corp.
Schwarz, Jr., :
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-Micluul D. Botwi:n and Jame, J. Bierbower filed a brief for the Na
tional Satellite Cable Association et al. as amici curiae urging reversal.

Briefs of amici curiae urging affirmanee were filed by Robert Abrams,
Attomey General, pro ,e, Shirley Adelaon Siegel, Solicitor General, and
La~e J. Logan, Assistant Attomey General, for the Attomey General
of New York; by Brenda L. Fox, Jam.ea H. Ewalt, and Robert St. John
Roper for the National Cable Television Association, Inc.; and by Stuart
Robinowitz and Richard A. Rosen for the New York State Cable Televi
sion Association.

I Teleprompter Manhattan CATV was fonnerly a subsidiary, and is now
a division, of Teleprompter Corp.

LOREITO v. TELEPROMPTER MANHAITAN CATV CORP. 421

CATV Corp. et al. was Michael Lesch. Frederick A. O.
Schwarz, Jr., and Leonard Koerner filed a brief for appellee
City of New York. *

JUSTICE MARSHALL delivered the opinion of the Court.
This case presents the question whether a minor but per

manent physical occupation of an owner's property author
ized by government constitutes a "taking" of property for
which just compensation is due under the Fifth and Four
teenth Amendments of the Constitution. New York 'law
provides that a landlord must pennit a cable television com
pany to install its cable facilities upon his property. N. Y.
Exec. Law §828(1) (McKinney Supp. 1981-1982). In this
case, the cable installation occupied portions of appellant's
roof and the side of her building. The New York Court of
Appeals ruled that this appropriation does not amount to a
taking. 53 N. Y. 2d 124, 423 N. E. 2d 320 (1981). Because
we conclude that such a physical occupation of property is a
taking, we reverse.

I
Appellant Jean Loretto purchased a five-story apartment

building located at 303 West 105th Street, New York City,
in 1971. The previous owner had granted appellees Tele
prompter Corp. and Teleprompter Manhattan CATV (col
lectively Teleprompter) 1 pennission to install a cable on
the building and the exclusive privilege of furnishing cable

- oJ
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t The Court of Appeals defined a "crossover" more comprehensively as
occurring:

"[W]hen (1) the line servicing the tenants in a particular building is ex
tended to adjacent or adjoining buildings, (2) an amplifier which is placed
on a building is used to amplify signals to tenants in that building and in a
neighboring building or buildings, and (3) a line is placed on a building,
none of the tenants of which are provided CATV service, for the purpose of
providing service to an adjoining or adjacent building." 53 N. Y. 2d. at
1:3:3, n. 6. 42:3 N. E. 2d. at 323, n. 6.

television (CATV) services to the tenants. The New York
Court of Appeals described the installation as follows:

"On June 1, 1970 TelePrompter installed a cable
slightly less than one-half inch in diameter and of ap
proximately 30 feet in length along the length of the
building about 18 inches above the roof top, and direc
tional taps, approximately 4 inches by 4 inches by 4
inches, on the front and rear of the roof. By June 8,
1970 the cable had been extended another 4 to 6 feet and
cable had been run from the directional taps to the ad
joining building at 305 West 105th Street." Id., at 135,
423 N. E. 2d, at 324.

Teleprompter also installed two large silver boxes along the
roof cables. The cables are attached by screws or nails pene
trating the masonry at approximately two-foot intervals, and
other equipment is installed by bolts.

Initially, Teleprompter's roof cables did not service appel
lant's building. They were part of what could be described
as a cable "highway" circumnavigating the city block, with
service cables periodically dropped over the front or back of a
building in which a tenant desired service. Crucial to such a
network is the use of so-called "crossovers"-cable lines ex
tending from one building to another in order to reach a new
group of tenants. Z Two years after appellant purchased the
building, Teleprompter connected a "noncrossover" line
i. e., one that provided CATV service to appellant's own ten
ants-by dropping a line to the first floor down the front of
appellant's building.
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Prior to 197;3. Teleprompter routinely obtained authoriza
tion for its installations from property owners along the
cable's route, compensating the owners at the standard rate
of 5% of the gross revenues that Teleprompter realized from
the particular property. To facilitate tenant access to
CATV, the State of New York enacted §828 of the Executive
Law, effective January 1, 1973. Section 828 provides that a
landlord may not "interfere with the installation of cable tele
vision facilities upon his property or premises," and may not
demand payment from any tenant for permitting CATV, or
demand payment from any CATV company "in excess of any
amount which the [State Commission on Cable Television]
shall, by regulation, determine to be reasonable." 3 The
landlord may, however, require the CATV company or the
tenant to bear the cost of installation and to indemnify for any
damage caused by the installation. Pursuant to §828(l)(b),
the State Commission has ruled'that a one-time $1 payment

I New York Exec. Law § 828 (McKinney Supp. 1981-1982) provides in
part:

"I. No landlord shall
"a. interfere with the installation of cable television facilities upon his

property or premises, except that a landlord may require:
"i. that the installation of cable television facilities conform to such rea

sonable conditions as are necessary to protect the safety, functiontng and
appearance of the premises, and the convenience and well-being of other
tenants;

"ii. that the cable television company or the tenant or a combination
thereof bear the entire cost of the installation, operation or removal of such
facilities; and

"iii. that the cable television company agree to indemnify the landlord
for any damage caused by the installation, operation or removal of such
facilities.

"b. demand or accept payment from any tenant, in any form, in ex
change for permitting cable television service on or within his property or
premises, or from any cable television company in exchange therefor in ex
cess of any amount which the commission shall, by regulation, determine to
be reasonable; or

"c. discriminate in rental charges, or otherwise, between tenants who
receive cable television service and those who do not."

~-._.



•Class-action status was granted in accordance with appellant's request,
except that owners of single-family dwellings on which a CATV component
had been placed were excluded. Notice to the class has been postponed,
however, by stipulation.

is the normal fee to which a landlord is entitled. In the Mat·
ter of Implementation of Section 828 of the Executive Law,
No. 90004, Statement of General Policy (New York State
Commission on Cable Television, Jan. 15, 1976) (Statement of
General Policy), App. 51-52; Clarification of General Policy
(Aug. 27, 1976), App. 68-69. The Commission ruled that
this nominal fee, which the Commission concluded was equiv
alent to what the landlord would receive if the property were
condemned pursuant to New York's Transportation Corpora
tions Law, satisfied constitutional requirements "in the ab
sence of a special showing of greater damages attributable to
the taking." Statement of General Policy, App. 52.

Appellant did not discover the existence of the cable until
after she had purchased the building. She brought a class
action against Teleprompter in 1976 on behalf of all owners of
real property in the State on which Teleprompter has placed
CATV components, alleging that Teleprompter's installation
was a trespass and, insofar as it relied on §828, a taking with
out just compensation. She requested damages and injunc
tive relief.· Appellee City of New York, which has granted
Teleprompter an exclusive franchise to provide CATV within
certain areas of Manhattan, intervened. The Supreme
Court, Special Term, granted summary judgment to Tele
prompter and the city, upholding the constitutionality of
§82B in both crossover and noncrossover situations. 98
Misc. 2d 944,415 N. Y. S. 2d 180 (1979). The Appellate Di
vision affirmed without opinion. 73 App. Div. 2d 849, 422
N. Y. S. 2d 550 (1979).

On appeal, the Court of Appeals, over dissent, upheld the
statute. 53 N. Y. 2d 124,423 N. E. 2d 320 (1981). The court
concluded that the law requires the landlord to allow both
crossover and noncrossover installations but permits him to

424 OCTOBER TERM, 1981
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request payment from the CATV company under §828(l)(b),
at a level determined by the State Cable Commission, only
for noncrossovers. The court then ruled that the law serves
a legitimate police power purpose-eliminating landlord fees
and conditions that inhibit the development of CATV, which
has important educational and community benefits. Reject
ing the argument that a physical occupation authorized by
government is necessarily a taking, the court stated that the
regulation does not have an excessive economic impact upon
appellant when measured against her aggregate property
rights, and that it does not interfere with any reasonable
investment-backed expectations. Accordingly, the court
held that §828 does not work a taking ofappellant's property.
Chief Judge Cooke dissented, reasoning that the physical
appropriation of a portion of appellant's property is a taking
without regard to the balancing analysis courts ordinarily
employ in evaluating whether a regulation is a taking.

In light of its holding, the Court of Appeals had no occasion
to determine whether the $1 fee ordinarily awarded for a
noncrossover installation was adequate compensation for the
taking. Judge Gabrielli, concurring, agreed with the dissent
that the law works a taking but concluded that the $1 pre
sumptive award, together with the procedures permitting a
landlord to demonstrate a greater entitlement, affords just
compensation. We noted probable jurisdiction. 454 U. S.
938 (1981).

II

The Court of Appeals determined that §828 serves the
legitimate public purpose of "rapid development of and maxi
mum penetration by a means of communication which has im
portant educational and community aspects," 53 N. Y. 2d, at
143-144, 423 N. E. 2d, at 329, and thus is within the State's
police power. We have no reason to question that deter
mination. It is a separate question, however, whether an
otherwise valid regulation so frustrates property rights that
compensation must be paid. See Penn Central Transporta-
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fion Co. v. New York City, 438 U. S. 104, 127-128 (1978);
Delau'ate, L. & W. R. Co. v. Morristown, 276 U. S. 182, 193
(1928). We conclude that a permanent physical occupation
authorized by government is a taking without regard to the
public interests that it may serve. Our constitutional his
tory confirms the rule, recent cases do not question it, and
the purposes of the Takings Clause compel its retention.
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In Penn Central Transportation Co. v. New York City,
supra, the Court surveyed some of the general principles
governing the Takings Clause. The Court noted that no "set
formula" existed to determine, in all cases, whether com
pensation is constitutionally due for a government restric
tion of property. Ordinarily, the Court must engage in
"essentially ad hoc, factual inquiries." Id., at 124. But
the inquiry is not standardless. The economic impact of
the regulation, especially the degree of interference with
investment-backed expectations, is of particular significance.
"So, too, is the character of the governmental action. A
'taking' may more readily be found when the interference
with property can be characterized as a physical invasion by
government, than when interference arises from some public
program adjusting the benefits and burdens of economic life
to promote the common good." Ibid. (citation omitted).

As Penn Central affirms, the Court has often upheld sub
stantial regulation of an owner's use of his own property
where deemed necessary to promote the public interest. At
the same time, we have long considered a physical intrusion
by government to be a property restriction of an unusually
serious character for purposes of the Takings Clause. Our
cases further establish that when the physical intrusion
reaches the extreme form of a permanent physical occupa
tion. a taking has occurred. In such a case, "the character of
the government action" not only is an important factor in
resolving whether the action works a taking but also is
determinative.
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When faced with a constitutional challenge to a permanent
physical occupation of real property, this Court has invari
ably found a taking.-' As early as 1872, in PllInpelly v. Gn'en
Bay Co., 13 Wall. 166. this Court held that the defendant's
construction, pursuant to state authority, of a dam which
permanently flooded plaintiff's property constituted a taking.
A unanimous Court stated, without qualification, that "where
real estate is actually invaded by superinduced additions of
water, earth, sand, or other material, or by having any artifi
cial structure placed on it, so as to effectually destroy or im
pair its usefulness, it is a taking, within the meaning of the
Constitution." Id., at 181. Seven years later, the Court re
emphasized the importance of a physical occupation by distin
guishing a regulation that merely restricted the use of pri
vate property. In Northern Transportation Co. v. Chicago,
99 U. S. 635 (1879), the Court held that the city's construc-

5 Professor Michelman has accurately summarized the case law concern·
ing the role of the concept of physical invasions in the development of
takings jurisprudence:

"At one time it was commonly held that, in the absence of explicit expro
priation, a compensable 'taking' could occur only through physical en
croachment and occupation. The modern significance of physical occupa
tion is that courts, while they sometimes do hold nontrespassory injuries
compensable, never deny compensation for a physical takeover. The one
incontestable case for compensation (short of formal expropriation) seems
to occur when the government deliberately brings it about that its agents,
or the public at large, 'regularly' use, or 'permanently' occupy, space or a
thing which theretofore was understood to be under private ownership."
Michelman, Property, Utility, and Fairness: Comments on the Ethical
Foundations of "Just Compensation" Law, 80 Harv. L. Rev. 1165, 1184
(1967) (emphasis in original; footnotes omitted).
See also 2 J. Sackman, Nichols' Law of Eminent Domain 6-50,6-51 (rev.
3d ed. 1980); L. Tribe, American Constitutional Law 460 (1978).

For historical discussions, see 53 N. Y. 2d, at 157-158, 423 N. E. 2d. at
337-338 (Cooke. C. J., dissenting); F. Bosselman, D. Callies, & J. Banta.
The Taking Issue 51 (1973); Stoebuck, A General Theory of Eminent Do
main, 47 Wash. L. Rev. 553, 600-601 (1972); Dunham, Griggs v. Allegheny
County in Perspective: Thirty Years of Supreme Court Expropriation
Law, 1962 S. Ct. Rev. 63, 82; Cormack, Legal Concepts in Cases of Emi·
nent Domain, 41 Yale L. J. 221, 225 (1931).

t .... ···
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tion of a temporary dam in a river to permit construction of a
tunnel was not a taking, even though the plaintiffs were
thereby denied access to their premises, because the obstruc
tion only impaired the use of plaintiffs' property. The Court
distinguished earlier cases in which permanent flooding of
private property was regarded as a taking, e. g., Pumpelly,
supra, as involving "a physical invasion of the real estate of
the private owner, and a practical ouster of his possession."
In this case, by contrast, "[n]o entry was made upon the
plaintiffs' lot." 99 U. S., at 642.

Since these early cases, this Court has consistently distin
guished between flooding cases involving a permanent physi
cal occupation, on the one hand, and cases involving a more
temporary invasion, or government action outside the owner's
property that causes consequential damages within, on the
other. A taking has always been found only in the for
mer situation. See United States v. Lynah, 188 U. S. 445,
468-470 (1903); Bedford v. United States, 192 U. S. 217, 225
(1904); United States v. Cress, 243 U. S. 316, 327-328 (1917);
Sanguinetti v. United States, 264 U. S. 146, 149 (1924) (to be
a taking, flooding must "constitute an actual, permanent in
vasion of the land, amounting to an appropriation of, and not
merely an injury to, the property"); United States v. Kansas
City Life Ins. Co., 339 U. S. 799, 809-810 (1950).

In St. Louis v. Western Union Telegraph Co., 148 U. S.
92 (1893), the Court applied the principles enunciated in
Pumpelly to a situation closely analogous to the one pre
sented today. In that case, the Court held that the city of
St. Louis could exact reasonable compensation for a tele
graph company's placement of telegraph poles on the city's
public streets. The Court reasoned:

"The use which the [company] makes of the streets is an
exclusive and permanent one, and not one temporary,
shifting and in cornman with the general public. The or
dinary traveler, whether on foot or in a vehicle, passes to
and fro along the streets, and his use and occupation
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thereof are temporary and shifting. The space he occu
pies one moment he abandons the next to be occupied by
any other traveller. . . . But the use made by the tele
graph company is, in respect to so much of the space as
it occupies with its poles, permanent and exclusive. It
as effectually and permanently dispossesses the general
public as if it had destroyed that amount of ground.
Whatever benefit the public may receive in the way of
transportation of messages, that space is, so far as re
spects its actual use for purposes of highway and per
sonal travel, wholly lost to the public. . . .

LORETTO v. TELEPROMPTER MANHATTAN CATV CORP. 429
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". . . It matters not for what that exclusive appro
priation is taken, whether for steam railroads or street
railroads, telegraphs or telephones, the state may if it
chooses exact from the party or corporation given such
exclusive use pecuniary compensation to the general
public for being deprived of the common use of the por
tion thus appropriated." [d., at 98-99, 101-102 (empha
sis added). 6

Similarly, in Western Union Telegraph Co. v. Pennsylva
nia R. Co., 195 U. S. 540 (1904), a telegraph company con
structed and operated telegraph lines over a railroad's right
of way. In holding that federal law did not grant the com
pany the right of eminent domain or the right to operate the
lines absent the railroad's consent, the Court assumed that

•The City of New York objects that this ease only involved a city's right
to charge for use of its streets, and not the power of eminent domain; the
city could have excluded the company from any use of its streets. But the
physical occupation principle upon which the right to compensation was
based has often been cited as authority in eminent domain eases. See,
e. g., Western Union Telegraph. Co. v. Pennsylvania R. Co., 195 U. S.
540, 566-567 (1904); California v. United States, 395 F. 2d 261, 263, n. 4
(CA9 1968). Also, the Court squarely held that insofar as the company
relied on a federal statute authorizing its use of post roads, an appropria
tion of state property would require compensation. St. Louis v. Western
Union Telegraph. Co., 148 U. S., at 101.
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, Early commentators viewed a physical occupation of real property as
the quintessential deprivation of property. See, e. g., 1 W. Blackstone.
Commentaries *139; J. Lewis, Law of Eminent Domain in the United
States 197 (1888) ("Any invasion of property, except in case of necessit~r

.... either upon, above or below the surface, and whether temporary or
permanent. is a taking: as by constructing a ditch through it, passing under
it by a tunnel, laying gas, water or sewer pipes in the soil, or extending
:>tl'uctures over it. as a bridge or telephone wire" (footnote omitted; em
pha:>is in original}); 1 P. Nichols. Law of Eminent Domain 282 (2d ed.
191il.

the invasion of the telephone lines would be a compensable
taking. Id., at 570 (the right-of-way "cannot be appropri
ated in whole or in part except upon the payment of com
pensation"). Later cases, relying on the character of a phys
ical occupation, clearly establish that permanent occupations
of land by such installations as telegraph and telephone lines,
rails, and underground pipes or wires are takings even if they
occupy only relatively insubstantial amounts of space and do
not seriously interfere with the landowner's use of the rest of
his land. See, e. g., Lovett v. West Va. Central Gas Co., 65
W. Va. 739, 65 S. E. 196 (1909); Southwestern Bell Tele
phone Co. v. Webb, 393 S. W. 2d 117, 121 (Mo. App. 1965).
Cf. Portsmouth Harbor Land & Hotel Co. v. United States,
260 U. S. 327 (1922). See generally 2 J. Sackman, Nichols'
Law of Eminent Domain § 6.21 (rev. 3d ed. 1980).7

More recent cases confirm the distinction between a per
manent physical occupation, a physical invasion short of an
occupation, and a regulation that merely restricts the use of
property. In United States v. Causby, 328 U. S. 256 (1946),
the Court ruled that frequent flights immediately above a
landowner's property constituted a taking, comparing such
overflights to the quintessential form of a taking:

"If, by reason of the frequency and altitude of the flights,
respondents could not use this land for any purpose,
their loss would be complete. It would be as complete
as if the United States had entered upon the surface of
the land and taken exclusive possession of it." Id., at
261 (footnote omitted).
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