
This Court now reaches back in time for a per se rule that
disrupts that legislative determination. I! Like Justice Black,
I believe that "the solution of the problems precipitated by
. . . technological advances and new ways of living cannot
come about through the application of rigid constitutional re
straints formulated and enforced by the courts." United
States v. Causby, 328 U. S., at 274 (dissenting opinion). I
would affirm the judgment and uphold the reasoning of the
New York Court of Appeals.

1% Happily, the Court leaves open the question whether § 828 provides
landlords like appellant suftlcient compensation for their actual losses.
See ante, at 441. Since the State Cable Television Commisaion's regula
tions permit higher than nominal awards if a landlord makes "a special
showing of greater damages," App. 52, the concurring opinion in the New
York Court of Appeals found that the statute awards just compensation.
See 53 N. Y. 2«1, at 155, 423 N. E. 2«1, at 336 (''(I)t is obvious that a land
lord who actuaJly incurs damage to his property or is restricted in the use
to which he might put that property will receive compensation commensu
rate >4ith the greater injury"). If, after the remand following today's deci
sion. this minor physical invasion is declared to be a taking deserving little
or no compensation, the net result will have been a large expenditure of
judicial resources on a constitutional claim of little moment.

456 OCTOBER TERM, 1981

BLACKMUN, J., dissenting 458 U. S.

WASH

WASHI

APPEAL FROM

No. 81-9.

In 1978, appellee
c8lled Seattle f
tensive use of I

(Initiative 350)
purposes of rae
ington. The ir
dent to attend E

nearest to his }
requirement, hI
hood school if h,
or next nearest
physical facilitit
dents away tror
integrative pur]
initiative was p
trict. together'
State in Federa
tiative 350 unde~

ment. The Di~

ground. inter at
tion in violatiol
SyqlHat. 318 F.
"because it pem
reuoFUl. .. The'
tin'lI ~trictior

Held Initiative 3:
(al When a S'

pliCltly UlIing tho
makmt( process.
>4ithm the gove
391. tht-rt'by "m,
norltlf'!ll Ithan fOl

thal III In their]



MISSOURI-KANSAS-TEXAS R. v. HERITAGE
Cite u 783 S.W.2d 273 (Tn.App.-Dallu 1989)

Tex. 273

_ the
rated

and
I jus
con-

t Mao
been
acter
(ppel
one's
(blish
, was
.rs to
,ault
'nsity
f self

ience
. evi
Ice of
dmis
at he
,ecific
~xcep-

Rule
tit of
ne of
)secu
Ice of
cfered
lse to
~s the

vated
-is an
crime

706
[14th

rns to
,sault
,r vio
issue.
Ie 404
inent
ts es
alyof
ensity
ssibly
:harg-

ing of an individual with the commission of
assaultive behavior does not in and of itself
raise the issue of self-defense.

We find that the evidence adduced in this
trial established only that an aggravated
robbery was committed. There was no evi
dence raising the theory of assault or self
defense; thus, Malone's character trait for
violence was not pertinent. Appellant's
second point of error is overruled.

Accordingly, the judgment of the trial
court is affirmed.

MISSOURI-KANSAS-TEXAS
RAILROAD COMPANY,

Appellant,

v.

HERITAGE CABLEVISION OF
DALLAS, INC., Appellee.

No. 05-8~1469-CV.

Court of Appeals of Texas,
Dallas.

Dec. 14, 1989.

Cable television franchisee sought to
enjoin railroad's removal of or interference
with cable lines located within public
rights-of-way on railroad's property. The
298th District Court, Dallas County,
Adolph Canales, J., granted injunction.
Railroad appealed. The Court of Appeals,
Rowe, J., held that: (1) private license
agreements with railroad were not protect
ed by grandfather clauses of Federal Cable
Communications Policy Act; (2) Act grant
ed to franchisee right of access to public
rights-of-way on railroad property and did
not require franchisee to compensate rail
road; and (3) franchisee's renewal of li
cense agreements allowing installation of
lines along or across railroad track beds did

783 S.W.2d-7

, ::;:

not result in waiver of right of access to
public rights-of-way.

Affirmed.

1. Telecommunications <P449.5( 1)

Railroad had no enforceable rights un
der expired license agreements permitting
cable television lines along or across public
rights-of-way over railroad property, and,
thus, removal of lines and restoration of
rights-of-way were only benefits that could
be protected by grandfather clauses of
Federal Cable Telecommunications Policy
Act. Communications Act of 1934,
§§ 624(c), 637(a), as amended, 47 U.S.C.A.
§§ 544(c), 557(a).

2. Telecommunications <P449.5(1)
Railroad that had granted licenses to

cable television franchisee for installation
of lines along or across railroad track beds
and public rights-of-way was not "franchis
ing authority" within meaning of grandfa
thering statute which permits franchising
authority to enforce requirements con
tained within the franchise; rather, fran
chisor, city, was franchising authority.
Communications Act of 1934, §§ 602(9),
642(c), as amended, 47 V.S.C.A. §§ 522(9),
544(c).

See publication Words and Phrases
for other judicia! constructions and
definitions.

3. Teleeommunications e=449.5(1)
Private license agreements permitting

cable television franchisee to install cable
television lines along or across public
rights-of-way on railroad property were not
"requirements contained within the fran
chise" within the meaning of grandfather
ing statute which permits franchising au
thority to enforce requirements contained
within the franchise. Communications Act
of 1934, § 624(c), as amended, 47 V.S.C.A.
§ 544(c).

See publication Words and Phrases
for other judicial constructions and
definitions.

4. Teleeommunications e=449.5( 1)

Private license agreements which per
mitted cable television franchisee to install
lines along or across public rights-of-way
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on railroad property were not "provisions
of a franchise" within the meaning of
grandfathering statute maintaining en
forceability of provisions of any franchise
in effect on effective date of subchapter.
Communications Act of 1934, § 637(a), as
amended, 47 U.S.C.A. § 557(a).

See publication Words and Phrases
for other judicial constructions and
definitions.

5. Telecommunications 4=449.5(1)
Federal Cable Communications Policy

Act granted to franchisee right of access to
public rights-of-way on railroad property
and did not require franchisee to compen
sate railroad. Communications Act of
1934, § 621(8), (a)(2), (a)(2)(A-C), as amend
ed, 47 U.S.C.A. § 541(a), (a)(2), (a)(2)(A-C).

6. Telecommunications 4=449(2)
Cable television franchisee's renewal

of license agreements allowing installation
of lines along or across railroad track beds
did not result in waiver of right of access
to public rights-of-way without paying com
pensation to railroad; renewed agreements
did not involve public rights-of-way. Com
munications Act of 1934, §§ 621, 621(a)(2),
as amended, 47 U.S.C.A. §§ 541, 541(a)(2).

7. Estoppel "52.10(2)
Waiver takes place when one dispenses

with performance of something that he or
she has right to exact or when one in
possession of any right, whether conferred
by law or contract, with full knowledge of
material facts, does or forbears to do some
thing, doing or forbearing of which is in
consistent with right.

8. Estoppel C=52.10<2, 3)
Elem~nts of waiver include existing

right, benefit, or advantage; actual or con
structive knowledge of its existence; and
actual intent to relinquish right, which can
be inferred from conduct.

9. Estoppel C=52.10(4)
Right or privilege granted by statute

may be waived or surrendered by party to
whom or for whose benefit it is given.

10. Telecommunications 4=449.5( 1)
Requiring cable television franchisee

to remove lines from public rights-of-way

after expiration of license agreements with
railroad would serve no useful purpose and
would not be granted by court of eqUity in
that Federal Cable Communications Policy
Act entitled franchisee immediately to rein
stall lines. Communications Act of 1934
§§ 621, 621(a)(2), as amended, 47 U.S.C.A:
§§ 541, 541(a)(2).

John B. Kyle, Susan Stoler, Dallas, for
appellant.

Mark M. Donheiser, Terri M. Anigian,
Dallas, for appellee.

Before HOWELL, ROWE and
KINKEADE, JJ.

OPINION

ROWE, Justice.

Heritage Cablevision of Dallas, Inc. sued
Missouri-Kansas-Texas Railroad Company
under the Federal Cable Communications
Policy Act of 1984 (the Act) seeking injunc
tive and declaratory relief. After a bench
trial, judgment was entered in favor of
Heritage, and a permanent injunction was
ordered enjoining MKT from removing or
interfering with Heritage's cable lines lo
cated within public rights-of-way on MKT's
property. In five points of error, MKT
asserts that certain licenses it granted to
Heritage's predecessor still obligate Heri
tage to pay compensation for the privilege
of crossing MKT's trackbeds, and that the
Act, even if applicable to these licenses,
does not abolish Heritage's obligation to
compensate for this right. We overrule all
points of error and affirm the trial court's
judgment.

The City of Dallas, as franchising author
ity, granted a cable franchise to Warner
Amex Cable Communication, Inc. in 1980.
Between 1981 and 1983, MKT and Warner
Amex executed approximately forty-four
communication line license agreements al
lowing Warner Amex to install aerial and
underground cable television lines along or
across MKT railroad trackbeds and public
rights-of-way. Warner Amex paid MKT
$2,500 under each license agreement.
Each agreement had a five year term and a
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renewal option. If any license was not sions, allowing all of its terms to remain in
renewed, the agreement required Warner effect after the Act took effect. MKT
Amex to remove all cable lines and restore applies the same analysis to the license
the right-of-way to its prior condition. agreements since they were executed in

In 1985, Heritage Communications, Inc. favor of Warner before the Act and were
purchased Warner Amex's cable franchise. later transferred by Warner to Heritage.
In addition, Warner Amex assigned the Ii- Even accepting this interpretation of the
cense agreements to Heritage Communica- Act's grandfathering provisions, this analy
tions. Later that year, Heritage Communi- sis fails because the ten license agreements
cations transferred the cable franchise and in this case have expired. Except for the
license agreements to Heritage Cablevision right to enforce the removal of the cable
Associates of Dallas, L.P., of which Heri- lines and restoration of the rights-of-way to
tage is the sole general partner. their previous condition, MKT has no en-

I 1986 d 1987 H 'ta d' forceable rights under the expired agree-n an erl ge renewe SIX- .
. ' . ments. Consequently, the only benefIt to

teen of the hcense agreements WIth MKT. MKT df th d d thO . te ta. . gran a ere un er IS m rpre -
In 1988, HerItage allowed twelve hcense t' Id b I f th I' d. Ion wou e remova 0 e mes an
agreements to expIre. When MKT sought to t' f th . hts f to th .. . res ra Ion 0 e ng -0 -way elr
to have the cable Imes removed, Hentage . d't'
f 'l d' k' .. . d d I prevIous con I Ion.I e SUIt see mg mJunctlve an ec arato-
ry relief based on rights claimed under the Heritage had the contractual right to ai
Act. 47 U,S,C,A. § 541 (West Supp.1989). low each lic~nse to .e~pire. Once terminat
The parties stipulated that ten of the ed under thIs' provIsIon of the agreement,
agreements involved public rights-of-way. the licenses themselves can no longer be

Th t · I rt h Id th t d th A t enforced either by contract or by statute.
e na cou e a , un er e c, E'f rt' f th I'

H 'ta t'tl d to t'I' 'th t ven I some po Ions 0 e Icense agree-en ge was en leu I Ize WI ou, . .
, ,. ments remam enforceable after eXpIratIon,

charge the cable crossmgs wlthm those ten MKT' I' th df th ... . . s re lance on e gran a er proVI-
crossmgs stIpulated to be pubhc rlghts-of- . . t' ~44() d 557( ). ,slons m sec Ions;) c an a IS mls-
way. placed.

The court permanently enjoined MKT. " .
from removing or interfering with Heri- [%] SectIon 54~(c) .states that [I]n the
tage's cable lines at those crossings for so c~se of any fra~chlSe m effect on the eff~c
long as Heritage complied with the recipro- ~ve date o~ thIS subchapter, the franc?ls
cal obligations imposed upon it by the Act. mg authonty may, ,.. enforce requIre-

ments contained within the franchise for
the provision of services, facilities, and
equipment, whether or not related to the
establishment or operation of the cable sys
tem." 47 U.S.C.A. § 544(c), Franchising
authority is defined in section 522(9) as
"any governmental entity empowered by
federal, state, or local law to grant a fran
chise." 47 U.S.C.A. § 522(9) (West Supp,
1989). While section 544(c) does have the
grandfathering effect of enforcing require
ments contained within franchises preexist
ing the effective date of the Act, enforce
ment of the grandfathering is expressly
limited to the franchising authority. The
City of Dallas is the franchising authority,
not MKT. Therefore, MKT cannot enforce
the license agreements under section
544(c).

GRANDFATHERING EFFECT
[l] In its second point of error, MKT

contends that the Act is not applicable to
cable systems already in place at the time
of its enactment, basing this contention on
a broad interpretation of two sections of
the Act. See 47 U.S.C.A. §§ 544(c), 557(a)
(West Supp.1989). MKT reads sections
544(c) and 557(a) as grandfathering not
only preexisting franchises but also private
agreements made by the franchisees such
as the licenses granted to Heritage by
MKT. We disagree.

MKT reasons that the original franchise
to Warner Amex and its assignee Heritage
predated the Act; therefore, the franchise
became subject to the grandfather provi-
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[3] Furthermore, section 544(c) limits
enforcement to "requirements contained
within the franchise." 47 U.S.C.A.
§ 544(c). The private license agreements
between Heritage's predecessor, Warner
Amex, and MKT were not a part of the
franchise which Dallas granted to Warner
Amex in 1980. Instead, Warner Amex en
tered into these contracts with MKT be
tween 1981 and 1983. As private contracts
between the cable operator and a railroad,
the licenses do not fall within the category
of "requirements contained within the fran
chise."

[4] Section 557(a) states that "[t)he pro
visions of (1) any franchise in effect on the
effective date of this subchapter, including
any such provisions which relate to the
designation, use, or support for the use of
channel capacity for public, educational, or
governmental use, and (2) any law of any
state .,. or any regulation promulgated
pursuant to such law, which relates to such
designation, use or support of such channel
capacity, shall remain in effect, subject to
the express provisions of this subchapter,
and for not longer than the then current
remaining term of the franchise as such
franchise existed on such effective date."
47 U.S.C.A. § 557(a). In other words, sec
tion 557(a) authorizes the grandfathering
of the provisions in a franchise including
those relating to public, educational, and
governmental use of cable capacity and
state laws and regulations relating to chan
nel capacity. Like section 544(c), section
557(a) addresses franchise provisions. This
section expressly grandfathers "[t)he provi
sions of a franchise." 47 U.S.C.A.
§ 557(a). Again, the private license agree
ments were not a provision of Heritage's
franchise. Therefore, the licenses are not
enforceable under section 557(a).

Legislative history supports the interpre
tation that only franchise provisions and
state laws or regulations are subject to the
Act's grandfathering provisions. In ex
plaining section 557, the House Report
states that this section "grandfathers the
terms of any franchise." H.R. REP. No.
934, 98th Cong., 2d Sess. 94, reprinted in

1984 U.S.CODE CONGo & ADMIN.NEWS 4655,
4731.

In discussing the issue of federal pre
emption of state cable regulation, a federal
district court also addressed section 557(a),
concluding that it was created as a transi
tion mechanism to provide continuing effec
tiveness to existing franchise terms and
existing state laws that do not conflict with
the express provisions of the Act. Housa
tonic Cable Vision Co. v. Department of
Public Utility Control, 622 F.Supp. 798,
809 (D.Conn.1985). Congressional intent,
according to the court, was not to displace
with the enactment of the Act all existing
regulatory arrangements between cable op
erators and franchising authorities. Id.
MKT does not seek to enforce an existing
franchise term, state law, or state regula
tion; therefore, section 557(a) is inapplica
ble.

The House Report also specifically ad
dressed the use of public rights-of-way.
Congress considered private arrangements
restricting a cable operator's use of rights
of-way or compatible easements to violate
the provisions of the Act authorizing the
construction of cable systems on public
rights-of-way. See 47 U.S.C.A. § 541(a)(2).
The Report further states that such restric
tive arrangements would be unenforceable.
H.R.REP. No. 934, 98th Cong., 2d Sess. 59,
reprinted in 1984 U.S.CODE CONGo & ADMIN.
NEWS 4655, 4696. As previously noted, the
licenses at issue in this case are private
arrangements between MKT and Heritage
and are not within the terms of Heritage's
franchise.

To support its contention that the license
agreements should be grandfathered, MKT
relies on the decisions by two courts that
grandfathered line extension requirements
mandated by state law and a two-year rate
freeze provision required by the franchis
ing authority in the original franchise.
Housatonic, 622 F.Supp. 798; Town of
Norwood v. Adams-Russell Co., 401 Mass.
677, 519 N.E.2d 253 (1988).

In the Town ofNorwood, the franchising
authority sought to enforce a two-year rate
freeze provision contained in the franchise.
Town of Norwood, 401 Mass. at 648, 519
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N.E.2d at 257. The court rejected the ca- RIGHT OF ACCESS
ble operator's argument that the Act [5] In three points of error, MKT con-
preempted the rate freeze because the rate tends generally that it is due compensation
freeze did not exceed the extent of rate for Heritage's right of access to the public
regulation permitted by the Act. Id. Pur- rights-of-way. Specifically, in its first
suant to section 543(a) which provides that point of error, MKT argues that the Act as
"[a]ny franchising authority may regulate a matter of law does not abolish Heritage's
the rates for the provision of cable service obligations to pay compensation pursuant
. .. to the extent provided under this sec- to the licenses or to remove its cables upon
tion," the court held that the franchising expiration of the licenses. MKT's fourth
authority could still enforce the rate freeze. point of error states that the Act does not
Id. at 683-84, 519 N.E.2d at 256-57. The prohibit or excuse the payment of compen
franchising authority had statutory author- sation by Heritage for the privilege of
ity under section 543(a) to enforce the rate crossing MKT's public rights-of-way. In
freeze. In contrast, MKT does not have its fifth point of error, MKT alleges that
statutory authority to enforce the license the trial court's conclusion that the Act
agreements. excused Heritage's performance pursuant

The Housatonic court concluded from an to the licenses was an unconstitutionalap
analysis of section 544(c) and similar provi- plication of the Act because it effected a
sions in the Act that Congress did not taking of MKT's property without just
remove the state's power, as franchising compensation. At oral argument, however,
authority, to legislate and enforce line ex- we understood- MKT to concede that the
tension requirements. Housatonic, 622 use by Heritage does not rise to the level
F.Supp. at 807. Contrary to MKT's asser- of a constitutional taking. Consequently,
tion that the line extension requirements we do not consider MKT's fifth point of
and the license agreements should be sim- error. We consider the merits on MKT's
i1arly grandfathered by the Act, the license first and fourth points of error, and, for
agreements cannot be grandfathered. The reasons given below, we conclude that the
line extension provision was required by Act does grant Heritage the right of access
state law, and the party in court seeking to to MKT's public rights-of-way without com
enforce the provision was the franchising pensation for that right.
authority. The license agreements be-
tween MKT and Heritage are private con- The primary function of courts in con
tracts. Furthermore, the City of Dallas, as struing legislation is to effectuate legisla
the franchising authority, is not seeking to tive intent. Philbrook v. Glodgett, 421
enforce the license agreements. As a re- U.S. 707, 713, 95 S.Ct. 1893, 1898, 44
suIt of these differences, the license agree- L.Ed.2d 525 (1975). Legislative intent may
ments are not subject to being grandfa- be ascertained from the clear language of
thered on the same basis as were the line the statute itself or from available legisla
extension requirements in the Housatonic tive materials which clearly reveal this in-

tent. Arnett v. Security Mut. Fin. Corp.,case.
731 F.2d 358, 361 (6th Cir.1984). Absent a
clearly expressed legislative intent to the
contrary, the plain language must ordinari
ly be regarded as conclusive. Consumer
Prod. Salety Comm'n v. GTE Sylvania,
Inc., 447 U.S. 102, 108, 100 S.Ct. 2051,
2056, 64 L.Ed.2d 766 (1980).

The United States Congress enacted the
Act in 1984 to provide a national policy
clarifying the system of local, state,· and
federal regulation of cable television. H.R.

MKT does not have the statutory author
ity under the Act to invoke the grandfather
clauses. In addition, the grandfather bene
fit is limited to franchise terms, state laws
and regulations, and does not extend to
private agreements such as the licenses
granted to Heritage by MKT. We con
clude, therefore, that the license agree
ments between MKT and Heritage cannot
be grandfathered under the Act and over
rule MKT's second point of error.
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REP. No. 934, 98th Cong., 2d Sess. 19, re
printed in 1984 U.S.CODE CONGo & ADMIN.
NEWS 4655, 4656. Congress intended for
the Act to encourage the growth and devel
opment of cable systems. [d. According
ly, section 541(a)(2) grants cable fran
chisees the authority to construct cable
systems over public rights-of-waY and
through easements dedicated to compatible
uses. 47 U.S.C.A. § 541(a)(2). Section
541(a)(2) further requires the cable opera
tor to guarantee the safety, functioning,
and appearance of the property and to pay
costs and damages related to the installa
tion, construction, operation, and removal
of all cable facilities within the rights-of
way and easements. [d. Specifically, the
Act provides:

§ 541. General franchise requirementa
(a) Authority to award franchises;

construction of cable systems over
righta-of.way and through easementa;
conditions for use of easements;
equal access to service

(2) Any franchise shall be construed to
authorize the construction of a cable
system over public rights-of-way, and
through easements, which is within the
area to be served by the cable system
and which have been dedicated for
compatible uses, except that in using
such easements the cable operator
shall ensure-

(A) that the safety, functioning, and
appearance of the property and the
convenience and safety of other per
sons not be adversely affected by the
installation or construction of facilities
necessary for a cable system;

(B) that the cost of the installation,
construction, operation, or removal of
such facilities be borne by the cable
operator or subscriber, or a combina
tion of both; and

(C) that the owner of the property
be justly compensated by the cable op
erator for any damages caused by the
installation, construction, operation. or
removal of such facilities by the cable
operator.

47 U.S.C.A. § 541(a)(2) (West Supp.1989).
The Act expressly authorizes a fran

chised cable operator to construct its cable

lines over public rights-of-way and ease
ments dedicated to compatible uses. 47
U.S.C.A. § 541(a)(2). Heritage is a fran
chised cable operator seeking to maintain
cable lines located within public rights-of
way. We agree with MKT's concession
that the Act does grant Heritage a statu
tory right of access across that portion of
MKT's property which is within a public
right-of-way. We cannot agree, however,
that under the Act a special compensation
must be paid by Heritage to MKT for such
right.

Although the express language of this
statute provides for a right of access, there
is no express language requiring compen
sation for that right. Even though the
statute is silent as to the cable operator's
obligation to pay compensation for the'
right of access, the statute does obligate
the cable operator to compensate for dam
age caused to the property by the place
ment of the cable systems. 47 U.S.C.A.
§ 541(a)(2)(C). Section 541(a) further re
quires the cable franchisee to guarantee
the safety, functioning, and appearance of
the property and to pay costs related to the
installation, construction, operation, or re
moval of the cable facilities. 47 U.S.C.A.
§ 541(a)(2XAHB). Congress could have re
quired cable operators to pay compensation
for access, but it did not. This failure is
persuasive evidence that Congress did not
intend cable operators to pay for the right
of access.

A complete review of the legislative his
tory discloses that Congress had initially
considered a broader compensation scheme
for this Act. The House Bill listed a fourth
obligation requiring compensation for the
value of the property taken from multi-unit
dwelling owners to the extent such owners
were subjected to a mandatory access pro
vision. H.R.REP No. 934, 98th Cong., 2d
Sess. 80-81, reprinted in 1984 U.S.CODE
CO:-;G & ADMI:-;.NEWS 4655, 4717-18. Con
gress deleted the requirement for mandato
ry access to multi-unit dwellings out of
concern for the United States Supreme
Court decision striking down, on constitu-

..
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WAIVER
(6) MKT also seeks to enforce the li

cense agreements by waiver. According to
MKT's third point of error, Heritage
waived its right to rely on the benefits of
the Act with regard to the ten license
agreements at issue by renewing sixteen
other license agreements in 1986 and 1987
after Congress passed the Act in 1984.

MISSOURI-KANSAS-TEXAS R. v. HERITAGE
Cite as 783 S.W.2d 273 (Tex.App.-DaJlas 1989)

tional grounds, a New York State cable MKT's reliance on two federal district
television statute that required landlords to court decisions is misplaced because these
give cable operators access to their proper- courts did not require compensation for the
ty without compensation. Loretto v. Tele- right of access to compatible easements
prompter Manhattan CATV Corp.. 458 and public rights-of-way.· See Greater
U.S. 419, 102 S.Ct. 3164, 73 L.Ed.2d 868 Worcester Cable Vision, Inc. v. Carabetta
(1982). When the mandatory access re- Enterprises, Inc., 682 F.Supp. 1244, 1259
quirement was deleted, Congress also de- (D.Mass.1985); Cable Holdings ofGeorgia,
leted the section providing compensation Inc.v. McNeil Real Estate Fund VI Ltd.,
for the value of the property. Cable In- Inc., 678 F.Supp. 871 (N.D.Ga.1986). The
vestments, Inc. v. Woolley, 867 F.2d lSI, Greater Worcester court concluded that
158 (3rd Cir.1989). section 541(a)(2)(C), which provides just

compensation for damages, would include
compensation for value if the cable opera
tor's use of the easement or public right-of
way amounted to "an additional servitude
on the underlying property." Greater
Worcester, 682 F.Supp. at 1259. According
to the court,· "[i]f no additional burden is
imposed, no taking of property will occur."
[d. The court concluded that the present
damages section would insure that the
property owners were compensated for any
taking that occurS. [d.

MKT interprets Greater Worcester to
hold that the damages provision compen
sates for any use of the public right-of-way
or easement. However, the court explicitly
stated that there would not be a taking
without a burden additional to or incompa
tible with the public right-of-way or ease
ment imposed on the property. The court
in Cable Hpldings agreed with Greater
Worcester that the compensation for dam
ages section would provide compensation
for any taking that occurs. Cable Hold
ings, 678 F.Supp. at 874.

We conclude that the Act grants Heri
tage the right of access to MKT's public
rights-of-ways without compensation; and,
accordingly, we overrule MKT's first and
fourth points of error.

Several courts have recently addressed
the question of compensation for right of
access with regard to easements dedicated
to compatible uses. The Third Circuit con
cluded that the requirement in section
541(a)(2)(C) that owners be "justly compen
sated" by the cable operator for any dam
ages was unrelated to the compensation for
right of access, basing this conclusion on
the deletion of the multi-unit dwelling sec
tion. Id. Although cable operators had
been granted access to easements dedicat
ed for compatible uses, the Woolley court
noted that this access alone would not give
the cable operator complete access to ten
ants of multi-unit dwellings since at some
point the cable lines must cross the owner's
property outside of any easements. [d. at
155. Therefore, the court held that the
access provisions in section 541 did not
grant access to private property outside of
the easements; otherwise, Congress would
have provided for compensation. [d. at
159. .

The Georgia Court of Appeals, in affirm
ing a condemnation award for a utility
easement which did not include any pay
ment for right of access by the local tele
vision cable operator, stated that, under the
Act, "a cable television franchise [sic] has a
free ride to attach to existing easements
with compatible uses." Montgomery v.
City of Sylvania, 189 Ga.App. 515, 376
S.E.2d 403, 405 (1988). The court held,
therefore, that a cable operator could con
tinue without charge to maintain cable
lines within the easement because the con
demnee had not contested the amount of
the condemnation award. Montgomery,
376 S.E.2d at 405.

.,...
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[7-9] A waiver takes place when one
dispenses with the performance of some
thing that he has a right to exact, or when
one in possession of any right, whether
conferred by law or contract, with full
knowledge of the material facts, does or
forbears to do something, the doing or for
bearing of which is inconsistent with the
right. Ford v. Culbertson, 158 TEX. 124,
138-39, 308 S.W.2d 855, 865 (1958). Waiv
er is defined generally as the intentional
relinquishment of a known right or conduct
which warrants the inference of relinquish
ment of a known right. FDIC v. Attayi,
745 S.W.2d 939, 946 (Tex.App.-Houston
[1st Dist.) 1988, no writ). The elements of
waiver include: (1) an existing right, bene
fit, or advantage; (2) knowledge, actual or
constructive, of its existence; and (3) actual
intent to relinquish the right, which can be
inferred from conduct. ld. The right or
privilege granted by statute may also be
waived or surrendered by the party to
whom or for whose benefit it is given.
United Benefit Fire Ins. Co. v. Metropoli
tan Plumbing Co., 363 S.W.2d 843, 847
(Tex.Civ.App.-El Paso 1962, no writ).

In support of its position, MKT relies on
a case holding that any complaint of defect
in a promissory note was waived by acts
taken by a subsequent purchaser with re
spect to the property securing the note,
including taking possession, claiming own
ership, mortgaging the property, and ob
taining a partial release of a lien on the
property. R08estone Properties, Inc. t'.
Schliemann, 662 S.W.2d49, 53 (Tex.App.
-San Antonio 1983, writ refd n.r.e.). In
Rosestone, the subsequent purchaser
sought to invalidate the same promissory
note under which possession of the proper
ty was claimed. Id. In contrast, MKT
would have us extrapolate the rights it held
under ten license agreements because of
action which Heritage had taken with re
gard to sixteen different license agree
ments. We decline to do so. Each agree
ment, while similar in nature and content
grants a discrete right with respect to ~
unique property. Thus, each license is en
forceable independently of the other licens
es. Accordingly, as to the ten licenses at
issue in this case, we hold that Heritage did

not lose its right to rely on benefits of the
Act by its renewal of the sixteen other
license agreements.

CONCLUSION
[10] MKT opposed the granting of in

junctive and declaratory relief for Heritage
on the basis that the ten license agree
ments at issue were still needed to cover'
the obligations of the parties. As dis
cussed, this Court concludes that MKT can
no longer require the charge for right of
access which these license agreements ex
act from Heritage. Accordingly, the in
junctive and declaratory relief sought by
Heritage was properly granted. MKT also
sought to recover those costs it would incur
in removing Heritage's cable line from its
rights-of-way. We agree that by contract
MKT is entitled to the removal of the cable
lines and restoration of the rights-of-way to
their previous condition and that the cost of
removal and restoration is to be borne by
Heritage. For this Court to grant the re
lief contractually owed to MKT, however,
the cable lines would be removed only to be
immediately reinstalled pursuant to the
rights granted to Heritage by the Act. "A
court of equity will not require the doing of
a useless thing, nor will it lend its powers
to accomplish a useless purpose." Boman
v. Gibbs, 443 S.W.2d 267, 272 (Tex.Civ.App.
-Amarillo 1969, writ ref'd n.r.e.); Davis v.
Carothers, 335 S.W.2d 631, 642 (Tex.Civ.
App.-Waco 1960, writ dism'd by agr.).
Under the circumstances appearing in this
record, to order Heritage to remove its
presently installed lines would serve no
useful purpose. Instead, it would likely
inconvenience many innocent cable custom
ers who were intended to be benefitted
under the Act. For these reasons, we af
firm the trial court's injunction prohibiting
removal of the lines.

The judgment of the trial court is af
firmed.
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2. Federal Courta "392
Although unsettled questions of Mas

sachUletta law could be certified directly to
Supreme Judicial Court, certification was
not appropriate on issue of constitutionality
of Muaaehusetta statute requirin, land·
lord to permit cable television operator to
install ita equipment on landlord's property
if tenant haa asked for cable service; stat
ute was not su,ceptible to construction that
would avoid determination that statute ef·
fected taking of property without just com·
pensation, neither party requested certifi
cation of issue, and action had been re
moved from luperior court to district court.
M.G.L.A. c. 166, § 85; c. 166A, § 22; U.S.
C.A. Const.Amends. 5, 14; Maal.S.J.C.
Rule 1:03.

3. Eminent DonUdn "2(1.1)
MuaaehUHtta ltatute requirinr land

lord to permit cable television operator to
install ita equipment on landlord', property
if tenant has aaked for cable service could
not reasonably be construed to require pay'
ment to landlord of jUlt compensation for
taking of property and, therefore, statute
violated takin,. clause. M.G.L.A. c. 166,
§ 35; c. 166A, § 22; U.S.C.A. Const.
Amends. 5, 14.

4. Eminent DomaIn "2(1.1)
Requirement that cable television oper

ators indemnify landlord for damare aria
ing from installation of cable television
equipment did not provide just compenn
tion to landlord for taking of property that
occurred under Maasachusetts statute re
quiring landlord to permit cable television
operator to install ita equipment on land
lord's property if tenant haa aaked for ca
ble service; legislature's neglect of readily
available eminent domain procedure strong·
ly indicated that it did not recognize that it
waa authorizinr cable operaton to take
private property. M.G.L.A. c. 166, § 29; c.
166A, §f 1 et seq., 22; U.S.C.A. Const.
Amends. 5, 14.
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M.G.L.A. c. 166, § 35; c. 166A, § 22; U.S.
C.A. Const.Amends. 5, 14.

v.

GREATER WORCESTER
CABLEVISION, INC.,

Plaintifl',

CARABE'M'A ENTERPRISES, INC., Jo
seph F. Carabetta, and Lineoln Street

Realty Company, Defendanta.

Clv. A. No. 86-2022-MA.

United States District Court,
D. Maasachusetta.

Nov. 20, 1985.

1244

Cable television operator filed superior
court suit seekin, an injunction orderin, a
landlord to permit &eceII to install cable
equipment. The landlord removed the ac·
tion to federal court. Landlord then filed a
motion to dilinial for failure to state a
claim. The District Court, Muzone, J.,
held that: (1) the MauaehUHtta statute
requirin, a landlord to permit a cable tele
vision operator to inatall ita equipment on
the landlord's property, if the tenant baa
aaked for cable serriee, does not provide
just compensation for the takin, of proper
ty and, thus, is unconstitutional; (2) the
statute did not violate the landlord's First
Amendment righta; (8) the landlord did not
have standing to &llert an equal protection
challen,e on behalf of altemative television
service providers; and (-') the federal Cable
Communications Policy Act does provide
just compensation for takings incident to
the installation of cable equipment.

Complaint dismissed.

1. Federal Courta -.7
Maasaehusetta statute requiring land

lord to permit cable television operator to
install ita equipment on landlord's property
if tenant baa aaked for cable service waa
not "fairly subject" to interpretation that it
provides for just compensation when cable
operaton take private property by install·
in, cable equipment and, therefore, it was
not appropriate for district court to abstain
from federal constitutional adjudication.
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Parker IndUltrla d/b/a Parker Cablevlsion.
Thi. license wu later UIiped to Greater
Worcester Cablevlsion, Inc.

Michael P. Angelini, Barry A. Bachrach,
Bowditch &: Dewey, Worcelter, MUI., for
plaintiff.

Joanne E. Romanow, Schlesinger and
Buchbinder, Newton, MUI., Chriltine S.
Vertefeuille, Andrew R. Lubin, Susman &:
Duffy, P.C., New Haven, Conn., for defend
anti.

8. Eminent Domain ~85

Federal Cable Communications Policy
Act providing that cable franchise is con
strued to authorize construction of cable
system over public rights-of·way, and
through easements which have been dedi·
cated for compatible uses, provides for just
compensation of property owners for what
ever taking of their property occurs when
cable facilities are installed, even though
unenacted provision may have contained
more complicated compensation scheme.
Communications Act of 1934, If 621(a)(2),
633, as amended, 47 U.S.C.A. ff 541(a)(2),
553; U.S.C.A. Const.Amend. 5.

MEMORANDUM AND ORDER

MAZZONE, Diatrict Judre.
Thia ia an action for an injunction enforc

inr rirhts under Mulachulettl' communi
ty antenna televilion Iyltem ltatute, MUI.
Gen.Lawl Ann. ch. 166A, § 22 (West 1976
&: Supp.1986), and under lection 621(a)(2)
of the Federal Cable CommunicatioDl Poli
cy Act of 1984, 47 U.S.C.A. § 541(a)(2)
(Welt Supp.1986). Plaintiff Greater
Worceater Cableviaion, Inc. (Cablevision)
holda a non-excluaive licel1H from the City
of WOrcelter to provide cable television
service to Worcelter residents.1 Defend
ant Lincoln Street Realty Company (Lin
coln), it a limited partnership which owns.
Lincoln Village Apartmentl, a 1200-unit
apartment complex in Worcelter. Defend
anti Carabetta Enterprises, Inc. and Jo-

GREATER WORCESTER CABLEVISION v. CARABETI'A ENT.
CIt.aa682 F.Supp. 1244 (D.M.... 1915)

5. Constitutional Law ~82(6) own constitutional objections. U.S.C.A.
Telecommunications ~449(2) Const. Art. 3, § 1 et seq.; Amends. 1, 14;

Massachusetts statute requiring land- M.G.L.A. c. 166A, § 22.
lord to permit cable television operator to
install its equipment on landlord's property
if tenant has asked for cable service did not
force landlord into cable television business
as operator's contractual partner, even
though landlord claimed that forcing it into
cable television business violated First
Amendment. M.G.L.A. c. 166, § 35; c.
166A, § 22; U.S.C.A. Const.Amend. 1.

6. Constitutional Law '-82(6)
Telecommunications '-449(2)

Massachusetts statute requiring land
lord to permit cable television operator to
install its equipment on landlord's property
if tenant has asked for cable service did not
violate any putative First Amendment right
landlord may have had to choose how to
use its property; landlotd did not have
right to make choices about what television
messages its tenants would receive and
could not use ownership of apartment com
plex to act as editor on behalf of tenants,
landlord chose to invite public onto its prop
erty by leasing rights to pollell its proper
ty to its tenants, and there was no reason
to believe that tenants would aslume that
landlord endorsed meslages transmitted
into tenants' apartments. M.G.L.A. c. 166,
§ 86; c. 166A, § 22; U.S.C.A. Conlt.
Amend. 1.

'1. Conadtudonal Law "42.2(1)
Landlord did not have ltanding to liti

gate equal protection claiml of alternative
television lervieel which did not enjoy en
forced acceu right enjoyed by cable tel..
vision operators under MUlachuletti ltat
ute requiring landlord to permit cable tel..
vilion operator to inltall itl equipment on
landlord'I property if tenant hu uked for
cable serviee; landlord made no Ihowing
that alternative television lervices were In
jured by ltatute, landlord did not show that
its interelt in challenging ltatute was same
intereat U that of alternative television
servicel, and there was no legal impedi
ment to alternative servicel' litigating their

1. The City of Worcester orilinally JI'Ulted a
liceDle to Install and operate a community an·
tenna television I)'Item on January 7, 1972 to
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seph F. Carabetta are Lincoln's general
partners.

1.
In March 1985, Cablevision sought access

to Lincoln's property in order to install
cable television, at the request of several
Lincoln tenants.I Lincoln refused access.
Lincoln has recently pennitted American
Satellite Cable Corporation, a Cablevision
competitor, to install a satellite master an
tenna television system which will offer the
same television sel'Viees to Lincoln tenants
as Cablevision seeks to provide. Affidavit
of Salvatore Carabetta; Affidavit of Carole
T. Kissel.

Cablevision originaUy sought a prelimi
nary injunction, as well as a pennanent
injunction, ordering Lincoln to permit Ca
blevision acce88 to install its cable equip
ment. Cablevision contends that under the
tenns of its license, it is duty bound to
provide cable television service to every
Worcester resident who requests such ser
vice. Further, Cablevilion argues that sec
tion 22 obliges owners of multMtwelling
property such as Lincoln to afford it access
so that it can do so. Under the Massachu
setts statute, a property OWDer is deemed
to have consented to &ecelS once the cable
operator furnishes him with a copy of the
statute and a statement agreeing to be
bound by its tel'lDl; r.blevilion did so.
Cablevision a1Io CODtends that the newly
enacted federal r.ble Communieations Pol-

2. On March 21, 1985, Cableviaion JeIlt by certi·
fied mall a letter to • WOI'CeIW attorney, Jo
seph CaJiIIJa, Unc:olII SIreet Realty Company's
lawful ...t, requaaiJIf 8CCIII to Uncoln ViI
I. in order to inIWJ community antenna tele·
vision equipment,~ • copy of the Mas
sachusetts statute, and prom!silll to be bound
by its terms. nus lener wu delivered on
March 22, 1985. On the same day, Cablevision
sent the same letter by certified mall to Uncoln
Street Realty Company at its office in Meriden,
Connecticut. This letter was delivered on
March 25, 1985.

3. Mus.Oen.Laws Ann. ch. 16M, § 22 (West
1976 &I Supp.1985) provides that:

No operator shall enter into any qreement
with persons owmn,. leuiJJI, controWIII or
manqilll bulJd1np NI'YecI by • CATV 1)'Item,
or perform any act, that would directly or indi
rectly diminish or interfere with exlstilll rilhts
of any tenant or other occupant of such • build.

icy Act of 1984 creates a similar right of
acce88 for licensed cable operators by its
provision that cable operators can use ease
ments a property owner has already grant
ed to public utilities.

Cablevision filed its complaint in state
court in April, 1985. Lincoln removed the
case to thiI Court in May, 1985. This
Court's subject matter jurisdiction is based
on diversity of citizenship. Cablevision is a
Munchusetts corporation with its princi
pal p1lee of busineas in Worcester. Cara
betta En~rpriIes, Inc. is a Connecticut cor
poration with its principal place of business
in MerideD, Connecticut. Joseph Carabetta
is a Cormeetieut citizen. Lincoln, the limit
ed partnership, has 119 limited partners,
none of whom are Mas.achusetts citizens.

After a hearing in Worcester on August
20, 1985, thia Court denied Cablevilion'.
prelimiDary injunction motion, concluding
in part that dam&,es were calculable and
available. 'I1liI matter is now before the
Court on Lincoln's motion to dismiss for
failure to sta~ a claim on which relief can
be granted.

II.
Lincoln does not dispute that the Massa

chusetts .tatute, Kus.Gen.Laws Ann. ch.
166A, f 22 (West 1976 & Supp.1986), gives
Cablevilion an enforceable right of access
to Lincoln'. apartment complex.' Lincoln

illl to 'lie 01 muter or individual antenna
equipment.

An operator who affixes, or QUIa to be af·
ftxecI, CATV system fIlcilitles to the dwelliq of •
tenant IhaU do 10 at no COlt to the landlord of
such cIweIJinI, shall indemDlfy the landJord of
such dweWIII for any damate arlsinI out of
such actlona, and lhall not interfere with the

. safety, func:tionlna. appearance or 'lie of such
dwelli...

The consent required by leCtion thirty-five of
chapter one hUDdreci and sixty-six shall be
deemed to have been IfaIlteci to an operator
upon his delivery to the owner or lawful apnt
of the owner of property upon which he pr0pos
es to affix CATV system faciUtles of • copy of
this leCtion, and • sIpecI statement that he
... to be bowad by the terms of this section.

An owner 01 property, or his lawful qent,
may sue in contract to enforce the provisions of
an operator's ..ment under this leCtion.

4
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wire or other apparatus for telephonic.
teJetraphic:, televillon or other elec:tric:al com·
mun1c:at1on, or who enten upon the property of
another for the purpoIe of afflxina the same,
without fint obtainina the consent of the owner
or lawful 'llDt of the owner of such property.
m.n. on complaint of such owner or his tenant.
be punished by a fine of not more than one
hundred cIolIan.

Chapter 16M, 1 22 provides that the owner's
c:oDIeftt 11 "deemed to have been aranted" when
a cable operator delivers to the "owner of pro»
erty upon wldc:b he propoIeI to affix··CATV
syIIem facilities ... a copy of [I 22], and a
slped statement that he qrees to be bound by
the terms of [I 22]."

GREATER WORCESTER CABLEVISION v. CARABETl'A ENT.
Cite u 682 F.Supp. 1244 (D.M.... 1985)

also concedes that Cablevision has followed tor to install its cable television equipment
the statutory procedure which required Ca- on his property if a tenant has asked for
blevision to deliver to Lincoln a copy of the cable service. Installation of Cablevision's
statute and a signed statement agreeing to facilities will require physical attachment
be bound by its terms} Lincoln, however, of conduit or wire molding to the buildings
attacks the statute's constitutionality. and the installation of some 25,000 feet of

Lincoln alleges three constitutional de- cable wire. Affidavit of Salvatore Carabet
fects: (1) the statute authorizes a taking of tao This, Lincoln &aserts, will be a perma
private property without just compensa- nent physical occupation of its property,
tion, in violation of the Fifth and Four- and thus a taking for which compensation
teenth Amendments; (2) the statute via- is due under the Fifth and Fourteenth
lates Lincoln's First Amendment free Amendments. Lincoln contends that sec
speech rights by requiring Lincoln to per- tion 22 must be struck down because it
mit Cablevision, a state-licensed speaker, to nowhere provides for such compensation.
use its property as a platform; and (3) the Moreover, the statute explicitly prohibits a
statute gives mandatory access only to li- property owner from "demand[ing]or ae
censed community antenna television cept[ing] payment, in any form, for the
(CATV) operators, discriminating against affixing of CATV system equipment .... "
competing television providers in violation Lincoln alao arrues that section 22 does not
of the Equal Protection Clause of the Four- provide any mechanism by which it can
teenth Amendment. seek just compensation. When the Massa-

Lincoln alao contends that section chusetts Legislature has intended to com
621(a)(2) of the newly-enacted Cable Com- pensate property owners for takings, it has
munications Policy Act, on which Cablevi- fashioned elaborate procedures. Its failure
sion relies in seeking an order permitting it to do so when it enacted section 22, Lincoln
to use utility easements and public rights- asserts, means the Legislature did not in
of-way at Lincoln Village, is unconstitution- tend for landlords to receive compensation
al and, in any event, will not have the broad for the installation of cable on their proper
practical effect that Cablevision claims. ty.
These contentions are addressed seriatim. Cablevision agrees that installation of its

cable facilities will work a taking of Lin
coln'. property. But it insists that section
22 obliges cable operators to compensate
property owners for any taking that re
sults. Cablevilion urges a broad reading
of its duty under section 22 to indemnify
Lincoln for "any damage" caused when it
affixes its cable equipment. "Any dam-

A. THE MASSACHUSETrS CATV STAT
UTE

1. UNCOMPENSATED TAKING

Section 22 of the MuAChuaetts CATV
statute, Maaa.Gen.Lawa Ann. ch. 166A,
§ 22 (West 1976 " Supp.l985). provides
that a landlord must permit a cable opera-

No perIOD ownm,. IasiJII, comroUIDI or
m-MliDI bu1Id1np Iel'Veli by a CATV system
shall dlJcrimiDate In rental or other cbarps
between tenaIl1S who sublcribe to such CATV
servic:el, and thole who do DOl or derund or
ac:c:ept payment. In All)' form, for the afftxina of
CATV system equipment to such buildinp, ex
cept that to wh1c:h he 11 entitled under the provi
sions of th1I sec:tIon.

4. MaaGen.Lawa Ann. cb. 166. 1 35 (West 1976)
provides that:

A corporation or perIOD mainta1nina or oper
atlna te1epbone, tefeIraph, teIeviIion or other
electric: wires or any other perIOD who in any
manner affixes or c:aUlel to be afftxecI to the
property of another any pole. 1tNc:tW'e, fixture,

f
3
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age," Cableviaion contends, should be con
strued as damage caused by the permanent
physical occupation of Lincoln's real prop
erty, as well as actual physical damage to
Lincoln's buildings, fixtures or land. Sec
tion 22 does not prohibit such payments
Cablevision argues; only payments in ex
cess of payments for damage caused by
installation of cable facilities are prohibit
ed. Finally, Cablevision contends that sec
tion 22 does provide a mechanism by which
Lincoln can obtain compensation. Cablevi
sion must agree to be contractually bound
by its obligations under section 22. Lin
coln's remedy for just compensation is a
contract action that will determine how
much Cableviaion must pay for any actual
damage it causes, as well as for the proper
ty it takes.

Unquestionably, section 22 authorizes a
taking of property compensable under the
Fifth and Fourteenth Amendments by
obliging landlords to permit cable operators
to install cable equipment on their proper
ty. Loretto v. T,z.,wompter Manhattan
CATV Corp., 458 U.S. 419, 102 S.Ct. 3164,
73 L.Ed.2d 868 (1982). 'The Supreme Court
in Lontto defined a taking as any "perma
nent physical oceupation" of property by a
third party. Id. at 426, 102 S.Ct. at 3171.
Loretto involved a New York statute p~
viding that a landlord must permit a cable
operator to install cable facilities on the
landlord's property and may not demand
payment from the operator in excelS of the
amount determined by a state commiaaion
to be reasonable. 'The Court ruled that
insta11ation-the "direct physical attach
ment of plates, boxes, wires, bolts and
screws to the buDding," id. at 488, 102
S.Ct. at 3177-wu a permanent physical
occupation of the building that destroyed
the building owner's ril'hta to pouesa, use
and dispose of her property. Id. at 485-37,
102 S.Ct. at 3175-77.

The Loretto court did not strike down
the New York statute, but remanded to the
state courts to determine the amount of
compensation due. Cable operators, under
the New York statute, cannot be forced to
pay a landlord "in excelS of any amount
which the [State Commission on Cable Tele
vision] shall, by regulation, determine rea-

8Onable," Id. at 428 n. S, 102 S.Ct. at 3169
n. 8. The state commission has ruled that
a one-time $1 payment is the normal fee to
which a landlord is entitled for the installa
tion of cable equipment, though the com
miuion's regulations permit higher than
nominal awarda if a landlord makes a spe
cial showing of greater damages. Id. at
424-25, 456 n. 12, 102 S.Ct. at 3169-70,
3176 n. 12.

Lincoln contends that the absence of lan
guage like that of the New York statute,
providing for nominal compenpation deter
mined by a state agency with the possibili
ty for higher awarda, renders the Massa
chuaetta statute constitutionally invalid.
Lincoln relies on two Florida cases striking
down a statute which required that land
lords allow franchised cable operators ac
cess to apartment buildings but held the
cable operator "retponsible for paying to
the landlord any coata, expenses or proper
ty damage that are incurred by the land
lord dorm, installation, repair, or removal
of the cable," holding that this amounted to
a taking that did not require payment of
just compensation. BeattU v. Shelter
Propertiel IV, 457 So.2d 1110 (Fla. Dist.
Ct. App.l984); Storer Cable T. V. v. Sum
merwindl Apartments, 451 So.2d 1084
(Fla. Diat. Ct. App.1984).

The B,atti, court refused to construe
the statute's requirement that cable opera
tors pay for property damage as a provi
sion for payment of just compensation "in
view of the strong, direct prohibition" else
where in the statute that no cable operator
would be forced to "pay anything of value
in order to obtain or provide" cable tele
vision service. Fla. Stat. Ann. § 83.66(1)
(West Supp.1984). Lincoln argues that this
language in the Florida statute is no differ
ent from language in the Massachusetts
statute prohibiting property owners from
demanding or accepting payment in any
form for the installation of cable television
equipment on their property, and concludes
that the requirement that cable operators
indemnity property owners for damages
caUHd by the installation of cable facilities
cannot be read as requiring compensation.
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necessity for federal constitutional adjudi
cation. If section 22 does provide for just
compensation when cable operators take
private property by installing cable equip
ment, then the federal constitutional issue
is avoided. Abstention in this situation is
not unthinkable. See, e.g., Bellotti v.
Baird, 428 U.S. 132, 146-47,96 S.Ct. 2857,
2865-66, 49 L.Ed.2d 844 (1976); Harrison
v. NAACP, 360 U.S. 167, 177,79 S.Ct. 1025,
1030, 3 L.Ed.2d 1152 (1959). But absten·
tion from "the exercise of federal jurisdic
tion is the exception, not the rule." Colo
rado River Water Co~ervation Dist. v.
United State" 424 U.S. 800, 813, 96 S.Ct.
1236, 1244, 47 L.Ed.2d 488 (1976). An ex
ception to this principle has been recog·
nized where a challenged state statute is
"fairly subject to an interpretation which
will render unneceuary or substantially
modify the federal constitutional question."
Harman' 11. FOrBImitu, S80 U.S. 528, 585,
85 S.Ct. 1177, 1182, 14 L.Ed.2d 50 (1965).
But the challenged statute must be ambig·
uou. and uncertain, u well &I unconstrued
by the state courts. It is not enough that
state courts have yet to con.ider the stat
ute. There must be more than a "bare,
though unlikely, po••ibility that state
courts might render adjudication of the fed
eral queetion unnece••ary." Hawaii HaUl
ing Ilutkoritr 11. Midkiff, 467 U.S. 229, 104
S.Ct. 2821, 2827, 81 L.Ed.2d 186 (1984).
While the construction of .ection 22 urged
by Cableviaion ia not outlandish, I cannot
all'" that lection 22 is "fairly subject" to
Cablevision's interpretation, and this Court
will not, therefore subject the parties to
"the delay and expeDle to which application
of the ab.tention doctrine inevitably gives
rise." B,llotti, 428 U.S. at 150, 96 S.Ct. at
2686 (quoting Lak, Cam,", Ilun. v. Mac·
Mullan, 406 U.S. 498, 509, 92 S.Ct. 1749,
1757, 82 L.Ed.2d 257 (1972».

[2J I am aware that unsettled questi"na
of Mueachusettl state law may be certi·
fied from the federal courts directly to the
Supreme Judicial Court. Mus. Rules of
Court, Sup.Jud.Ct.Rule 1:08 (West 1985).
Certification baa been endorsed since its
use can "save time, energy, and resources
and helps build a cooperative judicial feder
alism." Lthman Broth"., v. Schein, 416

.- ~.. ,'}

Cablevision concedes that Loretto is con
trolling and that section 22 authorizes tak
ings of private property by cable operators.
Cablevision insists, however, that the stat
ute can be read to require payment of just
compensation. Cablevision relies on
Princeton Cablevision, Inc. v. Union Val·
ley Corp., 195 N.J.Super. 257, 478 A.2d
1234 (N.J.Ch.1983) which upheld a New
Jersey statute giving cable operators a
right of access to private property over
objections that the statute authorized a tak
ing without just compensation. The chal
lenged statute prohibits an "owner from
demanding or accepting payment in any
form as a condition of permitting installa
tion of cable service" Princeton Cablevi
lion, 195 N.J.Super. at 262, 478 A.2d at
1240, but also requires the cable operator
to indemnify the property owner for "any
damage caused by the installation, opera
tion or removal" of cable facilities. The
court ruled that the prohibition on pay
ments meant only that a landlord could not
foree his tenants to pay him in exchange
for allowing cable facilities to be installed,
holding that the later language meant ca
ble television operators were obliged to pay
landlorda just compensation for property
taken when cable facilities were installed.
Cablevision urges a similar reading of sec
tion 22.

The ialue before thla Court it whether
section 22 can be read to include an obli
gation on the part of Cableviaion to pay
just compenaation for the taking of Lin
coln's property involved in inltalling Ca
blevision'. cable television equipment. If
not, 8ection 22 it conltitutionally invalid
becauae it authorizel a taking of private
property without just compenntion. Al
though the mandatory acceu proviaions of
section 22 were added by amendment. in
1977, no Mauachusetts court baa had the
opportunity to conlider the.. statutory pro
visioDl. At thia point, I digreu briefly to
cODlider the iasues of abttention and certi
fication in view of the absence of Mun
chuaetts law.

[1] Thia case presents a novel queation
of M•••achuaetts statutory law which, if
anawered u Cablevision urgea, avoids the
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U.S. 386, 390-91, 94 S.Ct 1741, 1744, 40
LEd.2d 215 (1974); He al80 Bellotti v.
Baird, 428 U.s. at 146-47, 96 S.Ct. at 2866
67. Nonetheless, I am persuaded that this
C&le is not an appropriate one for certifica
tion.

First, the availability of certification, by
itself, cannot justify abstention where ab
stention is not otherwise appropriate. Cer
tification makes more palatable a federal
court's inclination to abstain by reducing
the delay and expense to the parties that
abstention usually entails. See Lake
CarrierB .A.mz. v. MtlCMullGn, 406 U.S.
498, 509, 92 S.Ct 1749, 1756, 32 L.Ed.2c1
267 (1972). Here, however, this Court has
already decided that abstention is inappro
priate because section 22 is not susceptible
to a CODItruetion that avoids the federal
constitutional questions. My abstention
decision turned on the legal issue in
volved-the statutory language-and not
on the equitable considerations of delay
and expense. 'DIus, the availability of Mas·
aachusettl' certification procedure does
IlOthinr to ebanre that analysis. Second,
neither of the parties has asked me to
certify tIUI or any other question to the
Supreme Judicial Court. I could, of course,
send tIUI question or questions to the Su
preme Judicial Court on my own. Given
this Court'. determination that eeetion 22 is
not fairly .uaeepdble to the reading urged
by Cablevision, bowcmr, I think that the
delay and 8Xpeue that would be imposed
ontbe parties if I certified this question or
questiou would be unwuranted. Before I
certified a questioD or questions to the
Supreme Judicial Court, I would feel com·
pelled to uk the parties to consider and
arrue the matter. 'DIeD, of course, the
Supreme Judicial Court would have to con·
sider the matter and could very well re
quest the partiea to amplify the record on
this point. Even the expedited certification
procesa would mean further delay and cost
to the parties. Finally, the procedural p0s

ture of the case alIo leadl me. to conclude
that certification iI inappropriate. This
case orilinated in atate court. On the
ground of diversity of citizenship, Lincoln
aueceufully petitioned for removal to this
Court. 28 U.S.C. f 1441. Lincoln's choice

of forum is deserving of some respect.
For whatever reason, Lincoln chose to de
fend itaelf in a federal, and not a atate,
court. It would be unfair to Lincoln, and
contrary to the policy underlying removal
and diversity jurisdiction, see Brown v.
FlO'tHf"l Industries, Inc., 688 F.2c1 328, 330
n. 1 (5th Cir.1982), urt. denied, 460 U.S.
1028,103 S.Ct. 1275,75 L.Ed.2d 496 (1983),
for this Court to send the parties back to
state court to litigate what has emerged as
a key issue in their dilpute. Having con
sidered these issues, then, and declining to
employ those processes, I turn back to the
is.ue at hand.

[3] I am mindful of the pJ:inciple of
statutory construction urging me to con·
strue section 22 consistently with constitu
tional requirementa if po88ible. Sekcf.ive
SeruicI Sgttem v. MinnaotG Public Inter
e8t a..on:h Group, 468 U.S. 841, 104
S.Ct. 8848, 82 L.Ed.2d 632 (1984). Legisla
tures are presumed knowledgeable of con
stitutional requitementa and it is also pre
sumed that they intend to be guided by
them. Still, thia Court must conclude that
seetion 22 cannot fairly be read to require
cable operators to COIDpeDUte property
owners for the taking of property it autho
rizes.

The starting point in deciding whether
section 22 provides for adequate compensa
tion is the statutory lanruage itself.
Aml7'iccJn Tobacco Co. v. PatUfwon, 456
U.S. 88, 68, 102 S.Ct 1534, 1687, 71 L.Ed.2d
748 (1982); LaM v. UnitMl StGtII, 727
F.2d 18, 20 (lit Cir.l984). Section 22 pr0

vides that "[n]o person owning, leaain"
control1inr or manalinr buildings served
by a CATV system shaD ... demand or
accept payment, in any form, for the affix·
ing of CATV system equipment to such
buildinp, exeeptthat to which he is enti
tled under the proviliona of thia section."
I do not a,ree with Lincoln that thil provi
sion, by itaelf, bars cable operators from
paying compensation tor property taken
when they install cable televilion equip
ment pursuant to section 22. Arruably it
applies only to additional paymenta from
tenantl, and not to paymentl from cable
operators. The immediately preeeding por-

we
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reason when the Commonwealth exercises
its right of eminent domain-as it did when
the Legislature enacted section 22 and au
thorized franchised cable operators to take
land-"(t]he act granting the power must
provide for compensation, and a ready
means of ascertaining the amount." Id.
(quoting Haverhill Bridge Proprietors v.
County Comm'rs of E88U, 103 Mass. 120,
124-25 (1869». Other similar delegations
of eminent domain power typically follow
the statutory procedure enacted in Mass.
Gen.Laws Ann. ch. 79, which "embodies
rights guaranteed under art. 10 of the Dee
laration of Rights," Bromfield., 390 Mass.
at 671 n. 11,459 N.E.2d 445, and provides a
procedure for petitioning for assessment of
damages. Gas and electric utilities, for
example, are authorized to take private
property, Mus.Gen.Laws Ann. ch. 164
If 69R and 72, but compenaation is deter
mined by the procedure established in chap
ter 79. Telephone and telegraph compa
nies are authorized to UIe public ways and
to build traDlmission lines, including poles,
conduits and wires, Mass.Gen.Laws Ann.
ch. 166, f 21, but adjoining landowners
along a public way are expressly entitled to
pursue damages for any taking that 0c

curs, Mas•.Gen.Laws Ann. ch. 166, f 29.
Cablevision'. argument that the Legisla
ture recognized that section 22 authorized
takinp of private property-i.e., exercises
of eminent domain-but chose to leave
property owners to a contract action rather
than the chapter 79 petition process is im
plausible.

Cablevision is correct that courts are ca
pable of determinin, what compensation is
due. See C01'1Wia v. New Bed/Md Redevel
opment Autkorltg, 875 Mus. 360, 861-62,
377 N.E.2d 909 (1978). The question, how
ever, is not whether the contract action
created by section 22 is procedurally ade
quate as a meant of det.erminin, just com
pensation. Rather, the Question is did the
Lecislature, when it enacted section 22,
recopize that it was authorizin, cable opo
eraton to take private property- or not.
The Leplature'. ne,lect of the readily
available chapter 79 eminent domain proce-

tion of the sentence quoted above prohibits
landlords from charging tenants who sub
scribe to cable service higher rent "or other
charges." See Princeton Cablevision, 195
N.J.Super. at 270, 478 A.2d at 1247. But
see Beattie, 457 So.2d at 1113. Even if it
does refer to payments from cable opera
tors to landlords, this provision is not an
absolute bar to such payments; it still al
lows landlords to receive those payments
"to which he is entitled" by other provi
sions of section 22. If Cablevision were
correct that other provisions of section 22
oblige cable operators to pay just compen
sation, this language would not nullify
such payments. Such a reading would
make this final clause surplusage.

[4] The provision that cable operators
must "indemnify the landlord" of a build
ing in which the cable operator wants to
install cable equipment "for any damage
arising out of such actions" does not, how
ever, satisfy the constitutional requirement
for compensation. While it is true that in
takings cases, Massachusetts courts have
used "compensation" and "damages" inter
changeably, 8ee, e.g., Verrocki v. Com
monwealth, 394 Mass. 683, 477 N.E.2d 366
(1985); Opinion of the J'U8ticea, 365 Mus.
681, 692, 313 N.E.2d 561 (1974), it is nota
ble that nowhere does section 22 refer to
installation of cable equipment as a taking.
Though thiI choice of language is not, by
itself, conclUlive, it strongly suggests that
the Legislature did not believe it was au
thorizing cable operators to exercise the
power of eminent domain when it enacted
section 22.

There is a marked contrast beC;ween see
tion 22 with ita ambiguoUi choice of the
word "damage" and its private contract
action to enforee a cable operator's prom
ises, and other Musaehusetts statutes gov
erning similar .ituationa involving pubUe
utilities.

Mauaehusetts' obligation to compenaate
property owners for land seized through its
power of eminent domain is conatitutioDally
compelled by art. 10 of the M•••aehusetts
Declaration of Ri,hts. Su Bromjfeld 11.

T1waIv,..,. • RM:ei~1, 890 MUI.
685, 668, 459 N.E.2d 445 (1988). For that
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dure, w,bile not neeesaarily conclusive, is
strongly indicative that it did not.5

Loretto is of no help to Cablevision. The
statute upheld by implication in Loretto,
New York Exec. Law § 828 (McKinney
Supp.1981-1982), provides that cable opera·
tors will "agree to indemnify the landlord
for any damage caused by the installation,
operation or removal of [cable] facilities."
§ 828(1)(a)(iii). It separately provides that
no landlord shall demand payment from
any cable operator for permitting installa·
tion of cable equipment "in excess of any
amount which the [State Commission on
Cable Television] shall, by regulation, de
termine reasonable." § 828(1)(b). The
Commission ruled later that a nominal $1
fee would be sufficient to satisfy constitu
tional requirements "in the absence of a
special showing of greater damages attrib
utable to the taking." Loretto, 458 U.S. at
424, 102 S.Ct. at 8170. Landlords are com·
pensated pursuant to the language in sec
tion 828(1)(b) direetbl, the state commis
sion to determine jut compensation for
takings of property authorized by section
828, not pursuant to the "any damage"
language in section 828(l)(a)(iii).

Cablevision a1Io reliel on Board 01
Health 01Franklin v. NUl, 842 Mas•. 421,
178 N.E.2d 808 (1961), arguing that Massa
chusetts courts have read the word "dam
age" broadly in order to satisfy constitu
tional requirements. There the court up
held a statute pel'lllittiq a board of health

5. The LeIi*ture baa Wore It R.B. 4033, a
ptOpOIeCI amendment to c:Upter 16M modeled
after the New York lIWule impUedly upheld In
Lonno. The bID would allow a property owner
to demand "reuoubIe compeuutlon to be
paid" by a cable operator in excbaD8e for "per.
mittlna the iDltallation 01 CATV system equip
ment on" his property. Compenation would.
In most cues, be Umited to a $1 payment.
However, a property 0WDeI" could seek more
than the $1 payment by bri...... an action be·
fore the Community Anterma Television Com·
mission; the property owner would have to
show that he baa a "1peCifk: alternative use for
the space occupied by CATV f&dUties or equip
ment" or that Installation ol the CATV faciUtles
would cause a "dec:reue in the resale or rental
value" of the property.

Cablevision arp&eI that sublequent IeaiaJative
hiltory cannot be used to cIiIcem oriIinal leat.
latlve intent. S. CommilsitJMr v. en,k, 4604
U.s. 206, 223 n. 21, 104 S.Ct. .597, 607 n. 21. 78

to regulate and prohibit piggeries, holding
that statute adequately compensated the
owner of a pig,ery forced to shut down
who succeeded in persuading a reviewing
court to annul the board's order. The stat
ute provided the owner could "recover
damaJ4ls and coati," Masa.Gen.Laws Ann.
ch. 111, § 150, and the court concluded that
this was adequate assurance that piggery
owners would be compensated for the tem
porary and wrongful interruption of their
busineu. Board 01HlfJlth 01Franklin is
not applicable here. There the only poIsi
ble damare contemplated by the statute
was the interruption of the owner's pi,
gery. By contrast, here it is a strained and
generoua conatruetion to read the "any
damage" lanruare of section 22 to include
compensation for the permanent physical
occupation of the property.

Accordingly, I conclude that section 22 is
unconstitutional beeauae it does not provide
for compensation' to landlords for the in
stallation of cable on their property. While
this conelUlion is dilpoeitive of this case, in
the interelts of completeneu, I address the
further contentions.

2. FREE SPEECH VIOLATION

Lincoln COIltencls that section 22 violates
its Firat Amendment free speech rights
beeauae it compels Lincoln to go into the
cable televilion buineu with Cablevision,

L.Ed.2d 420 (1984) ("deliberadona in IU_
quent -'0 of CoJlll'ell that never culminat·
ed In tion...... ollittle help in cIetermin·
lnalepslative intent). CertaiDly H.B. 4033', in·
troduc:tion, by itself, I' not conclusive that the
earlier Leafslature which enacted section 22 did
not Intend for cable operators to pay jUit com·
pensation. Fint, H.B. 4033 baa not been
adopted and 10 cannot be interpreted u evi·
dence olthe cummt f.eIisIature', feelinp about
the collltitutional ad4Iquacy of NCtlon 22. Sec·
ond. It is pouibJe that H.B. 4033', IpOIlIOr'S ....
satisfied that section 22 II constitutional. but
simply wish to avoid Iitipdon similar to tllat
here by clarifyina the t.ep,lature's intent and
furnilhina a more precise method for determln·
ina compensation.

Still. It II notable that leatslators feel the need.
after Lontto, to refine section 22 and it II In·
structive to contrut section 22 with the careful·
Iy crafted compenation mechanism elaboratetd
In H.B. 4033.
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revenues derived from the provision of
SMATV service to the property's resi·
dents.

Id. at 82, U.S.Code Congo & Ad.News 4655
at 4719.

The challenged statute must be struck
down, Lincoln argues, because it serves the
"narrow and parochial" interests of cable
operators and not a compelling state inter
est, and it is not the least intrusive means
of promoting the state interesta it does
serve. Defendanta' Memorandum at 22.

Relying on Preferred Communications,
Inc. v. City of LOB Angeles, 754 F.2d 1396
(9th Cir.), cert. granted, 474 U.S. 979, 106
S.Ct. 380, 88 L.Ed.2d 333 (1985), Lincoln
first argues that cable television enjoys
First Amendment protection. For that rea
son, Lincoln says, it can't be required to go
into the cable television business. But sec
tion 22, Lincoln concludes, does just that:
by compelling Lincoln to permit Cablevision
access to ita property to install cable tele
vision equipment, Lincoln has been forced
to "engage in a communications venture"
with Cablevision. Defendanta' Memoran
dum at 20. Lincoln construes the provision
in section 22 providing that a property own
er can enforce a cable operator's promise to
be bound by the terms of section 22 in a
contract action to mean that Lincoln and
Cablevision will be contractually-bound
partners in the cable television business.
The result, Lincoln urges, is a serious in
fringement on ita "fundamental First
Amendment right to choose how to use (its]
property for speech purposes." Defend
ants' Memorandum at 21.

Lincoln really makes two separate argu
menta. The fU'8t, based on Preferred
Communications, is that section 22 forces
it into the cable television business. The
second, based on PruneYard Shopping
Center v. Robins, 447 U.S. 74, 100 S.Ct.
2035, 64 L.Ed.2d 741 (1980), is that section
22 forces Lincoln to permit someone else to

splittil1l arranpmenL Moreover. even if they
have there is certainly nothil1l wronl in doil1l
so. Still, the First Amendment interests that are
important here are those of Uncoln Villaae resi·
dents and not those belonlfnl to their landlord.

and forces Lincoln to allow a government
licensed speaker onto its property.

There is no small irony in Lincoln invok·
ing putative First Amendment free speech
rights in its effort to exclude Cablevision.
One of Congress' concerns in fashioning a
federal cable policy was to keep landlords
from blocking cable operators' access to
their property so that they can arrange for
an alternate satellite master antenna tele
vision system (SMATV) to serve their prop
erty and receive payments from the
SMATV operator for delivering a captive
audience.' The House Committee on Ener
gy and Commerce report noted

that it is unfortunate that around the
country with increasing frequency citi
zens are being denied the ability to gain
access to cable service because of refus
als of landlords or property owners to
permit cable operators to wire the prem
ises. These actions permit landlords and
property owners in the position of being
information gatekeepers, deciding which
electronic information will pass into the
home and which will not, enabling real
estate property interests to be the ulti
mate electronic editors. The threat these
practices pose to the goal of information
diversity in the electronic age is very
clear and present.

H.R.Rep. No. 934, 98th Cong., 2d Sess.
79-80 (1984), reprinted in 1984 U.S.Code
Cong. & Ad.News 4655, 4716-17. Later,
the Committee explained that

one of the root causes for landlords deny
ing their residenta access to cable service
has been the incentive building and mo
bile home park owners presently have to
enter into financial relationships with the
providers of satellite master antenna
television systems (SMATV's). Since tra
ditional SMATV systems are not fran
chised and do not pay a franchise fee,
building and home park owners have
found SMATV operators willing to enter
into arrangementa which provide land
lords the ability to share some of the

6. It is not clear from the pladinp whether
Unc:oln and American Satellite Cable Corpora·
tion-the SMATV operator who haa installed its
television system at Unc:oln Viltqe with Lin
coln's permission-have agreed to a revenue
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ing state regulation of speech on private
property. PruneYard Shopping Center,
447 U.S. at 74, 100 S.Ct. at 2085; Wooley v.
Maynard, 430 U.S. 705, 97 S.Cl 1428, 51
LEd.2d 752 (1977); Miami Herald Pub
lill",ing Compan1/ v. Tornillo, 418 U.S.
241, 94 S.Ct. 2831, 41 L.Ed.2d 730 (1974).

In Wool671, the Court concluded that a
state could not compel a motorist to display
the state's motto which was printed on its
lieeue plates and could not bar him from
taking measures to cover up the motto.
Tornillo .truck down a Florida statute re
quirin, a newspaper to publish a political
candidate's reply to criticism previously
publilhed in the newapaper. Lineoln urgea
this Court to focus on Justiee Powell's con
curring opinion in PruneYtJrd where he
declared that "Firat Amendment interests
are affeeted by .tate action that forees a
property OWDer to admit third-party speak
ers", concluding that "even when no partie
uIar measap iamandated" the compelled
aeeeu can be unconstitutionally intrusive.
Id. 447 U.s. at 98, 100 S.Cl at 2049 (pow
ell, J., concurrin,). From theee precedents,
Lincoln concludes that it has a "fundamen
tal Firat Amendment right to choo.e how
to \lie [ita] property for speech purpo......
Defendants' Memorandum at 21.

Woolq, Tornillo and PruneYard do
not, however, support Lincoln's contention.
Woolq turned on the fact that "the
govel"lUDtnt itself prescribed the menage"
and required it to be displayed on personal
property that was used as "part of [appel
lee's] daily life." PruneYard, 447 U.S. at
87, 100 S.Cl at 2044. Tornillo rested on
the Firat Amendment principle that the
state can't tell newspapers what to publish,
and the related danger that the statute
would "dampe[n] the vigor and limi[t] the
variety of public debate" because editors
would be fearful that controversial news
storie. and editorials might trigi'er applica
tion of the statute. Id. at 257. Nothing in
aeetion 22 dictates the content of the tele
vision Iignala that will be transmitted to
Lincoln Vil1ap tenants. As a landlord,
Lincoln is in no way similar to the newspa
per editors in 1'ontillo; Lincoln cannot, by
refusin, to pennit access to its property,

1254
\lse its property for speech purposes. Nei
ther argument is persuasive.

[5) It is true that cable television enjoys
some Firat Amendment protections. See,
e.g., Prefe1'red Communications, 754 F.2d
at 1403. The coneern, however, baa been
government regulation of content and the
franchising proeeaa whereby local govern
ments regulate aeee8S to cable television
markets, not the novel claim Lincoln raises
here-that it is constitutionally protected
from being forced against its wishes into
the cable television busrneas. It is not nec
essary to reach this claim, however.

Section 22 does not, as Lincoln contends
it does, force Lineoln into the cable tele
vision business as Cablevision's contractual
partner. Cableviaion is obliged under sec:
tion 22 to promise Lincoln that Cablevision
will be bound by the terms of aeetion 22,
including principally the requirements that
Cablevision indemnify Lincoln for any pro~

erty damage caued by installing cable
equipment, and not iDterfere with the
"safety, funetionm, and appearance" of
Lincoln's property. Cablevision's promise
is enforceable in a contract action. This
contractual enforcement provision, how
ever, does not mean that Cablevision and
Lincoln are buineu partners in the cable
television businela. It merely specifies
how a property owner Jhould enforce the
terms of seetion 22; Lincoln would have
had rights enforeeabie apiut Cablevision
even if the Legialature had deleted the
contractual enforcement 1anpage. The
arrangement between Cablevilion and Lin
coln is no different than that between Lin
coln and a public utiUty to whom Lincoln
grants an easement If the public utility
overburdens the eutment, or abandons it,
Lincoln can enforce ita terms in a contract
action. That does not mean that Lincoln
and the public utiUty are in business to
gether.

[6] Lincoln also challengea section 22
on the ground that it forces Lincoln to
allow a govemment-lieenaed speaker-ca
blevision-to use Lincoln's property for
speech purposes, violating Lincoln's right
to choose how to use its property. Lincoln
relies on three Supreme Court eases involv-
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nied access to apartment complexes such as
Lincoln Village and must negotiate with
property owners. Because the discrimina
tory effect of section 22 unfairly restricts
First Amendment free speech rights of al
ternative television services, Lincoln are
gues, section 22 must be shown to be the
least restrictive means to achieve a compel
ling state interest to be constitutional.

There is no need to reach the merits of
Lincoln's equal protection claim because
Lincoln fails to establish its standing to
litigate those claims on behalf of alterna
tive television services who do not enjoy
the enforced access right enjoyed by fran
chised cable operators under section 22.

Beyond the constitutional requirements
of Article III which limit the judicial power
of federal courts to "cases" and "contro
versies," the Supreme Court has also fash
ioned a "set of prudential principles that
bear on the question of standing," includ
ing the principle that "the plaintiff general
ly must assert his own legal rights and
interests, and cannot rest his claim to relief
on the legal rights or interests of third
parties." Valley Forge College v. Ameri
cans United, 454 U.S. 464, 474, 102 S.Ct.
752, 760, 70 L.Ed.2d 700 (1982), (quoting
Warth v. Seldin, 422 U.S. 490, 499, 95 S.Ct.
2197,2205, 45 L.Ed.2d 848 (1975». Lincoln
argues that it fits within the exception to
this rule that "vendors and those in like
positions have been uniformly permitted to
resist efforts at restricting their operations
by acting as advocates of the rights of
third parties who seek access to their mar
ket or function." Craig v. Boren, 429 U.S.
190, 195, 97 S.Ct. 451, 456, 50 L.Ed.2d 897
(1976).

Lincoln must flrBt show that it itself is
injured by section 22, before it can raise
constitutional claims belonging to alterna
tive television services who might seek ac
cess to Lincoln Village. Id. at 194-95, 97
S.Ct. at 455; Singleton v. WuW; 428 U.S.
106, 112, 96 S.Ct. 2868, 2878, 49 L.Ed.2d
826 (1976); Warth, 422 U.S. at 498-500; 95
S.Ct. at 2204-05; 7'ilelton v. Ullman, 818
U.S. 44, 6S S.Ct. 498, 87 L.Ed. 608 (1944).
Lincoln is "injured" in the narrow sense
that section 22 imposes on it a legal duty to

8. EQUAL PROTECTION

(7) Lincoln contends that the Massachu
setts statute is contrary to the Equal Pr0
tection Clause of the Fourteenth Amend
ment because it discriminates between li
censed eable operators who enjoy a statuto
rily~nforeed right of aeceu, and compet
ing television companies which can be de-

make choices about what television mes
sages its tenants receive and it cannot use
its ownership of the apartment complex,
and the putative First Amendment rights
that involves, to act as an editor on behalf
of its tenants.

It is PruneYard which is most instruc
tive in this case, not Wooley and Tornillo.
PruneYard involved California's power un
der its state constitution to permit individu
als to exercise free speech and petition
rights on the property of a privately owned
shopping center to which the public is invit
ed. The Court rejected the shopping cen
ter's contention that this was a violation of
its First Amendment right to control use of
its property for speech purposes. Distin
guishing Wooley the Court found that the
property owner invited the public onto his
property; that the state did not dictate the
messages displayed; and. that the views
expressed by persons passing out pamph
lets and gathering petition signatures
would not be "identified with those of the
owner." Id. at 87, 100 S.Ct. at 2044. All
three are present here. Lincoln has chosen
not only to invite the public onto its proper
ty, it leases rights to possess its property
to its tenants. There is no dictation by the
Commonwealth of the messages to be
transmitted by Cablevision to its subscrib
ers. The Commonwealth's franchising pro
cess is not, as Lincoln contends, analagous
to the auction struck down in Preferred
Communicatiom, 754 F.2d at 1409. Final
ly, there is no reason to believe that Lin
coIn's tenants will assume that Lincoln en
dorses messages transmitted into tenants'
apartments at their request. See Direct
Satellite Communicationa, Inc. v. Board
01Public Utilities, 615 F.Supp. 1508, 1568,
No. 84-4990, slip op. at 14-17 (D.N.J.l985).
As far as this argument ia concerned, then,
Lincoln cannot prevail.
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permit Cablevision to install cable facilities
on its property. Lincoln's refusal to permit
access forced it to appear here as a defend
ant in Cablevision's enforcement proceed
ing.

Lincoln argues that it is also harmed by
section 22 because it is forced to give up its
property rights in whatever space will be
taken up by Cablevision's equipment in
what amounts to a forced sale. With other
competing television services, Lincoln is
free to negotiate whether to sell at all and
under what terms. This alleged harm is
ameliorated, however, by the just compen
sation Lincoln rightfully contends it must
receive from Cablevision. The forced sale
to Cablevision is harmful only if Lincoln
doesn't receive a fair price for whatever
property rights it is obliged to transfer to
Cablevision.

More difficult is the question of what
claims Lincoln may press in challenging
section 22. Lincoln claims that it has
standing to assert the equal protection
claims of alternative television services
who do not enjoy the statutory right of
access section 22 grants to licensed cable
operators such as Cablevision. I disagree,
and conclude that Lincoln does not have
standing to assert those claims.

First, Lincoln makes no showing that
alternative television services are injured
by section 22. The challenged statute does
not prevent alternative television services
from trying to gain access to Lincoln Vil
lage to compete with Cablevision. Lincoln
admits that it has already negotiated an
agreement with an alternative television
service, American Satellite Cable Corpora
tion, under which that company will install
a satellite master antenna television system
at Lincoln Village. Subscribing tenants
will pay 20-25% less than they will be
charged by Cablevision and will receive at
least equal service. Affidavit of Salvatore
Carabetta. Under section 22, Cablevision
and Lincoln are barred from "directly or
indirectly diminish[ing] or interfer[ing]
with existing rights of any tenant or other
occupant of [Lincoln Village] to use of mas
ter or individual antenna equipment." It is
true that Cablevision will compete with

1256
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American Satellite to enlist Lincoln Village
tenants as subscribers. But any firm that
offered television service to Lincoln Village
tenants would compete with American Sat
ellite, whether it secured its access through
negotiated agreement with Lincoln or
through section 22. Thus, this alleged inju
ry has nothing to do with discrimination
against unfranchised alternative television
services. See Direct Satellite Communi
cations, Inc. v. Board of Public Utilities,
615 F.Supp. 1558 (D.N.J.1985) (satellite
master antenna television company provid
ing service to condominium developments
lacks standing to raise equal protection
challenge to mandatory access statute be
cause competition from a franchised cable
operator is not a "colorable injury related
to the State's alleged denial of equal pro
tection of the laws").

Second, Lincoln fails to show that it is a
"proper proponent of the particular legal
rights on which [it] bases [its] suit." Sin
gleton, 428 U.S. at 112, 96 S.Ct. at 2873. A
party who seeks to assert constitutional
rights of third-parties must be an appropri
ate advocate of those rights who can be
"expected properly to frame the issues and
present them with the necessary adversari
al zeal." Secretary of State of Maryland
v. Joseph H. Munson Company, Inc., 467
U.S. 947, 104 S.Ct. 2839, 2847, 81 L.Ed.2d
786 (1984). "[T]hird parties themselves
usually will be the best proponents of their
own rights," and courts prefer "to construe
legal rights only when the most effective
advocates of those rights are before them."
Singleton, 428 U.S. at 114, 96 S.Ct. at 2874.
By recognizing this fact, courts ensure that
they approach cases from the point of view
of those whose rights are at stake and
avoid needless and perhaps counterproduc
tive litigation. Friedman v. Harold, 638
F.2d 262, 267 (1st Cir.1981) (citation omit
ted).

Lincoln, relying on Craig, argues that its
potential vendor-purchaser relationships
with alternative television services quali
fies it to assert their equal protection objec
tions to section 22. Lincoln's reliance on
Craig is misplaced.
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Craig involved an Oklahoma statute bution and advertising of contraceptives).
which prohibited the sale of "nonintoxicat- The interests of the litigant and the rights
ing" 3.2% beer to males under the age of of the third party must be "mutually inter
21 and to females under the age of 18. [d. dependent" so that the rights of the third
429 U.S. at 193-94, 97 S.Ct. at 454-55.• The party will be "diluted or adversely affect
standing question was whether a licensed ed" if the litigant's constitutional challenge
beer vendor could challenge the statute on fails, Craig, 429 U.S. at 195, 97 S.Ct. at
her own behalf, and whether she could rely 455, or there must be a close, strong rela
on the equal protection objections of males tionship between the litigant and the per
18-20 years of age. The Court held the son whose rights he asserts. Singleton
vendor suffered injury in fact because her 428 U.S. at 114, 96 S.Ct. at 2874; Eisen:
only choice .was to obey the statute and stadt v. Baird, 405 U.S. 438, 445, 92 S.Ct.
suffer a ~'di.reet economic injury throu~h 1029, 1084, 31 L.Ed.2d 349 (1972).
the constriction of her buyers' rnarket," uJ.
at 194, 97 S.Ct. at 455 or disobey the Here section 22 does not restrict Lin
statute and jeopardize her license. The coIn's ability to sell aceelS to its apartment
vendor could effectively litigate the equal complex to anyone, including alternative
protection claims of males 18-20 years of television services. As a practical matter,
age because it was threatened govemmen- of course, Lincoln haa already sold access
tal sanctions against beer vendors that de- to an alternative television service. But
terred young males from purehasing 3.~ even if Lincoln had not already permitted a
beer; the Oklahoma statute did not make it sate])jte mUter antenna television service
unlawful for minors to purcl1ase 3.29& beer. to install its equipment at Lincoln Village,
The beer vendor and the young males had there is nothing in section 22 that would
identical interests in challenging the stat- restric:t its ability to do 80, even after Ca·
ute. "[VJendors and thOle in like poii- bJevision installed its facilities. Nor is
tions," the Court concluded, "have been there any showing that the installation of
uniformly permitted to resist efforts at re- Cablevision's equipment wilJ make that
strieting their operations by acting aa advo- right to se)) acceu to other, competing
cates of the rights of third partiea who television services a holJow one. This is
seek acceu to their market or function." simply not a ease where a legislature
Id. at 196, 9'1 S.Ct. at .eM. sought to restric:t vendors or suppliers of

A)) the vendor-purchuer C8HI involve objectionabJe products or services, and
close profeslioaaJ relations. or atatutel where the vendors were thus entitled to
that direetJy restnet a vendor's right to se)) press the conatitutional claims of their p0

or distnbute. E.,., GriNold t1. ConMCti- tentiaJ purehuers. The riiht of alterna
cut. 381 U.s. 479, 86 S.Ct. 16'78, 14 LEd.2d dYe television services to compete for sub
510 (I96&) (PJanned Parenthood officer and Beribers and seek access to apartment
licensed physician who dispense contraeep- buildinp is not affected by the require
tives have standing to assert privacy rights ment that LincoJn permit acceu to a Ii·
of married coupl. in chaUenging state censed cable operator who seeb to install
statute tnakini unlawful the use of contra- cable facilities. More important, Lincoln's
ceptives); SingZ.ton, 428 U.S. at 106, 96 interest in toppling section 22 and the equal
S.Ct. at 2868 (phyaieianl ehaUeDiinr state protection rirhts of alternative television
statute excludiDi moet aborticml from aerrieee are not congruent. Lincoln as
Medicaid coverap ean auert equal prot:ee- sen. that it is harmed by section 22 be
tion objections of women patients seeking cause it loua the ability to seU aceeas to its
abortions); Ca1W)' t1. PopuUItion~ apartment complex to whomever it chooses
Intwtustionol, 481 U.S. 6'78, 9'1 S.Ct. 2010, and, perha.. more important, because it
52 LEd.2d 6'75 (19'17) (mail-order contraeep- JOI8I the ability to refuse to seU access.
tive distnbutor hal standing to assert pri- Alternative teJevision aervicel, however,
vacy rights of potentiaJ euatomers in chaJ. might very we)) take a different view of
lenginr state statute restrieting sale, diatri- section 22. Their interest in chalJenging
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the statute might be to secure for them
selves the same statutory right of access
the franchised cable operators now enjoy.

Alternative television services who feel
aggrieved by section 22 can challenge it on
their own behalf. Lincoln makes no show
ing that alternative television services are
prevented by some obataele or burden from
litigating their constitutional objections to
section 22. There is no concern, for exam
ple, that alternative television services
might be dissuaded by embarassment from
pressing their rights as in the birth control
and abortion eases. See, e.g., Singleton,
428 U.S. at 115-16, 96 S.Ct. at 2874-75.
Nor is the statute challenged in this ease
similar to that in Craig which penalized not
use but sale and was directed at beer sell
ers not underage males, and thus made
would-be vendors the "least awkward chal
lenger[s]." [do 429 U.S. at 197, 97 S.Ct. at
456; '" allo EUnlttJdt, 405 U.S. at 446,
92 S.Ct. at 1084. Whatever the merits of
the equal protection objections to section
22, Lincoln laeka ,tanding to litigate them.

B. CABLE COIOWNICATIONS POLI
CY ACJr OF 1~, t 621(a)(2)

[8] Cablevision alao seeks an injunction
ordering Lincoln to allow it to make full
use of easements Lincoln baa granted to
public utilities at Lincoln Village. Cablevi
sion relies on the recentJy-enaeted Cable
Communieations Policy Act of 1984, 47 U.S.
C.A. If 521-659 (Wilt Supp.1985). Section
621(a)(2) 01 the Aet, 47 U.S.C.A. t 641(a)(2),
provides that a cable franebi8e is "con
strued to authorize the construction of a
cable system over public rights-of-way, and

7. Section 621(a). 47 U.s.C.A. • 541(a) provides:
(I) A fraDchisifti authority may award, in

acc:ordanc:c with the pI'OYiIioDS of this IUbchap.
ter. lor more fraDchiIa within itl jurilCliction.

(2) Any franc:hbe IhaU be coDltrUed to autho
rize the collltrUc:tioa of a cable I)'Item over
public riptHf.way. and throuIh euemenu.
which is within the area to be served by the
cable system and which have been dedicated for
compatible IlleS, except that in Uliftlsuch eue·
menu the cable operator ....n ensure-

(A) that the safety, functioni.. and appear
ance of the property and the convenience and
safety of other perIODS not be ~versely af
fected by the InsW1alIon or CODItnICtlon of
faciUties nec:euary for a cable system;

through easements ... which have been
dedicated for compadble uses .... " 7 Ca
blevision contends that Lincoln's property
is encumbered by easements for the use of
both public and private utilities, including
euements for telephone service, natural
gas and electricity. Urging that the ease
mentl extend into each individual apart
ment, section 621(a)(2) authorizes the same
broad rirht of access provided by the Mas
sachusetts CATV statute.

Lincoln concedes that section 621(aX2)
permits Cablevision to make use of whatev
er euements and public rirhts-of-way
there qht be on its property (so long as
such use iI compatible), but arguel that
this don not mean that CabJevision can
install a complete CATV system usiRg
those easements alone. First, Lincoln ar
gues, &I a faetual matter, that the utility
easernentl at Lincoln Village do not extend
into each apartment; at some point in order
to wire Lincoln ViIlage, Cablevision's equip
ment will leave the easements and pall

onto Lincoln', property. Second, Lincoln
asserts that the l"IIuIt Cableviaion urrea is
inconsistent with CoDfl"ll8' intent in enact
ing the Act. Congreu wanted to solve the
problem of recalcitrant utilities unwilling to
share their easements with cable operatol'l.
Congrwa speclficalJy retreated, Lincoln in
sists, from adopting IUch a broad right of
acee88; aD early vel'lion of the Act con
tained 1aDIuare that fofted landlords to
permit cable operatol'l to install cable
equipment on their property, but these pro
visions were deleted. Finally, Lincoln &B

serts that to the extent section 621(a)(2)
does pennit Cableviaion accesl to Lincoln's

(8) that the COlt of the Installation. COD

ItnICtioD, operation. or remova1 of such fac:ill
tIes be borne by the cable operator or 1Ub
ICribier. or a combination of both; and

(C) tbaa the owner of the property be justly
compenwecl by the cable operator for :my
damates caused by the installation, construc·
tlon. operation. or removal of IUcb facUities
by the cable operator.
(3) In awareliftl a franchise or franchises, •

franc:ldsiftl authority shall UIUre that ac:c:eII to
cable .-vice is not denied to any poup of
potential residential cable IUbsc:riben bec:ause
of the income of the residents of the local area
In whic:h such Il"OUp raides.
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Concluion
Obviously, this case presents a close and

diffieult question. Section 22 can be read
several waya. Thia Court's taakin constru·
ing thiI ,tatutory proviaion, however, is to
aseertain the Legislature's intent and I am
convinced from the language the Legisla
ture choee to express its intent, that in
drafting section 22, the Legislature did not
contemplate a compensated taking of pri
vate property aa a consequence of the man
datory aeceu provisions. Having arrived
at that conclusion, I am not prepared to
induJce in remedial legislating by revising
section 22 to comport with the constitution
al guidelin... Rewriting a defective stat
ute is not the province of the judiciary.
Rather than supplement or strain the Leg
islature" language to avoid the constitu
tional challenp, I believe the sounder ap
proach is to leave to the Legislature the

will occur. Lincoln does not contend that
Cablevision's cable facilities, if installed,
would not be a compatible use with the
existing easements, though it vigorously
disagrees with Cablevision's assertion that
it can install a complete CATV system at
Lincoln Village using only existing utility
easements and public rights-of-way.

Lincoln's other constitutional objections
are identical to those it raised against the
Massachusetts CATV statute; they are not
persuasive here, either.

Without reaching the issue of Congress'
purpose in discarding section 633, there
remains the question whether Cablevision
can install a complete CATV system at
Lincoln Village using nothing but"existing
utility easementa and public rights-of-way.
Su Meyerson, 'lbe Cable Communications
Policy Act of 1984: A Balancing Act on the
Coaxial Wires, 19 GLL.ReV. 543, 610-12
(1985). Because this Court is not per
suaded that Cablevilfon can do 80, there is
no purpose to be served at thiI point in
enjoining Lincoln from barring Cablevi
sion's use of the easementl. Given Lin
coln's refusal to permit Cablevision to in
stall ita cable facilities at Lincoln Village,
Cablevision must rely on the accea provi
sion of the Maaaachusetts CATV statute.

FEDERAL SUPPLEMENT
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property against Lincoln's wishes, it autho
rizes an unconstitutional taking of property
without compensation; Lincoln also raises
the free speech and equal protection claims
it raised against the Massachusetts statute.

Lincoln's constitutional challenges are
without merit. Section 621(a)(2) does en
sure that property owners will be fully
compensated for whatever taking of their
property occurs when cable facilities are
installed, by providing that "the owner of
the property [shall] be justly compensated
by the cable operator for any damages
caused by the installation, construction, op
eration, or removal of [cable] facilities by
the cable operator." Lincoln's claim that
because an unenacted provision contained a
more complicated compensation scheme
that Congress changed its mind and did
not, finally, intend for property oWDers to
be compel1l8ted is not persuasive. The leg
islative history explicitly refers to the Su
preme Court's decision in Loretto, and
notes that section 633 waa drafted to com
ply with the constitutional requirements set
forth in that decision. H.R.Rep. No. 934,
98th Cong., 2d Sea. 80-81 (1984), reprint
ed in 1984 U.S.Code Cong. & Ad.News
4655, 4717-18. Except for the provision
detailing a method for detennining what
constitutes just compensation, section
621(a)(2) fully incorporatea the compensa
tion provisions of the UDenaeted section
633. Even if the language of section
621(a)(2) were ambiguous, which it is not,
there is simply no buis on which Lincoln
can argue that Congreea did not intend that
property owners be fully compensated for
whatever takings might oeeur from the in
stallation of cable facilities.

Finally, it is unclear just what property
Lincoln suggeata will be taken without
compensation. Section 621(a)(2) gives Ca
blevision the right to use easemtmts or
public righta-of-way dedicated for eleetrie,
gas, telephone or other such utility trans
missions. Whether Cablevilion'l exercise
of this new rilbt will constitute a taking of
property will depend on whether Cablevi
sion's use of a given easement or right-of
way amountl to an additional servitude on
the underlying property. If no additional
burden is impoHd, no taking of property
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