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Viacom Inc. (“Viacom™) submits these reply comments in response to the Public Notice
in the captioned proceeding.!

The record to date confirms that the Commission was right to initiate the proceeding,
which sets the agency on a course to align its media regulations with the public interest and
ensure its policies do not inadvertently deter investment and innovation. Viacom-owned
Nickelodeon, which continues its decades-long investments in television programming and other
content directed to children, takes particular interest in those comments identifying challenges
created by the children’s programming regulations. Viacom agrees with commenters urging an
examination of, and potential changes to, those regulations.

Multiple commenters—including the National Association of Broadcasters, CBS
Corporation, The Walt Disney Company, 21st Century Fox Inc., and Univision Communications
Inc. (collectively, the “Content Companies”), Gray Television, Inc., and NCTA — The Internet

and Television Association—point out that the children’s programming rules have not evolved

! Commission Launches Modernization of Media Regulation Initiative, Public Notice, FCC 17-58, MB Docket No.
17-105 (rel. May 18, 2017).



with the market, or with the changing expectations and behaviors of parents and children.?
Viacom shares the view of these commenters that the Commission adopted the children’s
programming rules for a different generation of children living in a very different media
landscape than exists today, at a time when linear television (via MVPD or over-the-air) was the
primary means of watching content. In 1991, when the Commission adopted most of the
children’s programming rules, less than two percent of the U.S. population used the Internet’—
principally via dial-up services—and Tim Berners-Lee had just invented the world’s first web
browser.* Neither the Commission nor producers of children’s programming foresaw
(understandably) the technological developments over the more than 25 years since then that
have changed how children interact with the world. Even the website display rule of 2004
predated the rise of tablets, smartphones, and video streaming services.

The pace and scale of technological and behavioral change is sufficient justification for a
comprehensive re-examination of the children’s programming rules. As the Content Companies
noted, in light of the significant changes in the programming marketplace, “the Commission

should review its children’s programming rules and their implementation with the goal of
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ensuring that” entities providing programming directed to children “can continue to do so in an
appropriate, effective and relevant way.”

Viacom’s own experience confirms the need for a fresh look at the children’s
programming rules. For example, in 2015, Nickelodeon launched Game Shakers, a show about
two girls who start a multimillion-dollar video gaming company, to show girls they can “crack
the code” to rewarding careers in technology.® A key part of the initiative was the creation and
distribution of “Coding Kickoff,” a free coding tutorial game, and other games and resources
available in mobile app stores.” But due to the website display rule—a rule that, among other
things, prohibits the display of a website in a children’s program during program or promotional
time if that website is not at least two clicks away from any website or app containing
“commercial” content>—Nickelodeon did not direct the show’s viewers to app stores where they
could download the games. Viacom doubts that the Commission intended its website display
rule to inhibit the promotion of computer science skills to girls, but it did so in this case.

Viacom also has found that the website display rule can diminish its ability to promote
corporate social responsibility campaigns to parents and children. One such campaign is
Nickelodeon’s Worldwide Day of Play, an annual event during which Nickelodeon suspends

programming on all of its networks and websites from noon to 3 p.m. (ET/PT) to encourage

5> Content Companies Comments at 6.
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children to go outside and play.” Nickelodeon promotes and hosts play-focused events for
children with partners at the local and national level, including the NFL, NBA, Boys & Girls
Clubs of America, and U.S. Tennis Association. Again, due to the website display rule, the
Nickelodeon networks cannot display partner websites that promote Worldwide Day of Play
during program or promotional time if those websites contain any commercial content—
potentially even when that “commercial” content merely highlights the partners’ corporate social
responsibility initiatives.!® A similar restriction applies to website links in public service
announcements featuring SpongeBob SquarePants and the Teenage Mutant Ninja Turtles.

The unforeseen consequences of the application of these rules in our current environment
are exacerbated by the unlevel playing field they have created. As several commenters have
noted, edge providers like Google’s YouTube can freely direct children to commercial sites and
are not subject to any of the Commission’s children’s programming rules.!! As Marketplace
reported with respect to newly-announced ad spending by a major toy manufacturer on YouTube
Kids, if successful, this type of advertising “will only increase” because platforms like YouTube
Kids are “an unregulated space for connecting with children,” in contrast to MVPD- and

broadcast-distributed programming.'?> Notably, if Nickelodeon had distributed Game Shakers
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only through the Nick.com website and not on linear television, for example, it would have faced
no restrictions on directing children to app stores from its webpages dedicated to the Game
Shakers property.

The Commission also should evaluate the unintended consequences of its host-selling
policies. The policy bars the use of “program talent or other identifiable program characteristics
to deliver commercials” during or adjacent to children’s programming featuring that character or
other identifiable program characteristics.!> In the prototypical example motivating the host-
selling policy, “the program host actually delivers the commercial in his character role on the
program set.”'* The host-selling rule was intended to address this issue by ensuring that children
are able to distinguish program content from advertising. Yet, the host-selling policy as
currently applied can limit a programmers’ ability to alert children and their parents—in an
appropriate manner—to content that may interest them. Likewise, the application of the host-
selling policy to some online platforms via the website display rule can limit the availability of
online content for children in unintended and counterproductive ways. Viacom urges the
Commission to consider fully whether the scope of the host-selling rule in its present form aligns
with the Commission’s goal of facilitating children’s (and parents’) access to useful and

entertaining content tailored to their interests.

Nickelodeon’s Lunch Money, Business Insider (Aug. 2, 2017, 9:46 a.m.), http://www.businessinsider.com/youtube-
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Finally, Viacom agrees that the Commission should review its implementation of the
commercial limit rules'>—again, to ensure that they do not yield unintended, and deleterious,
consequences.'® As the Content Companies explain, “confusion over the scope of the
interpretation or implementation of rules” can affect business decisions in ways that “limit[] the
commercial viability of programming originally produced for children and mak[e] it less likely
that investment will flow to such programming.”!” For example, Section 73.670 of the
Commission’s rules, which establishes the commercial time limits, states in a note following the
principal rule text that the term “children’s programming” refers to programs “originally
produced and broadcast primarily for an audience of children 12 years old and younger.”!® If
applied in an unduly conservative manner, this definition could be read to limit the distribution
of quality programming that is directed to children in the first instance but may be delivered to a
broader audience at a later date.

In conclusion, the marketplace for children’s programming and the expectations and
behavior of parents and their children have undergone significant change in the 26 years since
the Commission’s children’s programming rules and policies were adopted. Viacom believes,
and the record demonstrates, that these changes warrant thoughtful examination of, and potential

changes to, those rules and policies.

15 See 47 C.F.R. § 73.670(a).
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