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August 9, 2016 

Ms. Marlene H. Dortch 

Secretary 

Federal Communications Commission 

445 12th Street, SW 

Washington, DC 20554 

Re: Special Access Rates for Price Cap Local Exchange Carriers, WC Docket No. 05-25; 

AT&T Corp. Petition for Rulemaking to Reform Regulation of Incumbent Local Exchange 

Carrier Rates for Interstate Special Access Services, RM-10593; Business Data Services 

in an Internet Protocol Environment, WC Docket No. 16-143 

Dear Ms. Dortch: 

In accordance with the Modified Protective Order, Second Protective Order, and Data 

Collection Protective Order for the above-referenced proceedings, Windstream Services, LLC 

(“Windstream”) herein submits a redacted version of the attached reply comments in the above-

referenced proceedings.    

Windstream has designated for highly confidential and confidential treatment the marked 

portions of the attached documents pursuant to the Modified Protective Order,1 Second 

Protective Order,2 and Data Collection Protective Order3 in WC Docket No. 05-25 and RM-

10593.  

Pursuant to the protective orders and additional instructions from Commission staff, 

Windstream is filing a redacted version of the documents electronically via ECFS, one copy of 

the Highly Confidential version with the Secretary, and sending two copies of the Highly 

Confidential version to Christopher Koves, Pricing Policy Division, Wireline Competition 

Bureau.  

1 Special Access for Price Cap Local Exchange Carriers, Modified Protective Order, DA 10-

2075, 25 FCC Rcd. 15,168 (Wireline Comp. Bur. 2010).  

2 Special Access for Price Cap Local Exchange Carriers, Second Protective Order, DA 10-

2419, 25 FCC Rcd. 17,725 (Wireline Comp. Bur. 2010). 

3 Special Access for Price Cap Local Exchange Carriers, Order and Data Collection Protective 

Order, DA 14-1424, 30 FCC Rcd. 11,657 (Wireline Comp. Bur. 2015).  
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Please contact me if you have any questions or require any additional information. 

 

       Sincerely, 

 

      

 

       John T. Nakahata 

       Counsel to Windstream 

 

Attachment 

 

cc:  Christopher Koves 
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REPLY COMMENTS OF WINDSTREAM SERVICES, LLC 

ON THE FURTHER NOTICE OF PROPOSED RULEMAKING 

Windstream Services, LLC (“Windstream”), on behalf of its affiliates and subsidiaries, 

replies to the comments filed in response to the Commission’s Further Notice of Proposed 

Rulemaking on establishing appropriate and necessary measures to promote and sustain 

competition in the provision of business data services.1   

As the nation’s fifth-largest ILEC, and with substantial CLEC operations making it one 

of the nation’s largest providers of business communications solutions,2 including business data 

services and managed services, Windstream has invested substantially to provide services both 

inside and outside its ILEC service areas.  To that end, Windstream operates the nation’s sixth-

largest fiber network (spanning approximately 125,000 miles across its ILEC and CLEC areas).  

But in the vastly larger area of the country where Windstream is not the ILEC, it generally is not 

economically feasible for Windstream to build last-mile facilities alongside the incumbents’ 

existing infrastructure, except to serve the very largest customers.3  For all other customers, the 

choice Windstream and other providers of integrated business communications solutions face is 

not whether to “build versus buy,” but, rather, whether to “buy versus exit the market.”   

                                                           
1  Business Data Services in an Internet Protocol Environment; Investigation of Certain Price 

Cap Local Exchange Carrier Business Data Services Tariff Pricing Plans; Special Access for 

Price Cap Local Exchange Carriers; AT&T Corporation Petition for Rulemaking to Reform 

Regulation of Incumbent Local Exchange Carrier Rates for Interstate Special Access 

Services, Tariff Investigation Order and Further Notice of Proposed Rulemaking, FCC 16-54, 

31 FCC Rcd. 4723 (2016) (“FNPRM”). 

2  See Declaration of Dan Deem, Douglas Derstine, Mike Kozlowski, Arthur Nichols, Joe 

Scattareggia, and Drew Smith ¶ 2 (“Windstream Declaration”), appended as Attachment A to 

Comments of Windstream Services, LLC, WC Docket No. 05-25, RM-10593 (filed Jan. 27, 

2016) (refiled Apr. 21, 2016) (“Windstream Jan. 27, 2016 Comments”). 

3  This is consistent with the Commission’s conclusions.  See FNPRM ¶ 227.  
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The response to that choice to a very large degree hinges on wholesale last-mile input 

rates.  As noted by Windstream previously, last-mile access is a large and growing cost for 

Windstream’s CLEC operations,4 and ***BEGIN HIGHLY CONFIDENTIAL***  

 

***END HIGHLY CONFIDENTIAL***5  If not 

checked by policymakers, ILEC market leaders will charge last-mile access rates that will cripple 

Windstream and other competitors’ ability to offer affordable alternatives to the incumbent. 

The decisions the Commission makes in this proceeding will directly determine in how 

much of the country outside of its ILEC territory Windstream will be able to continue to offer 

integrated business communications solutions to its business, governmental, educational and 

health care provider customers, versus where market leaders will be able to squeeze 

Windstream—and all other CLECs—from the market.  To continue to ensure robust competition 

and choice with respect to their overall business communications solutions to the vast majority of 

locations with just one—or maybe two—facilities-based business data service providers, the 

Commission must act forcefully to ensure that the market leaders’ wholesale charges for 

essential business data service inputs do not foreclose those competitive choices.  

Comprehensive reform can and should occur in 2016. 

                                                           
4  See Windstream Declaration ¶ 86. 

5  See Letter from John T. Nakahata, Counsel to Windstream, to Marlene H. Dortch, Secretary, 

FCC, at 1, WC Docket Nos. 16-143 and 05-25, RM-10593 (filed July 5, 2016); Declaration 

of David Schirack and Mike Baer ¶ 3 (“Schirack/Baer Declaration”), appended as 

Attachment A to Comments of Windstream Services, LLC, WC Docket Nos. 16-143 and 05-

25, RM-10593 (filed June 28, 2016) (“Windstream June 28, 2016 Comments”). 
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I. SUMMARY 

Windstream supports the compromise framework advanced by Verizon and INCOMPAS 

in their letters from June 27, 2016 and August 9, 2016.  The overall framework outlined by these 

letters sets a reasonable path forward by integrating proposals with respect to the competitive 

market test, DS1 and DS3 special access pricing, and Ethernet pricing benchmarks.  With 

support from a variety of parties, with diverse business interests, this combination of proposals, 

in conjunction with others in the record,6 offers the Commission a reasonable way to move 

forward in the near-term in a manner that preserves choice for businesses, governments, 

educational institutions and health care providers at the vast majority of locations not served by 

more than one—or even two—facilities-based business data service providers.7   

The comments confirm what the data show—that the overwhelming majority of business 

locations are served by only one facilities-based business data services provider.  Cable 

providers, while expanding, are not the competitive omnipresence that the ILEC commenters 

would make them out to be.  Cable providers catalog their own difficulties in extending their 

fiber-based networks—difficulties similar to, but not as severe as, the challenges faced by 

traditional CLECs.  Moreover, cable providers add to comments by Windstream and others 

                                                           
6  See Letter from John T. Nakahata, Counsel to Windstream, to Marlene H. Dortch, Secretary, 

FCC, WC Docket Nos. 16-153 and 05-25, RM-10593 (filed July 25, 2016) discussing the 

importance of Commission action with respect to, among other things, the continued 

availability of unbundled DS1 and DS3 capacity loops, prevention of ILEC backdoor price 

increases through unjustified special construction charges and penalties for converting from 

TDM-based to IP-based services, and ongoing monitoring of business data services prices).  

7  In addition, to better enable it to evaluate its competitive test and benchmarks in the future, 

the Commission should also modify its CACM model to provide the “engineering-based 

estimates of the costs and margins involved in providing [business data] services” that one 

peer reviewer observed would be helpful.  Andrew Sweeting, Review of Dr. Rysman’s 

“Empirics of Business Data Services” White Paper ¶ 22 (Apr. 26, 2016), 

http://transition.fcc.gov/Daily_Releases/Daily_Business/2016/db0628/DOC-340040A4.pdf.   
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refuting arguments that Ethernet-over-Hybrid Fiber Coaxial (“EoHFC”) is a robust substitute for 

ILEC business data services.  Not only are EoHFC services extremely limited in their 

symmetrical bandwidth speeds, but cable providers make clear that they cannot substantially 

expand the number of locations receiving EoHFC service without compromising their other 

services, including residential video and Internet access. 

In the absence of existing competitive alternatives at business customers’ actual 

locations, the only other potential constraint to ILEC market power is market entry.  AT&T and 

CenturyLink postulate that nearby providers successfully impose this constraint—claiming that 

90 percent of ILEC buildings with business data services demand are within 2,000 feet of 

another provider’s network and that therefore there is no issue of substantial market power with 

respect to business data services.  But that argument—that a single nearby competitor is enough 

to render a business location competitive—runs afoul of both economic theory and the facts.  Dr. 

Jonathan Baker explained in his January 2016 declaration that economic theory established that 

two firms, or one firm and a potential entrant, are not sufficient for markets for business data 

services to be competitive.8  Moreover, his latest regressions of the data filed in response to the 

2015 Data Request confirm that ILECs have substantial market power both for DS1s and for 

high-bandwidth services, with DS1 prices where the ILEC is the only provider averaging as 

much as 51 percent above locations with substantial in-building and nearby competition, and 

high-bandwidth prices averaging as much as 43 percent above such highly competitive 

                                                           
8  Declaration of Jonathan B. Baker on Market Power in the Provision of Dedicated (Special 

Access) Services ¶¶ 48-50, WC Docket No. 05-25, RM-10593 (filed Jan. 27, 2016) (refiled 

Apr. 14, 2016) (“Baker Jan. 27, 2016 Declaration”). 
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locations.9  This market power would not exist if CLECs could enter other customer locations as 

readily and displace ILEC prices to the extent that the large ILECs would have the Commission 

believe. 

Furthermore, data from CLECs further confirms that building additional last-mile 

connections is not a feasible option for the vast majority of locations.  CLECs confirm that small 

levels of demand—100 Mbps and below—are unlikely to sustain competitive entry.  It is simply 

not feasible in most circumstances, as CostQuest’s white paper demonstrated.10  In this case, 

with respect to customers at these locations without a feasible prospect for building additional 

last-mile facilities, the only choice for the competitive provider seeking to provide integrated 

business communications solutions dependent upon business data service inputs truly is buy 

versus market exit.  And without reasonably priced leased access, the choice is clear:  the 

competitor must exit. 

A wholesale discount from retail rates is important to helping prevent this outcome.  As 

Dr. Robert Willig describes in his accompanying declaration, when a bottleneck owner—which 

can be a monopolist or duopolist—controls a critical input used in providing downstream 

services, the bottleneck owner may weaken downstream competitors “by pricing access to its 

critical input sufficiently high and pricing its retail services sufficiently low that the retail rivals 

could not succeed sustainably in the marketplace by utilizing either the anticompetitively high-

                                                           
9  Reply Declaration of Jonathan B. Baker on Competition and Market Power in the Provision 

of Business Data Services ¶ 5, WC Docket Nos. 16-143, 15-247, and 05-25, RM-10593 (filed 

Aug. 9, 2016) (“Baker Aug. 9, 2016 Reply Declaration”). 

10  See Analysis of Fiber Deployment Economics for Efficient Provision of Competitive Service 

to Business Locations at 9 (“CostQuest White Paper No. 1”), appended as Attachment A to 

Letter from Jennie B. Chandra, Vice President, Public Policy and Strategy, Windstream 

Corporation, to Marlene H. Dortch, Secretary, FCC, GN Docket Nos. 13-5 and 12-353, RM-

10593, WC Docket Nos. 05-25 and 15-1 (filed June 8, 2015) (“Windstream June 8, 2015 Ex 

Parte”). 
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priced efficient bottleneck input or the inferior alternatives.”11  To “ensure[] that any downstream 

competitor that is at least as efficient as the monopolist can participate in the downstream 

market, and that relative success in the downstream market is determined by the relative merits 

and efficiencies of the downstream offerings in meeting the needs and demands of the retail 

customers,”12 Dr. Willig states that “the wholesale price of Ethernet last-mile connectivity 

charged by a provider with market power should be below its retail price.”13  In particular, “the 

wholesale price of the bottleneck Ethernet last-mile connectivity input should be below the retail 

price of that connectivity by at least the costs that the retail provider incurs in the customer-

specific retail sales process, net of wholesale-specific interconnection costs,” and “it may also be 

appropriate when determining the appropriate wholesale price to exclude middle-mile costs that 

the bottleneck owner would have incurred if it were providing the retail service.”14  Contrary to 

AT&T’s and CenturyLink’s arguments, Sections 201 and 202 give the Commission the full 

authority to promulgate such a rule to protect competition, as well as Sections 251(c)(4) and 

252(d)(3) with respect to ILECs. 

ILECs’ last gasp argument that the Commission has no statutory authority to institute a 

new framework to ensure just and reasonable rates for business data services after having 

previously forborne from regulation lacks any basis in law or logic.  When the Commission 

previously forbore from the enforcement of some existing regulations and statutory provisions, it 

did so on the basis of predictive judgments as to the development of the market.  Nothing in 

                                                           
11  Declaration of Robert D. Willig ¶ 16, appended as Attachment B hereto (“Willig 

Declaration”). 

12  Id. ¶ 21. 

13  Id. ¶ 6.  

14  Id. ¶ 32. 
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Section 10 or the rest of the Communications Act suggests that the Commission is forever 

divested from its authority under Sections 201 and 202 if the Commission determines that those 

predictions did not materialize or that the facts justify new regulations to ensure that rates, terms, 

and conditions are just and reasonable and not unreasonably discriminatory. 

Now is the time for the Commission to move forward with long-overdue reform to ensure 

just and reasonable rates, terms, and conditions for business data services.  With the proposals 

under consideration, the Commission will make it possible for a business communications 

solutions provider with its own fiber network but lacking last-mile transmission facilities to 

individual customer locations to buy the necessary business data service inputs on terms that 

allow it to compete as a more efficient provider of other aspects of the overall solution, rather 

than being forced to exit the market.  Of course, the extent to which that will be the case depends 

on how remaining issues are resolved—whether in a manner that facilitates downstream 

communications solutions competition, or in a manner that will ultimately choke off that 

competition.  The Commission should aim for the former.  Business communications solutions 

purchasers and the economy as a whole have suffered long enough without pro-competitive and 

pro-growth reforms.  It is critical that the Commission act now to restore the health of the 

business data services marketplace. 

II. THE VERIZON-INCOMPAS FRAMEWORK AND PROPOSALS ARE A 

REASONABLE PATH FORWARD FOR MULTIPLE CORE BUSINESS DATA 

SERVICE ISSUES. 

On June 27, 2016, Verizon and INCOMPAS filed a letter with a framework of eight 

principles for moving forward with business data services reform.15  Verizon and INCOMPAS, 

                                                           
15  See Letter from Kathleen Grillo, Senior Vice President, Public Policy and Government 

Affairs, Verizon and Chip Pickering, Chief Executive Officer, INCOMPAS, to Marlene H. 

Dortch, Secretary, FCC, WC Dockets Nos. 16-143 and 05-25 (filed June 27, 2016) (“June 

2016 Verizon-INCOMPAS Letter”).  This letter followed up on an earlier April 7, 2016 
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in a letter filed today, set out further proposals to implement that framework.16  Together, these 

letters outline a reasonable, holistic path forward for distinguishing services in areas for which 

market conditions are deemed to be competitive, and therefore not subject to price regulation, 

from those that have insufficient competition.  For these non-competitive areas and services, the 

Verizon-INCOMPAS proposals reform price caps for TDM services and establish benchmarks 

for Ethernet services to guide just and reasonable business data service pricing.  These proposals 

are an integrated compromise—not what individual parties would advocate on their own—and 

reflect a balance among competing interests comprised of incumbent LECs, competitive LECs 

and wireless carriers.  Of course, how the as-yet unaddressed questions in the framework are 

filled in will still be important in determining the extent to which a carrier that cannot feasibly 

build its own last-mile facilities can either buy last-mile access on reasonable terms or must exit 

downstream markets for business communications solutions.17 

A. Competitive Market Test 

With respect to the competitive market test, Verizon and INCOMPAS propose a three-

part approach.  Below a certain threshold—which is not to be lower than 50 Mbps, but may be 

higher—business data services would be deemed noncompetitive in all geographies, and subject 

                                                           

Verizon-INCOMPAS letter.  See Letter from Kathleen Grillo, Senior Vice President, Public 

Policy and Government Affairs, Verizon and Chip Pickering, Chief Executive Officer, 

INCOMPAS, to Marlene H. Dortch, Secretary, FCC, WC Dockets No. 05-25, RM-10593 

(filed Apr. 7, 2016) (“April 2016 Verizon-INCOMPAS Letter”). 

16  Letter from Kathleen Grillo, Senior Vice President, Public Policy and Government Affairs, 

Verizon and Chip Pickering, Chief Executive Officer, INCOMPAS, to Marlene H. Dortch, 

Secretary, FCC, WC Dockets No. 16-143 and 05-25, RM-10593 (filed Aug. 9, 2016) 

(“August 2016 Verizon-INCOMPAS Letter”). 

17  In this regard, it is important to note that the Verizon-INCOMPAS framework to date has not 

resolved the appropriate relationship between retail and wholesale rates for business data 

services.  Windstream addresses that issue more extensively in Section IV, below. 

REDACTED - FOR PUBLIC INSPECTION 



9 

 

to rate protections.18  This threshold recognizes that below a certain bandwidth level, it is highly 

unlikely that a sufficient number of competitive providers will be able to build facilities to the 

location because the revenues will not sustain that build.  Accordingly, for administrative ease, a 

bright line rule is preferable for these services.  As Windstream and other competitive providers, 

including Level 3 and TDS Metrocom, have explained, setting this threshold at services at or 

below 100 Mbps best comports with the economic realities of extending fiber.19 

At the same time, the Verizon-INCOMPAS proposal recognizes that for the highest 

capacity services—above 1 Gbps—it is much more likely that revenues from that location will 

be sufficient to induce competitive providers to build fiber to that location.  For that reason and 

for administrative ease, these services would be deemed competitive in all geographies.20 

Between the lower threshold (in Windstream’s view, for services at or below 100 Mbps) 

up to 1 Gbps, the Commission should apply a competitive test to determine whether to classify a 

given census block as competitive or non-competitive.  Verizon and INCOMPAS propose a 

competitive test for these services based on the number of facilities-based providers (i.e., 

excluding providers using leased facilities) that have an actual customer or connection in that 

census block or any adjacent census block.21  Although this will likely classify some census 

blocks as competitive that do not have competitive market conditions, this proposal takes into 

                                                           
18  See June 2016 Verizon-INCOMPAS Letter at 2; August 2016 Verizon-INCOMPAS Letter at 

2. 

19  Comments of Birch, EarthLink, and Level 3 at 21-25, WC Docket Nos. 16-143, 15-247, and 

05-25, RM-10593 (filed June 28, 2016) (“Joint CLEC June 28, 2016 Comments”) 

(explaining that Level 3 “cannot economically deploy new connections at capacities of 100 

Mbps or less to most locations”); Comments of TDS Metrocom, LLC at 11-12, WC Docket 

Nos. 16-143, 15-247, and 05-25, RM-10593 (filed June 28, 2016) (“TDS June 28, 2016 

Comments”); Windstream June 28, 2016 Comments at 18-19. 

20  June 2016 Verizon-INCOMPAS Letter at 2; August 2016 Verizon-INCOMPAS Letter at 2. 

21  August 2016 Verizon-INCOMPAS Letter at 3. 
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account that, particularly when census blocks are small—as they tend to be in more dense 

areas—a competitive provider may, in some cases, be able to construct facilities across census 

block boundaries to buildings in adjacent blocks.  In the context of this balanced, three-part 

structure, this is a reasonable compromise that balances analytical precision with ease of 

application.  However, an adjacent census block test should not apply to services below the 100 

Mbps (or, if used, 50 Mbps) threshold as competitive entry is not likely at those levels; the test 

would generate false positives based on services to higher bandwidth locations, which would 

mean that this test would then leave market leaders with significant market power and significant 

abilities to distort competition to provide downstream business communications solutions.   

Verizon and INCOMPAS have not yet agreed on the number of facilities-based providers 

with connections sufficient to deem a census block to be competitive.  Windstream recommends, 

consistent with the econometric evidence in the record, that this threshold should not be set lower 

than four facilities-based providers.22  As Windstream noted in its opening comments, the 

Commission has twice previously made over-optimistic predictive judgments regarding entry, 

which resulted in a multi-billion dollar loss for business consumers and the economy as a whole 

as a result of higher business data service rates.23 

B. Pricing Limitations 

In their June letter, Verizon and INCOMPAS proposed a two-part approach to pricing 

regulation for services deemed to be noncompetitive according to the competitive market test, 

with price caps for DS1 and DS3 TDM special access services, and a benchmark for packet-

                                                           
22  See Windstream June 28, 2016 Comments at 33 & n.107; Letter from Jonathan B. Baker, to 

Marlene H. Dortch, Secretary, FCC, WC Docket No. 05-25, RM-10593, at 2 (filed Apr. 22, 

2016). 

23  Windstream June 28, 2016 Comments at 3-4. 
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based services such as Ethernet.24  The August letter further fleshes this out.  For DS1 and DS3 

services, these all are subject to price caps (with rates for services in Phase II areas initially reset 

to prior price cap levels), with the price cap levels then to be reduced by 15 percent over two 

years, and subject to an annual productivity factor of 4.4 percent (which would be offset by 

inflation).25  Ethernet services would be subject to a benchmark framework under which the 

ILEC’s Ethernet offering closest in quality to DS1 special access would be anchored to the 

ILEC’s three-year term DS1 rates, as reduced by 15 percent plus the annual productivity 

adjustment net of inflation.26  From the anchor point, the Verizon-INCOMPAS uses the 

                                                           
24  June 2016 Verizon-INCOMPAS Letter at 2. 

25  August 2016 Verizon-INCOMPAS Letter at 1.  This applies only to DS1 and DS3 special 

access services.  It does not apply to UNE rates, and the Verizon-INCOMPAS proposals do 

not address whether DS1 and DS3 capacity UNE loops will continue to be available after the 

transition from copper to fiber or from TDM to IP.  This question is the subject of 

Windstream’s Petition for a Declaratory Ruling in WC Docket No. 15-1.  See Petition for 

Declaratory Ruling of Windstream Corporation, WC Docket No. 15-1, GN Docket No. 13-5 

(filed Dec. 29, 2014).  Notably, AT&T yet again denied that any DS1 or DS3 UNE 

requirement exists for IP-based transmission, notwithstanding the views of numerous state 

commissions to the contrary.  See Opposition of AT&T Services, Inc. at 3-4, WC Docket No. 

15-1, GN Docket No. 13-5 (filed Feb. 5, 2015); Letter from Gregory J. Doyle, Manager, 

Telecommunications, Minnesota Department of Commerce, to Marlene H. Dortch, Secretary, 

FCC, at 2, WC Docket No. 15-1 (filed Mar. 28, 2016); Letter from Karen Charles Peterson, 

Commissioner, Massachusetts Department of Telecommunications and Cable, to Marlene H. 

Dortch, Secretary, FCC, at 2- 3, WC Docket No. 15-1 (filed Mar. 16, 2016); Letter from 

David E. Screven, Assistant Counsel, Pennsylvania Public Utility Commission, to Marlene 

H. Dortch, Secretary, FCC, at 1-2, WC Docket No. 15-1 (filed Mar. 11, 2016); Letter from 

James Volz, Chairman, et al., Vermont Public Service Board, to Marlene H. Dortch, 

Secretary, FCC, at 2, WC Docket No. 15-1 (filed Mar. 3, 2016); Letter from Crystal 

Rhoades, Commissioner, et al., Nebraska Public Service Commission, to Marlene H. Dortch, 

Secretary, FCC, at 2, WC Docket No. 15- 1 (filed Feb. 23, 2016); Letter from Steven V. 

King, Executive Director and Secretary, Washington Utilities and Transportation 

Commission, to Marlene H. Dortch, Secretary, FCC, at 2-3, WC Docket No. 15-1 (filed Feb. 

11, 2016).  See also Letter from Philip J. Macres, Counsel to Midwest Association of 

Competitive Communications, to Marlene H. Dortch, Secretary, FCC, at 2-3, WC Docket 

No. 15-1 (filed Apr. 21, 2016). 

26  The specific parameters of the benchmark are set forth in the August 2016 Verizon-

INCOMPAS Letter.  Consistent with that letter, Windstream believes that the benchmark for 

the service closest in quality to a dedicated TDM DS1 special access connection should be 
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relationship between existing carrier Ethernet rates to set benchmarks for higher speeds; in this 

way, the Verizon-INCOMPAS proposal is a better way of implementing the anchor-rate 

benchmark as sketched by the Commission in the FNPRM because it recognizes that market 

prices for bandwidth do not increase linearly as bandwidth increases.27  Price-cap carriers would 

post on their websites schedules of the benchmarks.28  New entrants would not be subject to the 

benchmark framework at least until the Commission reassesses market competition in 

approximately three years.29   

Significantly, the Verizon-INCOMPAS proposal also reflects a commitment, applicable 

to both DS1 and DS3 special access and to Ethernet, that the above framework should result in 

actual price reductions from current levels, not merely “paper gains.”30  This is critically 

important, because improvements that can be easily avoided will do nothing to preserve 

competitive choice for business communications solutions that are dependent upon business data 

                                                           

the highest existing level of service quality for switched Ethernet service.  Setting the 

benchmark at that level will then allow facilities-based providers who seek to encourage use 

of lower service quality tiers to set their prices accordingly.  This benchmark should also 

include a reasonable amount of facilities extension—consistent with the longstanding 

distinction between “special” and ordinary construction.  As Windstream discussed in its 

comments, the Commission must also improve its rules regarding special construction, to 

limit ILEC attempts to utilize special construction as a way to implement “backdoor” price 

increases, especially for services subject to rate limits such as price caps or benchmarks.  

Windstream June 28, 2016 Comments at 72-78. 

27  Cf. FNPRM ¶ 430.  As proposed by Verizon and INCOMPAS, the benchmarks for levels of 

service above the anchor level will be based on the rate curve in the ILEC’s published rates 

for the referenced Ethernet service tier or, if such rates are not published or available, then on 

rates the ILEC has filed in the docket.  If neither is available, then the Commission can 

establish a rate curve based on the average of available information.  August 2016 Verizon-

INCOMPAS Letter at 2.  Other levels of service quality must bear a reasonable relationship 

to the benchmark.  Id. 

28  August 2016 Verizon-INCOMPAS Letter at 2. 

29  Id. 

30  Id. 
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services as a necessary input.  In particular, such reductions flow through to what carrier 

customers actually pay pursuant to tariffed and/or commercial discount plans.  The Commission 

accordingly should make clear that market leaders subject to the reduction cannot affect back-

door price increases—such as through inappropriate special construction charges, moving 

buildings off lists designated for lower pricing, increasing rates of other network components, 

imposing unwarranted penalties (like those applied when last-mile inputs transition from TDM to 

IP), or any other unjustified charges, as Windstream has previously explained.31 

Overall, when combined with the recommendation that the Commission establish a 

streamlined dispute resolution process that reflects which parties possess information necessary 

to resolve complaints,32 these proposals represent a reasonable and balanced set of compromises.  

They set TDM reductions at the low end of the range justified by Sprint’s econometric reviews,33 

and limit Ethernet rates based on those revised TDM rates.  For Ethernet, as benchmarks, they 

will place presumptive limits on prices, but allow deviations where an ILEC can justify higher 

rates.  Together such reforms could make meaningful progress in improving conditions for 

consumers and competition in business data service markets. 

  

                                                           
31  See, e.g., Windstream June 28, 2016 Comments at 72-78.   

32  August 2016 Verizon-INCOMPAS Letter at 3. 

33  See Declaration of David E. M. Sappington and William P. Zarakas ¶¶ 17-29, attached as 

Exhibit E to Comments of Sprint Corporation, WC Docket Nos. 16-143, 15-247, 05-25, RM-

10593 (filed June 28, 2016) (“Sprint June 28, 2016 Comments”).   
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III. BUSINESS, GOVERNMENTAL, EDUCATIONAL AND HEALTH CARE 

CUSTOMERS WILL LOSE COMMUNICATIONS SOLUTIONS CHOICES IN 

THE VAST MAJORITY OF LOCATIONS IF THE COMMISSION DOES NOT 

ACT TO CONSTRAIN THE EXERCISE OF MARKET POWER ON BUSINESS 

DATA SERVICE PRICES. 

A fundamental reality is that a business data services purchaser, whether a retail end user 

or a wholesale provider seeking an input to serve a retail end user, must use a connection capable 

of delivering the service to its end-user location.  That business data service purchaser’s 

available choice is dictated by any connections actually present at the location, as supplemented 

by connections of any providers that could reasonably and feasibly build to the location within a 

commercially reasonable period of time (that is, not so long that a business communications 

solutions provider loses its retail sale).  While “competition is best” for business data services,34  

the existence of such choice among last-mile facilities-based competitors providing business data 

services is “stubbornly absent” for customers in the vast majority of locations.35   

The comments confirm that, in terms of actual facilities-based providers present in 

buildings, the vast majority of business locations have only a single choice, the ILEC.  Nearly all 

the rest have only a single alternative provider—with less than 1 percent having more than two 

facilities-based providers actually delivering connections to their location.  As discussed further 

below, comments from cable providers themselves confirm both that they cannot be expected to 

be ubiquitous fiber-based business data service providers, and that their HFC networks cannot 

                                                           
34  FNPRM ¶ 5. 

35  FNPRM ¶ 3.  See Comments of the Ad Hoc Telecommunications Users Committee at 1-2, 

WC Docket No. 05-25, RM-10593 (filed June 28, 2016); Declaration of Jonathan B. Baker 

on Competition and Market Power in the Provision of Business Data Services ¶¶ 5-19, WC 

Docket Nos. 16-143, 15-247, and 05-25, RM-10593 (filed June 28, 2016) (“Baker June 28, 

2016 Declaration:)”; Joint CLEC June 28, 2016 Comments at 18-36; Sprint June 28, 2016 

Comments at 15-21; TDS June 28, 2016 Comments at 3-4; Windstream June 28, 2016 

Comments at 9-22. 
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reasonably be expected to be able to provide their limited, low-bandwidth Ethernet services to a 

large number of business locations without impinging upon the residential video and mass 

market Internet access services they provide.  And even if cable were to be assumed to be 

ubiquitously present as a business data service provider, unencumbered by such technical 

limitations, the data show that 90 percent of business locations would be served by only two 

facilities-based providers.  As economic theory predicts, and as the regressions confirm, two 

facilities-based providers alone are not sufficient to discipline ILEC retail prices.  The Verizon-

INCOMPAS agreement reflects this as well, in finding that there must be at least more than two 

providers in the census block or an adjacent census block for the geographic area to be deemed 

competitive.36 

This means that, in the absence of rules that actively ensure that rates are just, reasonable 

and not unreasonably discriminatory, the fate of business communications solutions choice will 

depend upon the following question: Can additional providers feasibly enter to serve these 90-99 

percent of locations?  Notwithstanding large ILEC strained arguments to the contrary, the answer 

is a resounding no.  Not only do CLECs continue to reaffirm that significant barriers exist to 

limit expansion to additional locations, i.e., that in very few locations will it be feasible to build 

new connections, but the econometric evaluations confirm this as well.  If, as AT&T and 

CenturyLink argue, the mere existence of any kind of competitive fiber plant within up to a half-

mile of a customer means that the marketplace for business data services is “robustly competitive 

at all levels,”37 and one accepts their contention that 90 percent of ILEC buildings with business 

                                                           
36  August 2016 Verizon INCOMPAS Letter at 2. 

37  Joint Comments of CenturyLink, Inc., Consolidated Communications, FairPoint 

Communications, Inc., and Frontier Communications Corp. at 20, WC Docket Nos. 16-143, 

15-247, and 05-25, RM-10593 (filed June 28, 2016) (“CenturyLink et al. June 28, 2016 
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data services demand are within 2,000 feet of another provider’s network,38 then there should be 

no indication that ILECs price above competitive levels anywhere.  But that simply is not the 

case: As Dr. Baker confirms in his declaration of August 9, 2016, regression analyses of the data 

submitted in response to the 2015 Data Request reveal ILEC market power in business data 

services of up through at least 1 Gbps.39  The fact is there still is no viable economic case for 

competitive carriers to deploy fiber last-mile facilities to most locations below 1 Gbps.  

In the business data services market as it actually exists—rather than the fantasyland 

portrayed by the AT&T and CenturyLink—a wholesale purchaser that lacks its own business 

data services connection to the end user premises almost exclusively faces a “buy versus market 

exit” choice.  In the face of demonstrated market power in the hands of ILEC market leaders, 

only strong Commission action can ensure the answer will be “buy” and thus preserve choice for 

business communications solutions to businesses, governments, educational institutions, and 

health care providers. 

A. Customers Realize the Full Benefits of Competition Only from Business Data 

Services Options They Can Actually Receive. 

As Windstream explained in its opening comments to the FNPRM, an effective 

competitive market test for underlying facilities-based business data services should be based on 

                                                           

Comments”).  See also Comments of AT&T Inc. at 10, WC Docket Nos. 16-143 and 05-25, 

RM-10593 (filed June 28, 2016) (“AT&T June 28, 2016 Comments”). 

38  See AT&T June 28, 2016 Comments at 6.  

39  See Baker Aug. 9, 2016 Reply Declaration ¶¶ 7-10.  See also Baker Jan. 27, 2016 Declaration 

¶ 57, Table 2; Baker June 28, 2016 Declaration ¶¶ 3-5; Declaration of John Kwoka ¶¶ 23-26, 

32-33, attached as Exhibit A to Sprint June 28, 2016 Comments; Marc Rysman, Empirics of 

Business Data Services, 31 FCC Rcd. at 4923 (“Rysman White Paper”), attached as 

Appendix B to FNPRM; Declaration of William P. Zarakas and Jeremy A. Verlinda ¶¶ 14-

19, attached as Exhibit D to Sprint June 28, 2016 Comments. 
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actual competition.40  Competition requires competitors that can deliver service to the specific 

location where it is needed.  Actual competition not only leads to lower prices, but also provides 

customers with more service options and faster upgrades to newer technology, all of which are 

brought about by additional investment from incumbents and competitive providers alike.  These 

are the benefits of a well-functioning, competitive business data services market.  In contrast, the 

“competition” that is envisioned by the ILECs opposing reform falls far short of that goal. 

The baseline for competition, according to the data analyzed by Dr. Marc Rysman, is that 

more than 77 percent of buildings have only one in-building facilities-based business data 

services provider, nearly always the ILEC, and more than 99 percent of buildings have at most 

two facilities-based providers.41  This baseline includes all fiber-based business data services 

connections reported by cable. 

Attempting to rebut these compelling data, the ILECs strain to concoct theoretical 

sources of competition in the marketplace.  They assert that customer needs can be satisfied by 

cable providers’ non-fiber connections, including in instances where the cable provider would be 

the customer’s only alternative to the ILEC, as well as urge the Commission to continue relying 

on the still-illusive prospect of widespread new entry into broadband data services markets.  The 

ILECs’ arguments, however, fall flat for the multiple reasons described below. 

First, in the opposing ILECs’ vision of a competitive market, customers that need 

individualized, high-performing communications solutions should be satisfied with a choice 

between the incumbents’ services, and best efforts broadband or low-bandwidth Ethernet over 

                                                           
40  Windstream June 28, 2016 Comments at 21. 

41  See Rysman White Paper, 31 FCC Rcd. at 4933, Table 7.  As discussed below, the inclusion 

of providers using hybrid fiber-coaxial cable for last-mile connections in the analysis does 

not, given the technological limits of that technology, as described by cable providers 

themselves.   
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hybrid fiber coaxial (“HFC”) service.42  But neither contention is supported by the record.  

Windstream and other competitive carriers have provided a number of reasons why best efforts 

broadband and business data services are in entirely separate markets.43  And of note, Comcast, 

the largest cable provider in the United States, confirmed in its comments that best efforts 

broadband services do not compete in the same product market as business data services.44  The 

market itself reaches the same result, through the dramatic price difference between business 

data services and best efforts broadband—a difference even AT&T acknowledges.45 

With respect to Ethernet over HFC, cable providers in this proceeding unanimously agree 

that HFC-based services are, at best, an inferior, occasional substitute for business data services.  

Comcast states that Ethernet over HFC, the “only service[] offered over HFC that [has] any 

limited relevance to the BDS marketplace,” “represents a very small segment of the market with 

little potential for significant growth.”46  Charter, likewise, notes the “***BEGIN HIGHLY 

                                                           
42  AT&T June 28, 2016 Comments at 44-47; CenturyLink et al. June 28, 2016 Comments at 38-

44. 

43  See Windstream Jan. 27, 2016 Comments at 10-30; Windstream Declaration ¶¶ 28-33, 37-42; 

Windstream June 28, 2016 Comments at 25-29; Joint CLEC June 28, 2016 Comments at 16-

18; Declaration of Chris McReynolds on Behalf of Level 3 Communications, LLC ¶¶ 18, 22, 

attached as Appendix A to Comments of Birch, BT Americas, EarthLink, and Level 3, WC 

Docket No. 05-25, RM-10593 (filed Jan. 27, 2016); Declaration of Paul Schieber ¶ 12, 

appended as Attachment A to Comments of Sprint Nextel Corporation, WC Docket No. 05-

25, RM-10593 (filed Feb. 11, 2013). 

44  Comments of Comcast Corporation at 29-30, WC Docket Nos. 16-143, 15-247, and 05-25, 

RM-10593 (filed June 28, 2016) (“Comcast June 28, 2016 Comments”). 

45  See AT&T June 28, 2016 Comments at 44.  AT&T notes that “these higher speeds [of best 

efforts broadband] are often available at prices below those of legacy DS1 and DS3 

services,” id., but does not explain why, if these services are indeed in the same markets, 

providers of the legacy services such as AT&T do not lower the retail prices in order to 

compete. 

46  Comcast June 28, 2016 Comments at 31.  See also id. (“The vast majority of businesses 

seeking Ethernet services demand full carrier-grade performance and SLAs that EoHFC 

cannot provide.”); Declaration of John Guillaume ¶ 6, attached as Exhibit C to Comcast June 
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CONFIDENTIAL***  

 ***END HIGHLY CONFIDENTIAL***” and 

concludes that “it remains to be seen how HFC-delivered BDS will fit into the marketplace.”47  

Cox puts it even more simply: “Cox’s fiber based BDS and Ethernet over HFC services are 

completely different.”48  Trade groups representing cable providers large and small also agree on 

the unsuitability of HFC to compete with fiber-based business data services.  NCTA notes that 

the performance objectives of Ethernet over HFC services, when they are even offered at all, 

“often are well below the performance commitments offered with TDM or fiber-based Ethernet 

services.”49  The American Cable Association further explains that “dedicating HFC bandwidth 

to BDS subtracts from the available shared network capacity” for residential video and 

broadband services50—cable providers’ core business.  Thus, only a “small minority” of its 

members attempt to provide such services, and even then may only be doing so for a limited 

number of customers due to capacity constraints.51   

The Commission’s business services market data confirm the cable statements.  Dr. 

Baker’s regression analysis shows that “the presence of HFC Ethernet reduces DS1 prices by 

                                                           

28, 2016 Comments (“Speeds for the EoHFC product are limited to 10x10 Mbps and the 

SLA for availability is 99.9% (rather than 99.99%).”).  

47  Comments of Charter Communications, Inc. at 9, WC Docket Nos. 16-143, 15-247, and 05-

25, RM-10593 (filed June 28, 2016) (“Charter June 28, 2016 Comments”). 

48  Comments of Cox Communications, Inc. at 9, WC Docket No. 16-143 and 05-25 (filed June 

28, 2016) (“Cox June 28, 2016 Comments”). 

49  Comments of the National Cable and Telecommunications Association at 28, WC Docket 

Nos. 16-143 and 05-25 (filed June 28, 2016). 

50  Comments of the American Cable Association, WC Docket Nos. 16-143, 15-247, 05-25, 

RM-10593, at 28 (filed June 28, 2016) (“ACA June 28, 2016 Comments”). 

51  See id. at 28 & n.80 (stating that one ACA member “is limiting the provision of Ethernet 

over HFC to no more than two customers per neighborhood”).   
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between 2% and 4%.”52  This is in stark contrast to the “42% to 51% cumulative effects of 

rivalry” from four in-building and four nearby providers.53 

Second, the ILECs opposing reform would have customers accept a duopoly as “robustly 

competitive.”54  Acceptance of this argument is necessary for ILECs to achieve their goal of 

wide scale deregulation:  Even if the Commission assumes, against the cable companies’ 

statements in the record about the extent of their own deployment,55 that cable fiber facilities will 

be deployed to every business data services customer location, the vast majority—over 90 

percent—of those customers would still have at best two facilities-based providers in the ILEC 

and the cable provider.56  But that is not a good reason for policymakers to endorse duopolies.  

Indeed, the Commission has previously concluded that a duopoly is insufficient to produce a 

competitive outcome, and specifically that an incumbent in a duopoly “may have the incentive 

and ability to discriminate against rivals in downstream retail markets or raise rivals’ costs.”57   

                                                           
52  Baker Aug. 9, 2016 Reply Declaration ¶ 44 & Tables 2a-2b. 

53  Id. 

54  AT&T June 28, 2016 Comments at 10. 

55  See Charter June 28, 2016 Comments at 6 (“Still, while Charter is making inroads into the 

market, Charter’s share of the market remains quite small . . . .”); Comcast June 28, 2016 

Comments at 22 (“[W]hile Comcast is making large investments in the BDS 

marketplace . . . it remains very much a new entrant and a relatively minor player . . . .”); 

Cox June 28, 2016 Comments at 10 (“The fiber that Cox deploys for BDS is a separate 

network from its HFC network and it is far from ubiquitously deployed in any Cox 

market . . . .”). 

56  Letter from Jennifer Bagg, Counsel to Sprint Corporation, to Marlene H. Dortch, Secretary, 

FCC, at 10, WC Docket Nos. 05-25, 15-247, RM-10593 (filed Mar. 24, 2016) (refiled Apr. 

11, 2016). 

57  See Petition of Qwest Corporation for Forbearance Pursuant to 47 U.S.C. § 160(c) in the 

Phoenix, Arizona Metropolitan Statistical Area, Memorandum Opinion and Order, FCC 10-

113, 25 FCC Rcd. 8622, 8639 ¶ 34 (2010). 
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Third, the ILECs that oppose reform rely on still-illusory prospects for additional 

competitive entry into the business data service customers’ buildings.  Specifically, these ILECs’ 

claim that the mere existence of one additional network within a half-mile of a customer’s 

location makes the owner of that network a competitor.58  But a nearby “competitor” faces many 

barriers to entering a customer’s building, so often a nearby provider cannot actually serve a 

customer location close, but not connected, to its fiber network.   

As Windstream has previously explained, the economics for a competitive provider to 

overbuild to a customer location are very different, and far less favorable, than those for an 

incumbent provider.  The incumbent provider not only has, in many cases, existing access to 

customer buildings,59 but also a far larger base of business data services customers that provide 

benefits of scale not available to competitive providers.60  Even Comcast, with its vast existing 

network and wide customer base, recognizes that the high cost of deploying fiber means that for 

providers like itself, “areas with low business data services demand” may not present enough 

revenue to overcome the costs of network construction.61  These providers’ experiences are 

consistent with the revenue hurdle analysis conducted by CostQuest Associates (“CostQuest”), 

                                                           
58  See AT&T June 28, 2016 Comments at 12. 

59  See Windstream Jan. 27, 2016 Comments at 81.  See also Petition of USTelecom for 

Forbearance Pursuant to 47 U.S.C. § 160(c) From Enforcement of Obsolete ILEC Legacy 

Regulations that Inhibit Deployment of Next-Generation Networks, Memorandum Opinion 

and Order, FCC 15-166, 30 FCC Rcd. 6157, 6024 ¶ 83 (highlighting the inherently “more 

favorable environment” incumbents have for building out last-mile facilities “due to existing 

relationships with property owners and prospective customers” (internal quotation marks 

omitted) (internal citations omitted)). 

60  See Windstream Jan. 27, 2016 Comments at 39-41. 

61  Comcast June 28, 2016 Comments at 19 (quoting FNPRM ¶ 227).  See also ACA June 28, 

2016 Comments at 38 (noting that “low-demand customer[s] may only be attractive to a 

provider—typically an ILEC—that already has incurred the fixed costs of deploying a 

network in that immediate vicinity”). 
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which concluded that revenue equal to at least three 100 Mbps customers—based on current 

retail prices and the modeled costs—is necessary for an average location to make competitive 

facilities-based entry viable.62   

As competitive providers have explained, the combination of high deployment costs and 

low revenue potential presents particularly strong obstacles to extending new business data 

service facilities for bandwidth at or below 100 Mbps.63  Indeed, in their joint proposal, Verizon 

and INCOMPAS both recognize the “economic challenges to new facilities-based entry at lower 

speeds,” and accordingly agree that, for purposes of determining whether a market is 

competitive, business data services below a specific threshold—not to be lower than 50 Mbps, 

but may be higher—should be deemed non-competitive in all census blocks.64     

And contrary to AT&T’s claim, the distribution of CLEC facilities among low-bandwidth 

demand locations does not provide much, if any, useful information about current entry 

conditions.65  As Dr. Baker noted, the CLEC connections have been constructed over the course 

of the past three decades, and the data cited by AT&T at most reflect the entry conditions—or 

irrational exuberance—of earlier periods.66  Evidence in the record about current entry 

conditions, including not just the CostQuest analysis but also declarations from providers about 

                                                           
62  CostQuest White Paper No. 1 at 9. 

63  Joint CLEC June 28, 2016 Comments at 21-25 (explaining that Level 3 “cannot 

economically deploy new connections at capacities of 100 Mbps or less to most locations”); 

TDS June 28, 2016 Comments at 11; Windstream June 28, 2016 Comments at 18-19. 

64  June 2016 Verizon-INCOMPAS Letter at 2. 

65  See AT&T June 28, 2016 Comments at 26. 

66  See Baker Aug. 9, 2016 Reply Declaration ¶ 15. 
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their own build-decision criteria, show that the minimum demand required to sustain entry is 

much higher.67 

The significance of expansion barriers on potential entry is reflected in the impact (or 

really lack thereof) of one or even two nearby fiber networks on the prices of business data 

services.  According to Dr. Baker, the ILECs’ suggestion that the presence of one nearby fiber 

network produces prices at competitive levels is not only inconsistent with economic theory,68 

but is also rejected by his empirical analysis.  Specifically Dr. Baker finds, that competition from 

numerous in-building nearby providers reduced ILEC prices by “more than ten times the effect 

of rivalry from one nearby provider alone.”69  As Dr. Baker explains, the presence of facilities 

nearby is insufficient to induce competitive pricing because the significant sunk costs required to 

extend the competitive network to the customer location are both uneconomical absent outsized 

demand and highly risky in any event.70  Thus, even if AT&T’s claim that more than 90 percent 

of ILEC buildings with business data services demand are within 2,000 feet of another provider’s 

                                                           
67  See Schirack/Baer Declaration ¶ 16 (“Windstream’s experience is that a single 100 Mbps 

circuit almost never generates the amount of revenue required to justify deployment of a new 

last-mile connection by its competitive carrier operations, even when Windstream has 

already deployed fiber feeder in the customer’s vicinity.”); Declaration of John Merriman on 

Behalf of Level 3 Communications, LLC ¶ 6, attached as Appendix to Joint CLEC June 28, 

2016 Comments (“Based on my experience, it is infrequently the case that Level 3 can 

deploy a new fiber connection to serve a customer demanding only 100 Mbps of bandwidth 

or below.”); Third Declaration of Matthew J. Loch ¶ 13, appended as Attachment A to Reply 

Comments of TDS Metrocom, LLC, WC Docket No. 05-25, RM-10593 (filed Feb. 19, 2016) 

(“[A] fiber later build to a customer located 100 to 1,000 feet and beyond from the nearest 

splice point is not competitive at speeds ranging from 10 to 100 Mbps because TDS CLEC 

could not recover its required revenue . . . .”). 

68  See Baker Aug. 9, 2016 Reply Declaration ¶ 12. 

69  See id. ¶ 13. 

70  See id. ¶ 14.   
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network is accurate, that observation has no meaningful implication for the existence of 

competitive pricing benefits in those locations.71 

B. In the Absence of Robust Facilities-Based Choices for Business Data 

Services, the Only Way Competition for Integrated Business 

Communications Solutions Will Be Realized Is Through Public Policy That 

Assures Viable Access to a Leased Last-Mile Connection. 

As the discussion above demonstrates, the reality facing the Commission and business 

data services customers is that meaningful last-mile facilities-based competition is absent in 

many markets.  The high barriers to facilities-based entry relative to the revenue opportunity 

mean that competitive providers must use the existing last-mile connections as an input into their 

own retail business data services offerings for customers in areas without sufficient demand.  

Unless wholesale prices allow for a sustainable margin, efficient competitive providers would 

not be able to maintain a business case for staying in the market.  In other words, the choice 

facing competitive providers in the majority of these customer locations is not one of “buy 

versus build,” but rather of “buy versus exit.”   

Competitive business communications solutions providers increasingly face this stark 

choice today.  Windstream sometimes is able to offer competitive services in locations where it 

does not have its own fiber by entering into multi-year term and volume commitments with the 

incumbent for TDM inputs, including unbundled loops, Ethernet-over-Copper, or under long-

term commitments for DS1 and DS3 special access services,72 that Windstream can use to offer 

its own Ethernet services.73  But as Windstream has explained, there are significant 

technological, geographic, and bandwidth limitations to using legacy inputs, including at or 

                                                           
71  See id. 

72  See Windstream Declaration ¶¶ 55-72. 

73  See id. ¶ 91. 
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below 100 Mbps; and incumbents have announced plans to discontinue and retire many of these 

inputs.74   

With Ethernet inputs, incumbents are charging wholesale rates that squeeze out 

competition.  Their lower bandwidth Ethernet rates are significantly higher than comparable 

TDM rates, even when commercially negotiated wholesale discounts are included.75  Moreover, 

as Windstream and others have stated in the record, ILEC wholesale Ethernet rates for both 

lower and higher bandwidth, i.e., more than 50 Mbps, services exceed retail Ethernet rates, even 

when commercially negotiated wholesale discounts are included.76  AT&T dismisses the price 

squeeze described by competitive providers as “isolated” and “localized.”77  However, the 

margin pressure experienced by competitive providers indicates that the practice is far more 

                                                           
74  See id. ¶¶ 56-67.  The already limited set of CLEC-owned last-mile fiber facilities would be 

further reduced if the Commission approves Verizon’s proposed acquisition of XO.  See 

Comments of Windstream Services, LLC at 3-4, WC Docket No. 16-70 (filed May 12, 

2016).  Moreover, the large ILECs continue to make clear their intention to cease providing 

DS1 and DS3 capacity loops on an unbundled basis following the IP transition.  See, e.g., 

Letter from Keith M. Krom, Executive Director, AT&T, to Marlene H. Dortch, Secretary, 

FCC, WC Docket Nos. 13-5 and 15-1, at 1-2 (filed Aug. 1, 2016).  

75  AT&T’s assertion that the contract Ethernet rates Windstream pays are lower than the 

artificially high guidebook rates misses the point: Discounted Ethernet wholesale rates still 

far exceed TDM rates at similar bandwidths.  For example, ***BEGIN HIGHLY 

CONFIDENTIAL***  

 ***END 

HIGHLY CONFIDENTIAL*** compared to $126 for a DS1 circuit under AT&T’s 36-

month tariffed rate.       

76  ***BEGIN HIGHLY CONFIDENTIAL***  

 

 

 

 

 

 

***END HIGHLY CONFIDENTIAL***  All of these wholesale rates include 

heavily negotiated discounts from guidebook rates.  See Attachment A, Tables 1-3. 

77  AT&T June 28, 2016 Comments at 69-70. 
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widespread.  ***BEGIN HIGHLY CONFIDENTIAL***   

 

 

 

 

  ***END HIGHLY CONFIDENTIAL***   

Business customers have already felt the very real loss of competitive options as a result 

of these price squeezes.  As Windstream explained in its declaration filed in January 2016, 

***BEGIN HIGHLY CONFIDENTIAL***  

 

 ***END HIGHLY 

CONFIDENTIAL***78  Continuing down this path of unsustainably high wholesale rates, 

Windstream and other competitive providers will have no choice but to cede business data 

services markets to incumbents at the many customer locations where the revenue potential is 

highly unlikely to support facilities-based entry.  As a result, many business data services 

customers will have fewer, if any, choices of provider.79   

Moreover, without viable wholesale access to non-competitive locations, competitive 

providers are also denied a customer base to sustain additional middle-mile and last-mile fiber 

investments that offer diversity to incumbent facilities.  Windstream and other competitive 

                                                           
78  See Windstream Declaration ¶ 90. 

79  As TDS explained, “[w]ithout the availability of wholesale Ethernet last mile priced 

meaningfully below RBOC retail, TDS CLEC will not be able to continue to offer a 

competitive choice in the second and third tier markets it serves and customers may lose the 

service, innovation, and price benefits multiple providers bring to SMB markets.”  TDS June 

28, 2016 Comments at 3. 
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carriers have invested billions to deploy some of the largest fiber networks nationwide.80  But, 

for example, the lack of a viable wholesale market may foreclose CLECs’ future investment to 

self-provision middle-mile connectivity and offer both on-net and off-net IP services at different 

offices of a federal government entity with nationwide operations.   

This exit of competitive carriers means business data service customers not only will pay 

higher prices, but also will be deprived of the non-price benefits that such providers would offer 

to win their business, such as better service, more service options, and state of the art technology.  

As the Commission recognized in the Emerging Wireline Order, the benefits to customers of 

having multiple actual service providers include service options that are simply not offered by 

the incumbent.81  Indeed, one of the key characteristics of business data services is the 

individualized tailoring of communications solutions and personalized support offered by the 

service provider, and competitive providers—including Windstream—can and do distinguish 

themselves by offering a superior customer experience.82 

As further described below, regulation that constrains the ability of bottleneck owners to 

engage in anticompetitive pricing at the wholesale level is necessary to enable efficient 

                                                           
80  Windstream’s own fiber network is the nation’s sixth-largest, spanning approximately 

125,000 miles across its ILEC and CLEC areas.   

81  See Technology Transitions; Policies and Rules Governing Retirement of Copper Loops by 

Incumbent Local Exchange Carriers; Special Access for Price Cap Local Exchange 

Carriers; AT&T Corporation Petition for Rulemaking to Reform Regulation of Incumbent 

Local Exchange Carrier Rates for Interstate Special Access Services, Report and Order, 

Order on Reconsideration, and Further Notice of Proposed Rulemaking, FCC 15-97, 30 FCC 

Rcd. 9372, 9454 ¶ 147 (2015) (citing letters from business data services customers describing 

the benefits of more choices of service options offered by competitive providers) (“Emerging 

Wireline Order”). 

82  See Windstream Declaration ¶ 21; Comments of Windstream Corporation, GN Docket No. 

13-5, RM-11358, WC Docket Nos. 05-25 and 15-1, RM-10593, at 8 (filed Feb. 5, 2015) (“As 

Windstream’s experience demonstrates, many small and medium-sized business customers 

appreciate the innovative options and personalized service that competition has bred.”). 
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downstream competition that leads to lower prices, better service, and more investment in 

facilities from incumbent and competitive providers alike.83  In particular, the Commission must 

ensure that last-mile customer access necessary for business data services is available at 

wholesale rates that do not force competitive providers out of the market.  The alternative is to 

relegate these customers—businesses, hospitals, schools, governments—to an enduring 

ILEC/cable duopoly, a far cry from the “new start” declared in the FNPRM.84  

IV. THE COMMISSION SHOULD APPLY THE PARITY PRICING RULE TO 

ENSURE WHOLESALE RATES FOR LAST-MILE INPUTS ARE 

SUFFICIENTLY BELOW RETAIL RATES FOR FINISHED 

COMMUNICATIONS SOLUTIONS OF EQUIVALENT BANDWIDTH. 

Any effective regulatory framework for the business data services market must be guided 

by the principle that wholesale rates should be below retail rates.  This is necessary to ensure that 

widespread downstream competition can exist, and that entry into and further deployments of 

business data services are not foreclosed by the inability to build a customer base before costly 

network builds.85  More specifically, and as Dr. Willig explains in his declaration, the rates that 

market leaders in non-competitive markets can charge their wholesale carrier customers for 

critical inputs, such as last-mile connectivity to customer locations, should approximate the 

implicit rates that the market leaders charge their own retail customers for the same critical 

inputs at a wholesale level. 86   To implement this parity pricing rule, the Commission should 

require wholesale rates for the bottleneck inputs—the last-mile connectivity to the customer 

                                                           
83  See infra Section IV.A. 

84  FNPRM ¶ 4. 

85  See Windstream June 28, 2016 Comments at 38-39.  Moreover, rates for business data 

services provisioned over more efficient packet-based technology should be lower than rates 

for comparable-capacity business data services provisioned over less efficient TDM 

technology.  See id. 

86  See Willig Declaration ¶¶ 4, 8. 
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location—to be lower than the retail rates for services of the same bandwidth by an amount not 

less than the incremental cost the bottleneck provider would have incurred to provide the final 

retail product, but did not incur to provision the wholesale product.87   

Adoption of the parity pricing rule would further the Commission’s stated objectives for 

“ensur[ing] that non-competitive market conditions do not disadvantage business customers and 

their ability to compete and innovate in downstream markets.”88  As Dr. Willig explains, the 

parity pricing rule “ensures that any downstream competitor that is at least as efficient as the 

monopolist can participate in the downstream market, and that relative success in the 

downstream market is determined by the relative merits and efficiencies of the downstream 

offerings in meeting the needs and demands of the retail customers.”89  Contrary to the assertion 

by the large ILECs,90 action by the Commission to ensure just and reasonable wholesale rates 

rests on both well-established economic principles and sound legal authority.   

A. Applying the Parity Pricing Rule to Wholesale Ethernet Services Promotes 

Downstream Competition and Encourages Efficient Investment by Market 

Leaders and Competitive Providers Alike. 

As Windstream explained in its opening comments to the FNPRM, the record shows that 

market leaders have the incentive and the ability to discriminate against wholesale carrier 

customers in the pricing of critical inputs to foreclose these customers from the downstream 

market for communications solutions that rely on those inputs, and that this is occurring right 

                                                           
87  See id. ¶ 21.   

88  FNPRM ¶ 5. 

89  Willig Declaration ¶ 21. 

90  See AT&T June 28, 2016 Comments at 65-67; CenturyLink et al. June 28, 2016 Comments 

at 80. 
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now in the business data services marketplace.91  In his declaration, Dr. Willig elaborates on how 

this anticompetitive behavior harms consumer welfare and undermines investment incentives, as 

well as how the Commission’s application of the parity pricing rule could remedy these ills.  By 

ensuring efficient wholesale prices for critical inputs, remedies based on the parity pricing rules 

enable downstream competitors that are as efficient as or more efficient than the market leader in 

providing the finished communications solutions to compete.   

Dr. Willig observes that, according to economic theory, market leaders in the business 

data services marketplace can have the incentive to engage in anticompetitive behavior to 

eliminate downstream competitors.92  Those incentives can exist because customers have 

differing preferences for finished communications solutions, and the heterogeneity of 

preferences for the downstream products limits the bottleneck owner’s ability to implement retail 

price discrimination that would maximize profits.93  An alternative, but inferior, source of supply 

of the critical input is another example of market conditions that would prevent a bottleneck 

owner from maximizing total profits in the face of downstream competition.94  In these contexts, 

market leaders—whether in a monopoly or duopoly—also have the incentive to eliminate 

downstream competitors, either by merging with them, or by raising the wholesale rates for 

critical inputs to a level such that the input costs of the downstream rival are higher than the 

downstream retail prices charged by the market leader for the finished service.95  Furthermore, 

by preventing the competitive provider from effectively competing for a portion of downstream 

                                                           
91  See Windstream June 28, 2016 Comments at 37-44. 

92  See Willig Declaration ¶¶ 13-17.   

93  See id. ¶ 14. 

94  Id. ¶ 15. 

95  See id. ¶ 16. 
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retail customers, the market leaders deprive the competitive provider of the opportunity to scale 

sufficiently, and thus compete effectively at all.96  Importantly, the result of this anticompetitive 

behavior is that it squeezes out competitors that are more efficient than the market leaders 

themselves at providing the finished communications solutions that are used by business, 

government, and non-profit customers.97 

The record demonstrates this type of anticompetitive price squeeze is occurring 

throughout the business data services marketplace.  Windstream and others have submitted 

evidence that ILECs are charging their carrier customers wholesale rates that exceed the retail 

rates those ILECs charge their own customers.98  As noted above, the large ILECs casually 

dismiss these examples as “isolated” and “localized,”99 without acknowledging that 

confidentiality provisions in both wholesale and retail agreements prevent more systematic 

reviews of pricing trends.  Nonetheless, Windstream has found publicly available ILEC retail 

contracts for Ethernet service with government customers, and has compared those retail rates 

                                                           
96  See id. ¶ 17. 

97  See id.  AT&T’s assertions denying the negative impact of ILEC price-squeezes have no 

merit.  First, its observation that competitive providers are currently serving customers using 

ILEC-owned inputs does not challenge the ILECs’ ability to raise the costs of those inputs, 

and does not address the significant technological, geographical, and legal limitations of the 

existing options for competitive providers to provision last-mile customer access.  See id. ¶ 

35.  See also Windstream Declaration ¶¶ 57-67.  Second, its argument that the presence of 

nearby providers is sufficient to provide competition to the market leaders that have actual 

facilities to customer locations has been thoroughly refuted in the record through the various 

analyses of the data collection.  See Baker Aug. 9, 2016 Reply Declaration ¶¶ 11-14.   

98  See Windstream June 28, 2016 Comments at 15-16, 41-42; Second Declaration of Matthew J. 

Loch ¶¶ 19-20, attached to Comments of TDS Metrocom, LLC, WC Docket No. 05-25, RM-

10593 (filed Jan. 27, 2016); Declaration of James A. Anderson ¶¶ 20-23, attached to 

Comments of XO Communications, LLC on the Further Notice of Proposed Rulemaking, 

WC Docket No. 05-25, RM-10593 (filed Jan. 27, 2016). 

99  See, e.g., AT&T June 28, 2016 Comments at 69-70. 
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against the wholesale rates available to Windstream under its commercial agreements with the 

same ILECs.     

Table 1 in Attachment A compares Windstream’s commercially negotiated wholesale 

rates ***BEGIN HIGHLY CONFIDENTIAL***  

 

***END HIGHLY CONFIDENTIAL***100  ***BEGIN HIGHLY 

CONFIDENTIAL***   

 

 

 

 

***END HIGHLY CONFIDENTIAL***101 Similarly, Table 2 in 

Attachment A compares Windstream’s wholesale rates ***BEGIN HIGHLY 

CONFIDENTIAL***  

 

***END HIGHLY CONFIDENTIAL***102  ***BEGIN HIGHLY 

CONFIDENTIAL***  

***END 

HIGHLY CONFIDENTIAL***103  

                                                           
100  See Attachment A, Table 1. 

101  See id. 

102  See id. Tables 2. 

103  See id. 
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Applying the parity pricing rule to the critical input of Ethernet services in non-

competitive markets would promote retail competition from providers that are at least as efficient 

as the market leaders and that can offer customers services and options that are not offered by the 

market leaders.  As Dr. Willig explains in his declaration, regulated wholesale prices for critical 

inputs “prevent[] the inefficient outcome in which the bottleneck owner prices its critical input 

such that final downstream product sales are diverted away from a more efficient downstream 

competitor that must rely on this critical input, e.g., a rival downstream competitor that offers a 

service to the customer that better meets the preferences, needs or demands of the customer.”104  

Windstream’s experience confirms the economic theory, as its CLEC enterprise business 

differentiates itself from incumbent providers principally by offering the customer a more 

individualized, higher touch experience.105  Windstream believes that as long as its prices are 

competitive, it can offer an alternative to customers that require or prefer greater attention to 

customer service. 

Implementing wholesale rates based on the parity pricing rule also does not reduce either 

the market leader’s or the competitive provider’s incentive to make additional investments in 

their own networks or in other components of their finished communications solutions.  The 

market leader has the same incentive to continue to invest in its fiber network including last-mile 

facilities because, as Dr. Willig notes, the parity pricing rule “provides the bottleneck owner the 

same dollar margin from the wholesale sale of the critical input as the bottleneck owner would 

                                                           
104  Willig Declaration ¶ 20. 

105  See Windstream Declaration ¶ 21. 
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earn from the sale of the retail service.”106  Thus, to the extent that the Commission credits the 

ILECs’ claim that current wholesale profits are necessary and sufficient to motivate investment, 

those incentives would stay the same; as Dr. Willig states, “the ECPR requirement does not 

curtail the ability of the bottleneck owner to attain earnings from its investment in its bottleneck 

facilities.”107  Moreover, Dr. Willig observes that unlocked competition downstream would spur 

all providers to invest to deliver more efficient and better finished retail communications 

solutions, as well as to invest in more advanced facilities “that will improve a firm’s competitive 

advantages over retail sales.”108   

B. The Commission Should Implement the Parity Pricing Rule by Requiring 

Wholesale Rates to Exclude the Costs of Provisioning Finished Retail 

Services That Are Not Part of the Inputs Purchased by Carrier Customers. 

As Windstream has previously advocated, the Commission should implement the parity 

pricing rule for Ethernet services by requiring market leaders in non-competitive markets to set 

wholesale rates below their actual retail rates.  More specifically, the amount of the wholesale 

                                                           
106  Willig Declaration ¶ 26.  See also Baker Aug. 9, 2016 Reply Declaration ¶ 19 (“Lower 

wholesale rates could encourage CLEC facilities investment by promoting retail competition.  

Greater investments by CLECs could also spur greater investment by ILECs in response.”). 

107  Willig Declaration ¶ 26.  Alternatively, to the extent that AT&T and others are arguing that 

current prices are competitive, and that any further regulatory reduction in price would push 

prices below competitive levels, the evidence in the record shows that prices now are 

significantly higher than what they would be at competitive levels.  See Baker Aug. 9, 2016 

Reply Declaration ¶¶ 17-18.  As Dr. Baker explains, there is no reason to assume, as AT&T 

appears to, that reasonable regulation addressing market leaders’ exercise of market power 

would systematically reduce investment incentives.  See id. ¶ 19. 

108  Willig Declaration ¶ 26.  Competitive providers will have the incentive to expand their own 

middle- and last-mile network in order to serve more customers on-net, and would also have 

the scale to make these significant investments economically viable.  See id.  In addition, BT 

has pointed to its own experience in the United Kingdom where it has seen its Ethernet 

revenues increase as regulators pushed prices down. WIK-Consult, Ethernet Leased Lines: 

An International Benchmark at 57, attached as Appendix to Reply Comments of BT 

Americas, WC Docket No. 05-25, RM-10593 (filed Feb. 19, 2016).  
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discount should be no less than the costs that the market leader does not incur as a result of 

selling the critical input on a wholesale basis to the carrier customer instead of selling the 

finished communication solution on a retail basis.109  These costs include the costs associated 

with providing the services that are part of the retail solution but are not (or not to the same 

extent) part of the wholesale critical input, such as the sales commissions and sales-related 

incentive compensation, for designing the communications solution and customer network, and 

for middle mile facilities not used when the wholesale purchaser provides the middle mile 

transport.110   

These avoided costs are significant.  Wholesale carrier customers, the market leader, in 

particular, benefit from a far more streamlined and automated sales process.111  As a result, 

***BEGIN HIGHLY CONFIDENTIAL***  

 

 

***END HIGHLY CONFIDENTIAL***112  

The costs avoided in the sales to wholesale customers also include the costs of network 

resources that are used by retail customers and not by carrier customers.  For example, carrier 

customers are often charged at levels that appear to encompass the same network components as 

a retail customer, which would include the costs of middle-mile transport and interconnection to 

                                                           
109  See Windstream June 28, 2016 Comments at 39-40. 

110  See Willig Declaration ¶ 29; Schirack/Baer Declaration ¶ 8; Windstream Declaration ¶ 21.   

111  See Declaration of David Schirack, Mike Baer and Samuel Bushey ¶ 9, attached as 

Attachment C hereto (“Schirack/Baer/Bushey Declaration”). 

112  See Schirack/Baer Declaration ¶¶ 5, 9.  See also Willig Declaration ¶ 30 n.29. 
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the Public Switched Telephone Network and/or to the public Internet, even though the carrier 

customer provides these components over its own facilities to its own retail customers.113   

Because carrier customers require interconnection with the wholesale provider, the 

incremental retail costs to be deducted from the retail price would be offset to a minor extent by 

the costs of establishing that interconnection, also termed the “Network-to-Network Interface” 

(“NNI”).114  However, as explained in the Declaration of David Schirack, Mike Baer and Samuel 

Bushey, when the port and port card costs are amortized over all the traffic carried between the 

wholesale provider and wholesale purchaser over the life of the router and card, added to any 

ongoing operations and maintenance costs, and thus rolled into recurring port and CIR charges, 

the added costs are minimal—on the order of a few percent of the total port and CIR charges.115  

As such, they are much smaller than the retail sales costs, and “would never be expected to 

exceed retail sales-related costs.”116  Wholesale rates, therefore, always should be at levels below 

retail rates.117   

To reduce the administrative complexity of implementing the parity pricing principle, the 

Commission should, as Dr. Willig recommended, “publicly identify the relevant information and 

best evidence for assessing the levels of prices for the bottleneck services that are implicitly 

charged by the ILECs to their own retail customers, and on that basis make available to 

wholesale customers reasonable estimates of the applicable parity-based wholesale prices.”118  

                                                           
113  See Schirack/Baer/Bushey Declaration ¶¶ 10-11.  See also Willig Declaration ¶ 30.   

114  Willig Declaration ¶32.  

115  Schirack/Baer/Bushey Declaration ¶ 14.   

116  Id. 

117  Id. 

118  Willig Declaration ¶ 41. 
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As Windstream has previously suggested, one reasonable estimate for the discount to apply to 

retail rates to reach the parity-based wholesale price, at last with respect to avoided sales costs, is 

the range of percentages charged by third-party sales agents.119   

Greater ex ante clarity on whether a market leader’s offered wholesale price complies 

with the Commission’s requirements is essential.  Disputes will be reduced if the Commission 

establishes clear expectations regarding appropriate discount levels.  And to the extent that 

disputes still occur, competitive providers cannot rely solely on filing complaints under Section 

208, as AT&T suggested,120 to seek a determination in every instance that a market leader has 

failed to provide an adequate wholesale discount.  The length of the complaint procedure, which 

at best is no less than five months and often substantially longer,121 would as a practical matter 

nullify the remedy.  Even if a competitive provider prevails on any given complaint about 

wholesale rates, the customer would long ago have chosen another provider during the pendency 

of the complaint.122  Thus, as Dr. Willig concludes, “it is plain that sole reliance on case-by-case 

utilization of Section 208 complaint procedures would not rescue customers from their loss of 

competitive supply options.”123   

  

                                                           
119  See Windstream June 28, 2016 Comments at 43-44. 

120  See AT&T Comments at 9 n.20. 

121  See 47 C.F.R. § 1.730(b), (g). 

122  See Declaration of Christopher Nein ¶ 6 (“Nein Declaration”), appended as Attachment D 

hereto; Willig Declaration ¶¶ 40-41. 

123  Willig Declaration ¶ 40. 
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C. The Commission Has Legal Authority to Ensure That Wholesale Rates Are 

Appropriately Priced Below Retail Rates to Prevent Anticompetitive 

Conduct by Market-Leading Bottleneck Owners. 

The Commission has broad authority under Sections 201 and 202, which are among the 

“core provisions” of Title II of the Communications Act,124 to ensure that business data services 

rates are just and reasonable.125  Pursuant to that broad statutory authority, under which it has 

curbed anticompetitive practices, the Commission can and should establish a rule that precludes 

a market leader from acting anticompetitively and discriminating against a wholesale business 

data service purchaser by charging wholesale rates that are not sufficiently below retail prices to 

account for the incremental retail costs that the market leader does not incur with respect to 

wholesale service.126  AT&T’s arguments to the contrary are meritless. 

                                                           
124  See Protecting and Promoting the Open Internet, Report and Order on Remand, Declaratory 

Ruling, and Order, FCC 15-24, 30 FCC Rcd. 5601, 5791 ¶ 409 (2015). 

125  See, e.g., Global Crossing Telecomms., Inc. v. Metrophones Telecomms., Inc., 550 U.S. 45, 

48 (2007) (“When Congress enacted the Communications Act of 1934, it granted the FCC 

broad authority to regulate interstate telephone communications.”); Nat’l Ass’n of Regulatory 

Util. Comm’rs v. FCC, 746 F.2d 1492, 1499 (D.C. Cir. 1984) (“[T]he Act confers broad 

powers on the FCC to regulate all aspects of the interstate telecommunications market.”).   

126  See Policy and Rules Concerning the Interstate, Interexchange Marketplace; Implementation 

of Section 254(g) of the Communications Act of 1934, As Amended; 1998 Biennial 

Regulatory Review – Review of Customer Premises Equipment And Enhanced Services 

Unbundling; Rules in the Interexchange, Exchange Access and Local Exchange Markets, 

Report and Order, FCC 01-98, 16 FCC Rcd. 7418, 7449 (2001) (citing Section 201 and 202 

as “safeguard[s] against anticompetitive conduct”); Access Charge Reform; Price Cap 

Performance Review for Local Exchange Carriers; Interexchange Carrier Purchases of 

Switched Access Services Offered by Competitive Local Exchange Carriers; Petition of US 

West Communications, Inc. for Forbearance from Regulation as a Dominant Carrier in the 

Phoenix, Arizona MSA, Fifth Report and Order, FCC 99-206, 14 FCC Rcd. 14,221, 14,289-

91 ¶¶ 125, 127 (1999) (citing the continued availability of Sections 201 and 202 to address 

competitive concerns associated with special access volume and term discount 

offerings), aff'd, WorldCom, Inc. v. FCC, 238 F.3d 449 (D.C. Cir. 2001); Implementation of 

the Telecommunications Act of 1996; Telecommunications Carriers’ Use of Customer 

Proprietary Network Information and Other Customer Information; Implementation of the 

Non-Accounting Safeguards of Sections 271 and 272 of the Communications Act of 1934, as 

Amended, FCC 98-27, 13 FCC Rcd. 8061 ¶ 166 (1998) (“[A]s we indicated earlier, section 

201(b) remains fully applicable where it is demonstrated that carrier behavior is unreasonable 

REDACTED - FOR PUBLIC INSPECTION 
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First, AT&T asserts that the Commission “could not lawfully mandate new wholesale 

business data services rates” because “[t]he Communications Act establishe[d] a regime of 

carrier-initiated rates.”127  The gist of this argument appears to be that because the 

Communications Act contains provisions relating to tariffs, the Commission therefore lacks 

authority entirely to establish nontariff benchmarks.  The Commission rejected a similar 

argument in the Emerging Wireline Order,128 and should do so here as well for a simple reason:  

An Ethernet benchmark is not a tariff.  The tariffing provisions of the Communications Act set 

forth specific obligations on the part of carriers and confer specific authority to the Commission, 

all of which are absent from the proposed benchmark framework.  For example, although the 

Commission should require the leading business data service providers in non-competitive 

markets to publish their Ethernet rates, those rates would not need to be filed first with the 

                                                           

and anticompetitive.”), vacated on other grounds, U.S. West, Inc. v. FCC, 182 F.3d 1224 

(10th Cir. 1999); Local Exchange Carriers’ Rates, Term, and Conditions for Expanded 

Interconnection Through Physical Collocation for Special Access and Switched Transport, 

Second Report and Order, FCC 97-208, 12 FCC Rcd. 18,730, 18,746 ¶ 24 (1997) (requiring 

modification to LEC rates that “unreasonably raise the interconnectors’ cost of doing 

business or have anticompetitive effects”); AT&T Communications Tariff F.C.C. No. 15, 

Memorandum Opinion and Order, FCC 91-252, 6 FCC Rcd. 5648, 5650 ¶ 22 (1991) 

(concluding that “the practices embodied in Transmittal 1854 have serious potential 

anticompetitive consequences and thus must be viewed as unreasonable discrimination” 

under Section 202(a)); AT&T Communications Revisions to Tariff F.C.C. No. 1 & 2, 

Memorandum Opinion & Order, DA 90-824, 5 FCC Rcd. 3833, 3835 ¶ 19 (Comm. Carrier 

Bur. 1990) (determining that “AT&T’s conduct had ‘significant enough anticompetitive 

consequences to find an unreasonable practice’” under Section 201(b) (international citation 

omitted)).  See also MCI Telecomms. Corp. v. FCC, 10 F.3d 842, 847 (D.C. Cir. 1993) 

(remanding to Commission to consider whether AT&T’s practices had anticompetitive 

effects and is therefore unlawful under Section 201(b)). 

127  AT&T June 28, 2016 Comments at 65.  

128  See Emerging Wireline Order ¶¶ 155-56 (rejecting the argument that the grant of authority 

under the tariffing provisions also deprived the Commission of its separate authority under 

Section 214(a)). 
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Commission prior to taking effect,129 and the Commission would not suspend them as tariffs 

pending a rate investigation.130  Moreover, as Sprint explained in its opening comments to the 

FNPRM, the Commission has in similar contexts exercised its rulemaking authority under 

Section 201(b) exclusively to implement rate caps, and those decisions have been upheld by the 

D.C. Circuit.131   

Second, AT&T asserts that a wholesale discount remedy would constitute a prohibited 

use restriction on interstate services.132  AT&T citations on this point, however, confuse the 

issue.  The Commission has indeed ruled that “[c]arriers should not restrict the availability of 

[comparably efficient interconnection] to any particular class of customer or enhanced service 

competitor”133 in the course of enforcing its prohibition of “tariff restrictions on service 

availability based on user or service classification.”134  But such availability restrictions are not 

at issue in this proceeding.  And as the Commission in fact proposes to detariff business data 

                                                           
129  The “carrier-initiated” changes to tariffs, on the other hand, do not take effect unless they are 

filed and even then not until after a waiting period.  See 47 U.S.C. § 203(b)(1). 

130  See id. § 204(a)(1). 

131  See Sprint June 28, 2016 Comments at 90 & nn.337-38 (citing Commission imposition of 

rate cap for ISP-bound LEC-traffic). 

132  See AT&T June 28, 2016 Comments at 66-67. 

133  Amendment of Sections 64.702 of the Commission’s Rules & Regulations (Third Computer 

Inquiry); Policy & Rules Concerning Rates for Competitive Common Carrier Services & 

Facilities Authorizations Thereof Communications Protocols Under Section 64.702 of the 

Commission’s Rules & Regulations, FCC 86-252 104 F.C.C.2d 958, 1042 ¶ 165 (1986) 

(“Phase I Order”), modified on reconsideration, Amendment of Sections 64.702 of the 

Commission’s Rules & Regulations (Third Computer Inquiry); Policy & Rules Concerning 

Rates for Competitive Common Carrier Services & Facilities Authorizations Thereof 

Communications Protocols Under Section 64.702 of the Commission’s Rules & Regulations, 

Memorandum Opinion and Order on Reconsideration, FCC 87-102, 2 FCC Rcd. 3035 (1987) 

(“Order on Reconsideration”). 

134  Order on Reconsideration ¶ 109. 
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services,135 this citation is particularly inapposite here.  Nor does this proceeding involve use 

restrictions that “limit[] the purposes for which” business data services may be used.136  AT&T 

offers no explanation of how it makes the leap from these issues to a prohibition on a wholesale 

discount remedy.  AT&T also ignores that the authorities it cites instead support the principle 

that incumbents should not be able to squeeze out their competitors via anticompetitive 

practices,137 which is precisely why the wholesale discount remedy proposed is necessary. 

 Finally, AT&T asserts that a wholesale discount remedy “would hopelessly complicate 

regulation” of business data services because Sections 251 and 252 authorize state public utility 

commissions to determine wholesale discount rates.138  In the first instance, this argument would 

not apply to rules adopted pursuant to Sections 201 and 202 to govern interstate business data 

services, as would be the case here.  Sections 251 and 252 do not divest the Commission of its 

Section 201 and 202 authority.139   

                                                           
135  See FNPRM ¶¶ 11, 497, 505-06. 

136  MCI Telecomms. Corp. v. Am. Tel. & Tel. Co., 94 F.C.C.2d 360, 379 ¶ 62 (FCC 1981) (initial 

decision).  See also id. ¶ 98 (“Essentially, the use restriction meant that AT&T would refuse 

to provide service to a customer because that customer was not the ultimate user of the 

service.”). 

137  See Phase I Order ¶ 165 (explaining that where different user types “are, in a sense, 

competitors of the carriers,” allowing restricted availability to only one user type and not 

another would “condone the anticompetitive discrimination that [the FCC sought] to prevent 

using CEI”); MCI Telecomms. Corp. v. Am. Tel. & Tel. Co., 94 F.C.C.2d ¶ 98 (“The purpose 

of the use restriction was to ensure that such services could not be resold.  AT&T asserts that 

the restrictions were needed to prevent the establishment of a message telecommunications 

(MTS) type of service and to prevent the undercutting by a reseller of AT&T’s unit rates for 

message and private line service.  Neither of these reasons can justify the imposition of the 

resale and use restrictions.”). 

138  See AT&T June 28, 2016 Comments at 67. 

139  See AT&T Corp. v. Iowa Utils. Bd., 525 U.S. 366, 385 (1999) (holding that “the Commission 

has jurisdiction to design a pricing methodology” under Section 201(b) for provisions in 

Sections 251 and 252); In re FCC 11-161, 753 F.3d 1015, 1114-15 (10th Cir. 2014) (holding 
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Even if the Commission were to act pursuant to Sections 251(c)(4) and 252(d)(3), which 

provide an additional statutory basis for requiring ILECs to charge wholesale prices below retail 

prices by the amount of avoided costs, AT&T does not explain why business data services 

present unique complications that counsel against relying on these provisions.  Other rate 

disputes under Section 251 are already adjudicated by state commissions; AT&T offers no 

explanation for why the disputes here would be meaningfully different .140  And if AT&T is 

arguing that the Commission lacks authority to establish rules for determining the discount 

pricing required by Section 251(c)(4), that position has been squarely rejected by the Supreme 

Court.141  As the Court held in AT&T v. Iowa Utilities Board, the Commission has rulemaking 

authority under Section 201(b) to implement Sections 251 and 252.142  Thus, the Commission 

may establish a uniform wholesale discount methodology.143   

AT&T also argues that Section 251(c)(4)’s wholesale discount requirement does not 

apply to “interstate access services” and therefore does not apply to business data services.144  

This argument fails because the Commission has explicitly concluded that “advanced services,” 

                                                           

that the Commission has authority under Section 201(b) to regulate intercarrier compensation 

for interstate traffic). 

140  See 47 U.S.C. § 252(b). 

141  See AT&T Corp., 525 U.S. at 380 (“[Section] 201(b) explicitly gives the FCC jurisdiction to 

make rules governing matters to which the 1996 Act applies.”).  

142  See id. at 378 (“We think that the grant in § 201(b) means what it says: The FCC has 

rulemaking authority to carry out the ‘provisions of this Act,’ which include §§ 251 and 252, 

added by the Telecommunications Act of 1996.”). 

143  This is also true because, as discussed above, the Commission also has broad authority under 

Sections 201 and 202 to set default benchmarks for wholesale prices, which can be 

challenged by the ILEC or the CLEC in specific instances based on facts that are particular to 

a given carrier or service. 

144  AT&T June 28, 2016 Comments at 67. 
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including packet-based data services,145 that are made available to end-user customers are subject 

to Section 251(c)(4),146 and business data services unquestionably are data services that are made 

available to end users.147  Although the Commission had previously excluded “interstate access 

services” (also referred to as “exchange access services”) from its implementation of Section 

251(c)(4), the conclusion was based on the factual premise that all such services are not offered 

to end users.148  However, the Commission subsequently amended its rules in 1999 for the 

express purpose of applying wholesale discount rules under Section 251(c)(4) to advanced 

services irrespective of whether or not they are also classified as “exchange access service[s].”149  

In doing so, the Commission stated that “ensuring that resellers are able to acquire advanced 

                                                           
145  See Deployment of Wireline Services Offering Advanced Telecommunications Capacity et al., 

Memorandum Opinion and Order and Notice of Proposed Rulemaking, FCC 98-188, 13 FCC 

Rcd. 24,012, 24,014 ¶ 3 (1998) (“For purposes of this item, we use the term ‘advanced 

services’ to mean wireline, broadband telecommunications services, such as services that rely 

on . . . packet-switched technology.” (internal citations omitted)). 

146  See Deployment of Wireline Services Offering Advanced Telecommunications Capability, 

Second Report and Order, FCC 99-330 ¶ 3, 1999 WL 1016337 (rel. Nov. 9, 1999) 

(“Advanced Services Wholesale Order”) (“[W]e conclude that advanced services sold at 

retail by incumbent LECs to residential and business end-users are subject to the section 

251(c)(4) discounted resale obligation, without regard to their classification as telephone 

exchange service or exchange access service.”). 

147  See FNPRM ¶ 12 (“Businesses, governmental institutions, hospitals and medical offices, and 

even schools and libraries use BDS to create their own private networks and to access other 

services . . . .”).   

148  See Implementation of the Local Competition Provisions in the Telecommunications Act of 

1996, First Report and Order, FCC 96-325, 11 FCC Rcd. 15,499, 15,934 ¶ 873 (1996) 

(excluding “exchange access” services from wholesale discount rules because “[t]he vast 

majority of purchasers of interstate access services are telecommunications carriers, not end 

users”). 

149  Advanced Services Wholesale Order ¶ 3.  See also 47 C.F.R. § 51.605(d) (“Notwithstanding 

paragraph (b) of this section, advanced telecommunications services that are classified as 

exchange access services are subject to the obligations of paragraph (a) of this section if such 

services are sold on a retail basis to residential and business end-users that are not 

telecommunications carriers.”). 
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services sold by incumbent LECs to residential and business end-users at wholesale rates” 

reinforces the “resale requirement of the Act” and “ensure[s] that competitive carriers are able to 

enter the advanced services market.”150  The record in this proceeding shows that this policy goal 

is just as important today, if not more so, than it was when the Commission issued that order 

more than fifteen years ago.   

CenturyLink and its allies up the ante by asserting that “the Commission lacks any 

authority to regulate the relationship between wholesale and retail business data services 

rates.”151  As discussed above, the Commission has clear authority under Sections 201(b) and 

202(a) to regulate wholesale rates to prevent anticompetitive pricing practices, as well as 

separate authority under Sections 251(b)(1) and 251(c)(4) specifically with respect to wholesale 

sales of telecommunications services by ILECs to other telecommunications carriers.  Indeed, 

citing both Sections 251(b)(1) and 251(c)(4), the U.S. Supreme Court stated that the 

Communications Act of 1996 fosters competition through, among other means, the competitive 

resale of telecommunications service, “which the incumbent [LEC] has a duty to sell at 

wholesale.”152   

Along with their erroneous statement of the law, CenturyLink et al. also make the 

dubious factual claim that the sale of business data services “to large wholesale customers often 

involve[s] higher costs than retail service.”153  Wholesale customers, they assert, “often dispute 

bills, pay late, and use their own market power to force settlements for large past-due bills.”154  

                                                           
150  Advanced Services Wholesale Order ¶ 20. 

151  CenturyLink et al. June 28, 2016 Comments at 80 (emphasis added). 

152  See Verizon Commc’ns, Inc. v. FCC, 535 U.S. 467, 491 (2002). 

153  CenturyLink et al. June 28, 2016 Comments at 80. 

154  Id. 
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But CenturyLink et al. provide no quantification of the (dubious) significance of these concerns 

for a finite number of wholesale purchasers as compared to collections issues arising from 

millions of individual end user customer locations.  The suspect nature of this assertion is 

highlighted by the fact that CenturyLink asserts that these costs are based upon competitive 

purchasers’ “market power” when, in fact, the providers with market power over business data 

services are the suppliers. 

And although CenturyLink et al. claim that “there may well be a rational, cost-based 

reason” for wholesale prices that exceed retail prices, the ILECs fail to offer any such reason, 

rational or otherwise.155  Their silence is further evidence that their wholesale pricing practices 

are inexplicable.  Instead, the only example offered is a dispute between Level 3 and FairPoint 

concerning whether certain charges “reflect the proper . . . [percent interstate use percent local 

use] factors of the traffic.”156  The costs associated with disputed intercarrier termination 

charges, however, have nothing to do with the “wholesale” nature of the service offered, and 

everything to do with the “extremely complex” nature of the then-existing intercarrier 

compensation regime,157 as the dispute between Level 3 and FairPoint illustrates.158  There is no 

                                                           
155  Id.  

156  Level 3 Commc’ns, LLC v. Tel. Operating Co. of Vt., No. 5:11-cv-280, 2011 WL 6291959, at 

*3 (D. Vt. Dec. 15, 2011).   

157  Connect America Fund et al., Report and Order and Further Notice of Proposed Rulemaking, 

FCC 11-161, 26 FCC Rcd. 17,663, 17,912 ¶ 753 (2011). 

158  AT&T makes a similarly implausible claim that “retailing costs . . . simply do not exist in the 

context of BDS.”  AT&T June 28, 2016 Comments at 67.  However, Windstream executives 

have submitted a declaration stating that there are significant costs in selling business data 

services to end users that are not incurred in wholesale business data services sales to 

carriers.  See Schirack/Baer Declaration  ¶¶ 4-9 (showing that ***BEGIN HIGHLY 

CONFIDENTIAL***  

 

 ***END HIGHLY CONFIDENTIAL*** compared to ***BEGIN 

HIGHLY CONFIDENTIAL***  
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basis in the record for thinking that wholesale business data services agreements would be 

difficult to administer or give rise to more disputes compared to retail sales of the same service.  

And, as explained in the Declaration of David Schirack, Mike Baer and Samuel Bushey to the 

extent that a wholesale Ethernet service requires the establishment of interconnection between 

the wholesale seller and wholesale purchaser, those costs are minimal when spread over all the 

traffic handled through that interconnection and are dwarfed by avoided retail costs.159 

V. THE COMMISSION HAS AUTHORITY TO REVERSE PREVIOUSLY 

GRANTED FORBEARANCE, BUT NEED NOT DO SO TO IMPLEMENT THE 

REMEDIES PROPOSED. 

The large ILECs opposing business data services reform argue that the Commission must 

reverse its limited grants of forbearance with respect to those carriers to implement any pricing 

remedies.160  However, as AT&T acknowledged in its comments, those forbearance decisions 

expressly excluded Sections 201, 202 and 208 from their scope, and “made clear that [those 

sections] would continue to apply.”161  Accordingly, the Commission need not revisit its prior 

forbearance decisions in order to implement the remedies proposed in the FNPRM or those 

advanced by Windstream.  To be sure, the Commission would need to justify its decision to 

institute ex ante Ethernet benchmarks and wholesale discount requirements, but as commenters 

                                                           

 ***END HIGHLY 

CONFIDENTIAL***). 

159  Schirack/Baker/Bushey Declaration ¶ 14.  

160  See AT&T June 28, 2016 Comments at 29-30; CenturyLink et al. June 28, 2016 Comments 

at 32.  

161  AT&T June 28, 2016 Comments at 29.  To the extent that the forbearance “deemed granted” 

with respect to Verizon is broader, Verizon has indicated that it would not oppose a reversal 

of forbearance as part of the implementation of the regulatory framework proposed by 

Verizon and INCOMPAS.  See April 2016 Verizon-INCOMPAS Letter at 2. 
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have exhaustively explained throughout this proceeding, the factual bases supporting such 

remedies are readily found in the record.   

CenturyLink and several other ILECs go even further, and assert that the 

Communications Act “does not afford the Commission any authority to reverse its forbearance 

decisions.”162  These commenters provide no real support for this novel claim.  The only 

authority that is cited, the D.C. Circuit’s opinion on a petition to review the “deemed grant” of 

Verizon’s forbearance petition, has nothing to do with the Commission’s authority under the 

Communications Act.  In Sprint Nextel Corp. v. FCC, the Court merely concluded that because 

the Commission failed to act on Verizon’s petition, there was no agency action and thus the 

Court “lack[ed] jurisdiction” to review under the Administrative Procedure Act.163  Congress’s 

decision to create a default outcome in favor of forbearance when the Commission fails to act 

does not, either explicitly or implicitly, limit the authority of the Commission to act and reach a 

different policy outcome when circumstances warrant.  The Supreme Court has long held that 

agencies may reverse prior policies,164 and nothing in the Communications Act states 

otherwise—or even comes to close to—clearly and unambiguously stripping the Commission of 

its authority to revisit policies specifically concerning forbearance.  Accordingly, the 

                                                           
162  CenturyLink et al. June 28, 2016 Comments at 33. 

163  Sprint Nextel Corp. v. FCC, 508 F.3d 1129, 1133 (D.C. Cir. 2007). 

164  See Motor Vehicle Mfrs. Ass’n of United States v. State Farm Mut. Auto. Ins. Co., 463 U.S. 

29, 42 (1983) (“[W]e fully recognize that regulatory agencies do not establish rules of 

conduct to last forever, and that an agency must be given ample latitude to adapt their rules 

and policies to the demands of changing circumstances.” (internal quotation marks and 

citations omitted)).  
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Commission’s conclusion that it does have such authority would be entitled to judicial 

deference.165 

VI. CONCLUSION 

The decisions the Commission makes in this proceeding will directly determine whether 

and where Windstream and other competitive providers will be able to continue to offer 

integrated business communications solutions to business, governmental, educational, and health 

care provider customers, versus whether and where market leaders will be able to squeeze 

competitors from the market.  To continue to ensure robust competition and choice to the vast 

majority of locations with just one—or maybe two—last-mile facilities-based business data 

service providers, the Commission must act forcefully to ensure that the market leaders’ 

wholesale charges for essential business data service inputs do not foreclose competitive choices.  

Windstream supports the compromise framework advanced by Verizon and INCOMPAS, which 

outlines a reasonable path forward by integrating proposals with respect to the competitive 

market test, DS1 and DS3 special access pricing, and Ethernet pricing benchmarks.  Moreover, 

the Commission should mandate that where a provider has market power—including in the 

markets for all Ethernet products 100 Mbps and below—the wholesale price of the bottleneck 

Ethernet last-mile connectivity input should be below the retail price of that connectivity.  A 

combination of proposals represents the best hope for business data service customers to 

continue benefitting from innovative offerings and competitive pressures placed by efficient  

  

                                                           
165  See City of Arlington v. FCC, 133 S. Ct. 1863, 1872 (2013) (“Our cases hold that Chevron 

applies equally to statutes designed to curtail the scope of agency discretion.”). 
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business communications solutions providers.  The Commission has clear statutory authority to 

institute these reforms, and can and should do so in 2016.   
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Comparison of AT&T/Verizon Contract Wholesale Rates to Contract Retail Rates1  

Tables 1-3 below compare the wholesale Ethernet rates available to Windstream under to 
its commercial agreements with AT&T and with Verizon, against AT&T’s and Verizon’s retail 
Ethernet rates collected from publicly accessible contracts.  The table compare recurring charges 
at each bandwidth tier for a given service quality level, i.e., the class of service (“CoS”). 

Table 1 compares AT&T’s wholesale rates «  
» against its retail rates for AT&T Switched Ethernet Service under several 

agreements government customers, and one private-sector customer, several which of include an 
additional feature called Network on Demand.  Table 2 compares  

 

 against retail rates for Ethernet Virtual Private Line service from several 
government-customer contracts.     

In each table, the column labeled “vs. Windstream Rate” shows the percentage difference 
between the rates charged to Windstream and the rates charged to the retail customer, including 
both the port charge and the charge for each specific bandwidth tier.  The rate comparisons are 
all for the same CoS.   

Highlighted values represent bandwidth tiers for which the wholesale rates charged to 
Windstream represent zero or negative margins when compared to the corresponding retail rates.

                                                           
1  Highly confidential information is designated and set apart by the symbols “« »”.   
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TABLE 1: AT&T SWITCHED ETHERNET (“ASE”) RATE COMPARISON 

Windstream  
Broadband Services Agreement (2016)   

« »  

 Private Sector Customer (2016)  
3 year term 

(including Network-on-Demand)   
 City of Madera (2016)  5 year term 
(including Network-on-Demand)2   

State of California (2012)   
term 2007-20143 

Port  Port Charge     Port Charge      Port Charge      Port Charge    
100 Mbps « »     « »     $189.75     $324.00    
1000 Mbps « »     « »     $189.75     $682.00    
                       

CoS – Interactive  CIR Rate  CIR + Port   CIR Rate  CIR + Port 
vs. Windstream 
Rate   CIR Rate  CIR + Port 

vs. Windstream 
Rate  CIR Rate 

CIR + 
Port 

vs. Windstream 
Rate 

2 Mbps  « » « »  « » « » « »  $191.59 $381.34 « »  $98.00 $422.00 « » 
4 Mbps « » « »  « » « » « »  $212.88 $402.63 « »  $138.00 $462.00 « » 
5 Mbps  « » « »  « » « » « »  $216.54 $406.29 « »  $147.00 $471.00 « » 
8 Mbps  « » « »  « » « » « »  $222.50 $412.25 « »  $213.00 $537.00 « » 
10 Mbps  « » « »  « » « » « »  $267.67 $457.42 « »  $368.00 $692.00 « » 
20 Mbps  « » « »  « » « » « »  $282.04 $471.79 « »  $503.00 $827.00 « » 
50 Mbps  « » « »  « » « » « »  $323.52 $513.27 « »  $607.00 $931.00 « » 
100 Mbps  « » « »  « » « » « »  $377.02 $566.77 « »  $711.00 $1,035.00 « » 
150 Mbps  « » « »  « » « » « »  $499.05 $688.80 « »  $490.00 $1,172.00 « » 
250 Mbps  « » « »  « » « » « »  $649.97 $839.72 « »  $784.00 $1,466.00 « » 
500 Mbps  « » « »  « » « » « »  $736.92 $926.67 « »  $882.00 $1,564.00 « » 
600 Mbps  « » « »  « » « » « »  $829.50 $1,019.25 « »  $907.00 $1,589.00 « » 
1000 Mbps « » « »  « » « » « »  $933.85 $1,123.60 « »  $925.00 $1,607.00 « » 

 

                                                           
2  City of Madera Contract, available at 

http://www.cityofmadera.ca.gov/web/guest/documents?p_p_id=20&p_p_lifecycle=1&p_p_state=exclusive&p_p_mode=view&_20_struts_action=%2Fdocument_library%2Fget_file&_20_folderId=6021559
&_20_name=DLFE-44205.pdf. 

3  State of California Contract, available at http://www.otech.ca.gov/pdf/stnd/MSA1Amend12.pdf.  
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TABLE 1: AT&T SWITCHED ETHERNET (“ASE”) RATE COMPARISON (CONTINUED) 

 State of Ohio (2010) 5 year term4  State of Connecticut (2013)5  State of California (2014 CALNET rates)6 

Port 
 Port 
Charge      Port Charge     

 Port 
Charge    

100 Mbps $230.00     $260.00     $179.38   
1000 Mbps $686.00     $400.00     $512.50   
                  

CoS – Interactive CIR Rate CIR + Port vs. Windstream Rate  CIR Rate CIR + Port vs. Windstream Rate  CIR Rate CIR + Port vs. Windstream Rate 
2 Mbps  $26.00 $256.00 « »  $170.00 $430.00 « »  $270.60 $449.98 « » 
4 Mbps $70.00 $300.00 « »  $186.00 $446.00 « »  $281.88 $461.26 « » 
5 Mbps  $120.00 $350.00 « »  $220.00 $480.00 « »  $287.51 $466.89 « » 
8 Mbps  N/A N/A  N/A  $254.00 $514.00 « »  $298.79 $478.17 « » 
10 Mbps  $119.00 $349.00 « »  $340.00 $600.00 « »  $312.32 $491.70 « » 
20 Mbps  $145.00 $375.00 « »  $440.00 $700.00 « »  $355.16 $534.54 « » 
50 Mbps  $260.00 $490.00 « »  $490.00 $750.00 « »  $422.81 $602.19 « » 
100 Mbps  $270.00 $500.00 « »  $560.00 $820.00 « »  $518.65 $698.03 « » 
150 Mbps  $64.00 $750.00 « »  $600.00 $1,000.00 « »  $575.03 $1,087.53 « » 
250 Mbps  $215.00 $901.00 « »  $790.00 $1,190.00 « »  $648.31 $1,160.81 « » 
500 Mbps  $214.00 $900.00 « »  $920.00 $1,320.00 « »  $761.06 $1,273.56 « » 
600 Mbps  $414.00 $1,100.00 « »  $1,050.00 $1,450.00 « »  $873.81 $1,386.31 « » 
1000 Mbps $514.00 $1,200.00 « »  $1,190.00 $1,590.00 « »  $1,042.94 $1,555.44 « » 

  

                                                           
4  State of Ohio Contract, available at http://das.ohio.gov/LinkClick.aspx?fileticket=LIwy-MpjnAk%3D&tabid=361.  
5  State of Connecticut Contract, available at http://www.ct.gov/best/lib/best/PS_SBC_SWITCHED_ETHERNETSVC_ASE_WEB__12.2.13.pdf.  
6  State of California Contract, available at https://ebiznet.sbc.com/calnetinfoiii/Uploads/Link/ATT_Category3_CatB_6272014_Final.pdf.  
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TABLE 2: VERIZON TRANSPARENT LAN SERVICE PRICE COMPARISON 

 Windstream « »7   Passaic Valley Water Commission, NJ (2016) 3 year term8   NJ State Library (2011 form) 5 year term9  
ERS (EVPL) Premier Access Line   Access Charge      Access Charge       Access Charge    
10 Mbps $400.00     $499.00       $550.00     
100 Mbps $400.00    $726.00      $760.00    
1000 Mbps $1,200.00    $1,028.00       $1,015.00     
             

EVC - Ethernet (Priority) 
EVC Rate 
(month-to-month) EVC + Access Line    EVC Rate  EVC + Access Line 

vs. Windstream 
Rate   EVC Rate 

EVC + 
Access 
Line 

vs. Windstream 
Rate 

1 Mbps « » « »   $24.00  $523.00  « »   $35.00  $585.00  « » 
2 Mbps « » « »   $36.00  $535.00  « »   $35.00  $585.00  « » 
3 Mbps « » « »   $48.00  $547.00  « »   $45.00  $595.00  « » 
4 Mbps « » « »   $60.00  $559.00  « »   $60.00  $610.00  « » 
5 Mbps « » « »   $72.00  $571.00  « »   $75.00  $625.00  « » 
6 Mbps « » « »   $84.00  $583.00  « »   $90.00  $640.00  « » 
7 Mbps « » « »   $96.00  $595.00  « »   $105.00  $655.00  « » 
8 Mbps « » « »  $108.00  $607.00  « »  $120.00  $670.00  « » 
9 Mbps « » « »   $108.00  $607.00  « »   $135.00  $685.00  « » 
10 Mbps « » « »   $120.00  $619.00  « »   $120.00  $670.00  « » 
20 Mbps « » « »   $170.00  $896.00  « »   $300.00  $1,060.00  « » 
30 Mbps « » « »   $255.00  $981.00  « »   $450.00  $1,210.00  « » 
40 Mbps « » « »   $339.00  $1,065.00  « »   $600.00  $1,360.00  « » 
50 Mbps « » « »   $424.00  $1,150.00  « »   $600.00  $1,360.00  « » 
60 Mbps « » « »   $509.00  $1,235.00  « »   $900.00  $1,660.00  « » 
70 Mbps « » « »  $593.00  $1,319.00  « »  $1,050.00  $1,810.00  « » 
80 Mbps « » « »   $678.00  $1,404.00  « »   $1,200.00  $1,960.00  « » 
90 Mbps « » « »   $763.00  $1,489.00  « »   $1,350.00  $2,110.00  « » 
100 Mbps « » « »   $848.00  $1,574.00  « »   $1,200.00  $1,960.00  « » 
200 Mbps « » « »  $1,165.00  $2,193.00  « »  $1,650.00  $2,665.00  « » 
300 Mbps « » « »  $1,271.00  $2,299.00  « »  $1,800.00  $2,815.00  « » 
400 Mbps « » « »  $1,377.00  $2,405.00  « »  $1,950.00  $2,965.00  « » 
500 Mbps « » « »  $1,483.00  $2,511.00  « »  $1,700.00  $2,715.00  « » 

 

                                                           
7  « », attached as Appendix F to Direct Case of Verizon, WC Docket No. 15-247 (filed Jan. 8, 

2016). 
8  Passaic Valley Water Commission Contract, available at http://www.pvwc.com/wp-content/uploads/2016/02/resolutions_passed_01_2016.pdf.  
9  New Jersey State Library Contract, available at http://www.jerseyconnect.net/Documents/EVPL%20PARTICIPATION%20AGREEMENT.pdf.  
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TABLE 2: VERIZON TRANSPARENT LAN SERVICE PRICE COMPARISON (CONTINUED) 

  
State of New Jersey (2009)10   State of Pennsylvania (2009) 7 year term11 

ERS (EVPL) Premier Access Line     Access Charge        UNI  UNI Change   
10 Mbps   $600.00         EVPL-SES  $         605.00      
100 Mbps   $800.00        EVPL-SES  $         840.00      
1000 Mbps   $1,700.00         EVPL-SES  $     1,025.00      
            

EVC - Ethernet (Priority)   EVC Rate 
EVC + 

Access Line 
vs. Windstream 

Rate     
 EVC Rate 

(IntraLATA)  
EVC + 

UNI 
vs. Windstream 

Rate 
1 Mbps   $15.00  $615.00  « »     $15.00  $620.00  « » 
2 Mbps   $30.00  $630.00  « »     $22.00  $627.00  « » 
3 Mbps   $45.00  $645.00  « »     $35.00  $640.00  « » 
4 Mbps   $60.00  $660.00  « »     $45.00  $650.00  « » 
5 Mbps   $75.00  $675.00  « »     $50.00  $655.00  « » 
6 Mbps   $90.00  $690.00  « »     $70.00  $675.00  « » 
7 Mbps   $105.00  $705.00  « »     $80.00  $685.00  « » 
8 Mbps  $120.00  $720.00  « »     $90.00  $695.00  « » 
9 Mbps   $135.00  $735.00  « »     $100.00  $705.00  « » 
10 Mbps   $150.00  $750.00  « »     $110.00  $715.00  « » 
20 Mbps   $300.00  $1,100.00  « »     $200.00  $1,040.00  « » 
30 Mbps   $450.00  $1,250.00  « »     $350.00  $1,190.00  « » 
40 Mbps   $600.00  $1,400.00  « »     $400.00  $1,240.00  « » 
50 Mbps   $750.00  $1,550.00  « »     $450.00  $1,290.00  « » 
60 Mbps   $900.00  $1,700.00  « »     N/A N/A N/A 
70 Mbps  $1,050.00  $1,850.00  « »     N/A N/A N/A 
80 Mbps   $1,200.00  $2,000.00  « »     N/A N/A N/A 
90 Mbps   $1,350.00  $2,150.00  « »     N/A N/A N/A 
100 Mbps   $1,500.00  $2,300.00  « »     $750.00  $1,590.00  « » 
200 Mbps  $1,650.00  $3,350.00  « »    $850.00  $1,875.00  « » 
300 Mbps  $1,800.00  $3,500.00  « »    $950.00  $1,975.00  « » 
400 Mbps  $1,950.00  $3,650.00  « »    $1,050.00  $2,075.00  « » 
500 Mbps  $2,100.00  $3,800.00  « »    $1,100.00  $2,125.00  « » 

 

                                                           
10  State of New Jersey Contract, available at https://wwwnet1.state.nj.us/treasury/dpp/ebid/Buyer/GetDocument.aspx?DocId=18558&DocName=T1776PriceList.pdf&DocLoc=15.  
11  State of Pennsylvania Contract, available at http://contracts.patreasury.gov/Admin/Upload/69699_06-Sched_C-2_FINAL_20091016.pdf.  
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WC Docket No. 16-143 

WC Docket No. 05-25 

RM-10593 

DECLARATION OF ROBERT D. WILLIG 

I. INTRODUCTION AND QUALIFICATIONS

1. My name is Robert D. Willig.  I am a Professor of Economics and Public Affairs

Emeritus at the Woodrow Wilson School and the Economics Department of Princeton 

University.  Before my 38 years teaching at Princeton, I was a Supervisor in the Economics 

Research Department of Bell Laboratories.  My teaching and research have specialized in the 

fields of industrial organization, government‐business relations, and welfare theory.  I served as 

Deputy Assistant Attorney General of Economics in the Antitrust Division of the Department of 

Justice from 1989 to 1991.  I am the author of Welfare Analysis of Policies Affecting Prices and 

Products; Contestable Markets and the Theory of Industry Structure (with W. Baumol and J. 

Panzar), and numerous articles, including “The Theory of Network Access Pricing” and “Merger 

Analysis, IO Theory, and Merger Guidelines.”  I am also a co-editor of The Handbook of 

Industrial Organization, and have served on the editorial boards of the American Economic 

Review, the Journal of Industrial Economics and the MIT Press Series on Regulation.  I am an 

elected Fellow of the Econometric Society and was an associate of The Center for International 

Studies.  

2. I have been active in both theoretical and applied analysis of telecommunications

issues.  Since leaving Bell Laboratories, I have been a consultant to many telecommunications 

firms and have testified before the U.S. Congress, this Commission, and the public utility 

commissions of about a dozen states.  I have been on government and privately-supported 

missions involving telecommunications throughout South America, Canada, Europe, and Asia.  I 

have written and testified on such subjects within telecommunications as the scope of 

competition, end-user service pricing and costing, unbundled access arrangements and pricing, 

the design of regulation and methodologies for assessing what activities should be subject to 

regulation, directory services, bypass arrangements, and network externalities and universal 

service.  On other issues, I have worked as a consultant with the FTC, the Organization for 
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Economic Cooperation and Development, the Inter-American Development Bank, the World 

Bank and various private clients.  I also served on the Defense Science Board task force on the 

antitrust aspects of defense industry consolidation and on the Governor of New Jersey’s task 

force on the market pricing of electricity.  I am a senior consultant to a subsidiary of FTI 

Consulting.  My curriculum vitae, which is attached, details my background, experience, and 

publications. 

3. I have been asked by Windstream Services LLC (“Windstream”) to address, in 

the context of the business data services that are regulated by the FCC,1 the following question:  

When one or more providers possess market power over a critical input used in the production of 

retail services, and also compete in the market to provide those retail services, what should be the 

appropriate relationship between the input price and the prices of the retail services employing 

that input?  Here, I define the appropriate relationship between prices as that which is 

economically efficient in that it promotes competition in the final product, optimizes consumer 

welfare and encourages and maintains incentives for efficient investment in both the critical 

input and the final retail services.  

4. As I will set forth in greater detail below, it is important for users of business data 

services and the business communications solutions they enable for wholesale prices with respect 

to critical last-mile connectivity over which one or more providers possess market power to be 

set at levels that allow robust retail competition for services and solutions reliant on that last-mile 

connectivity.  As a practical matter, this means that the wholesale price of the critical input—

last-mile connectivity—should be appropriately less than the vertically integrated provider’s 

retail price for services employing that same critical input.  One formulation of such efficient 

pricing is the “parity principle,” holding that the retail competitors to the supplier of the critical 

last-mile connectivity be charged a price for that connectivity that approximates the vertically 

integrated provider’s charge to its own retail customers for that connectivity.   

5. For the purposes of this declaration, I am accepting as given the findings by Dr. 

Marc Rysman that incumbent local exchange carriers (“ILECs”) possess and exercise market 

power with respect to business data services below 50 Mbps, and the findings by Drs. Jonathan 

Baker and John Kwoka that ILECs also possess market power with respect to business data 

services up to at least 1 Gbps in at least some geographic areas.2  In this declaration, when I 

                                                 

1  In this declaration I use the term business data services as defined by the Federal 

Communications Commission in its FNPRM, i.e., “dedicated point-to-point transmission of 

data at certain guaranteed speeds and service levels using high-capacity connections.” 

Business Data Services in an Internet Protocol Environment; Investigation of Certain Price 

Cap Local Exchange Carrier Business Data Services Tariff Pricing Plans; Special Access for 

Price Cap Local Exchange Carriers; AT&T Corporation Petition for Rulemaking to Reform 

Regulation of Incumbent Local Exchange Carrier Rates for Interstate Special Access 

Services, Tariff Investigation Order and Further Notice of Proposed Rulemaking, FCC 15-64, 

31 FCC Rcd. 4723, 4728 ¶ 12 (2016) (FNPRM). 

2  Dr. Marc Rysman, Empirics of Business Data Services, at 3 (Apr. 2016) (revised June 2016), 

https://www.fcc.gov/peer-review-business-data-services-industry-white-paper (“Rysman 

White Paper”); Declaration of Jonathan B. Baker on Market Power in the Provision of 
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discuss last-mile connectivity or access, I am referring to the provision of connectivity that 

reaches to the customer premises.  In a traditional ILEC network configuration utilizing TDM, 

that is at a minimum from the ILEC central office to the customer premises, which has been 

referred to in tariffs as a “channel termination.”  I understand that network configurations 

utilizing Ethernet have evolved somewhat differently, but I am referring to the network 

connectivity between a provider’s core network and the customer’s side of the User-to-Network 

Interface at the customer’s premises.  I provide my policy prescriptions in this declaration in 

response to the FCC’s FNPRM seeking public comments on how it should exercise its statutory 

authority to ensure that the charges and practices for business data services are just and 

reasonable, and not unjustly or unreasonably discriminatory, in markets that the FCC determines 

are non-competitive.3  Specifically, I articulate my policy prescriptions in response to the FCC’s 

request for comments on how it should exercise its authority with respect to wholesale prices 

charged by market leaders in non-competitive markets to competitive providers that employ the 

business data services as critical inputs into their own integrated communications solutions 

offered to end users.4 

II. SUMMARY OF OPINIONS 

6. Based on the structure of markets for business data services as reflected in the 

record, the economic work especially of Drs. Marc Rysman and Jonathan Baker, and 

declarations provided regarding how Ethernet services are sold and priced, I conclude that the 

wholesale price of Ethernet last-mile connectivity charged by a provider with market power 

should be below its retail price.  I reach this conclusion based on my long history and body of 

work with respect to the appropriate limits on the pricing of regulated bottleneck inputs to retail 

services when the provider of bottleneck inputs is also a provider of retail services utilizing those 

inputs.5  This conclusion applies not just to monopoly control of a bottleneck input, but can also 

apply to situations when a duopoly provides the bottleneck input.  In these situations, limiting the 

wholesale price charged for the bottleneck input to levels below retail prices through application 

of the efficient component-pricing rule (also known as the parity pricing principle), will ensure 

that efficient providers of business communications solutions who are dependent upon access to 

a bottleneck owner’s last-mile Ethernet connectivity will not be foreclosed from competitively 

                                                 

Dedicated (Special Access) Services, WC Docket No. 05-25, RM-10593 (filed Jan. 27, 2016) 

(refiled Apr. 14, 2016) (“Baker Jan. 27, 2016 Declaration”); Declaration of Jonathan B. 

Baker on Competition and Market Power in the Provision of Business Data Services ¶¶ 3-5, 

WC Docket Nos. 16-143, 15-247 and 05-25, RM-10593 (filed June 28, 2016) (“Baker June 

28, 2016 Declaration”); Declaration of John Kwoka ¶¶ 23-26, 32-33 (“Kwoka Declaration”), 

attached as Exhibit A to Comments of Sprint Corporation, WC Docket Nos. 16-143, 15-247, 

and 05-25, RM-10593 (filed June 28, 2016) (“Sprint Comments”). 

3  See FNPRM ¶ 344. 

4  See id. ¶¶ 441-445. 

5  Throughout this declaration I often refer to the monopoly or, as discussed further below, 

duopoly provider of the critical input as the “bottleneck owner” and the critical input as the 

“bottleneck input.”  
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offering those solutions to end-user consumers as alternatives to the bottleneck owner’s business 

communications solutions.  In this way, competition in the downstream market can be protected 

and fostered, and relative success in the downstream market will be determined by the relative 

merits and efficiencies of downstream offerings in meeting the needs and demands of the retail 

consumers, such as businesses, governmental entities, educational institutions and health care 

providers.  At the same time, these protections would not suppress incentives for investment in 

bottleneck inputs by a monopolist or other providers, but instead enhance them. 

7. In this declaration, I first describe how providers that have market power over 

last-mile business data service connectivity can have both the incentive and ability to utilize an 

anticompetitive price squeeze against their rivals in the downstream market for integrated 

business communications solutions in order to maximize profits.  For example, an upstream 

business data services monopoly or duopoly input provider may be impeded in its profit 

maximization by downstream competitors when end-user consumers differ in their preferences 

over the final business communications solutions products in a manner that is systematically 

related to the potentially competitive portion of the service that is added to the bottleneck input -- 

such as additional features or better quality service or customer support.  The presence of an 

inferior source of supply of the bottleneck input can also limit the bottleneck owner’s ability to 

maximize profits from the sale of the input in the face of downstream competition.  Yet another 

situation incenting anticompetitive price squeezes is prevalent multi-location customers that may 

have some locations reached by a competitive provider’s own facilities, but have other locations 

reachable only through the monopolist.  In all these situations, a bottleneck provider may 

increase its profits by raising bottleneck input prices relative to retail prices to execute an 

anticompetitive price squeeze that weakens or eliminates downstream competition. 

8. Next, I explain that applying the parity pricing principle to the regulation of 

wholesale rates for last-mile connectivity would both promote downstream competition and 

encourage investment.  Wholesale rates that are lower than retail rates are more efficient because 

they enable downstream competitors that are more efficient than the market leaders in the 

downstream marketplace to offer customers lower rates, better service, or both.  Because such 

regulated wholesale rates approximate what the market leaders charge their own retail customers 

for the same inputs, this regulation does not compress the overall level of prices charged for 

critical inputs by the market leaders.  Market leaders thus would still have the same incentive to 

invest in last-mile infrastructure in order to earn those prices.  In addition, all downstream 

providers would have the ability and incentive to continue to invest in improved retail 

communications solutions, as well as more efficient middle-mile and last-mile infrastructure in 

order to compete in downstream markets.  Conversely, if market leaders can set wholesale rates 

at inefficient levels in order to squeeze out downstream rivals, the absence of competition would 

lead to higher retail prices and reduced incentives to invest.  

9. Applying the parity pricing principle to wholesale business data services rates, 

and based on declarations supplied by Windstream, I conclude that the costs of multiple 

components of the finished communications solution sold to retail customers by market leaders 

should be subtracted from retail prices in order to exclude them from wholesale rates and thus 

impute the price that market leaders charge their own retail customers for the critical inputs.  I 

explain that the costs of certain network resources such as middle-mile transport and the costs of 

retail sales are included in the services purchased by retail customers, but are not in those 

REDACTED - FOR PUBLIC INSPECTION



5 

 

purchased by wholesale customers.  Excluding at a minimum these costs from the wholesale 

rates begins to approximate the actual prices paid by retail customers for the critical inputs.  

10. I then respond to arguments that price squeezes are not plausible with respect to 

business data services given competitive providers’ relative share of packet-based business data 

services, and that market entry conditions preclude the possibility of last-mile business data 

services constituting a bottleneck input.  These arguments are not well founded.  Dr. Rysman’s 

finding that 77 percent of business locations lack a fiber-based alternative to the ILEC’s business 

data services suggests that substantial portions of the business data services markets remain 

vulnerable to anticompetitive price squeezes.  Similarly, assertions that potential entry from as 

few as one nearby potential competitor sufficiently disciplines ILEC pricing are thoroughly 

refuted by the analyses of Dr. Rysman, Dr. Baker, Dr. Kwoka, Mr. Zarakas, and Dr. Verlinda, 

which collectively show that ILECs charge prices above competitive levels across all ranges of 

bandwidth up to at least 1 Gbps, and do so to greater degrees the fewer are the nearby potential 

competitors.  

11. Finally, I note that just relying on a case-by-case regulatory complaint process to 

enforce appropriate wholesale pricing is unlikely to be adequate because competitive providers 

will lose the sale during the time it takes to file and adjudicate such a complaint.  Instead, it 

would be helpful for the Commission to facilitate compliance and enforcement by also publicly 

identifying the relevant information and best evidence for assessing the levels of prices for 

business data services that ILECs implicitly charge to their own retail customers as foundations 

for appropriate wholesale pricing of bottleneck inputs. 

III. EFFICIENT PRICING OF A REGULATED BOTTLENECK INPUT OVER 

WHICH A VERTICALLY INTEGRATED RETAIL COMPETITOR POSSESSES 

MARKET POWER REQUIRES THAT THE WHOLESALE RATE FOR THAT 

INPUT AT LEAST BE BELOW THE RATE FOR THE RETAIL SERVICE IN 

WHICH THAT INPUT IS EMPLOYED. 

12. Economists have long recognized that a firm with market power may have the 

incentive and ability to disadvantage rivals through vertical integration and conduct for the 

purpose of increasing its own market power.  One such example could arise in the behavior of a 

bottleneck provider of an input that is crucial to the supply of a product that this bottleneck 

provider sells to end-user consumers and that could also potentially be supplied by competitors if 

they had access to the monopolized critical input.  This construct can be insightfully applied to 

the marketplace for business data services and the business communications solutions built on 

those services, where the ILEC (or the ILEC and one other provider) has control over last-mile 

access, which is necessary to the provision of business communications solutions.  As a result, 

competitive local exchange carriers (“CLECs”) seek to purchase this critical input from the 

relevant bottleneck owner for the purpose of competing with the ILEC in the provision of 

business communication solutions to end-user customers.6  

                                                 

6  According to various declarations submitted in this proceeding, approximately 77 percent of 

buildings are served by a single provider, and around 21 to 22 percent of buildings are served 
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13. A simple economic model of a monopolist supplier of a critical input employed to 

produce a downstream product that is competitively supplied concludes that the monopolist is 

able to earn full monopoly profits on its sale of the critical input without creating inefficiencies 

in the competitive downstream market.7  However, this efficient outcome relies on many 

assumptions that may not hold in the real world and only under these special circumstances 

would the bottleneck owner of the critical input be able to earn the complete monopoly profit 

from retail and wholesale customers without having to engage in anticompetitive behavior.8  As 

a result, in the presence of certain conditions, the bottleneck owner has the incentive to impede 

competition in the final product market, and even to suppress the ability to succeed of rivals that 

are more efficient in meeting the needs of retail customers.  As a matter of language, it can be 

accurately termed an “anticompetitive price squeeze” when the bottleneck owner sets its 

wholesale price for the critical input high enough relative to its retail price for the service that 

incorporates the critical input that efficient suppliers of the downstream portion of the retail 

service are foreclosed from market success.  Below I discuss two relevant examples of particular 

market conditions that could lead to such anticompetitive behavior.  

14. If consumers differ in their preferences over the final downstream retail product in 

a manner that is systematically related to their preferences for its potentially competitive portion 

that is added onto the bottleneck input, then the bottleneck owner of the critical input may have 

incentive to monopolize the downstream market.  This condition likely applies to consumers of 

business communications solutions that have different preferences over additional managed 

services or that prefer solutions with greater levels of customization or individualized customer 

support.9  Resulting anticompetitive incentive may arise because competition over downstream 

products would constrain the ability of the bottleneck owner to implement the retail price 

discrimination that the heterogeneity of preferences makes necessary for profit maximization.  

Consequently, the holders of market power over the bottleneck input could not attain their 

maximal profits without impeding or limiting competition through pricing or practices restricting 

competitive access to that input by potential retail competitors.10  

                                                 

by two providers.  See Rysman White Paper, Table 7; Baker Jan. 27, 2016 Declaration, Table 

1; Declaration of William P. Zarakas and Jeremy A. Verlinda ¶¶ 14-19, attached as Exhibit D 

to Sprint Comments (“Zarakas/Verlinda Declaration”). 

7  As discussed in paragraph 22 below, this can also be a market in which a duopoly controls a 

critical input. 

8  J.A. Ordover, A.O. Sykes & R.D. Willig, Nonprice Anticompetitive Behavior by Dominant 

Firms Toward the Producers of Complementary Products, in ANTITRUST AND REGULATION: 

ESSAYS IN MEMORY OF JOHN J. MCGOWAN, 116-117 (Franklin M. Fisher, ed., 1985) 

(“Nonprice Anticompetitive Behavior”). 

9  For example, larger customers such as banks with multiple branches tend to purchase more 

complex services (such as interoffice networking and data security capabilities) than smaller 

customers.  See Baker Jan. 27, 2016 Declaration ¶ 19. 

10  Nonprice Anticompetitive Behavior at 119-121. 
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15. The presence of an alternative, but inferior, source of supply of the critical input is 

another example of market conditions that would prevent the bottleneck owner of the critical 

input from maximizing total profits due to downstream competition.  The inferiority of the 

alternative source of input supply may arise from its higher costs or lower quality of service, 

such as from less attainment of scale economies in a fiber ring,11 last-mile coverage that is 

geographically limited, or insufficient bandwidth.  Then, downstream competitors with access to 

the alternative, albeit inferior, source of input supply could constrain the price that the more 

efficient monopolist provider would be able to charge for its integrated downstream retail 

services.  

16. As a result, such market conditions would create incentives for those with market 

power over the critical input to exercise that power to eliminate or weaken the downstream 

competitors’ ability to utilize alternative inputs.  For example, the bottleneck owner might impel 

the exit or contraction of its downstream competitors by pricing access to its critical input 

sufficiently high and pricing its retail services sufficiently low that the retail rivals could not 

succeed sustainably in the marketplace by utilizing either the anticompetitively high-priced 

efficient bottleneck input or the inferior alternatives.  After eliminating or sufficiently weakening 

downstream competitors, those with market power over the bottleneck inputs would be able to 

raise retail prices profitably without the constraints posed by the downstream competitors 

utilizing the alternative inferior sources of input supply.12  

17. Another realistic variant on this anticompetitive scenario would apply to 

downstream retail rivals that may have or may be able to deploy their own last-mile facilities to 

reach some of a retail customer’s locations, but must depend on the bottleneck owner to reach 

the remainder of that retail customer’s locations.  In that scenario, the bottleneck owner has an 

additional lever for suppressing competition: raising wholesale rates for retail rivals’ needed off-

net locations sufficiently that the rivals are unable to justify needed investment in middle-mile 

and potential additional last-mile capabilities. By increasing rates for bottleneck inputs that the 

downstream rival cannot duplicate, the bottleneck owner can prevent the downstream rival from 

satisfying the needs of a multi-location customer at a retail price that is competitive with that of 

the bottleneck owner, even when the downstream rival could efficiently deploy its own last-mile 

facilities to some of the retail customer’s locations.  

18. The marketplace for business data services has many elements that make the 

economic theory discussed above applicable to it.  An ILEC or other scarce supplier with market 

power over bottleneck access service may well have incentives to charge anticompetitive 

wholesale prices to CLECs in order to limit or eliminate their ability to compete for the provision 

of retail services.  Moreover, this holds even if the bottleneck owner is not a more efficient or 

more able supplier of the downstream portion of the retail services that customers prefer.  For 

example, some CLECs may offer services that are more responsive, more individualized and 

                                                 

11  See Letter from Jennie B. Chandra, Vice President, Public Policy and Strategy, Windstream 

Corporation, to Marlene H. Dortch, Secretary, FCC, GN Docket Nos. 13-5, 12-353, RM- 

10593, WC Docket Nos. 05-25, 15-1, Attachment A at 9-11 (filed June 8, 2015). 

12  Nonprice Anticompetitive Behavior at 118-119. 
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more customized than what a bottleneck owner offers to its end-user customers.  Nevertheless, 

the bottleneck owner could charge CLECs a wholesale price high enough relative to the 

bottleneck owner’s retail prices that the CLECs could not effectively compete for that retail 

business, could not attain sufficient scale generally to compete effectively in the marketplace for 

business data services, and perhaps as a result could not effectively offer other services to the 

same potential customers (e.g., phone service, cloud computing, security suite, etc.).  

19. In addition, many customers of business data services have multiple locations and 

would prefer to purchase services from one provider across these locations.13  Examples of such 

customers include banks, educational institutions, military bases, and healthcare centers.14  While 

CLECs do maintain their own facilities in certain areas, in order to serve these multi-location 

customers CLECs typically lease facilities from other providers.  The majority of the time 

CLECs are forced to lease facilities from the local ILEC, as they are the sole facilities-based 

provider at 77 percent of locations.15  Therefore, even though the CLEC does not need the 

bottleneck input from the ILEC in all of its potential customers’ locations (either because it can 

use its own facilities or can use non-ILEC facilities in the corresponding areas), the ILEC still 

has an anticompetitive incentive and ability to set high wholesale prices for the bottleneck input 

in the areas where it is the sole provider in the attempt to raise the CLEC’s costs over its own 

retail price in the servicing of the national or multi-location customer.  The ILEC may have 

incentives to set wholesale prices that foreclose the CLEC from servicing a given national 

account even if the ILEC is not directly competing for this account, as the ILEC’s incentives 

could include generally weakening or eliminating the ability of the CLEC to compete in the 

marketplace.  

20. In my prior research, I showed that, under conditions like those discussed above, 

the price of the regulated critical bottleneck input needs regulatory attention in order to preserve 

efficient competition in the downstream product market.  The necessary and sufficient 

characterization for assessing the pricing the bottleneck-input service is the efficient component-

pricing rule (“ECPR”), also known as the parity pricing rule.16  This pricing rule prevents the 

                                                 

13  Baker Jan. 27, 2016 Declaration ¶ 18. 

14  Declaration of Dan Deem, Douglas Derstine, Mike Kozlowski, Arthur Nichols, Joe 

Scattareggia, and Drew Smith ¶¶ 11-16 (“Windstream Declaration”), appended as 

Attachment A to Comments of Windstream Service, LLC, WC Docket No. 05-25, RM-

10593 (filed Jan. 27, 2016) (refiled Apr. 21, 2016). 

15  See Rysman White Paper, Table 7; Baker Jan. 27, 2016 Declaration, Table 1.  Dr. Rysman 

did not include locations that might be able to receive services of 10 Mbps symmetrical and 

below over hybrid-fiber coaxial cable (“HFC”).  However, as discussed in paragraph 34, 

below, there are significant reasons to doubt the ability of HFC to support widespread 

Ethernet services even at 10 Mbps and below. 

16  William J. Baumol, Janusz A. Ordover & Robert D. Willig, Parity Pricing and Its Critics: A 

Necessary Condition for Efficiency in the Provision of Bottleneck Services to Competitors, 14 

YALE J. ON REGULATION 145, 147-150 (1997).  See also Robert D. Willig, The Theory of 
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inefficient outcome in which the bottleneck owner prices its critical input such that final 

downstream product sales are diverted away from a more efficient downstream competitor that 

must rely on this critical input, e.g., a rival downstream competitor that offers a service to the 

customer that better meets the preferences, needs or demands of the customer.  At the same time, 

this pricing rule is not meant to constrain the returns the monopoly owner of the critical input can 

earn from its sale, so long as the wholesale price of the critical input is no greater than the price 

that is implicitly charged for it to the retail customers of the bottleneck owner.  

21. In order to preserve efficient downstream competition, this rule mandates that the 

price of the bottleneck product should be set at least below the monopolist’s downstream price of 

the final product by an amount equal to the monopolist owner’s incremental cost of the 

remaining inputs that are required to supply the final product.  This requirement would ensure 

that a rival downstream competitor would not be disadvantaged in the cost of providing the 

downstream retail services as long as it is at least as efficient a supplier as is the bottleneck 

owner in the downstream market.  At the ECPR price, any downstream competitor with 

remaining cost of production that is no greater than the monopolist’s can still charge a 

downstream retail price that is competitive with the monopolist’s downstream retail price.17  

Thus, efficient providers would not be prevented from competing downstream, which is the 

purpose of the ECPR as described above.  An alternative, and equivalent, way of defining ECPR 

is that the efficient price of the bottleneck input earns the bottleneck owner the same dollar 

margin that the bottleneck owner would have earned from the sale of the competing retail service 

that incorporates the bottleneck input.  This ensures that any downstream competitor that is at 

least as efficient as the monopolist can participate in the downstream market, and that relative 

success in the downstream market is determined by the relative merits and efficiencies of the 

downstream offerings in meeting the needs and demands of the retail customers.  

22. The logic for ECPR does not change when multiple carriers exercise market 

power, such as in a duopoly.  For instance, in the business data services market, in some areas a 

cable company may be an alternative (to the ILEC) integrated provider of business data services 

using fiber facilities that can provide a full range of Ethernet services.18  As discussed above, the 

                                                 

Network Access Pricing, in ISSUES IN PUBLIC UTILITY REGULATION 109 (H. M. Trebbing, ed., 

1979). 

17  Note that the purpose of ECPR is not to subsidize downstream competitive retailers that are 

less efficient than the monopolist owner, but rather just to prevent disadvantage to suppliers 

that are at least or more efficient than the monopolist.  On the other hand, ECPR does not 

prevent the bottleneck owner from prevailing downstream if it is the more efficient provider 

of the downstream portion of the retail service.  

18  See Comments of Charter Communications, Inc. at 3-4, WC Docket Nos. 16-143, 15-247, 

and 05-25, RM-10593 (filed June 28, 2016) (“Charter Comments”); Comments of Comcast 

Corp. at 20-21, WC Docket Nos. 16-143, 15-247, and 05-25, RM-10593 (filed June 28, 

2016) (“Comcast Comments”); Comments of Cox Communications, Inc. at 9-10, WC Docket 

Nos. 16-143 and 05-25 (filed June 28, 2016) (“Cox Comments”).  In addition, in some areas 

and to some extent, cable companies can provide limited Ethernet services at levels of a 

symmetrical 10 Mbps or less) over their hybrid-fiber coaxial cable networks.  See also 
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more efficient of the critical input suppliers may have the incentive to foreclose downstream 

competition, despite the presence of the alternative.  Thus, regulatory attention to wholesale 

pricing, as guided by the ECPR pricing rule, would be required under such circumstances to 

ensure efficient retail competition for business data services.  

23. A distinction must be made, however, between the geographic and product 

markets where the few extant carriers all refuse to offer CLECs access to the critical input or 

negotiate with CLECs over access with terms that would satisfy ECPR, and the markets where 

only a subset of these carriers refuse to negotiate with potential downstream competitors on those 

terms.  In the former case, regulatory attention to wholesale input pricing is necessary to avoid 

anticompetitive outcomes, while in the latter case the regulator should ascertain whether 

wholesale input services from the subset of carriers that refuse to negotiate with downstream 

competitors are bottlenecks in order to determine whether intercession is necessary to protect 

competition downstream.19  

IV. REQUIRING WHOLESALE PRICES TO BE SET AT AN APPROPRIATE 

DISCOUNT TO RETAIL PRICES HELPS ADDRESS UNREASONABLE 

DISCRIMINATION IN FAVOR OF THE VERTICALLY INTEGRATED 

PROVIDER. 

24. As discussed in the previous section, setting wholesale prices of the essential 

input efficiently can solve the problem of anticompetitive behavior.  It is important to point out 

that the seemingly simplest method to set prices efficiently would be to require the bottleneck 

owner of the essential input (e.g., the ILEC) to charge rivals the same price as it is charging 

itself.  However, this requirement is difficult to implement in practice, as the transfer price (i.e., 

the price a firm charges itself) is an accounting construct, and not necessarily economically 

meaningful to a bottleneck owner.  Thus, the setting of a transfer price may not constrain or even 

                                                 

Declaration of Phil Meeks ¶¶ 10-11 (“Meeks Declaration”), attached as Exhibit A to Charter 

Comments; Comcast Comments at 11-12, 20-21; Cox Comments at 9-10.  As discussed 

further at paragraph 345, there are substantial questions as to the extent to which these 

services are substitutes for fiber or traditional copper-based Ethernet services. 

19  If there are multiple carriers and only a subset of these carriers refuse to negotiate with 

downstream competitors under ECPR principles, then regulatory attention may be necessary 

if the geographic or product scopes of the carriers are significantly different.  For instance, if 

one competitor can reach all customers in a given geographic area, and the other can only 

reach a smaller subset of customers in the same geographic area, it would be important to 

establish ECPR if the larger competitor refuses to negotiate with downstream competitors.  

And even if two input suppliers have similar geographic scope, regulation may depend on the 

range of offered products: if one input supplier offers an HFC network capable of only 10 

Mbps symmetrical Ethernet while another offers a more robust range of product offerings, it 

is not adequate to remove the need for application of ECPR if the latter competitor refuses to 

provide access to downstream competition using terms that would satisfy ECPR. 
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influence the bottleneck owner’s final retail price, unlike the case for the competitive rivals, and 

therefore would not reliably procompetitively induce an efficient market.   

25. The alternative is to follow the dictates of ECPR, or parity pricing, as discussed 

above in Section III.  Use of ECPR addresses the transfer pricing problem by essentially 

imputing the bottleneck input price to the level at which a firm is really charging itself for 

providing the bottleneck input to its retail customers.  If the downstream competitors have the 

ability to purchase the critical input at this price, then any firm that is equally or more efficient 

than the bottleneck owner in its provision of the downstream portion of the retail service would 

be able to price competitively at retail as compared to the incumbent and participate in the 

downstream market.  Consequently, no equally efficient firm will be disadvantaged as a result of 

the bottleneck owner’s market power.20  

26. Equally important is that requiring the price of the critical input to satisfy the 

ECPR rule does not suppress incentives for investment by the monopolist or duopolist and, in 

fact, enhances them.  First, as discussed above, a price satisfying ECPR provides the bottleneck 

owner the same dollar margin from the wholesale sale of the critical input as the bottleneck 

owner would earn from the sale of the retail service.  Therefore, the ECPR requirement does not 

curtail the ability of the bottleneck owner to attain earnings from its investment in its bottleneck 

facilities.  Second, by promoting downstream competition, ECPR boosts incentives to invest in 

the provision of better and more cost effective retail services, as well perhaps as investment in 

infrastructure that will improve a firm’s competitive advantages over retail sales.  This is 

certainly true of the bottleneck owner, and it is true also of the downstream rival, who is 

motivated to invest in its own middle-mile infrastructure as it succeeds in attracting more retail 

business that could efficiently make use of its own such facilities (as well as last-mile 

infrastructure for multi-location customers when the CLEC has the ability to create an 

economically viable unified communications solution for the customers).  Thus, appropriate 

regulatory attention to wholesale pricing of bottleneck inputs by those with market power over 

them, guided by the principle of ECPR or parity pricing, can allow competition to work for the 

benefit of customers and for the efficient suppliers of their needs, while at the same time 

fostering efficient investment incentives for ILECs and CLECs by eschewing arbitrary 

compression of returns on investments and by permitting the very competition that will stimulate 

innovation and deepening of efficient infrastructure.  

                                                 

20  In theory, were the retail service priced at its overall cost, then ECPR would lead to the 

wholesale price of the bottleneck input being aligned with its cost of provision.  Under those 

circumstances, as a matter of logic, a top-down approach to setting the wholesale price leads 

to the same determination as a bottom-up approach.  That is, removing the incremental cost 

of the retail portion of the retail service from the retail price would yield the same price for 

the wholesale input as would a determination of the cost of providing the wholesale input on 

its own.  However, the evidence in the record that ILECs have market power over business 

data services suggests retail prices are not set at costs today. See Baker June 28, 2016 

Declaration ¶ 33. 
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V. APPLYING ECPR TO ETHERNET SALES RESULTS IN WHOLESALE PRICES 

BELOW COMPARABLE RETAIL PRICES. 

27. I turn next to how ECPR informs the relationship between the wholesale input 

price for business data service inputs sold to a competitor and the ILEC’s retail price for business 

data services sold at retail either alone or as part of a large package of business communications 

solutions.  As explained further below, I conclude that the wholesale price of Ethernet last-mile 

connectivity should be below its retail price.   

28. Based on the Declaration of David Schirack, Mike Baer, and Samuel Bushey 

(collectively, “Windstream Declarants”), I understand that, when an ILEC incorporates Ethernet 

transmission into a retail service such as a private line or a wide area network (“WAN”), the 

ILEC customarily assesses a port charge and a committed information rate (“CIR”) charge for 

each end point.21  Those retail charges include last-mile transmission over the loop from the 

ILEC’s central office to the customer premises, as well as some amount of transport among 

different offices on the ILEC’s Ethernet network, for some providers with and for other 

providers (such as AT&T) without limits on the distances between offices.22  When there is no 

separate distance charge, the retail port charge and CIR rate include middle-mile backbone 

transport, and may also involve connections through a gateway to the public switched telephone 

network or the Internet, unless those are broken out to be priced separately.23  The retail price 

also covers the ILEC’s sales costs incurred specifically for that customer, such as assisting with 

network design, hardware and software implementation, and integration of the overall 

communications solution being provided.24  

29. Wholesale purchasers are also assessed a port charge and CIR that covers the 

transmission over the last mile.25  As explained by the Windstream Declarants, the vast majority 

of network costs of providing wholesale Ethernet service are included in the costs for retail 

Ethernet service and would be addressed by the charges for the retail service, with the exception 

being interconnection—termed the “Network-to-Network Interface” (“NNI”), which I discuss 

further below.  In fact, depending upon the retail service to be provided, the wholesale service 

may consume fewer network resources (e.g., middle-mile transport).  In addition, for a wholesale 

service, the wholesale service provider does not expend the costs to participate in the design of 

the end-customer’s network and determine and perhaps provide some of the services and 

associated equipment the customer should purchase to attain its needed functionality. 

                                                 

21  Declaration of David Schirack, Mike Baer and Samuel Bushey ¶ 6 (“Schirack/Baer/Bushey 

Declaration”), appended as Attachment C to Reply Comments of Windstream Services, LLC, 

WC Docket No. 05-25 and 16-143, RM-10593 (filed Aug. 9, 2016) (“Windstream Reply 

Comments”). 

22  Id. 

23  Id. ¶ 10. 

24  Id. ¶ 7. 

25  Id. ¶ 6. 
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30. The wholesale purchaser that uses the ILEC’s Ethernet connection to reach a 

customer premise for the provision of retail services to the customer would use its own middle-

mile, rather than the ILEC’s middle-mile.26  The wholesale purchaser would also provide its own 

connections to the public switched telephone network and to the Internet.27  Likewise, the 

wholesale purchaser rather than the wholesale provider would incur the retail costs of sales, 

including the costs of providing the personnel to create network designs and their 

implementation, and any other costs necessary to support the services and solutions being 

purchased by the retail customer.28  To use a building analogy, the retail service provider must 

help the retail customer decide how to design its house.  The wholesale provider’s carrier sales 

operation is much streamlined—and automated—because the wholesale provider does not have 

to help the retail customer design and implement its overall communications solution; the 

wholesale provider receives wholesale orders after the wholesale purchaser has determined the 

last-mile inputs needed from the bottleneck owner to supplement the wholesale purchaser’s own 

inputs for delivering its retail service.29  To revert to the building analogy, instead of designing 

and building the house, the wholesale provider supplies the quantity of lumber and other 

materials that the builder has ordered.  

31. For a wholesale service, there must also be an interconnection facility, which is 

termed the NNI.  Interconnection utilizes a router port and card.30  To the extent that the router 

port and port card costs are amortized over their useful lives, added to related operations and 

maintenance costs, spread across all traffic exchanged through the NNI, and then added to the 

port and CIR charges for wholesale service, the Windstream Declarants state that they are just a 

                                                 

26  Id. ¶ 11. 

27  Id.  

28  Id.  ¶ 7. 

29  See id. ¶ 9.  This also can be seen from the sales-related cost information Windstream has 

placed in the record.  When Windstream makes sales through third party agents, ***BEGIN 

HIGHLY CONFIDENTIAL***  

 ***END HIGHLY 

CONFIDENTIAL***  See Declaration of David Schirack and Mike Baer, Attachment A to 

Comments of Windstream Services, LLC on the Further Notice of Proposed Rulemaking ¶ 7, 

WC Docket Nos. 05-25& 16-143, RM-10593 (filed June 28, 2016) (“Windstream 

Comments”).  In contrast, ***BEGIN HIGHLY CONFIDENTIAL***  

 

 

***END HIGHLY CONFIDENTIAL***  See id. 

¶ 9. 

30  Although the ILEC may have to carry Ethernet traffic to the NNI, according to the 

Windstream Declarants, this is frequently equivalent in ILEC cost implications to transport 

activities included in the ILEC’s retail charges.  Schirack/Baer/Bushey Declaration ¶ 12.   
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few percent of the total port and CIR charges.  At this level, these NNI-related costs would not 

be expected to exceed retail customer-specific sales related costs.31  

32. Applying ECPR in this setting, the wholesale price of the bottleneck Ethernet last-

mile connectivity input should be below the retail price of that connectivity by at least the costs 

that the retail provider incurs in the customer-specific retail sales process, net of wholesale-

specific interconnection costs.32  These customer-specific retail sales costs include incremental 

costs to assist the customer in determining the communications solutions it wants and the needed 

design, as well as the implementation of that solution.  In addition, it may also be appropriate 

when determining the appropriate wholesale price to exclude middle-mile costs that the 

bottleneck owner would have incurred if it were providing the retail service, inasmuch as that 

middle-mile transport will be provisioned instead by the wholesale customer.  Accordingly, such 

incremental costs would be appropriately deducted from the retail price under ECPR.   

VI. ILECS’ STATEMENTS ON PRICE SQUEEZES ARE UNJUSTIFIED AND 

INCORRECT. 

33. AT&T asserts that “CLECs could not possibly claim that BDS competition 

depends on such [wholesale] discounts because without them they already have won more than 

half of all BDS revenues.”33  This assertion does not exclude or even validly challenge the 

potential for price squeezes, particularly for Ethernet services.  In order to provide a competitive 

alternative, the necessary facilities have to be available at the end users’ locations.  Dr. Rysman 

found that ILECs had one or more fiber-based competitors in less than 22 percent of buildings 

with business data service demand, and that less than one percent of locations were served by 

more than the ILEC plus one fiber-based competitor.34  As discussed above, an anticompetitive 

price squeeze is possible in a duopoly, but just confining attention to monopoly circumstances 

indicates that for a large fraction of locations—77 percent—the market is vulnerable to an 

anticompetitive squeeze.  Given that CLECs would tend to build to locations with larger 

concentrations of business data service revenues, the fact that ILECs do not have a fiber-based 

competitor in 77 percent of locations is consistent with AT&T’s stated fact that CLECs have 

won more than half of all business data service revenues, but contrary to AT&T’s assertion—and 

consistent with the important conclusion that there is potential for anticompetitive price squeezes 

at a large number of end-user locations. 

                                                 

31  Id. ¶ 14. 

32  Of course, this holds irrespective of whether the incremental costs and the prices and any 

associated fees accrue on recurring or non-recurring bases, so long as the principle is 

followed in terms of expected present discounted values; i.e., with amortization and capital 

costs taken into account.  

33  Comments of AT&T Inc. at 68, WC Docket Nos. 16-143 & 05-25, RM-10593 (filed June 28, 

2016) (“AT&T Comments”). 

34  Rysman White Paper at 15, Table 7. 
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34. The potential for anticompetitive price squeezes is not negated by the possibility 

that a CLEC might have other means of obtaining last-mile transmission other than through 

ILEC Ethernet services.  The record does not support Ethernet-over-hybrid fiber coaxial cable 

(“EoHFC”) as a sufficiently effective alternative because:  (1) it is limited to symmetrical service 

of 10 Mbps;35 (2) it has lower assured performance quality;36 and (3) it has significant limits to 

the number of customers that can be served even when networks are in place because of 

competing uses for bandwidth from residential video and broadband.37  Accordingly, 

Windstream and other CLECs have stated in the record that they generally have not used EoHFC 

to underlie business communications solutions to customers that require dedicated connections.38   

35. Furthermore, although a CLEC that does not possess its own last-mile network 

facilities to a customer’s premises can, to varying degrees depending on the services to be 

provided and the geographic locations to be served, utilize DS1 and DS3-capacity unbundled 

network element (“UNE”) loops or Ethernet-over-copper to obtain wholesale last-mile 

transmission over the ILEC’s network,39 these inputs are not available at all locations, and do not 

serve the same range of bandwidths as fiber-based Ethernet services.40  Leased TDM-based DS1 

or DS3 special access circuits also do not serve the same range of bandwidths as fiber-based 

Ethernet services.41  Moreover, as ILECs retire copper networks (such as when installing 

                                                 

35  See Declaration of John Guillaume ¶ 6, attached as Exhibit C to Comcast Comments 

(“Speeds for EoHFC product are limited to 10x10 Mbps . . . .”). 

36  See Comments of the National Cable & Telecommunications Association at 28, WC Docket 

Nos. 16-143, 05-25 (filed June 28, 2016). 

37  See Comments of the American Cable Association at 28, WC Docket Nos. 16-143, 15-247, 

05-25, RM-10593 (filed June 28, 2016). 

38  See Windstream Declaration ¶¶ 29-33; Declaration of Gary Black Junior on Behalf of Level 

3 Communications, LLC ¶ 15 (“Black Declaration”), attached as Appendix B to Comments 

of Birch, BT Americas, EarthLink, and Level 3, WC Docket No. 05- 25, RM-10593 (filed 

Jan. 27, 2016) (“Joint CLEC Comments”); Letter from Tamar E. Finn, Counsel to TDS 

Metrocom, LLC, to Marlene H. Dortch, Secretary, FCC, at 1, WC Docket No. 05-25, RM-

10593 (filed Apr. 14, 2016). 

39  See Windstream Declaration ¶¶ 53-72; Declaration of Chris McReynolds on Behalf of Level 

3 Communications, LLC ¶¶ 13-15 (“McReynolds Declaration”), attached as Appendix A to 

Joint CLEC Comments; Declaration of Michael Chambless ¶¶ 5-13, attached to Comments 

of XO Communications, LLC on the Further Notice of Proposed Rulemaking, WC Docket 

No. 05-25, RM-10593 (Jan. 27, 2016) (“XO Comments”).  

40  See Windstream Declaration ¶¶ 57-67; McReynolds Declaration ¶¶ 13-14; Declaration of 

James Anderson ¶¶ 17-18 (“Anderson Declaration”), attached to XO Comments.  

41  See Windstream Declaration ¶ 65; Black Declaration ¶ 11; Second Declaration of Matthew J. 

Loch ¶ 27, appended to Comments of TDS Metrocom, LLC, WC Docket No. 05-25, RM-

10593 (filed Jan. 27, 2016).  In addition, CLECs’ ability viably to use leased (non-UNE) 

TDM DS1 and DS3 special access services has depended on the availability of lease options 

with circuit portability (the ability to shift circuits among customer end points without 
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Verizon’s FiOS), or discontinue TDM services, Ethernet-over-ILEC copper loops and lease of 

TDM services will disappear—as may the availability of UNEs.42  In other words, as these other 

forms of last-mile transmission are withdrawn, business communications solution providers such 

as Windstream will be even more vulnerable to anticompetitive price squeezes executed through 

ILEC Ethernet prices.43  Overlaying all of this, end users are increasingly demanding Ethernet 

services at bandwidth levels for which these non-Ethernet modes of last-mile transmission are 

not well-suited.  

36. AT&T further claims that “the evidence shows that virtually every building where 

ILECs have demand for BDS, there is at least one other provider with nearby network facilities 

(or facilities at the same building),” and that having one nearby provider imposes a sufficient 

competitive constraint on an incumbent provider.44  This characterization is wrong.  As Dr. 

                                                 

incurring early termination fees), which has allowed CLECs to purchase longer-term DS1 

and DS3 services at lower rates, and to use them to provision retail customers on shorter 

terms.  AT&T recently proposed prospectively to eliminate circuit portability.  Although the 

Bureau rejected AT&T’s proposed tariff change, were AT&T to be able to effect such a 

change, it would as a practical matter significantly increase the effective costs CLECs face to 

lease (non-UNE) DS1 and DS3 circuits.  See Petition of Windstream Services LLC to Reject 

or Suspend and Investigate, and Request for Confidential Treatment Pursuant to 47 C.F.R. §§ 

0.457 and 0.459; Ameritech Operating Companies Tariff F.C.C. No. 2, Transmittal No. 1847; 

Pacific Bell Telephone Company Tariff F.C.C. No. 1, Transmittal No. 1847; Southwestern 

Bell Telephone Company Tariff F.C.C. No. 73, Transmittal No. 3428; Transmittal Nos. 

1847, 539, and 3428 (filed July 8, 2016). 

42  See Windstream Declaration ¶ 62; McReynolds Declaration ¶ 13; Comments of XO 

Communications at 9, PS Docket No. 14-174, GN Docket No. 13-5, RM-11358, WC Docket 

Nos. 05-25 &15-1, RM-10593 (filed Feb. 5, 2015) (observing that in retiring copper 

facilities, “the potential exists for ILECs to eliminate or severely reduce the availability of 

competitive broadband alternatives deployed using EoC in competition with their own 

Ethernet services”).  Windstream has petitioned the FCC for clarification as to whether 

unbundled DS1 and DS3 capacity loops remain available over loops using fiber and/or 

transmitting packet-based traffic.  See Petition for Declaratory Ruling to Clarify That 

Technology Transitions Do No Alter the Obligation of Incumbent Local Exchange Carriers 

to Provide DS1 and DS3 Unbundled Loops Pursuant to 47 U.S.C. § 251(c)(3), at 1, GN 

Docket No. 13-5 (filed Dec. 29, 2014).  The Commission has not acted on Windstream’s 

petition to date.  In any event, because FCC rules preclude purchasing more than one DS3 to 

a particular building, 47 C.F.R. § 51.319(a)(5)(ii), UNE loops are not usable to support 

services above 45 Mbps, or occasionally 90 Mbps if bonded with a leased non-UNE TDM 

DS3 special access.  See Windstream Declaration ¶ 57. 

43  See Windstream Declaration ¶¶ 82, 86-96 (describing Windstream’s preference for use of 

Ethernet and large ILEC pricing practices that impede such use). 

44  AT&T Comments at 69. 
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Baker explains in his declaration,45 this representation is inconsistent with most common 

oligopoly models, as well as with empirical evidence in this proceeding.  Dr. Baker’s analyses 

show that potential rivalry from one nearby provider alone lowers ILEC business data service 

prices on average by at most a small fraction of the effect on these prices of the presence of 

many potentially rival providers in the same and nearby locations.46  Additionally, CLECs with 

nearby facilities face entry barriers in serving additional buildings apart from just the distance 

between the building and the needed fiber-ring splice point; for example, to expand to a new 

building, a CLEC must obtain building access, negotiate any necessary rights-of-way or pole and 

conduit use rights, and secure necessary construction permits, all within a quick enough time 

period to meet a potential customer’s needs.47  

37. While AT&T also acknowledges the evidence of market power in Dr. Rysman’s 

analysis,48 it emphasizes Dr. Rysman’s finding that in non-competitive areas ILECs’ DS1 special 

access prices are at most 3.2 percent above ILECs’ prices for the same in competitive areas.49  

However, for significant and growing numbers of business data services customers, DS1s—

which individually have a capacity of only 1.5 Mbps—do not offer sufficient bandwidth for their 

needs.50  AT&T fails to account for much larger price effects at higher levels of capacity.  For 

DS3s (45 Mbps), Dr. Rysman’s analysis shows that the ILECs’ prices are more than 10 percent 

lower in competitive areas relative to non-competitive areas.  Further, other declarations in this 

proceeding provide evidence of substantial market power exercised by ILECs at bandwidths 

above 45 Mbps.  For instance, Dr. Baker’s empirical results found prices for these higher 

bandwidth services were 43 percent higher in areas in which the ILEC was the only provider 

                                                 

45  Reply Declaration of Jonathan B. Baker on Competition and Market Power in the Provision 

of Business Data Services, at 12, WC Docket Nos. 16-143, 15-247, 05-25, RM-10593 (filed 

Aug. 9, 2016) (“Baker August 9, 2016 Reply Declaration”). 

46  Id. ¶ 13.  In particular, in Dr. Baker’s price regressions reported in his August 9, 2016 Reply 

Declaration, the presence of just one nearby alternative provider did not lower ILEC prices of 

business data services of 50 Mbps or greater by a statistically significant amount, while the 

presence of many alternative providers in the same and nearby locations reduced ILEC prices 

for those services by 43 percent, based on the regression specification with county fixed 

effects.  See id. at Tables 1 and 2b.  For DS1s, the presence of just one nearby provider 

lowered ILEC prices by 3.8 percent, while the presence of many alternative providers in the 

same and nearby locations reduced prices by 51 percent, again based on the regression 

specification with county fixed effects.  See id.  Dr. Baker also reports regression results 

based on the specification with census tract fixed effects, which provide directionally similar 

results.  See id.   

47  See Windstream Declaration ¶ 51. 

48  AT&T Comments at 22. 

49  Id. at 3-4. 

50  See Windstream Declaration ¶¶ 65, 103.  
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than in areas with four or more in-building and four or more nearby competitors.51  These 

findings are further supported by Mr. Zarakas and Dr. Verlinda,52 as well as by Sprint’s bidding 

records, discussed in Professor Kwoka’s declaration, ***BEGIN HIGHLY 

CONFIDENTIAL***  

***END HIGHLY 

CONFIDENTIAL***53  

38. Contrary to ILECs’ claims that Windstream’s comparisons and evidence of price 

squeeze are based on only wholesale guidebook and tariffed rates, Windstream has also provided 

meaningful evidence of pervasive anticompetitive price squeezes using commercial data.  As 

reflected in Attachment A to Windstream’s Reply Comments, ILEC prices from both publicly 

available contracts as well as reports from Windstream customers show ILEC retail prices below 

the commercially discounted wholesale rates that Windstream pays.54  Moreover, Windstream is 

not the only provider reporting price squeezes in the record.  TDS Metrocom reported in a 

declaration results of a customer survey showing that AT&T’s average wholesale prices for 10 

Mbps, 20 Mbps, and 50 Mbps, were ***BEGIN HIGHLY CONFIDENTIAL***  

***END HIGHLY CONFIDENTIAL***, respectively, of the 

prices for similar AT&T retail Ethernet services.55  Likewise, XO has estimated that ***BEGIN 

HIGHLY CONFIDENTIAL***  

 

   

 ***END HIGHLY CONFIDENTIAL*** 

39. The ILECs’ claim that prices can be disciplined through the option for CLECs 

that believe that ILEC rates are unjust and unreasonable to bring a Section 208 complaint with 

the Commission.  Such claims fail to account for the fact that the Section 208 approach is 

lengthy and costly.  The FCC’s fastest complaint process—its accelerated docket—has a five-

month timeline, but is only available after mandatory pre-complaint mediation and at the 

                                                 

51   See Baker June 28, 2016 Declaration ¶ 3 (using county fixed effects); Baker August 9, 2016 

Reply Declaration ¶ 9.  With census tract fixed effect, Dr. Baker estimated this price 

differential at 25 percent.  See Baker June 28, 2016 Declaration ¶ 3; Baker August 9, 2016 

Reply Declaration ¶ 9. 

52  Zarakas/Verlinda Declaration ¶ 23. Their analysis focused on prices for two common high-

bandwidth connections:  ***BEGIN HIGHLY CONFIDENTIAL***  

 

***END HIGHLY CONFIDENTIAL***.  See id. at Table 3.   

53  See Kwoka Declaration ¶¶ 38-40 (citing Declaration of Chris Frentrup).   

54  See Windstream Reply Comments at Attachment A. 

55  See Fourth Declaration of Matthew J. Loch ¶ 5, attached to Letter from Tamar E. Finn, 

Counsel for TDS Metrocom, LLC, to Marlene H. Dortch, Secretary, FCC, WC Docket No. 

05-25, RM-10593 (filed Mar. 24, 2016). 

56  See Anderson Declaration ¶ 22; XO Comments at 43. 
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Enforcement Bureau’s discretion.57  As I understand it, complaints not under the accelerated 

docket take much longer to resolve, particularly when discovery is necessary or the disputing 

parties present detailed factual arguments.  As I further understand it, even a five-month 

timeframe from the filing of a complaint is longer than a customer would ordinarily be willing to 

wait to be able to enter into a contract, and thus any relief would be granted only after the fact.58   

40.  While such relief might provide some compensation to the foreclosed rival, and 

might engender some deterrence of anticompetitive wholesale conduct by the bottleneck holder, 

it is plain that sole reliance on case-by-case utilization of Section 208 complaint procedures 

would not rescue consumers from their loss of competitive supply options.  Nor could such 

reliance adequately compensate foreclosed rivals from their loss of business opportunities that 

would otherwise enable them to grow and promote facilities and R&D-based competition.  

41. Thus, it is essential for the FCC to be more proactive than just reminding the 

record of the existence of Section 208 complaints, as the ILECs suggest.  Instead, the FCC 

should publicly identify the relevant information and best evidence for assessing the levels of 

prices for the bottleneck services that are implicitly charged by the ILECs to their own retail 

customers, and on that basis make available to wholesale customers reasonable estimates of the 

applicable parity-based wholesale prices.  One such element suggested in Windstream’s prior 

comments could be the average level of retail sales commissions, such as channel partner fees.59 

These estimates must be available on short notice so as to enable competitive negotiations and 

timely competition between bottleneck holders and their wholesale customers for retail supply of 

business data services.  

VII. CONCLUSION 

42. The findings of the various cited economists and industry experts reveal a 

business data services marketplace that exhibits the traits that make applicable to it the economic 

theory of anticompetitive price squeezes that I have described in this declaration.  Consistent 

with economic theory, applying the pricing parity principle to the regulation of wholesale rates 

where last-mile connectivity owners have market power would both promote competition at the 

retail level and encourage investment from market leaders and competitive providers.  With 

access to critical inputs at rates that are no higher than the prices implicitly charged by market 

leaders to their own retail customers, more efficient downstream competitive providers can offer 

customers lower prices, better service, and more service choices.  Absent such regulation, market 

leaders have the incentive and ability to set wholesale rates at inefficiently high levels in order to 

raise their downstream rivals’ costs, forcing even more efficient competitive providers out of the 

market.  The result is higher prices for the customers of communications solutions that rely on 

business data services and reduced investment.   

                                                 

57  See 47 C.F.R. § 1.730(b), (g). 

58  See Declaration of Christopher Nein ¶¶ 4-6, appended as Attachment D to Windstream Reply 

Comments. 

59  See Windstream Comments at 55. 
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43. Accordingly, my policy prescription in response to the FNPRM is that the 

Commission could help ensure that rates and practices are just and reasonable, and not unjust and 

unreasonably discriminatory, by implementing regulations requiring wholesale rates to be lower 

than retail rates by at least an amount equal to the costs of providing the retail services that are 

not included in the wholesale service. 
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Harcourt Brace Jovanovich, 1982. Second Edition, 1989. 
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Welfare Analysis of Policies Affecting Prices and Products, Garland Press, 1980. 
 

 
 

Unpublished Papers and Reports: 

 

“Brief of Leading Economists as Amici Curiae in Support of Respondents,” In the 

Supreme Court of the United States; Douglas R. M. Nazarian, et al, v. PPL 

Energyplus, LLC, et al. and CPV Maryland, LLC, v. PPL Energyplus, LLC, et al.; On 

Writ of Certiorari to the US Court of Appeals for the Fourth Circuit; Nos. 14-614, 14-

623; January 19, 2016. 

 

“Technological change and labor market segmentation in the developing world: Evidence from 
Brazil,” (with Dutz, Mark, Lucas Ferreira-Mation, and Stephen O’Connell), 2015 Background 
Paper for the 2016 World Bank’s World Development Report. 

 
“Brief for Amici Curiae J. Gregory Sidak, Robert D. Willig, David J. Teece, and Keith N. Hylton,      
Scholars and Experts in Antitrust Economics in Support of Defendants-Appellants and Supporting 
Reversal,” 15-1672 In the United States Court of Appeals for the Second Circuit; United States of 
America, et al., v. American Express Company, et al., 8/10/2015. 
 

"Commentary on Economics at the FTC: Hospital Mergers, Authorized Generic Drugs, and 

Consumer Credit Markets" (with Nauman Ilias, Bryan Keating, and Paolo Ramezzana),  under 

revision for Review of Industrial Organization. 

 
"Recommendations for Excessive-Share Limits in the Surfclam and Ocean Quahog Fisheries" 

(with Glenn Mitchell and Steven Peterson), Report to National Marine Fisheries Service and the 

Mid-Atlantic Fishery Management Council, 5/23/2011. 

 
"Public  Comments on the 2010 Draft Horizontal Merger Guidelines," paper posted to Federal 

Trade Commission website, 6/4/2010 

 
"An Econometric Analysis of the Matching Between Football Student-Athletes and Colleges," 

(with Yair Eilat, Bryan Keating and Jon Orszag) 

 
Supreme Court Amicus Brief Regarding Morgan Stanley Capital Group Inc. v. Public Utility 

District No. 1 of Snohomish County, Washington, (co-authored), AEI-Brookings Joint Center 

Brief No. 07-02, 12/2/07 

 
“(Allegedly) Monopolizing Tying Via Product Innovation,” statement before the Department of 

Justice/Federal Trade Commission Section 2 Hearings, November 1, 2006. 

 
“Assessment of U.S. Merger Enforcement Policy,” statement before the Antitrust Modernization 

Commission, 11/17/05. 

 
“Investment is Appropriately Stimulated by TELRIC,” in Pricing Based on Economic Cost, 

12/2003. 
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“Brief of Amici Curiae Economics Professors, re Verizon v. Trinko, In the Supreme Court of the 

U.S.,” (with W.J. Baumol, J.O. Ordover and F.R. Warren-Boulton), 7/25/2003. 

 
“Stimulating Investment and the Telecommunications Act of 1996,” (with J. Bigelow, W. Lehr 

and S. Levinson), 2002. 

 
“An Economic Analysis of Spectrum Allocation and Advanced Wireless Services,” (with 

Martin N. Baily, Peter R. Orszag, and Jonathan M. Orszag), 2002 

“Effective Deregulation of Residential Electric Service,” 2001 

“Anticompetitive Forced Rail Access” (with W. J. Baumol), 2000 

“The Scope of Competition in Telecommunications” (with B. Douglas Bernheim), 1998 “Why 

Do Christie and Schultz Infer Collusion From Their Data? (with Alan Kleidon), 1995. 

"Demonopolization," (with Sally Van Siclen), OECD Vienna Seminar Paper, 1993. 

"Economic Analysis of Section 337: The Balance Between Intellectual Property Protection and 

Protectionism," (with J. Ordover) 1990. 

"The Effects of Capped NTS Charges on Long Distance Competition," (with  M. Katz). 

"Discussion of Regulatory Mechanism Design in the Presence of Research Innovation, and 

Spillover Effects," 1987. 

 
"Industry Economic Analysis in the Legal Arena," 1987. 

 
"Deregulation of Long Distance Telephone Services: A Public Interest Assessment," (with 

M. Katz). 

 
"Competition-Related Trade Issues," report prepared for OECD. 

 
"Herfindahl Concentration Index," (with J. Ordover), Memorandum for ABA Section 7 Clayton 

Act Committee, Project on Revising the Merger Guidelines, March 1981. 

 
"Market Power and Market Definition," (with J. Ordover), Memorandum for ABA  Section 7 

Clayton Act Committee, Project on Revising the Merger Guidelines, May 1981. 

 
"The Continuing Need for and National Benefits Derived from the REA Telephone 

Loan Programs - An Economic Assessment," 1981. 

 
"The Economics of Equipment Leasing:  Costing and Pricing," 1980. 
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"Rail Deregulation and the Financial Problems of the U.S. Railroad Industry," (with 

W.J. Baumol), report prepared under contract to Conrail, 1979. 

 
"Price Indexes and Intertemporal Welfare," Bell Laboratories Economics Discussion Paper, 

1974. 

 
"Consumer's Surplus:  A Rigorous Cookbook," Technical Report #98, Economics 

Series, I.M.S.S.S., Stanford University, l973. 

 
"An Economic-Demographic Model of the Housing Sector," (with B. Hickman and 

M. Hinz), Center for Research in Economic Growth, Stanford University, 1973. 
 
 

 

Invited Conference Presentations: 

 

George Mason Law Review Annual Antitrust Symposium: Antitrust in an Interconnected World 

      “GUPPI and the Safe Harbor”                                                                                           2016 

 

Competition Law & Policy Institute of New Zealand Annual Workshop 

      “Merger Analysis Keynote”                                                                                               2015 

 

Economic Studies at Brookings: Railroads, Policy and the Economy 

     “The Industry Perspective”                                                                                                 2015        

 

Georgetown University McDonough School of Business Railroad Economics Symposium 

    “The Role of Economic Theory in the ‘Deregulated’ Rail Industry”                                  2015 

 

Brazilian School of Economics and Finance (FGV EPGE) Seminario 

   “Public Interest Regulation: Lessons from Railroads”                                                         2015 

 
NYU School of Law Conference on the Fiftieth Anniversary of United States v. Philadelphia 

National Bank: The Past, Present and Future of Merger Law 

  “Discussion with Agency Economists”                                                                                 2013 

 

Brookings Institution Conference on The Economics of the Airline Industry 

"Airline Network Effects and Consumer Welfare"   2012 

 
AGEP Public Policy Conference on Pharmaceutical Industry Economics, Regulation and Legal 

Issues; Law and Economics Center, George Mason University School of Law 

"Pharmaceutical Brand-Generic Disputes" 2012 

 
U.S.-EU Alliance Study Peer Review Conferences 

"Review of Cooperative Agreements in Transatlantic Airline Markets" 2012 
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"The Research Agenda Ahead" 2012 

 
Antitrust in the High Tech Sector Conference 

"Developments in Merger Enforcement" 2012 

 
Georgetown Center for Business and Public Policy, Conference on the Evolution of Regulation 

"Reflections on Regulation" 2011 

 
Antitrust Forum, New York State Bar Association 

"Upward Price Pressure, Market Definition and Supply Mobility" 2011 

 
American Bar Association, Antitrust Section, Annual Convention 

"The New Merger Guidelines' Analytic Highlights" 2011 

 
OECD and World Bank Conference on Challenges and Policies for Promoting Inclusive Growth 

"Inclusive Growth From Competition and Innovation" 2011 

 
Villanova School of Business Executive MBA Conference 

"Airline Network Effects, Competition and Consumer Welfare" 2011 

 
NYU School of Law Conference on Critical Directions in Antitrust 

"Unilateral Competitive Effects" 2010 

 
Conf. on the State of European Competition Law and Enforcement in a Transatlantic Context 

"Recent Developments in Merger Control" 2010 

 
Center on Regulation and Competition, Universidad  de Chile Law School 

"Economic Regulation and the Limits of Antitrust Law" 2010 

 
Center on Regulation and Competition, Universidad  de Chile Law School 

"Merger Policy and Guidelines Revision" 2010 

 
Faculty of Economics, Universidad de Chile 

"Network Effects in Airlines Markets" 2010 

 
Georgetown Law Global Antitrust Enforcement Symposium 

"New US Merger Guidelines" 2010 

 
FTI London Financial Services Conference 

"Competition and Regulatory Reform" 2010 

 
NY State Bar Association Annual Antitrust Conference 

“New Media Competition Policy” 2009 

 
Antitrust Law Spring Meeting of the ABA 
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“Antitrust and the Failing Economy Defense” 2009 

 
Georgetown Law Global Antitrust Enforcement Symposium 

“Mergers: New Enforcement Attitudes in a Time of Economic Challenge” 2009 

 
Phoenix Center US Telecoms Symposium 

“Assessment of Competition in the Wireless Industry” 2009 

 
FTC and DOJ Horizontal Merger Guidelines Workshop 

“Direct Evidence is No Magic Bullet” 2009 

 
Northwestern Law Research Symposium: Antitrust Economics and Competition Policy 

"Discussion of Antitrust Evaluation of Horizontal Mergers" 2008 

 
Inside Counsel Super-Conference 

"Navigating Mixed Signals under Section 2 of the Sherman Act" 2008 

 
Federal Trade Commission Workshop on Unilateral Effects in Mergers 

"Best Evidence and Market Definition" 2008 

 
European Policy Forum, Rules for Growth: Telecommunications Regulatory Reform 

“What Kind of Regulation For Business Services?” 2007 

 
Japanese Competition Policy Research Center, Symposium on M&A and Competition Policy 

“Merger Policy Going Forward With Economics and the Economy” 2007 

 
Federal Trade Commission and Department of Justice Section 2 Hearings 

“Section 2 Policy and Economic Analytic Methodologies” 2007 

 
Pennsylvania Bar Institute, Antitrust Law Committee CLE 

“The Economics of Resale Price Maintenance and Class Certification” 2007 

 
Pennsylvania Bar Institute, Antitrust Law Committee CLE 

“Antitrust Class Certification – An Economist’s Perspective” 2007 

 
Fordham Competition Law Institute, International  Competition Economics Training Seminar 

“Monopolization and Abuse of Dominance” 2007 

 
Canadian Bar Association Annual Fall Conference on Competition Law 

“Economic Tools for the Competition Lawyer” 2007 

 
Conference on Managing Litigation and Business Risk in Multi-jurisdiction Antitrust Matters 

“Economic Analysis in Multi-jurisdictional Merger Control” 2007 

 
World Bank Conference on Structuring Regulatory Frameworks for Dynamic and Competitive 
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South Eastern European Markets 

“The Roles of Government Regulation in a Dynamic Economy” 2006 

 
Department of Justice/Federal Trade Commission Section 2 Hearings 

“(Allegedly) Monopolizing Tying Via Product Innovation” 2006 

 
Fordham Competition Law Institute, Competition Law Seminar 

“Monopolization and Abuse of Dominance” 2006 

 
Practicing Law Institute on Intellectual Property Antitrust 

“Relevant Markets for Intellectual Property Antitrust” 2006 

 
PLI Annual Antitrust Law Institute 

“Cutting Edge Issues in Economics” 2006 

 
World Bank’s Knowledge Economy Forum V 

“Innovation, Growth and Competition” 2006 

 
Charles University Seminar Series 

“The Dangers of Over-Ambitious Antitrust Regulation” 2006 

 
NY State Bar Association Antitrust Law Section Annual Meeting 

“Efficient Integration or Illegal Monopolization?” 2006 

 
World Bank Seminar 

“The Dangers of Over-Ambitious Regulation” 2005 

 
ABA Section of Antitrust Law 2005 Fall Forum 

“Is There a Gap Between the Guidelines and Agency Practice?” 2005 

 
Hearing of Antitrust Modernization Commission 

“Assessment of U.S. Merger Enforcement Policy” 2005 

 

LEAR Conference on Advances in the Economics of Competition Law 

“Exclusionary Pricing Practices” 2005 

 
Annual Antitrust Law Institute 

“Cutting Edge Issues in Economics” 2005 

 
PRIOR Symposium on States and Stem Cells 

“Assessing the Economics of State Stem Cell Programs” 2005 

 
ABA Section of Antitrust Law – AALS Scholars Showcase 

“Distinguishing Anticompetitive Conduct” 2005 

 
Allied Social Science Associations National Convention 
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“Antitrust in the New Economy” 2005 

 
ABA Section of Antitrust Law 2004 Fall Forum 

“Advances in Economic Analysis of Antitrust” 2004 

 
Phoenix Center State Regulator Retreat 

“Regulatory Policy for the Telecommunications Revolution” 2004 

 
OECD Competition Committee 

“Use of Economic Evidence in Merger Control” 2004 

 
Justice Department/Federal Trade Commission Joint Workshop 

“Merger Enforcement” 2004 

 
Phoenix Center Annual U.S. Telecoms Symposium 

“Incumbent Market Power” 2003 

 
Center for Economic Policy Studies Symposium on Troubled Industries 

“What Role for Government in Telecommunications?” 2003 

 
Princeton Workshop on Price Risk and the Future of the Electric Markets 

“The Structure of the Electricity Markets” 2003 

 
2003 Antitrust Conference 

“International Competition Policy and Trade Policy” 2003 

 
International Industrial Organization Conference 

“Intellectual Property System Reform” 2003 

 
ABA Section of Antitrust Law 2002 Fall Forum 

“Competition, Regulation and Pharmaceuticals” 2002 
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Fordham Conference on International Antitrust Law and Policy 

“Substantive Standards for Mergers and the Role of Efficiencies” 2002 

 
Department of Justice Telecom Workshop 

“Stimulating Investment and the Telecommunications Act of 1996” 2002 

 
Department of Commerce Conference on the State of the Telecom Sector 

“Stimulating Investment and the Telecommunications Act of 1996” 2002 

 
Law and Public Affairs Conference on the Future of Internet Regulation 

“Open Access and Competition Policy Principles” 2002 

Center for Economic Policy Studies Symposium on Energy Policy 

“The Future of Power Supply” 2002 

 
The Conference Board: Antitrust Issues in Today’s Economy 

“The 1982 Merger Guidelines at 20” 2002 

 
Federal Energy Regulatory Commission Workshop 

“Effective Deregulation of Residential Electric Service” 2001 

 
IPEA International Seminar on Regulation and Competition 

“Electricity Markets: Deregulation of Residential Service” 2001 

“Lessons for Brazil from Abroad” 2001 

 
ABA Antitrust Law Section Task Force Conference 

“Time, Change, and Materiality for Monopolization Analyses” 2001 

 
Harvard University Conference on American Economic Policy in the 1990s 

“Comments on Antitrust Policy in the Clinton Administration” 2001 

 
Tel-Aviv Workshop on Industrial Organization and Anti-Trust 

“The Risk of Contagion from Multimarket Contact” 2001 

 
2001 Antitrust Conference 

“Collusion Cases: Cutting Edge or Over the Edge?” 2001 

“Dys-regulation of California Electricity”   2001 

 
FTC Public Workshop on Competition Policy for E-Commerce 

“Necessary Conditions for Cooperation to be Problematic” 2001 

 
HIID International Workshop on Infrastructure Policy 

“Infrastructure Privatization and Regulation” 2000 

 
Villa Mondragone International Economic Seminar 

“Competition Policy for Network and Internet Markets” 2000 
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New Developments in Railroad Economics: Infrastructure Investment and Access Policies 

“Railroad Access, Regulation, and Market Structure” 2000 

 
The Multilateral Trading System at the Millennium 

“Efficiency Gains From Further Liberalization” 2000 

 
Singapore – World Bank Symposium on Competition Law and Policy 

“Policy Towards Cartels and Collusion” 2000 

 
CEPS: Is It a New World?: Economic Surprises of the Last Decade 

“The Internet and E-Commerce” 2000 

 
Cutting Edge Antitrust: Issues and Enforcement Policies 

“The Direction of Antitrust Entering the New Millennium” 2000 

 
The Conference Board: Antitrust Issues in Today’s Economy 

“Antitrust Analysis of Industries With Network Effects” 1999 

 
CEPS: New Directions in Antitrust 

“Antitrust in a High-Tech World” 1999 

 
World Bank Meeting on Competition and Regulatory Policies for Development 

“Economic Principles to Guide Post-Privatization Governance” 1999 

 
1999 Antitrust Conference 

“Antitrust and the Pace of Technological Development”  1999 

“Restructuring the Electric Utility Industry” 1999 

 
HIID International Workshop on Privatization, Regulatory Reform and Corporate Governance 

“Privatization and Post-Privatization Regulation of Natural Monopolies” 1999 

 
The Federalist Society: Telecommunications Deregulation: Promises Made, 

Potential Lost? 

“Grading the Regulators” 1999 

 
Inter-American Development Bank: Second Generation Issues In the Reform 

Of Public Services 

“Post-Privatization Governance”  1999 

“Issues Surrounding Access Arrangements” 1999 

 
Economic Development Institute of the World Bank -- Program on Competition Policy 

“Policy Towards Horizontal Mergers” 1998 

 
Twenty-fifth Anniversary Seminar for the Economic Analysis Group of the Department of 
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Justice 
 

 

“Market Definition in Antitrust Analysis” 1998 
 

HIID International Workshop on Privatization, Regulatory Reform and Corporate Governance 

“Infrastructure Architecture and Regulation: Railroads” 1998 

 
EU Committee Competition Conference – Market Power 

“US/EC Perspective on Market Definition” 1998 
 

 
 

Federal Trade Commission Roundtable 

“Antitrust Policy for Joint Ventures” 1998 

 
1998 Antitrust Conference 

“Communications Mergers” 1998 

 
The Progress and Freedom Foundation Conference on Competition, Convergence, and the 

Microsoft Monopoly 

Access and Bundling in High-Technology Markets 1998 

 
FTC Program on The Effective Integration of Economic Analysis into Antitrust Litigation 

The Role of Economic Evidence and Testimony 1997 

 
FTC Hearings on Classical Market Power in Joint Ventures 

Microeconomic Analysis and Guideline 1997 

 
World Bank Economists --Week IV Keynote 

Making Markets More Effective With Competition Policy 1997 

 
Brookings Trade Policy Forum 

Competition Policy and Antidumping: The Economic Effects 1997 

 
University of Malaya and Harvard University Conference on The Impact of Globalisation and 

Privatisation on Malaysia and Asia in the Year 2020 

Microeconomics, Privatization, and Vertical Integration 1997 

 
ABA Section of Antitrust Law Conference on The Telecommunications Industry 

Current Economic Issues in Telecommunications 1997 

 
Antitrust 1998: The Annual Briefing 

The Re-Emergence of Distribution Issues 1997 

 
Inter-American Development Bank Conference on Private Investment, Infrastructure Reform and 

Governance in Latin America & the Caribbean 

Economic Principles to Guide Post-Privatization Governance 1997 
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Harvard Forum on Regulatory Reform and Privatization of Telecommunications in the Middle 

East 

Privatization: Methods and Pricing Issues 1997 

 
American Enterprise Institute for Public Policy Research Conference 

Discussion of Local Competition and Legal Culture 1997 
 

 
 

Harvard Program on Global Reform and Privatization of Public Enterprises 

“Infrastructure Privatization and Regulation: Freight” 1997 

 
World Bank Competition Policy Workshop 

“Competition Policy for Entrepreneurship and Growth” 1997 

 
Eastern Economics Association Paul Samuelson Lecture 

“Bottleneck Access in Regulation and Competition Policy” 1997 

 
ABA Annual Meeting, Section of Antitrust Law 

“Antitrust in the 21st Century: The Efficiencies Guidelines” 1997 

 
Peruvian Ministry of Energy and Mines Conference on Regulation of Public Utilities 

“Regulation: Theoretical Context and Advantages vs. Disadvantages” 1997 

 
The FCC: New Priorities and Future Directions 

“Competition in the Telecommunications Industry” 1997 

 
American Enterprise Institute Studies in Telecommunications Deregulation 

“The Scope of Competition in Telecommunications” 1996 

 
George Mason Law Review Symposium on Antitrust in the Information Revolution 

“Introduction to the Economic Theory of Antitrust and Information” 1996 

 
Korean Telecommunications Public Lecture 

“Market Opening and Fair Competition” 1996 

 
Korea Telecommunications Forum 

“Desirable Interconnection Policy in a Competitive Market” 1996 

 
European Association for Research in Industrial Economics Annual Conference 

“Bottleneck Access: Regulation and Competition Policy” 1996 

 
Harvard Program on Global Reform and Privatization of Public Enterprises 

“Railroad and Other Infrastructure Privatization” 1996 
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FCC Forum on Antitrust and Economic Issues Involved with InterLATA Entry 

“The Scope of Telecommunications Competition” 1996 

 
Citizens for a Sound Economy Policy Watch on Telecommunications Interconnection 

“The Economics of Interconnection” 1996 
 

 
 

World Bank Seminar on Experiences with Corporatization 

“Strategic Directions of Privatization” 1996 

 
FCC Economic Forum on the Economics of Interconnection 

Lessons from Other Industries 1996 

 
ABA Annual Meeting, Section of Antitrust Law 

The Integration, Disintegration, and Reintegration 

of the Entertainment Industry 1996 

 
Conference Board: 1996 Antitrust Conference 

How Economics Influences Antitrust and Vice Versa 1996 

 
Antitrust 1996: A Special Briefing 

Joint Ventures and Strategic Alliances 1996 

 
New York State Bar Association Section of Antitrust Law Winter Meeting 

Commentary on Horizontal Effects Issues 1996 

 
FTC Hearings on the Changing Nature of Competition in a Global and Innovation-Driven Age 

Vertical Issues for Networks and Standards 1995 

 
Wharton Seminar on Applied Microeconomics 

Access Policies with Imperfect Regulation 1995 

 
Antitrust 1996, Washington D.C. 

Assessing Joint Ventures for Diminution of Competition 1995 

 
ABA Annual Meeting, Section of Antitrust Law 

Refusals to Deal -- Economic Tests for Competitive Harm 1995 

 
FTC Seminar on Antitrust Enforcement Analysis 

Diagnosing Collusion Possibilities 1995 

 
Philadelphia Bar Education Center: Antitrust Fundamentals 

Antitrust--The Underlying Economics 1995 

 
Vanderbilt University Conference on Financial Markets 

REDACTED - FOR PUBLIC INSPECTION



A-24 

Why Do Christie and Schultz Infer Collusion From Their Data? 1995 

 
ABA Section of Antitrust Law Chair=s Showcase Program 

Discussion of Telecommunications Competition Policy 1995 

 
Conference Board: 1995 Antitrust Conference 

Analysis of Mergers and Joint Ventures 1995 

 
ABA Conference on The New Antitrust: Policy of the '90s 

Antitrust on the Super Highways/Super Airways 1994 

 
ITC Hearings on The Economic Effects of Outstanding Title VII Orders 

"The Economic Impacts of Antidumping Policies" 1994 

 
OECD Working Conference on Trade and Competition Policy 

"Empirical Evidence on The Nature of Anti-dumping Actions" 1994 

 
Antitrust 1995, Washington D.C. 

"Rigorous Antitrust Standards for Distribution Arrangements" 1994 

 
ABA -- Georgetown Law Center: Post Chicago-Economics: New Theories 

- New Cases? 

"Economic Foundations for Vertical Merger Guidelines" 1994 

 
Conference Board: Antitrust Issues in Today's Economy 

"New Democrats, Old Agencies: Competition Law and Policy" 1994 

 
Federal Reserve Board Distinguished Economist Series 

"Regulated Private Enterprise Versus Public Enterprise" 1994 

 
Institut d'Etudes Politiques de Paris 

"Lectures on Competition Policy and Privatization" 1993 

 
Canadian Bureau of Competition Policy Academic Seminar Series, Toronto. 

"Public Versus Regulated Private Enterprise" 1993 

 
CEPS Symposium on The Clinton Administration: A Preliminary Report Card 

"Policy Towards Business" 1993 

 
Columbia Institute for Tele-Information Conference on Competition in Network Industries, New 

York, NY 

"Discussion of Deregulation of Networks: What Has Worked and What Hasn't" 

 
World Bank Annual Conference on Development Economics 

1993 

"Public Versus Regulated Private Enterprise" 1993 

REDACTED - FOR PUBLIC INSPECTION



A-25 

 

Center for Public Utilities Conference on Current Issues Challenging the Regulatory Process 

"The Economics of Current Issues in Telecommunications Regulation"  1992 

"The Role of Markets in Presently Regulated Industries" 1992 

 
The Conference Board's Conference on Antitrust Issues in Today's Economy, New York, NY 

"Antitrust in the Global Economy" 1992 

"Monopoly Issues for the '90s" 1993 

 
Columbia University Seminar on Applied Economic Theory, New York, NY 

"Economic Rationales for the Scope of Privatization" 1992 

 
Howrey & Simon Conference on Antitrust Developments, Washington, DC 

"Competitive Effects of Concern in the Merger Guidelines" 1992 

 
Arnold & Porter Colloquium on Merger Enforcement, Washington, DC 

"The Economic Foundations of the Merger Guidelines" 1992 

 
American Bar Association, Section on Antitrust Law Leadership Council Conference, Monterey, 

CA 

"Applying the 1992 Merger Guidelines" 1992 

 
OECD Competition Policy Meeting, Paris, France 

"The Economic Impacts of Antidumping Policy" 1992 

 
Center for Public Choice Lecture Series, George Mason University Arlington, VA 

"The Economic Impacts of Antidumping Policy" 1992 

 
Brookings Institution Microeconomics Panel, Washington, DC, 

"Discussion of the Evolution of Industry Structure" 1992 

 
AT&T Conference on Antitrust Essentials 

"Antitrust Standards for Mergers and Joint Ventures" 1991 

 
ABA Institute on The Cutting Edge of Antitrust: Market Power 

"Assessing and Proving Market Power: Barriers to Entry" 1991 

 
Second Annual Workshop of the Competition Law and Policy Institute of New Zealand 

"Merger Analysis, Industrial Organization Theory, and Merger Guidelines" 1991 

"Exclusive Dealing and the Fisher & Paykel Case" 1991 

 
Special Seminar of the New Zealand Treasury 

"Strategic Behavior, Antitrust, and The Regulation of Natural Monopoly" 1991 
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Public Seminar of the Australian Trade Practices Commission 

"Antitrust Issues of the 1990's" 1991 

 
National Association of Attorneys General Antitrust Seminar 

"Antitrust Economics" 1991 

 
District of Columbia Bar's 1991 Annual Convention 

"Administrative and Judicial Trends in Federal Antitrust Enforcement" 1991 

 
ABA Spring Meeting 

"Antitrust Lessons From the Airline Industry" 1991 

 
Conference on The Transition to a Market Economy - Institutional Aspects 

"Anti-Monopoly Policies and Institutions" 1991 

 
Conference Board's Thirtieth Antitrust Conference 

"Antitrust Issues in Today's Economy" 1991 

 
American Association for the Advancement of Science Annual Meeting 

"Methodologies for Economic Analysis of Mergers" 1991 

 
General Seminar, Johns Hopkins University 

"Economic Rationales for the Scope of Privatization" 1991 

 
Capitol Economics Speakers Series 

"Economics of Merger Guidelines" 1991 

 
CRA Conference on Antitrust Issues in Regulated Industries 

"Enforcement Priorities and Economic Principles" 1990 

 
Pepper Hamilton & Scheetz Anniversary Colloquium 

"New Developments in Antitrust Economics" 1990 

 
PLI Program on Federal Antitrust Enforcement in the 90's 

"The Antitrust Agenda of the 90's" 1990 

 
FTC Distinguished Speakers Seminar 

"The Evolving Merger Guidelines" 1990 

 
The World Bank Speakers Series 

"The Role of Antitrust Policy in an Open Economy" 1990 

 
Seminar of the Secretary of Commerce and Industrial Development of Mexico 

"Transitions to a Market Economy" 1990 
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Southern Economics Association 

"Entry in Antitrust Analysis of Mergers" 1990 

"Discussion of Strategic Investment and Timing of Entry"  1990 

 
American Enterprise Institute Conference on Policy Approaches to the 

Deregulation of Network Industries 

"Discussion of Network Problems and Solutions" 1990 

 
American  Enterprise  Institute  Conference  on  Innovation,  Intellectual  Property,  and  World 

Competition 

"Law and Economics Framework for Analysis" 1990 

 
Banco Nacional de Desenvolvimento Economico Social Lecture 

"Competition Policy:  Harnessing Private Interests for the Public Interest" 1990 

 
Western Economics Association Annual Meetings 

"New Directions in Antitrust from a New Administration" 1990 

"New Directions in Merger Enforcement: The View from Washington"  1990 

 
Woodrow Wilson School Alumni Colloquium 

"Microeconomic Policy Analysis and Antitrust--Washington 1990" 1990 

 
Arnold & Porter Lecture Series 

"Advocating Competition" 1991 

"Antitrust Enforcement" 1990 

 
ABA Antitrust Section Convention 

"Recent Developments in Market Definition and Merger Analysis" 1990 

 
Federal Bar Association 

"Joint Production Legislation: Competitive Necessity or Cartel Shield?" 1990 

 
Pew Charitable Trusts Conference 

"Economics and National Security" 1990 

 
ABA Antitrust Section Midwinter Council Meeting 

"Fine-tuning the Merger Guidelines" 1990 

"The State of the Antitrust Division"  1991 

 
International Telecommunications Society Conference 

"Discussion of the Impact of Telecommunications in the UK" 1989 

 
The Economists of New Jersey Conference 

"Recent Perspectives on Regulation" 1989 
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Conference on Current Issues Challenging the Regulatory Process 

"Innovative Pricing and Regulatory Reform"                                                                  1989 

"Competitive Wheeling"                                                                                                  1989 

 
Conference Board: Antitrust Issues in Today's Economy 

"Foreign Trade Issues and Antitrust"                                                                               1989 

 
McKinsey & Co. Mini-MBA Conference 

"Economic Analysis of Pricing, Costing, and Strategic Business Behavior"                  1989 

1994 

 
Olin Conference on Regulatory Mechanism Design 

"Revolutions in Regulatory Theory and Practice: Exploring The Gap"                          1989 

 
University of Dundee Conference on Industrial Organization and Strategic Behavior 

"Mergers in Differentiated Product Industries"                                                               1988 

 
Leif Johanson Lectures at the University of Oslo 

"Normative Issues in Industrial Organization"                                                                1988 

 
Mergers and Competitiveness: Spain Facing the EEC 

"Merger Policy"                                                                                                               1988 

"R&D Joint Ventures"                                                                                                     1988 

 
New Dimensions in Pricing Electricity 

"Competitive Pricing and Regulatory Reform"                                                               1988 

 
Program for Integrating Economics and National Security: Second Annual Colloquium 

"Arming Decisions Under Asymmetric Information"                                                     1988 

 
European Association for Research in Industrial Economics 

"U.S. Railroad Deregulation and the Public Interest"                                                      1987 

"Economic Rationales for the Scope of Privatization"                                                    1989 

"Discussion of Licensing of Innovations"                                                                       1990 

 
Annenberg Conference on Rate of Return Regulation in the Presence of Rapid Technical Change 

"Discussion of Regulatory Mechanism Design in the Presence 

of Research, Innovation, and Spillover Effects"                                                             1987 

 
Special Brookings Papers Meeting 

"Discussion of Empirical Approaches to Strategic Behavior"                                        1987 

"New Merger Guidelines"                                                                                                1990 

 
Deregulation or Regulation for Telecommunications in the 1990's 

"How Effective are State and Federal Regulations?"                                                      1987 
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Conference Board Roundtable on Antitrust 

"Research and Production Joint Ventures"  1990 

"Intellectual Property and Antitrust"  1987 

 
Current Issues in Telephone Regulation 

"Economic Approaches to Market Dominance: Applicability of 

Contestable Markets" 1987 

 
Harvard Business School Forum on Telecommunications 

"Regulation of Information Services" 1987 

 
The  Fowler  Challenge: Deregulation  and  Competition  in  The  Local  Telecommunications 

Market 

"Why Reinvent the Wheel?" 1986 

 
World Bank Seminar on Frontiers of Economics 

"What Every Economist Should Know About Contestable Markets" 1986 

Bell Communications Research Conference on Regulation and Information 

"Fuzzy Regulatory Rules" 1986 

 
Karl Eller Center Forum on Telecommunications 

"The Changing Economic Environment in Telecommunications: 

Technological Change and Deregulation" 1986 

 
Railroad Accounting Principles Board Colloquium 

"Contestable Market Theory and ICC Regulation 1986 

 
Canadian Embassy Conference on Current Issues in Canadian -- U.S. Trade and Investment 

"Regulatory Revolution in the Infrastructure Industries" 1985 

 
Eagleton Institute Conference on Telecommunications in Transition 

"Industry in Transition: Economic and Public Policy Overview" 1985 

 
Brown University Citicorp Lecture 

"Logic of Regulation and Deregulation" 1985 

 
Columbia University Communications Research Forum 

"Long Distance Competition Policy" 1985 

 
American Enterprise Institute Public Policy Week 

"The Political Economy of Regulatory Reform" 1984 

 
MIT Communications Forum 

"Deregulation of AT&T Communications" 1984 
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Bureau of Census Longitudinal Establishment Data File and Diversification Study Conference 

"Potential Uses of The File" 1984 

 
Federal Bar Association Symposium on Joint Ventures 

"The Economics of Joint Venture Assessment" 1984 

 
Hoover Institute Conference on Antitrust 

"Antitrust for High-Technology Industries" 1984 

 
NSF Workshop on Predation and Industrial Targeting 

"Current Economic Analysis of Predatory Practices" 1983 

 
The Institute for Study of Regulation Symposium: Pricing Electric, Gas, and 

Telecommunications Services Today and for the Future 

"Contestability As A Guide for Regulation and Deregulation" 1984 

 
University of Pennsylvania Economics Day Symposium 

"Contestability and Competition: Guides for Regulation and Deregulation" 1984 

 
Pinhas Sapir Conference on Economic Policy in Theory and Practice 

"Corporate Governance and Market Structure" 1984 

 
Centre of Planning and Economic Research of Greece 

"Issues About Industrial Deregulation" 1984 

"Contestability:  New Research Agenda" 1984 

 
Hebrew and Tel Aviv Universities Conference on Public Economics 

"Social Welfare Dominance Extended and Applied to Excise Taxation" 1983 

 
NBER Conference on Industrial Organization and International Trade 

"Perspectives on Horizontal Mergers in World Markets" 1983 

 
Workshop on Local Access:  Strategies for Public Policy 

"Market Structure and Government Intervention in Access Markets" 1982 

 
NBER Conference on Strategic Behavior and International Trade 

"Industrial Strategy with Committed Firms:  Discussion" 1982 

 
Columbia  University  Graduate  School  of  Business,  Conference  on  Regulation  and  New 

Telecommunication Networks 

"Local Pricing in a Competitive Environment" 1982 

 
International  Economic  Association  Roundtable  Conference  on  New  Developments  in  the 

Theory of Market Structure 
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"Theory of Contestability"  1982 

"Product Dev., Investment, and the Evolution of Market Structures" 1982 

 
N.Y.U. Conference on Competition and World Markets: Law and Economics 

"Competition and Trade Policy--International Predation" 1982 

 
CNRS-ISPE-NBER Conference on the Taxation of Capital 

"Welfare Effects of Investment Under Imperfect Competition" 1982 

 
Internationales Institut fur Management und Verwalturg Regulation Conference 

"Welfare, Regulatory Boundaries, and the Sustainability of Oligopolies" 1981 

NBER-Kellogg Graduate School of Management Conference on the 

Econometrics of Market Models with Imperfect Competition 

"Discussion of Measurement of Monopoly Behavior: An 

Application to the Cigarette Industry" 1981 

 
The Peterkin Lecture at Rice University 

"Deregulation:  Ideology or Logic?" 1981 

 
FTC Seminar on Antitrust Analysis 

"Viewpoints on Horizontal Mergers 1982 

"Predation as a Tactical Inducement for Exit"  1980 

 
NBER Conference on Industrial Organization and Public Policy 

"An Economic Definition of Predation" 1980 

 
The Center for Advanced Studies in Managerial Economics Conference on The Economics of 

Telecommunication 

"Pricing Local Service as an Input" 1980 

 
Aspen Institute Conference on the Future of the Postal Service 

"Welfare Economics of Postal Pricing" 1979 

 
Department of Justice Antitrust Seminar 

"The Industry Performance Gradient Index" 1979 

 
Eastern Economic Association Convention 

"The Social Performance of Deregulated Markets for Telecom Services" 

1979 

 
Industry Workshop Association Convention 

"Customer Equity and Local Measured Service" 1979 

 
Symposium on Ratemaking Problems of Regulated Industries 

"Pricing Decisions and the Regulatory Process" 1979 
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Woodrow Wilson School Alumni Conference 

"The Push for Deregulation" 1979 

 
NBER Conference on Industrial Organization 

"Intertemporal Sustainability" 1979 

 
World Congress of the Econometric Society 

"Theoretical Industrial Organization" 1980 

Institute of Public Utilities Conference on Current Issues in Public Utilities Regulation 

"Network Access Pricing" 1978 

 
ALI-ABA Conference on the Economics of Antitrust 

"Predatoriness and Discriminatory Pricing" 1978 

 
AEI Conference on Postal Service Issues 

"What Can Markets Control?" 1978 

 
University of Virginia Conference on the Economics of Regulation 

"Public Interest Pricing" 1978 

 
DRI Utility Conference 

"Marginal Cost Pricing in the Utility Industry: Impact and Analysis" 1978 

 
International Meeting of the Institute of Management Sciences 

"The Envelope Theorem" 1977 

 
University of Warwick Workshop on Oligopoly 

"Industry Performance Gradient Indexes" 1977 

 
North American Econometric Society Convention 

"Intertemporal Sustainability" 1979 

"Social Welfare Dominance" 1978 

"Economies of Scope, DAIC, and Markets with Joint Production" 1977 
 

Telecommunications Policy Research Conference 

"Transition to Competitive Markets" 1986 

"InterLATA Capacity Growth, Capped NTS Charges and Long  
Distance Competition" 1985 

"Market Power in The Telecommunications Industry" 1984 

"FCC Policy on Local Access Pricing" 1983 

"Do We Need a Regulatory Safety Net in Telecommunications?" 1982 

"Anticompetitive Vertical Conduct" 1981 

"Electronic Mail and Postal Pricing" 1980 

"Monopoly, Competition and Efficiency":  Chairman 1979 
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"A Common Carrier Research Agenda" 1978 

"Empirical Views of Ramsey Optimal Telephone Pricing" 1977 

"Recent Research on Regulated Market Structure" 1976 

"Some General Equilibrium Views of Optimal Pricing" 1975 
 

National Bureau of Economic Research Conference on Theoretical Industrial Organization 

"Compensating Variation as a Measure of Welfare Change" 1976 

Conference on Pricing in Regulated Industries: Theory & Application 

"Ramsey Optimal Pricing of Long Distance Telephone Services" 1977 

 
NBER Conference on Public Regulation 

"Income Distributional Concerns in Regulatory Policy-Making" 1977 

 
Allied Social Science Associations National Convention 

"Merger Guidelines and Economic Theory" 1990 

Discussion of "Competitive Rules for Joint Ventures" 1989 

"New Schools in Industrial Organization" 1988 

"Industry Economic Analysis in the Legal Arena" 1987 

"Transportation Deregulation" 1984 

Discussion of "Pricing and Costing of Telecommunications Services" 1983 

Discussion of "An Exact Welfare Measure" 1982 

"Optimal Deregulation of Telephone Services" 1982 

"Sector Differentiated Capital Taxes" 1981 

"Economies of Scope" 1980 

"Social Welfare Dominance" 1980 

"The Economic Definition of Predation" 1979 

Discussion of "Lifeline Rates, Succor or Snare?" 1979 
"Multiproduct Technology and Market Structure" 1978 

"The Economic Gradient Method" 1978 

"Methods for Public Interest Pricing" 1977 

Discussion of "The Welfare Implications of New Financial Instruments" 1976 

"Welfare Theory of Concentration Indices" 1976 

Discussion of "Developments in Monopolistic Competition Theory" 1976 

"Hedonic Price Adjustments" 1975 

"Public Good Attributes of Information and its Optimal Pricing" 1975 

"Risk Invariance and Ordinally Additive Utility Functions" 1974 

"Consumer's Surplus:  A Rigorous Cookbook" 1974 
 

University of Chicago Symposium on the Economics of Regulated Public Utilities 

"Optimal Prices for Public Purposes" 1976 

 
American Society for Information Science 

"The Social Value of Information:  An Economist's View" 1975 

 
Institute for Mathematical Studies in the Social Sciences Summer Seminar 
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"The Sustainability of Natural Monopoly" 1975 

 
U.S.-U.S.S.R. Symposium on Estimating Costs and Benefits of Information Services 

"The Evaluation of the Economic Benefits of Productive Information" 1975 

 
NYU-Columbia Symposium on Regulated Industries 

"Ramsey Optimal Public Utility Pricing" 1975 
 

 
 

Research Seminars: 
 
 

Bell Communications Research (2) University of California, San Diego 
 

Bell Laboratories (numerous) University of Chicago 

Department of Justice (3) University of Delaware 

Electric Power Research Institute University of Florida 

Federal Reserve Board University of Illinois 

Federal Trade Commission (4) University of Iowa (2) 

Mathematica Universite Laval 

Rand University of Maryland 

World Bank (3) University of Michigan 

Carleton University University of Minnesota 

Carnegie-Mellon University University of Oslo 

Columbia University (4) University of Pennsylvania (3) 

Cornell University (2) University of Toronto 

Georgetown University University of Virginia 

Harvard University (2)                                        University of Wisconsin 

Attachment 1Hebrew University                                           University of 

Wyoming Johns Hopkins University (2)                           Vanderbilt 

University 

M. I. T. (4) Yale University (2) 
 

New York University (4) Princeton University (many) 

Northwestern University (2) Rice University 

Norwegian School of Economics and Stanford University (5) 

Business Administration S.U.N.Y. Albany 
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Before the 
Federal Communications Commission 

Washington, D.C. 20554 

In the Matter of 

Business Data Services in an Internet Protocol 
Environment 

Special Access for Price Cap Local Exchange 
Carriers 

AT&T Corporation Petition for Rulemaking 
to Reform Regulation of Incumbent Local 
Exchange Carrier Rates for Interstate Special 
Access Services 

)
)
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

WC Docket No. 16-143 

WC Docket No. 05-25 

RM-10593 

DECLARATION OF DAVID SCHIRACK, MIKE BAER AND SAMUEL BUSHEY 

WINDSTREAM SERVICES, LLC 
1101 17th St., N.W., Suite 802 
Washington, D.C. 20036 
(202) 223-7664 (phone)
(330) 487-2740 (fax)
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DECLARATION OF DAVID SCHIRACK, MIKE BAER AND SAMUEL BUSHEY  
 

1. David Schirack:  My business address is 4001 N. Rodney Parham Road, Little 
Rock, AR 72212.  I am Vice President for Enterprise Finance at Windstream Services, LLC 
(“Windstream”).  I have been employed with Windstream since 2006, and possess 14 years of 
experience in the telecommunications industry.  Prior to assuming my current position, I held 
various positions in financial planning at Windstream.  In my current role, I am responsible for 
financial planning, analysis, and reporting for Windstream’s Enterprise Business Unit.  As part 
of that portfolio, I oversee the financial analysis of the different cost components necessary to 
providing Windstream’s enterprise services to retail customers, both where Windstream has its 
own last-mile customer access facilities, and where it must lease last-mile customer access to a 
location from another carrier.  I am attesting to paragraphs 1, 4-5, and 7-9. 

2. Mike Baer: My business address is 16479 Dallas Parkway, Suite 700, Addison, 
TX 75001.  I am the Director of Access Product Strategy at Windstream.  In my role I am 
responsible for access carrier and product evaluation and procurement supporting all of 
Windstream’s business units.  My organization identifies access carriers and products in any 
given geographic market and positions them within the company to attain the maximum benefit 
for our business units and customers.  In addition to other general sales and quote generation 
support, my team oversees the Network-to-Network Interface (“NNI”) inventory that includes 
deployment of new NNIs, assignment of access loop to those NNIs, and optimization and 
disconnection of underutilized NNI inventory.  I am attesting to paragraphs 2, 4-6, and 10-14. 

3. Samuel Bushey: My business address is 4001 N. Rodney Parham Road, Little 
Rock, AR 72212.  I am currently Director of Access Sales Enablement at Windstream.  In that 
role, I am leading Windstream efforts to improve efficiencies for off-net input costs for customer 
access.  Prior to assuming that role, I held various positions in finance since joining Windstream 
in 2009.  I am attesting to paragraphs 3-5, and 10-14. 

4. We submit this declaration to supplement the Declaration of David Schirack and 
Mike Baer, dated June 28, 2016,1 and the Declaration of Dan Deem, Douglas Derstine, Mike 
Kozlowski, Arthur Nichols, Joe Scattareggia, and Drew Smith.2  

  

                                                           
1  See Declaration of David Schirack and Mike Baer (“Schirack/Baer Declaration”), 

Attachment A to Comments of Windstream Services, LLC, WC Docket Nos. 16-143 and 05-
25, RM-10593 (filed June 28, 2016). 

2  See Declaration of Dan Deem, Douglas Derstine, Mike Kozlowski, Arthur Nichols, Joe 
Scattareggia, and Drew Smith, appended as Attachment A to Comments of Windstream 
Service, LLC, WC Docket No. 05-25, RM-10593, at 2 (filed Jan. 27, 2016) (refiled Apr. 21, 
2016). 
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5. We provide this declaration to support three points:   

(1) The vast majority of the network costs of providing wholesale Ethernet service are 
encompassed within the costs for providing retail Ethernet service, and thus are addressed 
by charges for retail service;  

(2) The provision of retail Ethernet service entails additional costs not incurred for 
providing wholesale service, including costs related to the retail sales process and 
customer support and middle-mile costs; 

(3) Although a wholesale service requires the establishment of interconnection between 
the wholesale provider and the wholesale purchaser—frequently called a Network-to-
Network Interface (“NNI”)—the costs of establishing that interconnection are one-time 
costs and, if amortized over the life of the interconnection facilities and all traffic carried 
over those facilities, are minimal, and far smaller than retail sales-related costs avoided 
with provision of wholesale service. 

I. The Vast Majority of the Network Costs of Providing Wholesale Ethernet Service 
Are Included in the Costs for Retail Ethernet Services, and Would Be Addressed by 
Retail Charges.   

6. The ILEC’s Ethernet network facilities comprise routers linked by transport 
facilities.  With the exception of interconnection facilities, which we discuss further below, these 
Ethernet network facilities can be used for retail or wholesale service interchangeably.  In 
Windstream’s experience, when a facilities-based provider, typically the ILEC, incorporates 
Ethernet transmission into a retail service such as a private line or a Wide Area Network (WAN), 
the ILEC customarily charges a port charge and a committed information rate (CIR) charge for 
each end point.  That retail charge includes not just last-mile transmission over the loop from the 
ILEC’s central office to the customer premises, but also some amount of transport among 
different offices on the ILEC’s Ethernet network, for some providers with and for other 
providers (such as AT&T) without limits on the distances between offices.3  Accordingly, within 
the area in which the ILEC imposes no additional distance-related charges for retail Ethernet 
service, the transport utilized by a wholesale provider to reach the interconnection facility is fully 
encompassed within the scope of the ILEC’s retail charges. 

II. Retail Ethernet Charges Also Cover Significant, Incremental Costs Not Incurred for 
Wholesale Service.   

Sales, Marketing, and Customer Support 

7. These same retail port and CIR charges also cover the ILEC’s sales, marketing, 
and customer support costs incurred specifically for retail customers.  These costs include sales 
commissions and incentive compensation, network design, hardware and software 
implementation, implementation and integration with the total communications solution being 
provided, and ongoing customer care.  One indicator of the low end of these costs is the 
                                                           
3  Id. ¶ 6. 

REDACTED - FOR PUBLIC INSPECTION



4 
 

commissions paid to third party sales agents and channel partners, who are typically 
compensated through a percentage of the total retail revenue generated by a customer over the 
term of the contract.  ***BEGIN HIGHLY CONFIDENTIAL***  

 
***END HIGHLY CONFIDENTIAL***  

8. In contrast, when Windstream purchases a wholesale Ethernet service, the sales, 
marketing, and customer costs specific to a Windstream retail customer—including all listed in 
the prior paragraph—are incurred by Windstream’s retail operations and not by the ILEC.   

9. Retail sales costs dwarf carrier sales costs as a percentage of recurring revenues.  
The sales operations for Windstream’s carrier customers that purchase on a wholesale basis are 
more streamlined and automated than with retail customers, with carriers placing wholesale 
orders for specific circuits pursuant to overarching master contracts through ordering systems 
designed for that purpose.  Windstream’s carrier customers determine where they need last-mile 
inputs and purchase those from Windstream to supplement the wholesale purchaser’s own inputs 
to deliver the finished retail service.  As a result, Windstream’s carrier business attributes 
***BEGIN HIGHLY CONFIDENTIAL***  

 
***END 

HIGHLY CONFIDENTIAL***4 

Additional Network and Facilities Included in Retail Charges 

10. To the extent, as discussed in paragraph 5, above, that there is no separate 
distance-based charge for transport, either because the provider does not have such charges or 
the end user locations are located within the allowed distance, the retail port charge and CIR rate 
includes middle-mile backbone transport.  The retail port and CIR charges may also include 
connections through a gateway to the public switched telephone network or the Internet, unless 
those are broken out to be priced separately.   

11. In contrast, when Windstream purchases a wholesale Ethernet service, those 
network and facilities costs are incurred by Windstream and not by the ILEC.  Once the 
customer’s traffic goes across the NNI, it is on Windstream’s network, over which Windstream 
provides the middle-mile transport to one or more Windstream offices or another carrier’s office 
where Windstream has collocated its equipment.  The ILEC does not incur these middle-mile 
costs for this traffic.  The same customer traffic may also be transmitted over Windstream’s 
network through a gateway to the public switched telephone network or to the Internet, with 
Windstream, not the ILEC, incurring the costs of doing so.   

                                                           
4   See Schirack/Baer Declaration ¶ 9. 
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III. Wholesale-Specific Interconnection Costs Do Not Significantly Offset Retail Sales 
Costs and Other Incremental Costs of Providing Retail Ethernet Services.   

12. One difference between wholesale and retail services is that, to provide a 
wholesale service, the wholesale provider must be able to hand traffic off to the wholesale 
purchaser.  To do so, carriers establish interconnection—termed “Network-to-Network 
Interface.”  Windstream’s experience is that there usually is at least one NNI per interconnecting 
carrier in each Local Access and Transport Area, with the specific NNI location subject to 
negotiation by providers, and frequently within the same areas as the transport included in the 
ILEC’s retail charges.   

13. The NNI is not a separate physical piece of network equipment, nor does it 
involve the procurement of special software distinct from the routers and transmission facilities 
used to handle a carrier’s retail traffic.  The NNI between carriers is established merely using a 
router port and card.  The router itself is also used by the ILEC for routing traffic to and from 
customers other than the wholesale carrier purchaser, and is not an incremental cost of 
establishing the NNI.  Port cards are dedicated to specific customers when used for retail 
services, but in the case of a carrier customer, all traffic between the two carriers will pass 
through the same port cards, not just traffic from any specific end user location.  The router port 
is part of the router itself, and is long-lived—in the range of five to ten years.  The port card is 
also long-lived, usually in the range of five years, and has a one-time nominal cost of a few 
hundred dollars.  There may be a small amount of ongoing operations and maintenance costs 
associated with the interconnection as well. 

14. If the port and port card costs are amortized over all the traffic carried between 
the wholesale provider and wholesale purchaser over the life of the router and card, added to any 
ongoing operations and maintenance costs, and thus rolled into recurring port and CIR charges, 
the added costs are minimal—on the order of a few percent of the total port and CIR charges.  As 
such, they are much smaller than the retail sales costs that Windstream itself experiences, and 
that it expects other providers, including other ILECs, experience as well.5  Accordingly, NNI 
costs would never be expected to exceed retail sales-related costs. 

 

 

                                                           
5  See id. ¶¶ 7, 9. 
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DECLARATION OF CHRISTOPHER NEIN  
 

1. My name is Christopher Nein, and my business address is 30 South Wacker 

Drive, Suite 2800, Chicago, Illinois 60600.  I am currently the President–West Region, 

Windstream Enterprise Sales.  In my current role I am responsible for overseeing the strategy, 

sales, revenue protection and operations for direct sales, account management and channel 

partner sales across 26 states for Windstream’s Enterprise business.  Before assuming my current 

position in January 2014, I served as Vice President and General Manager for Windstream Direct 

Sales for 7 years.  Prior to joining Windstream in 2006, I held executive roles in sales at several 

major telecommunications carriers, and have over 25 years’ experience in sales in the 

telecommunications industry. 

2. I submit this declaration to provide additional information supplementing the 

Declaration of David Schirack and Mike Baer, dated June 28, 2016,1 and the Declaration of Dan 

Deem, Douglas Derstine, Mike Kozlowski, Arthur Nichols, Joe Scattareggia, and Drew Smith,2 

specifically with respect to Windstream’s experience in submitting bids for business data 

services customers at off-net locations where Windstream must obtain last-mile customer access 

from another provider, typically the incumbent local exchange carrier (ILEC). 

3. To quote a price for a potential off-net customer, Windstream must first determine 

its options for provisioning last-mile connectivity.  Whether Windstream can serve the customer, 

                                                           
1  See Declaration of David Schirack and Mike Baer (“Schirack/Baer Declaration”), 

Attachment A to Comments of Windstream Services, LLC, WC Docket Nos. 16-143 and 05-
25, RM-10593 (filed June 28, 2016). 

2  See Declaration of Dan Deem, Douglas Derstine, Mike Kozlowski, Arthur Nichols, Joe 
Scattareggia, and Drew Smith, appended as Attachment A to Comments of Windstream 
Service, LLC, WC Docket No. 05-25, RM-10593 (filed Jan. 27, 2016) (refiled Apr. 21, 
2016). 

REDACTED - FOR PUBLIC INSPECTION 



3 
 

and at what prices it can offer service, depend on the availability and cost of the last-mile 

connectivity input.  Thus, for potential off-net customers, Windstream is unable to quote a 

potential customer a price for services unless and until it knows the costs of its input. 

4. Business data services customers expect that providers will be able to quote rates 

in a timely manner and, if there is more than one bidder, to determine whether it will be able and 

willing to match another bid.  The amount of time that a potential customer is willing to wait for 

a match varies by customer, but in my experience, customers are rarely if ever willing to wait 

more than two weeks for a matching offer from a competitive provider if the ILEC has also 

provided a quote.  If Windstream is unable to make a counteroffer within that amount of time, it 

almost always loses that potential customer. 

5. Windstream may be able to offer the customer a lower quote if its customer 

access input costs enable Windstream to do so.  However, if the ILEC’s quoted offer to the 

potential retail customer is at or even below the rate that Windstream would have to pay for the 

last-mile input to the same capacity, then Windstream would not be able to match or beat the 

offer unless the costs for customer access are also significantly reduced. 

6. Given the potential customer’s timeframe, Windstream has found that even if it 

believes that an ILEC’s charges for last-mile access, such as the wholesale rate for an existing 

connection or charges for special construction, are contrary to the Federal Communication 

Commission’s requirements, it almost never would be able to file and resolve a formal complaint 

in time to make a difference to Windstream’s ability to compete for the customer.  In these cases, 

because Windstream cannot be certain of its costs, it cannot offer the customer a viable new 

quote and thus loses the potential customer to another provider, usually to the ILEC itself.  Even 
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if Windstream prevailed months later in its complaint and would be able to obtain a lower 

wholesale price, the customer would have already entered into a multiyear contract. 
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