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Introduction and Summary
	The Pennsylvania Public Utility Commission (Pa. PUC) hereby submits this Reply Comment in response to the Federal Communication Commission’s (FCC or Commission) Further Notice of Proposed Rulemaking (FNPRM) regarding business data services (BDS) released on May 2, 2016.[footnoteRef:1]  The major thrust of the FNPRM is on establishing a regulatory framework to protect and advance competition for special access services — the business data services (BDS) firms use to fulfill their enterprise-level broadband requirements.   [1:  Business Data Services in an Internet Protocol Environment, Tariff Investigation Order and Further Notice of Proposed Rulemaking, 21 FCC Rcd 4723 (2016) (“FNPRM” or “BDS FNPRM”).] 

	
	On June 27, 2016, Verizon and INCOMPAS filed a Joint Letter[footnoteRef:2] proposing an outline for a new regulatory paradigm for BDS to more appropriately address the rapid technological changes and to facilitate robust competition that will result in improved services for enterprise business customers and residential customers (“Verizon/INCOMPAS Joint Proposal” or “Joint Proposal”).   [2:  Letter from Kathleen Grillo, Senior Vice President, Public Policy and Government Affairs, Verizon, and Chip Pickering, Chief Executive Officer, INCOMPAS, to Marlene H. Dortch, Secretary, FCC WC Docket No. 05-25 and RM-10593 (filed June 27, 2016) (Verizon/INCOMPAS June 27th Joint Letter).] 


	The Pa. PUC appreciates the opportunity to file this Reply Comment.  As an initial matter, the Pa. PUC’s Reply Comment should not be construed as binding on the Pa. PUC in any proceeding before the Pa. PUC.  The suggestions contained in the Reply Comment may change in response to subsequent events. This includes developments at the federal or state level, including the filing of ex parte pleadings.   

	The Pa. PUC does not object to various aspects of the Verizon/INCOMPAS Joint Proposal framework for BDS regulation as we explain further below.  The Pa. PUC agrees that the Commission should adopt a technology-neutral regulatory regime for BDS and that the Verizon/INCOMPAS joint proposal is a good launching point to establish a technology- neutral regulatory framework within the census blocks encompassed by the Joint Proposal.  

	The considerations supporting the viability of the Joint Proposal in Verizon’s census blocks may not be universal to all other incumbent local exchange carriers (ILECs), particular rural ILECs, whom face entirely distinct economic challenges in their respective service territories.  Consequently, the FCC should avoid extending the Joint Proposal beyond Verizon’s census blocks or, if it does so, any FCC decision should occur in a manner that does not undermine the impacted rural ILECs’ ongoing CAF Phase II commitments, BIAS mandates, or COLR obligations.  The fact that Verizon is a proponent of the Joint Proposal notwithstanding their status as a carrier of last resort (COLR) implies that Verizon believes the Joint Proposal is not harmful to their continuing COLR obligation.  That, however, may not be the case for other ILECs.  Thus, this is an important structural difference that warrants against expanding the Joint Proposal to them or, if it does, an expansion with several conditions.  

	First, those BDS providers who are, or shortly will be, subject to CAF Phase II commitments, BIAS mandates, and COLR obligations should be permitted to demonstrate, in a timely and transparent fashion, to the states, the FCC and stakeholders that implementation of the Joint Proposal adversely impacts their CAF II commitments, BIAS obligations, and COLR mandates.  Second, the states should have a role in reviewing the filings and expressing a recommendation to the FCC on any such claim.  Third, the Joint Proposal should not be applied in those instances where the carrier or provider with CAF II commitments, BIAS obligations, or COLR mandates demonstrates that doing so undermines those obligations.  This meshes CAF II commitments, BIAS mandates, and COLR obligations with the FCC’s current Broadband Lifeline Order initiative.  Finally, any carrier that avails themselves of this remedy should also be expected to undertake and implement broadband affordability as a condition to such relief consistent with the FCC’s own recent Broadband Lifeline program.  	

	The Pa. PUC makes these suggestions to reconcile the state and federal mandate to promote competition with the equally compelling state and federal mandate to preserve and promote universal service.  The Pa. PUC suggests that it is inequitable to change the rules or reasonable business expectations that carriers relied on when it comes to BDS service if they show that they incorporated those revenues as part of their decision whether to accept or reject the CAF II offers of support.  This is particularly inequitable here because the rules may change well in advance of completing those CAF II commitments.  

	 The PA PUC submits that the carriers’ BDS revenues may well have been an important component in the providers’ calculation when they made those commitments less than two years ago.  

	Consequently, the providers offering the Joint Proposal may not be similarly situated to other ILECs .  Accordingly, it appears to be inequitable and unfair to apply the proposed rate and productivity reforms of carriers or providers who lack CAF II commitments, BIAS mandates, and COLR obligations without taking into account these structural differences of other ILECs.  

	Finally, the Pa. PUC supports the FCC’s goal of finally concluding the issue of BDS services, a/k/a special access, and revenues.  This has been a contentious discussion for over a decade.  The Pa. PUC applauds the parties to the Joint Proposal.  It may well be a solution to this vexing policy issue.  However, the result must also be reconciled with CAF II commitments, BIAS mandates, and COLR obligations imposed on other ILECs who may be subject to the Joint Proposal if that proposal is expanded to include them.  
  
	Consequently, the Pa. PUC states that any criteria the Commission establishes for this evaluation should not violate or obfuscate independent state law.  The Pa. PUC asserts that concerns about ongoing technological changes, competitive access, and universal service should be addressed within the principle of cooperative federalism.  Illinois Payphone Association v. FCC, 752 F.3d 1018 (D.C. Cir. 2014), cert denied 2015 Lexis 2047 (U.S., March 23, 2015); AT&T Corp. v. Core Communications, 806 F.3d 715, 726 (3d. Cir. 2015).  
	
Background

Over several years and through various proceedings, the Commission has tried a variety of ways to protect and promote competition in the BDS marketplace.  This FNPRM is the Commission’s latest attempt to promote competition for BDS and the Commission sought comment on this tentative conclusion regarding the manner it should go about replacing the existing, fragmented and outdated rules with a new technology-neutral framework that classifies markets as either non-competitive or as competitive.  In the FNPRM, the Commission proposes a manner to identify competitive markets versus noncompetitive markets and seeks comment on which de-regulatory measures it should implement in competitive markets while maintaining minimal oversight to ensure that the provision of telecommunications services is just and reasonable.  Concomitantly, the Commission sought comment on the set of rules to safeguard customers in non-competitive markets, including the use of price regulation and the prohibition of certain tying arrangements that harm competition.  Additionally, the FCC sought comment on the proposal that tariffs should not be used in the future as part of the regulation of broadband data service in either competitive or non-competitive markets.

	In response to the FNPRM, both Verizon and INCOMPAS filed separate Comments requesting that the Commision adopt the proposed regulatory framework for the BDS marketplace set forth in their June 27th Joint letter.  Specifically, the Verizon/INCOMPAS Joint Proposal recommends that certain types of Business Data Services in all census blocks should be deemed competitive or non-competitive based on bandwidth thresholds.  In particular, it proposes that BDS with a high-bandwidth threshold of 1 Gbps or above would be deemed competitive, while BDS with a low-bandwidth threshold at or below 50 Mbps would be deemed noncompetitive.  Second, for BDS between the above thresholds, the Joint Proposal recommends that a Competitive Market Test (CMT) using census blocks as the relevant geographic area should be used to determine whether BDS in a relevant market is competitive or noncompetitive and that the competitiveness of the census block should be based upon the number of facilities-based providers in the census block.  

Third, the Joint Proposal recommends that ex ante price regulation for all packet-based BDS deemed non-competitive, including benchmarks.  The Joint Proposal supports accomplishing this through a benchmark price approach for such packet-based BDS and applying in a way that such regulation is technology-neutral and does not discourage new entrants from entering markets and building facilities to compete with existing providers and which may recognize differences in bandwidth, term, and class of service.  Also, the Joint Proposal indicates that, going forward, the benchmarks should be reduced annually by 4.4% minus inflation to reflect increased efficiencies and that the Commission should review this periodically to account for market conditions.  
Lastly, the Joint Proposal recommends that price caps should apply to time-division multiplexed (TDM)-based Business Data Services in areas served by price cap ILECs.  Additionally, the Joint Proposal recommends a proposed one-time adjustment to these rates (implemented over no more than a two-year period) to account for the freeze in rates under the CALLS Order,[footnoteRef:3] and that going forward there should be an annual adjustment to rates based on an X-factor of 4.4% minus inflation.  [3:  See Access Charge Reform, CC Docket Nos. 96-262, 94-1, 99-249, 96-45, Sixth Report and Order in CC Docket Nos. 96-262 and 94-1, Report and Order in CC Docket No. 99-249, Eleventh Report and Order in CC Docket No. 96-45, 15 FCC Rcd 12962, 12977-79, paras. 4, 36-42 (2000) (CALLS Order), aff’d in part, rev’d in part, and remanded in part, Texas Office of Public Util. Counsel v. FCC, 265 F.3d 313 (5th Cir. 2001), cert. denied, Nat’l Ass’n of State Util. Consumer Advocates v. FCC, 535 U.S. 986 (2002), on remand, Access Charge Reform, CC Docket Nos. 96-262, 94-1, 99-249, 96-45, Order on Remand, 18 FCC Rcd 14976 (2003) (CALLS Remand Order).  ] 


Discussion
The Pa. PUC does not object to the Verizon and INCOMPAS Joint Proposal.  The Pa. PUC believes this Joint Proposal may be a creative way to finally resolve a contentious proceeding that has been underway for over a decade.  However, as set out above, the Pa. PUC urges the FCC to avoid imposing this Joint Proposal on all providers with CAF II commitments, BIAS mandates, and COLR obligations given their distinctly different role in providing telecommunications.  If, however, the FCC does decide to apply the Joint Proposal to them, the FCC should do so in a manner outlined above.  

The Pa. PUC will now discuss each aspect of the Joint Proposal supporting the view that it does not object to the Joint Proposal.  



I.	Competitive Market Test Criteria for Business Data Services
1.	Relevant Geographic Area for Evaluating Competition
In the FNPRM, the Commission sought comment on using census blocks or a larger or more granular area, e.g. the building or cell site location, as the relevant as the geographic area for applying a CMT.  The Joint Proposal recommends that the Commission should use census blocks as the relevant geographic area for the CMT.  

The Pa. PUC does not oppose the Joint Proposal’s recommendation that the Commission use census blocks as the relevant geographic area for a CMT used to determine whether BDS in a relevant market is competitive or noncompetitive, particularly given the FCC’s reliance on census blocks in its universal service support reforms.  The Commission has acknowledged that the geographic area utilized for the CMT must be narrow enough so that the competitive conditions within each area are reasonably similar, yet broad enough to be administratively workable.[footnoteRef:4]   [4:  See Access Charge Reform, CC Docket No. 96-262; Price Cap Performance Review for Local Exchange Carriers, CC Docket No. 94-1, et al., Fifth Report and Order and Further Notice of Proposed Rulemaking, 14 FCC Rcd 14221,  14260, para. 71. (Pricing Flexibility Order).] 


The Pa. PUC asserts that the Metropolitan Statistical Area (MSA) level is not the proper area within which to measure competition for BDS as it is unlikely that BDS supply in one part of an MSA would constrain the provision of BDS where it is provisioned in another part of the MSA.  Census blocks are smaller and more precise of a geographic area for any CMT.  Analyzing competition at the census block level is administratively workable as it is sufficiently granular enough to determine appropriately the competitiveness of the BDS market in that smaller relevant geographic area.  

2.	Number of Competitors in the Relevant Geographic Area
The Pa. PUC agrees with the Commission’s determination that the competitive effect on pricing increases as the number of competitors in the area increases.[footnoteRef:5]  The Joint Proposal states that four or more facilities-based providers with a fiber presence, including the ILEC, are necessary to ensure just and reasonable rates for BDS in a census block area.  The Pa. PUC does not oppose the Commission using the number of facilities-based provider as a bright-line competitive trigger to deem the competitiveness of a census block.  However, the Pa. PUC offers some suggested modifications to this particular recommendation.   [5:  Id. at 4846, para. 294. ] 


There are two main groups of BDS suppliers, the ILEC and competitive local exchange carriers (CLECs).[footnoteRef:6]  ILECs are the primary facilities-based suppliers of legacy TDM services and increasingly provide packet-based BDS.[footnoteRef:7]  In fact, they comprise one of the two providers with over 90% of the facilities that actually serve end-user consumers. [6:  Id. at 4745, para. 51.]  [7:  Id. at 4746, para. 52.] 


This is largely due to their historical position as the monopoly provider of telecommunications services and the COLR, the ILECs’ networks, primarily consisting of copper to locations, central offices, and circuit switches, have been ubiquitously deployed to connect residential and business locations throughout their respective service territories.  However, as the Commission has acknowledged, over the past few decades, ILECs have increasingly updated their copper networks with fiber and IP-based architecture to improve system capacity to handle the ever increasing demand for data services and to gain efficiencies.[footnoteRef:8] [8:  Id.] 


CLECs are further divided into two provider types, non-cable and cable.  To a lesser extent, cable system operators have deployed fiber all the way to the end user location.[footnoteRef:9]  However, as the Commission has noted, unlike ILECs and cable providers, non-cable operators lack the necessary budgets and economies of scale to viably overbuild and connect all businesses in an area with their own facilities in the hopes of attracting sales.[footnoteRef:10]  Thus, non-cable CLECs typically do not ubiquitously deploy connections to locations in a local geographic area but instead target deployment in dense urban areas in response to significant business demand for BDS.[footnoteRef:11]  Their presence in those markets where they do operate is an essential component of competition.  The Joint Proposal seems to recognize that.   [9:  Id. at 4749, para. 60.]  [10:  Id. at 4747, para. 54]  [11:  Id.] 


Consequently, they generally invest in transport within a local area based on potential demand and then rely on a mix of facility-based deployments and leased lines to connect end-user locations to their network facilities.[footnoteRef:12]  Additionally, ILECs are the primary wholesale supplier of BDS and leased lines to competitive providers.[footnoteRef:13]  Further, ILECs provide DS1s, DS3s and bare copper loops at unbundled network elements (UNEs) pursuant to 47 U.S.C. § 251(c)(3).  However, the availability of UNEs from ILECs is limited.[footnoteRef:14] [12:  Id.]  [13:  Id. at 4747, para. 56.]  [14:  Id. 4748, para. 57.] 


The Pa. PUC does not object to the Commission measuring the number of fiber-based competitors in a census block as an adequate indicator of the competitiveness of BDS offered in the relevant census block.  Nevertheless, a facilities-based provider should be counted as a part of this bright-line trigger only if it is currently offering the requisite BDS services to consumers in the census block.  While it may be assumed that the ILEC has a ubiquitous fiber presence throughout the census block area, the same cannot be assumed for CLECs.  The CLEC may be relying on UNEs to provision BDS to its customers.[footnoteRef:15]  Thus, a provider only utilizing UNEs or “best efforts” services would not count towards the number of facilities-based competitors.  Moreover, as set forth in the Joint Proposal, the ILEC, including all of its affiliates operating within the census block, would be deemed to be a single facilities-based provider in the census block.   [15:  See e.g., Table 15 of the FCC’s Local Competition Report of October 2014.  Stand-alone CLEC constitute roughly 8.8% (5,023) of the 56,587 lines the CLECs use to provide wireline service in competition with incumbents.  The remainder rely 25.2% on ILEC resale and UNEs (7,982 and 6,320,respectively) or 65% VoIP (37,257).  ] 


3.	Relevant Products for Evaluating Competition
In the FNRPM, the Commission sought comment on whether to apply the CMT based on different BDS customer classes at varying bandwidths.[footnoteRef:16]  The Joint Proposal recommends that certain types of BDS in all census blocks should be deemed competitive or non-competitive based on bandwidth thresholds.   In particular, BDS with a high-bandwidth threshold of 1 Gbps or above would be deemed competitive, while BDS with a low-bandwidth threshold at or below 50 Mbps would be deemed noncompetitive.   [16:  See FNPRM, 21 FCC Rcd at 4844, para. 285.] 


	The Commission noted that there is substantial evidence indicating that the supply of BDS above 50 Mbps tends to be more competitive than the supply of BDS at lower bandwidths.[footnoteRef:17]  The Pa. PUC does not object to the Joint Proposal’s recommendation that the triggering criterion for a competitiveness finding of BDS should be based on bandwidth levels.  The Joint Proposal’s bright-line approach recommendation that all BDS at or below a specified threshold should be deemed competitive or non-competitive in all census blocks is administratively feasible and technologically-neutral.   [17:  See FNPRM, 21 FCC Rcd at 4791, para. 162, Appendix B, Rysman White Paper at IV. C.] 


4.	Rate Regulation for all Packet-based BDS in Noncompetitive Markets

As mentioned above, the Joint Proposal recommends the following:
· Business Data Services at or below 50 Mbps threshold should be deemed noncompetitive in all census blocks.
· Business Data Services above 1 Gbps threshold should be deemed competitive
· Business Data Services between the thresholds specified above should be subject to a competition test.

Accordingly, the Joint Proposal recommends further that for markets that lack sufficient competition to ensure just and reasonable rates for BDS, the Commission must utilize ex ante price regulation for all packet-based BDS deemed non-competitive, including benchmarks.  Specifically, the Joint Proposal supports establishing a benchmark price approach for such packet-based BDS and applying in a way that such regulation is technology-neutral and recognize differences in bandwidth, term, and class of service, but exempts new entrants, so such regulation does not discourage them from entering markets and building facilities to compete with existing providers.  Also, the Joint Proposal indicates that, going forward, the benchmarks should be reduced annually by 4.4% minus inflation to reflect increased efficiencies and that the Commission should review this periodically to account for market conditions.  

The Pa. PUC does not oppose this particular recommendation.  This recommendation aligns with the Commission’s tentative conclusion to adopt a technologically-neutral regulatory framework for BDS.  The Pa. PUC finds it significant that the major facility provider, Verizon, and many competitors jointly conclude that this is a viable solution.  


		5.	Regulation of Legacy TDM-based Business Data Services

The Joint Proposal recommends that price caps should apply to TDM-based Business Data Services in areas served by price cap ILECs.  Additionally, the Joint Proposal recommends a proposed one-time adjustment to these rates (implemented over no more than a two-year period) to account for the freeze in rates under the CALLS Order, and that going forward there should be an annual adjustment to rates based on an X-factor of 4.4% minus inflation.

The Pa. PUC does not object to this recommendation.  The Commission should adopt a technology-neutral regulatory regime for BDS that does not prevent migration to successor networks providing BDS.  A technology neutral regulatory framework is essential to ensure that the Commission can address the lack of BDS competition when TDM-based BDS services become obsolete and are no longer available to consumers and to promote investment in evolving BDS services.  

However, those rural ILECs who provide BDS and who are, or shortly will be,
subject to CAF Phase II commitments, BIAS mandates, and COLR obligations should be permitted to demonstrate, in a timely and transparent fashion, to the states, the FCC and other stakeholders how the implementation of a one-time adjustment in rates impacts their CAF Phase II commitments, BIAS obligations, and COLR mandates.  The states should have a role in reviewing these filings and expressing a recommendation to the FCC on any such claim.  Lastly, the one-time price adjustment and the annual application of the annual productivity factor to reduce rates should not be applied in those instances where the carrier with CAF II commitments, BIAS obligations, or COLR mandates demonstrates that doing so undermines those obligations or adversely impacts the carrier’s ability to provision BDS in its service territory.  Prices for BDS in rural areas should account for the higher costs of providing such services in those areas and if the rural ILEC is able to justify its costs via evidence like cost studies then it should not be subjected to the adjustment of its BDS rates as proposed in the Joint Propsal.

The Pa. PUC appreciates this opportunity to file a Reply Comment in this proceeding.

Respectfully submitted,
Pennsylvania Public Utility Commission


/s/ David E. Screven 
David E. Screven, Esquire
Assistant Counsel,

Pennsylvania Public Utility Commission
Commonwealth Keystone Building
400 North Street
Harrisburg, PA 17120
(717) 787-2126
Email: dscreven@pa.gov
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