BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D.C. 20554

In the Matter of
CG Docket No. 02-278
Petition of North American

Bancard, LLC for Retroactive Waiver
Of 47 C.F.R. §64.1200(a)(4)(iv)

CG Docket No. 05-338

— N N N N

PETITION FOR RETROACTIVE WAIVER

Pursuant to Section 1.3 of the Federal Communication Commission’s (the “Commission”)
Rules, 47 C.F.R. § 1.3, and Paragraph 30 of the Commission’s Order, CG Docket Nos. 02-278, 05-
338, FCC 14-164, 29 FCC Rcd. 13998 (rel. Oct. 30, 2014), Petitioner North American Bancard,
LLC (“Petitioner” or “NAB”), through its attorneys, respectfully requests that the Commission grant
it a retroactive waiver of the opt-out notice requirement in Section 64.1200(a)(4)(iv) of its rules with
respect to any solicited facsimiles that have been transmitted by or on behalf of NAB prior to April
30, 2015.
I. INTRODUCTION & BACKGROUND

NAB is merchant services company headquartered in Troy, Michigan. NAB provides
payment transaction services (i.e. credit card processing) to merchants of many sizes. As part of its
offerings, NAB communicates important information about its goods and services via facsimile to
individuals and entities which have consented to receive such communications and/or maintain an
established business relationship with NAB.

As the Commission is aware, opportunistic plaintiff attorneys are frequently filing putative
class action lawsuits seeking windfall recoveries for alleged violations of the Telephone Consumer
Protection Act’s (the “TCPA”) prohibition on sending unsolicited facsimile advertisements. These

putative class action lawsuits oftentimes expose businesses to millions, if not billions, of dollars in
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potential liability for purported violations of the TCPA that, at best, have a minimal effect on the
recipient of the facsimile advertisements. The named plaintiffs in such cases often participate in
name only, deferring entirely to their respective counsel in the hopes of gaining some monetary
award to compensate them for the nuisance of receiving a facsimile. The plaintiff attorneys,
however, reap a windfall sum in attorney fees and costs, in part, for the oftentimes inadvertent
failure of businesses to provide opt-out notices on facsimiles that their customers have consented to
receive.

NAB is currently defending one such TCPA lawsuit.' The Litigation NAB is currently
defending alleges Plaintiffs received two unsolicited facsimiles from NAB in 2016 that contained
inadequate opt out notices. On the basis of Plaintiffs’ alleged receipt of the two unsolicited
facsimiles from NAB, Plaintiffs seek to represent a nationwide putative class of individuals and
entities defined as “all persons with fax numbers...who, on or after a date four years prior to the
filing of this action [(i.e. June 3, 2012)],...were sent faxes by or on behalf of defendant North
American Bancard, LLC promoting its goods or services for sale...which did not contain an opt
out notice as described in 47 U.S.C. §227.” Exh. A at {30. The Litigation further alleges ““[t]he
TCPA provides for affirmative defenses of consent or an established business
relationship...conditioned on the provision of an opt out notice that complies with the TCPA[,]” id.
at 420, and “[t]he faxes do not contain an ‘opt out’ notice that complies with 47 U.S.C. §227[,]” Id.
at 18. Of significance, the nationwide putative class of individuals and entities Plaintiffs seek to
represent in the TCPA lawsuit includes individuals and entities which were sent facsimile
advertisements by or on behalf of NAB pursuant to such individuals and/or entities’ prior express

permission.

' See West Loop Chiropractic & Sports Injury Center, Ltd., et al. v. North American Bancard, LLC, et al., Case No.
1:16-cv-05856, pending in the United States District Court for the Northern District of Illinois, Judge Ronald A.
Guzman presiding (the “Litigation”). A true and correct copy is attached hereto as Exhibit A.
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This petition does not seek to have the Commission determine the merit, propriety or
truthfulness of Plaintiffs’ claims and allegations or NAB’s defenses, such as whether Plaintiffs or
any other of the putative class members invited or consented to receive the purported facsimiles at
issue or whether the purported facsimiles at issue are “advertisements” as contemplated by the
TCPA. Such determinations are properly left to the consideration of the district court. Rather, NAB
seeks only a limited retroactive waiver from 47 C.F.R. § 64.1200(a)(4)(iv) with respect to any
solicited facsimiles that have been transmitted by or on behalf of NAB prior to April 30, 2015,
consistent with the over 100 retroactive waivers that the Commission has provided to other
similarly situated entities.

A. The Telephone Consumer Protection Act and the Commission’s Regulations

The Telephone Consumer Protection Act (“TCPA”) prohibits the use of any telephone,
facsimile machine, computer, or other device to send an “unsolicited advertisement” to a facsimile
machine. 47 U.S.C. §227(b)(1)(C). The TCPA was amended in 2005 by the Junk Fax Prevention
Act (“JFPA”). See Junk Fax Prevention Act of 2005, Pub. L. No. 109-21, 119 Stat. 359 (2005).
Relevant to the issues raised herein, the JFPA codified an exception to the prohibition for
companies that send facsimile advertisements to those individuals and entities with whom the
companies have an established business relationship. See 47 U.S.C. § 227(b)(1)(C)(1).

In response to the changes brought about by the JFPA, the Commission amended its rules
concerning fax transmissions. See In re Rules and Regulations Implementing the Telephone
Consumer Protection Act of 1991, Junk Fax Prevention Act of 2005, CG Docket Nos. 02-278 &
05-338, FCC 06-42, 21 FCC Rcd. 3787 (rel. April 6, 2006) (the “Junk Fax Order”). The Junk Fax
Order adopted a rule stating that a facsimile advertisement “sent to a recipient that has provided
prior express invitation or permission to the sender must include an opt-out notice that complies

with the requirements in paragraph (a)(4)(iii) of this section.” 47 C.F.R. § 64.1200(a)(4)(iv); Junk
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Fax Order at App’x A. However, the Junk Fax Order also contained a footnote that further stated
“the opt-out notice requirement only applies to communications that constitute unsolicited
advertisements.” Junk Fax Order at 3810, n. 154. (Emphasis added).

B. The Commission’s October 30, 2014, Order

On October 30, 2014, the Commission issued Order FCC 14-164 regarding the requirement
that opt-out notices be provided on facsimile advertisements, and confirming the rules adopted by
the Junk Fax Order, regardless of whether the recipient had consented to receiving the facsimile. See
In re Rules and Regulations Implementing the Telephone Consumer Protection Act of 1991, Junk
Fax Prevention Act of 2005, CG Docket Nos. 02-278 & 05-338, FCC 14-164, 29 FCC Rced. 13998
(rel. Oct. 30, 2014) (the “Oct. 30 Order”). In addition to its findings, and of paramount importance
to this petition, the Commission granted retroactive waivers of the opt-out requirement to the
petitioners to provide “temporary relief from any past obligation to provide the opt-out notice to
such recipients required by [the Commission’s] rules.” Oct. 30 Order at | 1.

Specifically, the Commission’s determination to grant the retroactive waivers is based in
large part on the confusion surrounding two facets of the Junk Fax Order. First, the Commission
noted the language in a footnote in the Junk Fax Order which stated that “the opt-out notice
requirement only applies to communications that constitute unsolicited advertisements.” Oct. 30
Order at | 24; Junk Fax Order at 3810, n. 154. Second, the Commission noted the “lack of
explicit” notice regarding the new opt-out requirement on facsimile advertisements transmitted
with the prior consent of the recipient. Oct. 30 Order at q 25. Because confusion resulted from
these two factors, the Commission also found good cause to grant the retroactive waivers of the rule

enunciated in the Junk Fax Order, stating:

The record indicates that inconsistency between a footnote contained in the Junk Fax Order
and the rule caused confusion or misplaced confidence regarding the applicability of this
requirement to faxes sent to those recipients who provided prior express permission.
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Further, some commenters question whether the Commission provided adequate notice of
its intent to adopt section 64.1200(a)(4)(iv). Although we find the notice adequate to satisfy
the requirements of the Administrative Procedure Act, we acknowledge that the notice
provided did not make explicit that the Commission contemplated an opt-out requirement
on fax ads sent with the prior express permission of the recipient.

sk ook

We find that this specific combination of factors presumptively establishes good cause for
retroactive waiver of the rule.

Oct. 30 Order at ] 24-26.

Given the lack of explicit notice and the contradictory footnote, the Commission found there
was a ‘“confusing situation for businesses” which “left some business potentially subject to
significant damage awards under the TCPA’s private right of action or possible Commission
enforcement.” Oct. 30 Order at J 27. NAB is one such business. Accordingly, the Commission
recognized that the “TCPA’s legislative history makes clear our responsibility to balance legitimate
business and consumer interests[,]” and determined that granting the requested retroactive waivers
would serve the public interest. Id.

After granting the retroactive waiver to the petitioning parties, the Commission stated that
“[o]ther, similarly situated parties may also seek waivers such as those granted in this Order.” Oct.
30 Order, q 30. The Commission directed that parties making similar waiver requests make every
effort to file by April 30, 2015 (i.e. within six months of the release of the Oct. 30 Order). Id.
However, April 30, 2015, was not a firm deadline, and waivers have been granted on petitions filed
after this date. See, e.g., In re Rules and Regulations Implementing the Telephone Consumer
Protection Act of 1991, Junk Fax Prevention Act of 2005, CG Docket Nos. 02-278, 05-338, DA
15-1402, 30 FCC Rcd. 14057 at 18 (rel. Dec. 9, 2015) (the “Dec. 9 Order”).

Significantly, the Dec. 9 Order rejected the argument that petitions filed after April 30,

20135, should be denied solely on the basis of being untimely stating:
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[W]e decline to reject petitions solely on the basis that they were filed after April 30, 2015.
We observe that all of the petitions resolved by this Order were filed after the six-month
date (April 30, 2015) referenced in the 2014 Anda Commission Order. We examined these
petitions, as we did each petition filed, independently. These petitions sought waiver for
faxes sent prior to the April 30, 2015 deadline imposed by the 2014 Anda Commission
Order for compliance by the waiver recipients there. As such, granting waivers to the five
parties here does not contradict the purpose or intent of the initial waiver order because the
parties are similarly situated to the initial waiver recipients.

Dec. 9 Order at | 18 (emphasis added). 2

Since the Oct. 30 Order, the Commission has granted over 100 retroactive waivers of the
opt-out notice requirements to similarly situated individuals and entities, the most recent of which
occurred on December 9, 2015. See Oct. 30 Order; In re Rules and Regulations Implementing the
Telephone Consumer Protection Act of 1991, Junk Fax Prevention Act of 2005, CG Docket Nos.
02-278, 05-338, DA 15-976, 30 FCC Rcd. 8598 (rel: Aug. 28, 2015) (the “Aug. 28 Order”); Dec.
9 Order. NAB is similarly situated to other individuals and entities which the Commission has

already granted retroactive waiver requests.

II. NAB IS SIMILARLY SITUATED AND RESPECTFULLY REQUESTS A
RETROACTIVE WAIVER OF THE OCT. 30 ORDER

A. The Allegations in the TCPA Lawsuit Against NAB

As stated, NAB is a defendant in a putative class action lawsuit alleging violations of the
TCPA, which is currently pending in the United States District Court for the Northern District of
[llinois, West Loop Chiropractic & Sports Injury Center, Ltd., et al. v. North American Bancard,

LLC, et al., Case No. 1:16-cv-05856. See Exh. A. The Plaintiffs in the Litigation seek to recover

* The Commission continues to provide the appropriate relief and is currently reviewing, analyzing, and considering
Petitions for Retroactive Waiver filed after April 30, 2015, as evidenced by the Commission’s recent Public Notices
seeking comments to respective Petitions for Retroactive Waiver filed in December 2015, February 2016, March 2016,
April 2016, and May 2016. See Consumer and Governmental Affairs Bureau Seeks Comment On Petitions Concerning
the Commission’s Rule On Opt-Out Notices On Fax Advertisements, CG Docket Nos. 02-278, 05-538, DA 16-598
(May 31, 2016); Consumer and Governmental Affairs Bureau Seeks Comment On Petitions Concerning the
Commission’s Rule on Opt-Out Notice on Fax Advertisements, CG Docket Nos. 02-278, 05-538, DA 16-470 (April 29,
2016); Consumer and Governmental Affairs Bureau Seeks Comment On Petitions Concerning the Commission’s Rule
on Opt-Out Notice on Fax Advertisements, CG Docket Nos. 02-278, 05-538, DA 16-317 (March 25, 2016); Consumer
and Governmental Affairs Bureau Seeks Comment On Petitions Concerning the Commission’s Rule on Opt-Out Notice
on Fax Advertisements, CG Docket Nos. 02-278, 05-538, DA 16-102 (Jan. 29, 2016).
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damages on behalf of themselves and others similarly situated based on allegations that NAB
allegedly sent two facsimile transmissions in violation of the TCPA. Specifically, Plaintiffs have
alleged that the facsimiles do not contain opt-out notices that comply with the TCPA. See Exh. A at
q 18. Plaintiffs seek to recover on behalf of all persons who received faxes that did not contain the
opt-out notice, regardless of whether the recipients had provided prior express permission to receive
such facsimile transmissions. See Exh. A at { 30. However, NAB has asserted in the Litigation that
it is not liable under the TCPA because, among other reasons, the potential members of the putative
class consented to receiving the alleged facsimiles.

B. Good Cause Exists to Grant NAB a Waiver in these Circumstances

Under section 1.3 of the Commission’s rules, the Commission may suspend, revoke, amend,
or waive any of its rules at any time “for good cause shown.” 47 C.F.R. § 1.3; see also Oct. 30
Order at  23; Aug. 28 Order at | 14; Dec. 9 Order at | 13; Northeast Cellular Tel. Co. v. FCC, 897
F. 2d 1164, 1166 (D.C. Cir. 1990). In addition to “good cause shown,” waiver also requires the
Commission find that a waiver is in the public interest. See id.; see also Northeast Cellular Tel. Co.,
897 F. 2d at 1166 (“The FCC may exercise its discretion to waive a rule where particular facts
would make strict compliance inconsistent with the public interest.””). The Commission has already
determined that both of these requirements are satisfied in the context of the rule applying the opt-
out notice requirement to solicited facsimiles. See Oct. 30 Order at {J 26-27; Aug. 28 Order at |
13, 24; Dec. 9 Order at | 22.

C. NAB is Similarly Situated to Parties Granted Waiver By the Oct. 30 Order

NAB is similarly situated to the parties that were granted retroactive waivers by the Oct. 30
Order. In the Litigation, NAB is alleged to have sent facsimile transmissions prior to April 30, 2015,
that did not contain proper opt-out notices. NAB contends that such facsimiles were sent with the

prior consent of the recipients. NAB did not understand and was reasonably uncertain whether the
7
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opt-out requirement applied to solicited facsimiles. Specifically, NAB was confused as a result of
the lack of explicit notice that the “Commission contemplated an opt-out requirements on fax ads
sent with the prior express permission of the recipient[,]” Oct. 30 Order at q 25, compounded by
the Junk Fax Order’s footnote stating “the opt-out notice requirement only applies to
communications that constitute unsolicited advertisements,” Oct. 30 Order at J 24; Junk Fax
Order at 3810, n. 154. In short, as with the parties that were granted waivers by the Oct. 30 Order,
NAB finds itself potentially subject to significant liability, as well as the costs of litigation, based on
the application of a provision of the Junk Fax Order, regarding which the Commission has
recognized there was confusion. Accordingly, as the Commission has recognized in similar cases,
there is a presumption that good cause exists to grant retroactive waivers to NAB. See Aug. 28,
2015 Order at | 19 (“[W]e reject arguments that the Commission made actual, specific claims of
confusion a requirement to obtain a waiver. As described above, the Commission found that
petitioners who referenced the confusing, contradictory language at issue are entitled to a
presumption of confusion. The Commission did not require petitioners to plead specific, detailed
grounds for individual confusion and we cannot impose those here.”).

D. A Limited Retroactive Waiver is Appropriate

The Commission may grant a waiver where, as here, the underlying purpose of the rule
would not be served or would be frustrated by application in the instant case, and granting the waiver
would be in the public interest. 47 C.F.R. §1.925(b)(3)(i). The Commission may also grant a waiver
where, under the factual circumstances, application of the rule would be inequitable, unduly
burdensome or contrary to the public interest. 47 C.F.R. § 1.925(b)(3)(ii); see also 47 C.F.R. § 1.3
(the Commission may waive any provision of its rules for good cause shown, at any time); Keller
Communications, Inc. v. F.C.C., 130 F.3d 1073, 1076 (D.C. Cir. 1997) (“The Commission may

waive its rules if particular facts would make strict compliance inconsistent with the public
8
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interest.”) (internal quotations omitted).

Here, the underlying purpose of the Rule would not be served by applying the subject opt-
out requirement to Petitioner. A purpose of Section 64.1200 is to allow consumers to stop
unwanted faxes. See 47 CFR 64.1200(a)(4). This purpose would not be furthered by subjecting
Petitioner to potentially significant liability for facsimile transmissions that did not contain proper
opt-out notices where the recipients had provided NAB with prior express permission to receive such
faxes and NAB was understandably confused regarding whether the opt-out requirement applied to
such faxes.

Additionally, granting a limited and retroactive waiver to Petitioner would serve the public
interest. The factors that weighed in favor of granting a retroactive waiver to the parties addressed
by the Oct. 30 Order are similarly applicable here. Specifically, the confusing nature of the
contradictory footnote and lack of explicit notice have yielded a situation in which Petitioner may
be exposed to significant liability, even though Petitioner believed it was complying with the
TCPA. See Oct. 30 Order at  27.

For the same reasons, under these unique factual circumstances, requiring application of 47
C.F.R. §64.1200(a)(4)(iv) to Petitioner would be inequitable.

Petitioner therefore respectfully requests a retroactive waiver of liability under the TCPA
and the FCC’s regulations and orders relating to facsimiles transmissions sent prior to April 30,
2015, to recipients who had provided prior express invitation or permission to receive such faxes,
but where such faxes did not contain opt-out notices in compliance with Section 64.1200(a)(4)(iii)

and (iv).



Date: August 16, 2016

27329544v2

Petition of North American Bancard, LLC
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Respectfully submitted,

/s/ Beth-Ann E. Krimsky
Beth-Ann E. Krimsky
Florida Bar No. 968412
beth-ann.krimsky @ gmlaw.com
Lawren A. Zann
Florida Bar No. 42997
lawren.zann @ gmlaw.com
GREENSPOON MARDER P.A.
200 East Broward Blvd, Suite 1800
Fort Lauderdale, FLL 33301
Tel: (954) 527-2427
Fax: (954) 333-4027
Attorneys for North American Bancard, LLC
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

WEST LOOP CHIROPRACTIC

& SPORTS INJURY CENTER, LTD.,
and WEST LOOP HEALTH & SPORTS
PERFORMANCE CENTER, LLC,

on behalf of plaintiffs and

the class members defined herein,

16 C 5856
Plaintiffs,

V.

NORTH AMERICAN BANCARD, LLC,
and JOHN DOES 1-10,

N’ N’ N’ N’ N’ N’ N N N N N N N N N’

Defendants.

COMPLAINT — CLASS ACTION

INTRODUCTION

1. Plaintiffs West Loop Chiropractic & Sports Injury Center, Ltd., and West Loop
Health & Sports Performance Center, LLC bring this action to secure redress for the actions of
defendant North American Bancard, LLC, in sending or causing the sending of unsolicited
advertisements to telephone facsimile machines in violation of the Telephone Consumer
Protection Act, 47 U.S.C. §227 (“TCPA”).

2. The TCPA expressly prohibits unsolicited fax advertising. Unsolicited fax
advertising damages the recipients. The recipient is deprived of its paper and ink or toner and
the use of its fax machine. The recipient also wastes valuable time it would have spent on
something else. Unsolicited faxes prevent fax machines from receiving and sending authorized
faxes, cause wear and tear on fax machines, and require labor to attempt to identify the source
and purpose of the unsolicited faxes.

PARTIES
3. Plaintiff West Loop Chiropractic & Sports Injury Center, Ltd., is an Illinois

corporation with offices in the Northern District of Illinois.

Exhibit A
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4. Plaintiff West Loop Health & Sports Performance Center, LLC is an Illinois
limited liability company with offices in the Northern District of Illinois.

5. Plaintiff West Loop Health & Sports Performance Center, LLC maintains
telephone facsimile equipment. Plaintiff West Loop Chiropractic & Sports Injury Center, Ltd.
pays for the telephone facsimile line that received the unsolicited fax advertisements at issue.

6. Defendant North American Bancard, LLC is a Delaware limited liability company
that has offices at 250 Stephenson Highway, Troy, Michigan 48083.

7. Defendants John Does 1-10 are other natural or artificial persons that were
involved in the sending of the facsimile advertisements described below. Plaintiffs do not know

who they are.

JURISDICTION AND VENUE

8. This Court has jurisdiction under 28 U.S.C. §§1331 and 1367. Mims v. Arrow
Financial Services, LLC, 132 S. Ct. 740, 751-53 (2012); Brill v. Countrywide Home Loans, Inc.,
427 F.3d 446 (7" Cir. 2005).

9. Personal jurisdiction exists under 735 ILCS 5/2-209, in that defendants:

a. Have committed tortious acts in Illinois by causing the transmission of

unlawful communications into the state.

b. Have transacted business in Illinois.
10. Venue in this District is proper for the same reason.
FACTS

11. On April 18, 2016, plaintiffs received the fax advertisement attached as
Exhibit A on their facsimile machine.

12. On April 26, 2016, plaintiffs received the fax advertisement attached as Exhibit
B on their facsimile machine.

13.  Discovery may reveal the transmission of additional faxes as well.

14.  Defendant North American Bancard, LLC is responsible for sending or causing
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the sending of the faxes.
15.  Defendant North American Bancard, LLC as the entity whose products or
services
were advertised in the faxes, derived economic benefit from the sending of the faxes.

16.  Defendant North American Bancard, LLC either negligently or wilfully violated
the rights of plaintiffs and other recipients in sending the faxes.

17.  Plaintiffs had no prior relationship with defendants and had not authorized the
sending of fax advertisements to plaintiff.

18. The faxes do not contain an “opt out” notice that complies with 47 U.S.C. §227.

19. The TCPA makes unlawful the “use of any telephone facsimile machine,
computer or other device to send an unsolicited advertisement to a telephone facsimile machine
247 US.CL §227(b)(1)(O).

20. The TCPA provides for affirmative defenses of consent or an established business
relationship. Both defenses are conditioned on the provision of an opt out notice that complies
with the TCPA. Holtzman v. Turza, 728 F.3d 682 (7" Cir. 2013); Nack v. Walburg, 715 F.3d
680 (8" Cir. 2013).

21. On information and belief, the faxes attached hereto were sent as part of a mass
broadcasting of faxes.

22. On information and belief, defendants have transmitted similar fax advertisements
to at least 40 other persons in Illinois.

23. There is no reasonable means for plaintiffs or other recipients of defendants’
advertising faxes to avoid receiving illegal faxes. Fax machines must be left on and ready to

receive the urgent communications authorized by their owners.

COUNTI-TCPA

24.  Plaintiffs incorporate 9 1-23.
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25.

26.

The TCPA, 47 U.S.C. §227(b)(3), provides:
Private right of action.

A person or entity may, if otherwise permitted by the laws or rules of court
of a State, bring in an appropriate court of that State—

(A) an action based on a violation of this subsection or the regulations
prescribed under this subsection to enjoin such violation,

(B) an action to recover for actual monetary loss from such a
violation, or to receive $500 in damages for each such violation,
whichever is greater, or

(C) both such actions.

If the Court finds that the defendant willfully or knowingly violated this
subsection or the regulations prescribed under this subsection, the court
may, in its discretion, increase the amount of the award to an amount equal
to not more than 3 times the amount available under the subparagraph (B) of
this paragraph.

Plaintiffs and each class member suffered damages as a result of receipt of the

faxes, in the form of paper and ink or toner consumed as a result. Furthermore, plaintiffs’

statutory right of privacy was invaded.

27.
28.
29.

30.

Plaintiffs and each class member is entitled to statutory damages.

Defendants violated the TCPA even if their actions were only negligent.

Defendants should be enjoined from committing similar violations in the future.
CLASS ALLEGATIONS

Pursuant to Fed.R.Civ.P. 23(a) and (b)(3), plaintiffs bring this claim on behalf of

a class, consisting of (a) all persons with fax numbers (b) who, on or after a date four years prior

to the filing of this action (28 U.S.C. §1658), (c) were sent faxes by or on behalf of defendant

North American Bancard, LLC promoting its goods or services for sale (d) which did not contain

an opt out notice as described in 47 U.S.C. §227.

31.

The class is so numerous that joinder of all members is impractical. Plaintiffs

allege on information and belief that there are more than 40 members of the class.

32.

There are questions of law and fact common to the class that predominate over
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any questions affecting only individual class members. The predominant common questions

include:
a. Whether defendants engaged in a pattern of sending unsolicited fax
advertisements;
b. The manner in which defendant compiled or obtained their list of fax

numbers; and
c. Whether defendants thereby violated the TCPA.

33.  Plaintiffs will fairly and adequately protect the interests of the class. Plaintiffs
have retained counsel experienced in handling class actions and claims involving unlawful
business practices. Neither plaintiffs nor plaintiffs’ counsel have any interests which might
cause them not to vigorously pursue this action.

34.  Plaintiffs’ claims are typical of the claims of the class members. All are based on
the same factual and legal theories.

35. A class action is the superior method for the fair and efficient adjudication of this
controversy. The interest of class members in individually controlling the prosecution of
separate claims against defendants is small because it is not economically feasible to bring
individual actions.

36. Several courts have certified class actions under the TCPA. Holtzman v. Turza, 08
C 2014, 2009 WL 3334909, 2009 U.S. Dist. LEXIS 95620 (N.D.IIL., Oct. 14, 2009), aff’d in
relevant part, 728 F.3d 682 (7" Cir. 2013); Sadowski v. Med1 Online, LLC, 07 C 2973, 2008 WL
2224892, 2008 U.S. Dist. LEXIS 41766 (N.D.Ill., May 27, 2008); CE Design Ltd. v Cy's
Crabhouse North, Inc., 259 F.R.D. 135 (N.D.IIL. 2009); Targin Sign Sys. v Preferred
Chiropractic Ctr., Ltd., 679 F. Supp. 2d 894 (N.D.IIL. 2010); Garrett v. Ragle Dental Lab, Inc.,
10 C 1315, 2010 U.S. Dist. LEXIS 108339, 2010 WL 4074379 (N.D.I11., Oct. 12, 2010);
Hinman v. M & M Rental Ctr., 545 F.Supp. 2d 802 (N.D.IIL. 2008); Clearbrook v. Rooflifters,
LLC, 08 C 3276, 2010 U.S. Dist. LEXIS 72902 (N.D. IlL. July 20, 2010) (Cox, M.J.); G.M. Sign,
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Inc. v. Group C Communs., Inc., 08 C 4521, 2010 WL 744262, 2010 U.S. Dist. LEXIS 17843
(N.D. Ill. Feb. 25, 2010); Kavu, Inc. v. Omnipak Corp., 246 F.R.D. 642 (W.D.Wash. 2007);
Display South, Inc. v. Express Computer Supply, Inc., 961 So.2d 451, 455 (La. App. 1sCir.
2007); Display South, Inc. v. Graphics House Sports Promotions, Inc., 992 So. 2d 510 (La. App.
1« Cir. 2008); Lampkin v. GGH, Inc., 146 P.3d 847 (Ok. App. 2006); ESI Ergonomic Solutions,
LLC v. United Artists Theatre Circuit, Inc., 203 Ariz. (App.) 94, 50 P.3d 844 (2002); Core
Funding Group, LLC v. Young, 792 N.E.2d 547 (Ind.App. 2003); Critchfield Physical Therapy v.
Taranto Group, Inc., 293 Kan. 285; 263 P.3d 767 (2011); Karen S. Little, L.L.C. v. Drury Inns.
Inc., 306 S.W.3d 577 (Mo. App. 2010).

37.  Management of this class action is likely to present significantly fewer difficulties
that those presented in many class actions, e.g. for securities fraud.

WHEREFORE, plaintiffls request that the Court enter judgment in favor of

plaintiffs and the class and against defendants for:

a. Actual damages;

b. Statutory damages;

c. An injunction against the further transmission of unsolicited fax
advertising;

d. Costs of suit;

e. Such other or further relief as the Court deems just and proper.

s/ Daniel A. Edelman
Daniel A. Edelman

Daniel A. Edelman

Cathleen M. Combs

James O. Latturner

Heather Kolbus

EDELMAN, COMBS, LATTURNER & GOODWIN, LLC
20 S. Clark Street, Suite 1500

Chicago, Illinois 60603

(312) 739-4200

(312) 419-0379 (FAX)
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NOTICE OF LIEN AND ASSIGNMENT

Please be advised that we claim a lien upon any recovery herein for 1/3 or such
amount as a court awards. All rights relating to attorney’s fees have been assigned to counsel.

s/ Daniel A. Edelman
Daniel A. Edelman

Daniel A. Edelman

EDELMAN, COMBS, LATTURNER
& GOODWIN, LLC

20 S. Clark Street, Suite 1500

Chicago, Illinois 60603

(312) 739-4200

(312) 419-0379 (FAX)
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From: Merchant Services Fax: +1 (312) 346-9358 of 5 04/18/2016 9:57 AM

FAX North American BANCARD
Merchant Services

Tel: 888-446-6532 Fax: 888-428-4037 & 888-446-6532

70: Jessical/Sports Inj Ctr W Loop Chiropractic | FROM: Evelyn Thompson, Account Manager
Fax: 3123469358 T T ~ | DATE: 4118116
RE: Your Merchant Account ) I PAGES5 -

} 24 URGENT . FORREVIEW [ PLEASE REPLY

We called your office earlier and wanted to follow up regarding

LOWERING your merchant rate considerably for
Visa/MasterCard/Discover and Amex (this will also include the
FREE EMV replacement to avoid any download and terminal memory

issues). Please see attached North American BANCARD Merchant Services
agreement.

+ Next Day Deposit,=

e NO cost to start this new program,

¢ NO paper statement fee,

e NO downtime as we handle the transfer for you at no cost to you.

Limited time offer!

Takes 5 minutes to complete:

M page 1 of application: Initial & Complete where indicated by the
arrows

e TAXID &
e OWNERSHIP section

M SIGN at the bottom of all pages where indicated by the arrows,

M Include Voided Check for your deposits to start SAVING.

M FAXto 888-428-4037 or try 888-446-6532 for a quick approval.

I want to personally thank you for your business. | wish you continued success and look forward to serving you in the years to come!

* Certain conditions may apply.

To be removed from our offer to LOVWER your merchant cost, wite REMOVE at the top and fax this back to (888) 519-4214
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FAX to 888-446-65321]

for a quick approval
Onew fcount  QAdditional Location  ()Change of Gwnership

MERCHANT PROCESSING APPLICATION

Sales Rep: Sales Rep Phone: Sales Rep Emaii:
Sules Rep Fax: Marshant 1O (MID): MOG Code

DRBA (Doing Btisiness As} Name:
Sports Inj Ctr W Loop Chiropractic

Localivn Address: City: Otete: 2ip:

Chicago IL 60607

Staternent Mailing Address: Citv: State 2ip:
1usiness Phone Number Business I'ax Number
3123469356 3123469358

Email: Website:

B: COPY CHE TACH as a separate page

Bank Name: Name oh Bank Account: Checking Account #: Bank Routing #

ederal Tax !D: 5N TypeO Contac: Name:

o K mn e E e ¥ e ¥ oun W EIN 55 ‘

RiNNINERNNN .

Type of Merchant: ) Statement Opticn Typa:
d;ole!"mprielar OP.—:rtnemhip Ol_l.(: Oquporalian ONnn-!Jmﬁt OOlhe( =i @[Zientronit Orupes

Busiress Processing Category:
@Retai! ORer“u.an* QMOTC\ Ointemel o':rther —— R B T e+ e e

Meicharidise/Services Sold; Yeurs in Business:

Currently accep! Visa/MasierCard/Discover/ AUP? Seasonal Merchant:

@ves Ono Ov=s @ONs JooF Mo A Jo 4 oA L9 N D
. L " PR TN I 1t oo e 5
[Hvesrimbemtesetivmotive: =TT T

0

Parcent of Business: fmust egual 1) 10

Surd Svigs., 90 % vaslly Keyud. 4 Phore/Mail Drajor %t 0 % Total: 100%

Avg Ticket: High Ticb-at: Avg Monthly Velunse: High Menthly Volume:
Transaction Geseriplor ta Appesr on Gardhslder's Statamant: Gustomer Saivice Phone Number to
OO OO OO00000000000 00000 | fererencoresers st
i ! H
0 jame: Title: Applizant's 554, ¥ Date of
M | Regidence Address: City, State, Zip Phane Numbar
P . . . e . . e mranse e
Nanie, e, Titles. Applicant's, S&#. Dnl;mh--—---l'\:ﬁmwnﬂm.
L e, S IRty pan
———— i e
E Residence Address: ._................_,_......_...-—---«-{1'1:\7,'“?‘(.;.; & At N P'Ep:- :::Jmaer
IS o e e e,
T
E | American Express Yolume » 51,000,000 [m] P
Ors_on e 10000000 O0FSE L S ERTI 00
EET. BTEN e, LlEged Stamp SN AP) rerermeneem=="""") [IPIN DEBIT fir ST8R, ﬁﬂ:&m’rfﬁuw PULSE RRESTRO)
Tt iy T " o
- " §~‘~v~\
o S

Accepting all MasterCard, Visa, Diszover Network, snd Amerizan Express transoctions (presumed unless any selections below are cheked)

MasterCard Visa *Disuover Netwuork *American Express
O Ceadit Transactions Only 3 0redit Transsctions Only O Cre:fit Trancaztionw Dnly O Credit and Prepsid Dard Tranuachons
0O Moar-P1M Bebit Trans S 0nky Non-PiN Debil Trang Q0only Hor-2iM Sebit Trzns
i finil-acguired nadew indligivle fin progum (=g Discama tetained mewchans provids your Discova 5F2 whne)

SAX fail-acquired wrdess dnaligy 3 prupsan (e merctowts ovir $1MA o n\u' A)l waiwnr, prihibited o do-tust-sin mrnh: 1t} gravedr Fea: SXU-dis ot ¢ cowast SU# ahows:

AB guestions regafdng this

lication shuidd ke d f to*
Nu".h American Bancard, LLC
250 Staphenson HWY
T: oy, Mt 48083
T. 888-446-6532

EPXI2YE T s

nitials

t
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From: Merchant Services  Fax: (888) 428-4037 To: Fax: +1(312) 346-9358 Page 3 of 5 04/18/2016 9:57 AM

@ Ketsil Ornintollstanet

Interchange, dues, & assessments + 85 bos Qualified discount rate: 085 %
Transaction Fee: § 010 Qualified discount rate (check card): 030 ___ %

Far details reqarding nitg-qualified and non-qushfied suicharges, piesse see page 2 cestion 1.14 of the terms and conditions For purposes af this

agreement the mid-qualified surcharge” i s (S per $100.00) + S For purposes of this agreament the non-guuiifisd surcharge
is “% (& per $100.00) « § Card association assszsmiznis will be passed thiough.

traid-gualified surcha

e ohly applicabie t«

Oisl pay tanszatinn: & Free tablet printer (monthh): b Manthly raisimum discount. &

U &Iz dialt captuire franzactinon §0.25 i Fres tablet printer/sash drawsn fmonthly)  § pAcnthly basic serviver §500

~diress verification 5010 Wilkless (ransaction: S Chargrback. 82500

Batch lizader. 5026 i Wireless monthily network access: S Jehieval: 316,00

Intershange fee pass-through. i Wireless activation. [ Ascount setup a0
Credit 310 i Dbt ransaction: S i Annual - I
LhecK Gt 322 Dbt morthly gateway H authgnzaiion 3..00

Phoiw Swips {28) rmnnthiy gateway: 3 I ERT transaction al U cove 37943

Fhonz Bwipe addt unit monthly gateway 3 — interne: monthly galeway NSF Fre 52500

Fhone Swipe iransaction 3 I irternet lransaction: ¢} PaperStatzmen Fee 3

ManiarCard Metwork Ancess 5006208 Americen Express Nehwark Ancess S0.15%

Visa Netweork Access: Discavar/FayPal Matwork Access: £00125

| urdet steind and scknowledge that 1 will be automatically enalle 2 i 60- dey free trial of e My Biz Perks Prograny, &t the end of the tial, 1 undaistang
that N 2 count will be Lharjed s naonihly roembership Tee of § 11,95, and Lmay opt out 4t any time by visiting weaymyhi 2perks.canm.

Merthant scknowlerdgas that you have 2oeasted ow Merchanl Frocecsing dgierment (*Ag:eement”) st wyiw.myresasizepanizl.com/agreemenl. By signing below, Merchent

agrees io ol terms and condilions contzined thercin. From time ic time, the Agreement may be updated. When this oceuss, Agenl witl notily Merchanl electrenically {or 5
delivery method salzctad by Merchant at lime of disclasured whan such updates have been made, kazrchant asknowledges thet sontinued use of Agent Mershent services aiter
the update signifiss Merchant Azzeplance of updated Agreerncat. The undersigned is duly authorized to sign oa behalf of the Merchant and to bind the Merchant to the teoms
ang conditions st forth in this Morghant Application {"Applisation®) and proviously reforonsed Agreemant, ond sertiics that ofl infarnmation provided in pssosinlion with this
Application is true, correct and vornplete, Sy sighing below on behaif of Merchant, yeu authorize Member/Bardc and/or Agunt 1o eider & sonsumer credit report on you srd/or
Merchant, as weli as subseguet conisumer cresitraparta, which may be required o used 10 sonjuncion with the malntenance, W»Iating, renawal or exizsnsion of the sarvices
srovided hersunder, o in conjunction with seviewing, taking sollaction action an, or other leqtimate pui posed assouisted with the Mershant sccount. & Merchant's submission
of 3 ahsaction to et shall be deamad to signity Metchant's aeseplance of the Agizement, insluding the terms and sonditicns hersin.

e,

-, /—-
MerchanvaBy _ . e
Miagghart Prinsipat of Sz porate Oificar SW

Merschant: By

{(#darzhant Prncipal ar Comporate Officer Sigiature)
\\
g
., -
el
{Bsinit Narnc) e

—‘/

ot Namic)

\\
",
/
Data: 04iaNs o \\M\

i '/D_a}e./ S —— —~

In consideration of Ay<nts and Bani's acceptance of this Agreement, the undersigned Guarantor (jointly and severally if raare than onej unconsilionally guarantees the perior
mance of ali obligatiats of Merckant ta Agens and Bank undar the Agrzemant, snd paymant of all sums Jue hereunde:, and in the event of deibull, heraby woivez nolize of
defzuit and aar=es to indemnidy &gent and Bark for all funds due from Merchant pursaant to the tenvis of the Agreenient. Guarartor waives 2ny and il rights of subiegation,
reimbtirzerment of indamnity Z2nved [iom Marchan, and further walved any and il righis of defenses arising by reason of any rmodifisation o shange in the erms of the
Lareament whatsoever, including, valhout limitution, the renewal, extension, sceeleration, of other charge in the ime sy payinient of other performance hereunder is due, und/
or any changs in any interest of dissoun r3te or fee heralinder. Gusrantar sanfirms that Guarantor, collectively ar individualiy, 15 5 party te the Agrezment and,

urw oaditinnally and - pecifically authorizes Acpenat ard Bank, o it atthorzed agent to detat anw overdie fees, caste ehargebake, fine | fees, pensltion, evper oo olligatian
unider tha Agicement and/or sny conti aclual refationshis wilh Agent and Bank from 2ny personal checking o viher account owneil or conirolied by Sunisnlor, and furller io
rzport any defgslt heteunder un Gussmless persung Geedit Bureay Report. Guarantur a vusls gnd engenists of whasteves satur, including ooy’ fees and
other legsl etpeinses, incurred by or o behslf of Bank in connection with the enforcement of this Guatanly.

~., -
teiEheal By "

“SGuatantar Sigtiaturs) =
\ o . -

\//

{Print biame)

Merchant: 8y

{huarshtor Sigietu ©)

{“rinl Marae}

Date: 04118116 Datgs~~
-’
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BANK DISCLOSURE

Member Bank Inforimation Agent Information

The Banoorp Bank (“Bank®) North American Bancarg, LLG
4G9 Silverside Hoad, Ste. 105 250 Stephenson HWY
Wilmingtoi, DE 19208 Trov, Mi 48083

T. 888-446-6532

’ ’
Important Bank Responsibilities

Bank is the only ertity approved to extend acceptance of VISA products directly to 3 Merchant

Bank must b= a principal to the Merchant Agreement.

Benk is regpongivte for educating Mercharnits on pertinent VISA Operating Regulations or sush pertinent rules and regulation of
MasterGard international with which imerchants must comply. Merchant acknowledges it has read and understand, or seek
ciarifization from Agent o the Bank, all such rules and regulations before submitting a transacstion for processing hy Agant and Bank,
Bank is reshonsit and must provide setllement funds to the Merchant.

tlark is responsiolz for 3l funds leld in reserve that are derived from: settlemant.

R

[Sa 3 -

Merchart information

Merchant Name,

Merchant Address:

tMerchant Phone:

Important Merchant Responsibilities

. Ensure cornplianica with cardholder data secunty and storage reguirements.

- Mairtain fraud and chiargebacks below thrasholds.

. Review ang undersiand the terms of the Merchant Agreament.

- Comply with VISA, MasterCard, And Amnerican Express and Discovar Cperating Regulations.
. You may downioad Visa Reguialions from Visa's website at:

W N =

[ BF-

£

o

1y

22}

. You may downiocad MagterCard Fegulations from MasterGard's website at:

The tespongibilities listed sbove do not superseds terms of the Merchant Agreement anid sre provided to ensure the Merchart
understands some important odligations of each party 2nd that the VISA Member— Bank —is the ultimate authority should the
Merchant have any problems.

04/18/16

)5t

Merchant's Siaastire

Marchanl's Printed Mame & Tille
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From: Merchant Services  Fax: (888) 428-4037 Fax: +1 (312) 346-9358 age § of 5 04/18 01
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FREE TERMINAL
PLACEMENT AGREEMENT

- EMV-ready, PCI PED approved, advanced security including SSL

- Integrated NFC capabilities and expandable memory exceeding
500MB

- Superior performance for faster transaction processing

- Ethernet connection for lightning-fast transactions

- Muitiple payment and value-added applications

- Lower cost, higher performance

- Small size keeps countertops clutter free

This Agreement is a conlract between the Merchant named below and North American Bancard, Inc. (NAB),
NOW THEREFORE, North American Bancard (NAB) and the Party (Merchant) agree as follows:

L Merchant agrses that the Equipment is the property of NAB, is being licensed to Merchant, and must be returned in good and working
condition within ten (10) days of the termination or expiration of the Merchant Account with NAR, If the Fquipment is not returned
within ten (10) days, Merchant agrees to pay the equipment value (Vx520 = $895, Vx520 Combo with check imager = $1345, Pinpad
$100). Merchant authorizes NAB to ACH my account for said fees according to program. In addition, Merchant agrees to be
responsible for any damage to the Equipment as a result of misuse or negligence. NAB reserves the right to replace the above
models with comparable models and o add or discontinue models.

1. Merchant agrees to indemnify and hold NAB harmless from and against any and all liabilities, losses, claims, damages, disputes,
offsets, claims or counterclaims of any kind in any way rclated to the use {or misuse) of the Equipment. Merchant understands that
NAB agrees to free overnight delivery of replacement equipment, fully programmed and ready to use, up to but not exceeding twice
the first year, and that each additional incident will incur a fee of $39.

Merchant has accepted the following equipmant (the “Equipment”) by checking one box bel

Select Connection Type:
Verlfone Vx 520 Teminat {equipment value of $885)
B Dial Up Connection

B8P Connection (Cable/DSL)
Verifone Vx 520 Temminal, CR 1000i Check imager, Stacker, and all necessary cables

(equipment value of $1345)

ISP Provider

Dverifone Pinpad 1000SE and necessary cables (equipment value of $100) ~ requires monthly $5 ISP Phone Number

debit gateway fee

Except as herein otherwise expressly provided, the Merchant Agreement, as heretofore amended, shall remain in full force and effect.

Merchant's Autharized Signer: North American Bancard:

Owner’s or Officer's Signature Date Account Executive Signature Date

INDIVIDUAL GUARANTY (NO TITLES) I/Wc horeby glldldn[LL o NAB, their successors and assigns, the full, prompt and completc
purtormance ot Murchant and all of Murchant's obligations under this Agreement, including, but not timited to, all monctary obligations
arising out of Merchant's performance o nonperformance under this Agreemem, whether arising before or after termination of this
Agreement. The undersigned, by signing below, agrees to be bound by the Agreement and this Guaranty.

Personal Guarantor Printed Name Date




Case: 1:16-cv-05856 Document #: 1-2 Filed: 06/03/16 Page 1 of 6 PagelD #:14

EXHIBIT B



Case: 1:16-cv-05856 Document #: 1-2 Filed: 06/03/16 Page 2 of 6 PagelD #:15

From: Merchant Services  Fax: (888) 428-4037 Fax: +1 (312) 346-9358 Page 1 of 5 04/26/2018 4.03 PM
FAX North American BANCARD
Merchant Services

Tel: 888-446-6532 Fax: 888-428-4037 & 888-446-6532

T0: Jessica/Sports Inj Ctr W Loop Chiropractic FROM: Evelyn Thompson, Account Manager
Fax: 3123469358 DATE: 4/26/16
RE: Your Merchant Account PAGES: 5

X URGENT FORREVIEW [X PLEASE REPLY

We called your office earlier and wanted to follow up regarding
LOWERING your merchant rate considerably for
Visa/MasterCard/Discover and Amex (this will also include the

FREE EMV replacement to avoid any download and terminal memory

issues). Please see attached North American BANCARD Merchant Services
agreement.

Next Day Deposit,*

NO cost to start this new program,

NO paper statement fee,

NO downtime as we handle the transfer for you at no cost to you.

Limited time offer!

Takes 5 minutes to complete:

MM page 1 of application: Initial & Complete where indicated by the
arrows

e TAXID &
OWNERSHIP section

M SIGN at the bottom of all pages where indicated by the arrows,
M Include Voided Check for your deposits to start SAVING.
M FAXto 888-428-4037 or try 888-446-6532 for a quick approval.

| want to personally thank you for your business. | wish you continued success and look forward o serving you in the years to come!

* Certain conditions may apply.
To be removed from our offer to LOWER your merchant cost, wrike REMOVE at the top and fax this back to (688) 519-4214
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From: Merchant Servuces

ase:’ ks 49; ¢y-05856 Document #: 1- 2 F|Ied 06/03/ 6 Page 3 of

(312) 346-9358 Page 2 of 5 04/

FAX to 888-446-65321)

for a quick approval
©New Account  Qbdditional Losation  OShange of Ownership

MERCHANT PROCESSING APPLICATION

Sales Rep: Sales Rep Phone, Sates Rep Email;

3ules Rep Fax ant 10 (NS MEC Gor

DBA (Baing Stisiness Az} Name: Busiress/Gorporata Name: {as shows onyaur inzani: g teikn)
Sports Inj Ctr W Loop Chiropractlc
Location Address: Cil)'n Llete Zip:
Chicago IL 60607
Stalament Mailing Address: City: State 2ip:
Busiress Phone Number Businass IFax Number
3123469356 3123469358
Email: Websiie:
B: COPY CHE dA CH as a separate
Bank Name: Name on Bank Account. Checking sccount #: Bank Routing #.
ederal Tax ID: 8N Typc(.D Contact Namie.
Y TTY YT YT Y o= EIN B5H
RiENIRIENINNN
Type of Merchant: Staement Opticn T)p'-
Sole Proprietar O.".—-.rl nership OI.LC O(‘-arpnralinn OHon-!J.'o!il OOlhe/ @[ iectronis , sper

Busirest Processing Category:
Retait OResiau:ant @MOTO O!n'.em»:i Ot:'thc-r .........

Meichanidise/Services Sold: Yeurs in Business:

Currently accept Visa/MasierCard/Discover/AXP? Seasonal Merchant:

©ves Ons Ovzs @No JOF MoA Mo )
| et imintesstvemontis o Ho oo o L

Hrmerimbegteoetiverrortis e e T T Tt ] el

e
=
'—l

!

-

i

i
-

|

i

Parcent of Business: fmust ezl M)k} 1

Surd Swijs:, 90 % Manitully Reged ‘% Phoiw?adal Disen % Intuiit, % Totak 100%
Avg Ticket: High Ticket: Avg Monthly Velunse: High Menthly Volume:
Transactinn Ceseriplor to Appesr on Cardholder's Statameant; Gustomer Seivica Fhnae Number to

D D E E E E D D :' j j :‘ D D D D D D D D D D D Appear on Cardhoider's Stalement.
Title: Applicant’s $5#: € Diate of Birt

2 0in

Regidence Address: City, State, Zip. Phone Number,

i

e e o . . JR . B
Natrie, e, e s S Tith: Applic anit's S&4#: _jBatgs R B 23 g ar T P
Aaimanaddn s PN R SURE e oo SR SRS
N . .. “7'"___,..."'3!!! "eg"‘--w---._.-m
Rasidence Address: e 572 T RNt X P n\.nﬂ MNumber,

e
e R O

(e e I I L v

American Express Volume » $3,000,000 ey
Ores_ Qo wewarsa| JL 1L L ILILICICIC L] D =
BT DCa Ereta—. DlEsud Stamg (SN AP e [IPIN DEBIT (7. TR, r;,a:s-—m‘rﬁur.v F‘UL?E.‘hF-F,.LD)

COCOSHEeeaaan, e

Aceepting all MasterCard, Visa, Discuver Network, and Amerizan Eqpress ransactions (presumed ualess any selections below are checked)

MasterGard Visa *Discover Nutwurk Ametican Express
dil Transectinns Qnly T Credit Tranusction:, O OCre:fit Tran.:2ctiong Orty T 0redit and Prepxid Card Transsctions
M Sebit Trans T 0ridy Non-PIN Debi O Only ton-2iM Sebit frzns
wired wndess incliginte fon progpam (=g Disawa setined mewhanes provilds your Discove 3B ahove)
- merckuiots ovr $IMA izl AXT volusar, prohibited o do-not-sigo merdionts) previde guws & XU-di ert account SE# abov

X il aeq vrd wr hu ind

AB guestions regarding lhls
application shuidd be disected to

North Americai Bencard, LLC

250 Stephensar. HWY

Tray, M1 é30B3

T. 88Y8-446-6532

X218 IRT Ihiials

tw
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From: Merchant Services  Fax: (888) 428-4037 Fax: +1 {312} 346-9358 Page 3 of 5 04/26/2016 4:03 PM

Onterchangs Flus Tisa v

tnterchange, dues, & assessments + 95 hos Qualified discount rate: 095 %

Transaction Fee: § 010 Qualified discount rate (chesk card): 018 %

For details reqarding niid-qualified and no 1-qualiﬁed surcharges, plesse see ,_qu 2 zection 1.14 af the tenns and conditions For purposes af this

agreement the mid-qualified surcharge* 5 (S per $100.06) + 5 For purposes of this agreement the non-aguaiified surch Ydarge
is % (§ per$10000) « S Card association assessmenis will e passed through.

*rald-qualified surchar Je ohiy applicabie to retail tiered merchants

Desl pay Ganszetion: S i Freetablet printer (monithivk $ panthly rmirirom discount, &
b &1: diaft septura transastinn $025 free tablet printer/zash drawsr {mordhly) § Fhonthly basic sarvie
Address veriticalion 5010 ! Wirsless transaction: S Chargeback.
Eaich lieader 5026 Witeless monthly network access: s Reliievel
Iniershange feo pass-through. Wireless aclivakion. 3 Ascolnt setup
Cre-dit 510 I Dbt transaction: $ e Annual
Checkdsrd 3.22 Debit monthly gateway 8o Vol authwnzation
Phone Swigs {(7S) reonthly gatewsy S ERT tranzaction. R annual P g 37340
Fhane Swipe 5ddtunit monthly gateway S § interne: manthiy galeway S} N&FFee 32540
Fhone Swipe transaction: 3 i (nternet Lransaction: g Paper Stai 3
IasterCard Melwork &zces:, so0208 Amerinan Express Nehwork Ancest, SO18%
Visa Netwaori Access. 30008 DiszavariPayPal Matwork Aceess: 400125

I under staind 0 wckieawledge that |will e autamatically enrolle 3 ifca 69- dey free izl of the My Bi2 Perks Progran, &0 ihe end of the tnal, | undaistand
it ey 2count vl be charjed 5 monthly roembership fee of § 11,95, and | gy op? out st any time by visiting wwanyhizpsiks com.

Mecchunt acknowlednas fiat you heve aceesuad ow Merchant Processing Agreemenl {* Ageeernent’) al wyvw.myrssoursepaial.oconv/agiesmant. £ ning helow, Mer chant
agrees ic o terms and Cu_\ndihons conlained therein. From fire to Lime, he Agreementimay be updated. When this occurs, Agent will nolily ke chant electres rically (oi o
delivery method selzoled by Merchant s lime of disclasures whan such updates have been made. kerchant ¢ sknowlesd ges thil sontinued Use of £gent herchang sevices afler
the update signitizs Merchant Az zeplarce of updated Agreerncal. The undersigned is duly authorized {6 sign on behall of the Merchant and $o bind the Merchant to the terms
ond conditions sct forth i this Merchant /\ppl votion {*Applisation”) and previously reforonsed Agreominng, and sertiics that el ifsrrmation provided in assosintion with this
Appiication s true, corredd and complete. By signing below on behaif of Merchant, vou authorize Meriber/Basde and/or Agent ta arder & sonsumer sredit report on you andfor
Merchant, as weli as subsequent consumet credit reports, which may be reqiired or used 1n nefjunction with the malnt=nana2, W 1ating, fenewal or extension of [ha senvices
provided her=under, of in conjunction with reviewing, taking collaction action an, or ather legitimate purposed associsted with the Mar hant svcourd, & Merch
ol 3 ranszetion o ageiit shalt be deemad to sigaily Merchant's acseplance f the fgrzement, including the terms and sonsitions herain,

e

at's submission

-,

~, s
Merchanagy el
P,.kw.;l&:ri Prinzipal or iz parate Oificar an;amlur:-’)'//

Merchant: By

(Marzhant Prncipsl ar Corporate Officer Sigrature)

S
el
\ ’_,/
1ot N (it NJV \
o
e
Date: o4zt ,gw,/ \\\»\_
ey

In cansidzration of Agents and Bank's acceptance: of this Agreemen), the undersianed Guarantor {jointly and saverally if raore than ons) unconsitionally quzrantees the parior -
manze of olf obligations of Merchant to Agen: and Bank undat the Agrzemant, snd paymant of ol sums Jue hereunder, ang in the event of deisull, hereby whivez nolice af

defavit 2nd agrees ta indemnify &gent and Bank for all funds due fr~.»m Murehard pursuani to the terras of the Agreenent. Guarantor waives any and all rights of subs ogation,
reimbirszment of indsmnily deaved [rom Merchant, and further waived any and sll rights o defanses arising by reason of any modifization o shangein the lerms of the
Agreament whaisoever, including, wnlhout imitation, the renewal, extension, scceleration, o othel change in the tim y pavinieni of other performarce hersunder is due, snd/
o any changs in any intarest or dissount rate of tee hereunder, Gusrantar onfirms thal Guarantor, sollectively ar individually, is 5 parly tn the Agrezmen. and,
urwconditionally and - pecifically aithorizes: Acent wral Pank, of it authiorzed anent, to debut ang averdine teex v, e hargehacke, fires e, penallien, sypen e o olfigation::
under 2 Agrzement ander any conliactual ralationshin with Agent and Rank fram any personal checking ar oiher account owned o vontralled by Guaranlor, and furlher io
report any deioslt hereunder un Gusranlors prrsons] Gredit Buresy Rupurt. Guiranior agress Lo i ushs grad ernedors of whatev, seture ncluding aturmenys foes and
other legal experaes. incusred by or on behs!f of Bank in connection with the enforcement of lh- -.,ua:.;nty

Moy, By _ e

~JGysiantar S o

Merchant: 8y

fhuaraniol Sigaatis )

.

(“rint Marne)

Date: 04126015

731215 07
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BANK DISCLOSURE

Member Bank Information Agent Information

The Bancorp Bank {"Bank”) Neorth American Bancard, LLG
409 Sitverside Bozad, Ste. 105 250 Stephenson HWY
Wilrningtoi:. DE 19208 Trov, M1 48083

T. 888-446-6532

Importiant Bunk Respongibilities

W Ky =

. Bark is resnonsiia
- Bank i5 responsio

. Bark is the only ertity approved to extend acceptance of VISA products dirsctly to 3 Merchant
. Benk must e a principal to the Merchant agreement.
. Benk is resporicivie for edugating Merchants on pertinent ViSA Operating Regulations or such pertinent rules and regulation of

MasterGard International with which maerchanls must comply. Merchant acknowledses

clarific:

it has read and understand, or seek

or the Bank, alt such rules and regulstions hefore submitting a transacation for processing by Agent and Bank.
r angd must provide setllement funds to the Marchant.

iz for all funds leld in reserve that are derived from seitlemant.

Merchant Information

Merchant Name,

Merchant Address:

Merchant Phone:

Important Merchant Regponsibilities

BN ) N —

=2t

. You may downioad N

. You imay downioad additional merchant information fr

. Ensure cornpliance with cardholder datz security and storage reguirements.

. Maintain fraud and chargebacks below thrasholds.

. Review ang undersiand the terms of the Merchant Agreement.

. Carnply with VISA, MasterCard, And Arnerican Express and Discover Gperating Regulations
. You may downicad Visa Regu

ialions from Visa's website at;

<
g R

sterCard Fegulations from MasterGar

2z website at:

sy downinad the American Exprass Marchant Oparating Guida from American Express' websile al:

om Discovey Netwaorl's website at:
FEte

R

-TY . AN NI

12 responsibilities listed above do not supersede tenns of the Merchant Agreement anid are provided to ensure the Merchant

undarstands some important obligations of 2ach party 2nd that the VISA Member— Bank —is the uliimate authority should the
Merchant have any problems.

04/26/16

Merchant's Sksature

Merchanl's Printe:d Mame & Title
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FREE TERMINAL
PLACEMENT AGREEMENT

- EMV-ready, PCI PED approved, advanced security including SSL

- Integrated NFC capabilities and expandable memory exceeding
500MB

- Superior performance for faster transaction processing

- Ethernet connection for lightning-fast transactions

- Multiple payment and value-added applications

- Lower cost, higher performance

- Small size keeps countertops clutter free

This Agreement is a contract between the Merchant named below and North American Bancard, Inc. (NAB).
NOW THEREFORE, North American Bancard (NAB) and the Party (Merchant) agree as fallows:

l. Merchant agrees that the Equipment is the property of NAB, is being licensed to Merchant, and must be returned in good and working
condition within ten (10) days of the termination or expiration of the Merchant Account with NAR. If the Fquipment is not returned
within ten (10) days, Merchant agrees to pay the equipment value (Vx520 = $895, Vx520 Combo with check imager = $1345, Pinpad
$100). Merchant authorizes NAB to AGH my account for said fees according to pragram. In addition, Merchant agrees o be
responsible for any damage to the Equipment as a result of misuse or negligence. NAB reserves the right to replace the above
models with comparable models and to add or discontinue models.

. Merchant agrees to indemnify and hold NAB harmless from and against any and all liabilities, losses, claims, damages, disputes,
offsets, claims ar counterclaims of any kind in any way related to the use {ar misuse) of the Equipment. Merchant understands that
NAB agrees to free overnight delivery of replacement equipment, fully programmed and ready to use, up to but not exceeding twice
the first year, and that each additional incident will incur a fee of $389.

Merchant has accapted the following equipment (the "Equipment”) by chacking one box bal

Select Connection Type:
Verlfone Vx 520 Temina! (equipment value of $885)
M Dial Up Connection

Bl IP Connection (Cable/DSL)
Verifone Vx 520 Temninal, CR 1000i Check Imager, Stacker, and all necessary cables

(equipment value of $1345)

ISP Provider

DVerifone Pinpad 1000SE and necessary cables {(equipment value of $100) - requires monthly $5 ISP Phane Number
debit gateway fee

Except as herein otherwise expressly provided, the Merchant Agreement, as heretofore amended, shall remain in full force and effect.

Merchant's Authorized Signer: North American Bancard:

Owner’s or Officer's Signature Date Account Executive Signature Date

INDIVIDUAL GUARANTY (NO TITLES) I/Wt horeby guarantec@o NAB, their successors and assigns, the full, prompt and complete
pertormance of Morchant and all of Merchant's obligations under this Agreement, including, but not limited to, all monctary obligations

arising out of Merchant's performance o1 nouperformance under this Agreement, whether arising before or after termination of this
Agreement. The undersigned, by signing below, agrees to be bound by the Agreement and this Guaranty.

Personal Guarantor Printed Name Date




