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FCC485 
November 
2014 

Federal Communications Commission 
Washington, D.C. 20554 

SECTION 208 FORMAL 
COMPLAINT INTAKE FORM 

OMB Control Number 
3060-0411 

1. Case Name: 

2. Complainant's Name, Address, Phone and Facsimile Number, e-mail address (if applicable): 

3. Defendant's Name, Address, Phone and Facsimile Number (to the extent known), e-mail address (if applicable): 

4. Complaint alleges violation of the following provisions of the Communications Act of I 934, as amended: 

Answer (Y)es, (N)o or N/ A to the following: 
___ 5. Complaint conforms to the specifications prescribed by 47 C.F.R. Section 1.734. 
___ 6. Complaint complies with the pleading requirements of 47 C.F.R. Section 1.720. 
___ 7. Complaint confonns to the format and content requirements of 47 C.F.R. Section 1.72I, including but not limited to: 

a. Complaint contains a complete and fully suppmied statement of facts, including a detailed explanation of the manner in 
which the defendant is alleged to have violated the provisions of the Communications Act of I 934, as amended, or 
Commission rules or Commission orders. 

b. Complaint includes proposed findings of fact, conclusions of law, and legal analysis relevant to the claims and arguments 
set forth in the Complaint. 

___ c. If damages are sought in this Complaint, the Complaint comports with the specifications prescribed by 47 C.F.R. Section 
1.722(a), (c). 

d. Complaint contains a certification that complies with 47 C.F.R Section I. 72l(a)(8), and thus includes, among other 
statements, a certification that: (1) complainant mailed a certified letter outlining the allegations that formed the basis of 
the complaint it anticipated filing with the Commission to the defendant carrier; (2) such letter invited a response within 
a reasonable period of time; and (3) complainant has, in good faith, discussed or attempted to discuss, the possibility of 
settlement with each defendant prior to the filing of the formal complaint. 

___ e. A separate action has been filed with the Commission, any court, or other government agency that is based on the same 
claim or the same set of facts stated in the Complaint, in whole or in part. If yes, please explain: 

f. Complaint seeks prospective relief identical to the relief proposed or at issue in a notice-and-comment proceeding that is 
concurrently before the Commission. If yes, please explain: 

g. Complaint includes an information designation that contains: 
(1) A complete description of each document, data compilation, and tangible thing in the complainant's possession, 

custody, or control that is relevant to the facts alleged with particularity in the Complaint, including: (a) its date 
of preparation, mailing, transmittal, or other dissemination, (b) its author, preparer, or other source, (c) its 
recipient(s) or intended recipient(s), (d) its physical location, and (e) its relevance to the matters contained in 
the Complaint; and 

___ (2) The name, address, and position of each individual believed to have firsthand knowledge of the facts alleged 
with particularity in the Complaint, along with a description of the facts within any such individual's 
knowledge; and 

___ (3) A complete description of the manner in which the complainant identified all persons with information and 
designated all documents, data compilations. and tangible things as being relevant to the dispute, including, 
but not limited to, identifying the individual(s) that conducted the information search and the criteria used to 
identify such persons, documents, data compilations, tangible things, and information. 

--~h. Attached to the Complaint are copies of all affidavits, tariff provisions, written agreements, offers, counter-offers, 
denials, correspondence, documents, data compilations, and tangible things in the complainant's possession, custody, 
or control, upon which the complainant relies or intends to rely to suppmi the facts alleged and legal arguments made 
in the Complaint. 

___ i. Certificate ofservlce is attached and conforms to the specifications prescribed hy 47 C.P.R. Sections 1.47(g) and 1.735(f). 
j. Verification of payment of filing fee in accordance with 47 C.F.R. Sections 1.721 (13) and 1.1106 is attached. 

___ 8. If complaint is filed pursuant to 47 U.S.C. Section 271(d)(6)(B), complainant indicates tl1erein whether it is willing to 
waive the 90-day complaint resolution deadline. 
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___ 9. All reported FCC orders relied upon have been properly cited in accordance with 47 C.F.R. Sections 1.14 and 1.720(i). 

___ 10. Copy of Complaint has been served by hand-delive1y on either the named defendant or one of the defendant's registered agents 
for service of process in accordance with 47 C.F.R. Section 1.47(e) and 47 C.F.R. Section 1.735(c). 

___ 11. If more than ten pages, the Complaint contains a table of contents and summary, as specified in 47 C.F.R. Section 1.49(b) and (c). 
___ 12. The correct number of copies required by 47 C.F.R. Section 1.51 (c), if applicable, and 47 C.F.R. Section 1.735(b) have been filed. 
___ 13. Complaint has been properly signed and verified in accordance with 47 C.F.R. Section 1.52 and 47 C.F.R. Section 1.734(c). 
___ 14. If Complaint is by multiple complainants, it complies with the requirements of 47 C.F.R. Section 1.723(a). 
___ 15. If Complaint involves multiple grounds, it complies with the requirements of 47 C.F.R. Section I. 723(b ). 
___ 16. If Complaint is directed against multiple defendants, it complies with the requirements of 4 7 C.F.R. Section !.735(a)-(b ). 
___ 17. Complaint conforms to the specifications prescribed by 47 C.F.R. Section 1.49. 
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File No. EB-16-MD-001 
 

FORMAL COMPLAINT OF AT&T CORP. 

1. Pursuant to Sections 201, 203, 206, and 208 of the Communications Act (“Act”), 

47 U.S.C. §§ 201, 203, 206, 208, and Sections 1.718 and 1.720 et seq. of the rules of the Federal 

Communications Commission (“FCC” or “Commission”), 47 C.F.R. §§ 1.718, 1.720 et seq., 

and in accordance with the Commission’s February 2, 2016 Letter Ruling,1 Complainant AT&T 

Corp. (“AT&T”) hereby brings this Formal Complaint against Defendant Great Lakes 

Communication Corp. (“GLCC”), and states in support as follows: 

OVERVIEW 

2. In an Order dated March 3, 2015, the United States District Court for the 

Northern District of Iowa (“District Court”), acting on the report and recommendations of the 

1 Ex. 1, Letter from Lisa B. Griffin (Commission) to James F. Bendernagel, Jr. and Michael J. 
Hunseder (Counsel for AT&T) and Joseph P. Bowser and G. David Carter (Counsel for GLCC), 
dated Feb. 2, 2016 (“February 2 Letter Ruling”). 
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Magistrate Judge, dismissed without prejudice and referred two of AT&T’s counterclaims to the 

Commission pursuant to the primary jurisdiction doctrine.2  In a subsequent Order dated June 

29, 2015, the District Court referred three additional issues to the Commission pursuant to the 

primary jurisdiction doctrine.3 

3. On January 8, 2016, AT&T notified Commission Staff of the two referral orders 

and suggested that the Commission address all of the referred issues in a single formal 

complaint filed at the Commission.4  In a response dated January 11, 2016, GLCC argued that 

the District Court had not referred the two counterclaims addressed in the First Referral Order 

and took the position that those claims should be addressed in a separate and independent 

proceeding.5  On January 29, 2016, Commission Staff conducted a status conference call with 

the parties to discuss how to effectuate the District Court’s referral.  In the February 2 Letter 

Ruling, the Commission rejected GLCC’s position and directed AT&T to file this Formal 

Complaint addressing all of the issues referred in both the First and Second Referral Orders.6 

4. In accordance with the February 2 Letter Ruling, Count I of this Formal 

Complaint alleges that GLCC’s refusal to provide a direct connection arrangement with AT&T 

was an unjust and unreasonable practice in violation of Section 201(b) of the Act, 47 U.S.C. 

2 Order on Report and Recommendation, Great Lakes Commc’ns Corp. v. AT&T Corp., No. 13-
04117, 2015 WL 897976, at **5-7 (N.D. Iowa Mar. 3, 2015) (“First Referral Order”). 
3 Mem. Op. & Order Regarding Referral to FCC, Great Lakes Commc’ns Corp. v. AT&T Corp., 
No. 13-04117, 2015 WL 3948764, at **3-9 (N.D. Iowa Jun. 29, 2015) (“Second Referral 
Order”). 
4  Ex. 2, Letter from James F. Bendernagel (Counsel for AT&T) to Christopher Killion 
(Commission), dated Jan. 8, 2016. 
5 Ex. 3, Letter from G. David Carter (Counsel for GLCC) to Christopher Killion (Commission), 
dated Jan. 11, 2016. 
6 Ex. 1, February 2 Letter Ruling at 2. 
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§ 201(b).7  Under the Commission’s rules, GLCC must benchmark its rates, and offer service 

functionally equivalent, to Qwest Corporation d/b/a CenturyLink QC (“CenturyLink”).  47 

C.F.R. § 61.26(g).  CenturyLink offers a direct connection arrangement, and GLCC previously 

offered a comparable service until it eliminated that arrangement when it amended its tariff 

following the Connect America Order. 8   See Legal Analysis, Part I.  If GLCC offered a 

direction connection on the same terms as CenturyLink, that arrangement would dramatically 

reduce the charges assessed to AT&T and other interexchange carriers (“IXCs”) and their 

customers for GLCC’s access stimulation traffic.  Id.9   

5. Count II of this Formal Complaint alleges that GLCC has violated Sections 

203(c) and 201(b) of the Act, 47 U.S.C. §§ 203(c) and 201(b), by unjustly and unreasonably 

billing AT&T for services contrary to the terms set forth in GLCC’s revised tariff, as well as the 

Commission’s rules.  See  Legal Analysis, Part II.  GLCC’s free conference and chat partners 

(the “Free Calling Parties”) do not pay a fee for interstate telecommunications service, and thus 

are not end users pursuant to the terms of GLCC’s revised tariff and the Commission’s rules.10  

Consequently, GLCC is not entitled under the terms of its tariff, or the Commission’s rules, to 

7 Along with this Formal Complaint, AT&T is submitting a legal analysis that sets forth in more 
detail the legal arguments in support of the Formal Complaint.  See Legal Analysis in Support of 
Formal Complaint of AT&T Corp., File No. EB-16-MD-001 (August 15, 2016) (“Legal 
Analysis”).   
8 Report and Order, In re Connect America Fund, 26 FCC Rcd. 17663, ¶¶ 33, 648-49 (2011) 
(“Connect America Order”). 
9 Count I addresses an issue referred by the District Court in the First Referral Order, which 
Commission Staff labeled Issue 2 in its February 2 Letter Ruling. 
10  See Qwest Commc’ns v. Northern Valley Commc’ns, 26 FCC Rcd. 8332, ¶ 9 (2011) 
(“Northern Valley I”), recon denied, 26 FCC Rcd. 14520 (2011) (“Northern Valley II”), aff’d, 
Northern Valley Commc’ns v. FCC, 717 F.3d 1017 (D.C. Cir. 2013) (“Northern Valley III”). 
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assess AT&T access charges on these calls.  See Legal Analysis, Part III.11   

6. Count III of this Formal Complaint alleges that GLCC may not recover for its 

regulated interstate call termination services from a long distance carrier except via a validly 

filed tariff or an express, negotiated contract with the IXC.  See Legal Analysis, Part III.  The 

District Court already ruled in favor of AT&T, dismissing GLCC’s state law claims for 

recovery.  See id.  That holding was undeniably correct.  Id.  GLCC’s services are interstate 

access services, and, as such, the Commission has exclusive jurisdiction over those services, 

and the states lack jurisdiction.  Id.  GLCC thus cannot rely on state law to recover for such 

services, particularly where the Commission has established two mechanisms for recovery and 

explained that there is no “regulatory gap” in its rules that allow for alternate damage theories.  

Id.12  Additionally, although many state law equitable claims will be invalid as a matter of law 

where (as here) a contract (i.e., the tariff) exists with respect to the imposition of access charges, 

if state law allowed any cause of action for recovery, that cause of action would conflict with 

the Commission’s regime for access services and would be pre-empted.  See Legal Analysis. 

Part III.  Further, because GLCC filed a tariff for access services, its state law claims are 

inconsistent with, and barred by, the filed tariff doctrine.  Id.  Finally, there is no other basis 

under the Commission’s rules (apart from a valid tariff or negotiated contract) for GLCC to 

obtain compensation for its services.  Id.13   

11 Count II addresses an issue referred by the District Court in the Second Referral Order, which 
Commission Staff labeled Issue 3 in its February 2 Letter Ruling. 
12 See AT&T Corp. v. All American Tel. Co., 30 FCC Rcd. 8958, ¶ 13 n.50 (2015), appeal 
pending, No. 15-1354 (D.C. Cir. 2016). 
13 Count III addresses the other two issues referred by the District Court in the Second Referral 
Order, which Commission Staff labeled Issues 4 and 5 in its February 2 Letter Ruling.  Count 
III also addresses the other issue referred by the District Court in the First Referral Order, which 
Commission Staff labeled Issue 1 in its February 2 Letter Ruling. 
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JURISDICTION 

7. The Commission has jurisdiction over this Formal Complaint under Section 208 

of the Act, 47 U.S.C. § 208, and pursuant to the First Referral Order and the Second Referral 

Order.  GLCC is a common carrier, subject to Title II of the Act, including Sections 201, 203, 

206, and 208, 47 U.S.C. §§ 201, 203, 206, 208.14   

8. In the First Referral Order, the District Court dismissed without prejudice two of 

AT&T’s counterclaims, but retained jurisdiction over the underlying matter.  First Referral 

Order, at **5-7.  In the Second Referral Order, the District Court stayed the case pending the 

resolution of the referred issues.  Second Referral Order, at **3-9. 

9. In Counts I and II, AT&T requests damages for GLCC’s unjust and unreasonable 

conduct.  However, pursuant to Section 1.722(d) of the Commission’s Rules, 47 C.F.R. 

§ 1.722(d), and consistent with established Commission practice, AT&T requests that the 

Commission first determine the liability issues relating to Issues 1 and 2 and then decide 

AT&T’s damages in a separate and subsequent proceeding.  AT&T further requests that any 

damages relating to Count III be determined, if at all, in that separate proceeding. 

STATEMENT REGARDING SUPPORTING MATERIAL 

10. As part of this Formal Complaint, AT&T is including a complete statement of 

facts establishing that GLCC has violated the Communications Act and the Commission’s rules 

implementing the Act.15  AT&T is also attaching as exhibits copies of the documents and data 

14  See Ex. 4, Form 499 Filer Database, Detailed Information for GLCC, 
http://apps.fcc.gov/cgb/form499/499detail.cfm?FilerNum=825621 (“GLCC Form 499”) 
(purporting to be local exchange carrier (“LEC”), which is a type of common carrier, and stating 
that it provides telecommunications services in Iowa). 
15 See infra ¶¶ 23-59.   
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compilations upon which it relies in support of this Formal Complaint. 16  Along with this 

Formal Complaint, AT&T is also providing (i) a Legal Analysis that explains why GLCC has 

violated the Act and the Commission’s implementing rules; (ii) a supporting declaration by 

John W. Habiak; (iii) an information designation that is consistent with the Staff’s August 9, 

2016 Letter Ruling; (iv) stipulations (v) proposed interrogatory requests; and (vi) other forms 

and certifications required by the Commission’s rules, 47 C.F.R. §1.721(a).17  Finally, AT&T 

and GLCC have agreed to a series of stipulations that are also being provided.18 

11. AT&T is filing a public version, a confidential version, and a highly confidential 

version of the Formal Complaint.  This Formal Complaint and supporting material contain 

certain information and documents that have been designated as confidential or highly 

confidential in proceedings before the District Court.  The public version is a  redacted version 

of these materials.  In the confidential and highly confidential versions, AT&T is filing these 

materials under seal on an unredacted basis pursuant to the Protective Order agreed to by the 

parties and entered by the Commission on June 2, 2016. 

REQUIRED CERTIFICATIONS 

12. Pursuant to Section 1.721(a)(8) of the Commission’s rules, 47 C.F.R. 

§ 1.721(a)(8), AT&T hereby certifies that it attempted in good faith to discuss the possibility of 

settlement with GLCC prior to filing the Formal Complaint.  The parties held detailed 

settlement discussions prior to the District Court’s Second Referral Order, but those discussions 

did not result in a settlement agreement.  Although AT&T remains open to settlement, it does 

16 See Exs. 1-91.   
17 In accordance with the Staff’s August 9, 2016 Letter Ruling, AT&T is not providing (1) 
proposed findings of fact and conclusions of law or (2) a document log. 
18 See Stipulations with Regard to Referred Matters, File No. EB-MD-001 (Aug. 15, 2016) 
(“Stip.”). 
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not believe that efforts by the Commission Staff to assist the parties in settling this dispute, at 

this juncture, would be fruitful at this juncture.  Instead, it is AT&T’s view that it is important 

that the Formal Complaint proceeding move forward, after which both the parties and 

Commission Staff will be in a better position to assess the prospects for settlement. 

13. Pursuant to Section 1.721(a)(9) of the Commission’s rules, 47 C.F.R. 

§ 1.721(a)(9), AT&T states that GLCC, as discussed above, filed an action in the District Court 

on December 18, 2013.  AT&T’s Formal Complaint originates from the First and Second 

Referral Orders in that action.  Accordingly, this Formal Complaint is based on many of the 

same facts underlying the District Court action.   

14. Pursuant to Section 1.721(a)(10) of the Commission’s rules, 47 C.F.R. 

§ 1.721(a)(10), as well as the Commission Staff’s August 9, 2016 Letter Ruling, AT&T is 

submitting as an attachment to this Formal Complaint an information designation, which 

consists of the name, business address, and position of each individual believed to have 

firsthand knowledge of the facts alleged with particularity in the Formal Complaint, along with 

a description of the facts within any such individual’s knowledge.  Further, AT&T notes that the 

information designation incorporates the extensive discovery that was developed in the District 

Court action, including an exhibit list jointly prepared by the parties during the course of that 

action.  

THE PARTIES 

15. Complainant AT&T is a New York corporation that provides communications 

and other services, and has its principal place of business in Bedminster, New Jersey.19  This 

19  See Ex. 5, Form 499 Filer Database, Detailed Information for AT&T, 
http://apps.fcc.gov/cgb/form499/499detail.cfm?FilerNum=806172 (“AT&T Form 499”). 
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Formal Complaint relates to AT&T’s role as a purchaser of services, and not as a common 

carrier providing services.20 

16. Defendant GLCC is an Iowa corporation with its principal place of business in 

Spencer, Iowa.21  For purposes of this Formal Complaint, GLCC is operating as a common 

carrier, and specifically as a competitive local exchange carrier (“CLEC”),22 that is subject to 

the Act, 47 U.S.C. §§ 151 et seq.  GLCC’s CEO is Joshua D. Nelson.23  GLCC’s President is 

Kellie Beneke.24  GLCC has authorization from the Iowa Utilities Board (“IUB”) to provide 

telecommunications service in Milford, Lake Park, and Spencer, Iowa.25  GLCC operates the 

only switch it owns or uses at Spencer.26  GLCC has filed an interstate access tariff with the 

Commission that purports to govern the terms of its service to AT&T (“GLCC FCC Tariff No. 

2”).27 

RELEVANT NON-PARTIES 

17. In addition to the above-named parties, the following non-parties are involved in 

the facts underlying this Formal Complaint. 

18. CenturyLink has its principal place of business in Monroe, Louisiana.28  For 

20 Declaration of John W. Habiak (“Habiak Decl.”) ¶ 3. 
21 See Stip. ¶ 1; Ex. 4, GLCC Form 499. 
22 See Stip. ¶ 1; Ex. 6, Deposition of Joshua D. Nelson (“Nelson Dep.”) at 8:24-9:2, taken Nov. 
6, 2014. 
23 Stip. ¶ 6; Ex. 6, Nelson Dep. at 5:12-14. 
24 Stip. ¶ 7; Ex. 7, Deposition of Kellie Beneke (“Beneke Dep.”) at 4:9-12, taken Nov. 6, 2014. 
25 Stop. ¶ 3; Ex. 6, Nelson Dep. at 20:15-24; see also id. at 20:25-21:8 (GLCC’s authorization to 
provide service in Spencer was not obtained until September 2014).   
26 Stip. ¶ 8; Ex. 6, Nelson Dep. at 91:12-16, 95:6-25. 
27 Ex. 8, GLCC FCC Tariff No. 2, filed Jan. 11, 2012. 
28  See Ex. 9, Form 499 Filer Database, Detailed Information for CenturyLink, 
http://apps.fcc.gov/cgb/form499/499detail.cfm?FilerNum=808440 (“CenturyLink Form 499”). 
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purposes of this Formal Complaint, CenturyLink is an incumbent local exchange carrier 

(“ILEC”) operating in various locations in the United States, including Iowa, and has the lowest 

rates for switched access service of any price-cap ILEC in the state.29  CenturyLink has filed an 

interstate tariff with the Commission that governs the terms of its service (“CenturyLink FCC 

Tariff No. 11”).30 

19. Iowa Network Services, Inc. (“INS”) is an Iowa corporation with its principal 

place of business in West Des Moines, Iowa.31  For purposes of this Formal Complaint, INS is 

an intermediate carrier providing access services in  Iowa.32  As relevant to this dispute, INS 

transports traffic received from AT&T at its tandem switch in Des Moines over its fiber 

network to Spencer, Iowa.33  INS has filed an interstate tariff with the Commission that purports 

to govern the terms of its service (“INS FCC Tariff No. 1”).34 

20. Other relevant non-parties include GLCC’s Free Calling Parties.  Free Calling 

Parties are entities that receive high volumes of inbound calls, such as those that provide free 

chat room services, conferencing services, adult content services, webinars, record voice 

29 Habiak Decl. ¶¶ 2, 17.   
30 Ex. 10, CenturyLink FCC Tariff No. 11, filed Apr. 16, 2013. 
31  See Ex. 11, Form 499 Filer Database, Detailed Information for INS, 
http://apps.fcc.gov/cgb/form499/499detail.cfm?FilerNum=804606 (“INS Form 499”). 
32 AT&T Corp. v. Alpine Commc’ns, LLC, 27 FCC Rcd. 11511, ¶¶ 6-7 (2012) (“Alpine“), recon 
denied, 27 FCC Rcd. 16606 (2012); Habiak Decl. ¶ 2. 
33 See generally Ex. 6, Nelson Dep. at 96:1-98:25; Stip. ¶ 12. 
34 Ex. 12, INS FCC Tariff No. 1, filed Aug. 10, 1988.  AT&T has claimed that INS’s tariff is 
unlawful, and it has withheld certain payment to INS, and INS, in turn, has sued AT&T in the 
United States District Court for the District of New Jersey.  The district court in that case has 
stayed the case, and has referred issues to the Commission for resolution under the primary 
jurisdiction doctrine.  See Iowa Network Servs., Inc. v. AT&T Corp., No. 14-03439, 2015 WL 
5996301, at **5-6 (D.N.J. Oct. 14, 2015).  INS filed an appeal of that decision, and the Third 
Circuit dismissed the appeal for lack of appellate jurisdiction.  See Ex. 87, Order, Iowa Network 
Servs., Inc. v. AT&T Corp., No. 15-4093 (3d Cir. Aug. 4, 2016).  
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playback, or international calling.35 

INTRODUCTION AND SUMMARY 

21. In this Formal Complaint, AT&T seeks a determination by the Commission that 

GLCC’s refusal to provide a direct connection arrangement to AT&T was unjust and 

unreasonable in violation of Section 201(b) of the Act, 47 U.S.C. § 201(b).  AT&T also seeks a 

determination by the Commission that GLCC has violated Section 203(c) of the Act, 47 U.S.C. 

§ 203(c), and has engaged in unjust and unreasonable practices in violation of Section 201(b) of 

the Act, 47 U.S.C. § 201(b), by billing AT&T for interstate switched access services that it did 

not provide pursuant to the terms of its tariff or the Commission’s rules.  Finally, AT&T seeks a 

determination by the Commission that GLCC is not entitled to any compensation under any 

other basis, apart from a lawful, valid tariff that complies with the Act and the Commission’s 

rules, or an express, negotiated contract. 

22. Based on these facts, as well as the additional information set forth below, the 

Commission should find that GLCC’s conduct violated Sections 201(b) and 203(c) of the Act, 

47 U.S.C. §§ 201(b), 203(c). 

FACTS IN SUPPORT OF THE FORMAL COMPLAINT 

A. Pertinent Regulatory Background. 

23. In its Legal Analysis, AT&T provides a summary of the relevant regulations 

regarding switched access service, CLECs, access stimulation, and the Commission’s efforts to 

curtail access stimulation.36  To avoid repetition, AT&T incorporates the regulatory background 

of its Legal Analysis by reference here.  

35 Stip. ¶ 10; Ex. 13, Expert Report of David I. Toof, Ph.D. (“Toof Report”), ¶¶ 43-44, submitted 
Oct. 3, 2014. 
36 See Legal Analysis, Part I.A-B. 
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 B. GLCC’s Founding and Business.   

24. Josh Nelson and his parents founded GLCC in 2005.37  Throughout its existence, 

GLCC has nominally operated as a CLEC in western Iowa.38  In that regard, the IUB authorized 

GLCC to provide telecommunications service in Lake Park and Milford in 2005, and in Spencer 

in 2014.39  GLCC owns and operates its only switch in Spencer.40   

25. Throughout its existence, GLCC has partnered with free conferencing and chat 

companies to engage in access stimulation arrangements. 41   These access stimulation 

arrangements comprised GLCC’s entire operation for many years. 42  Prior to August 2012, 

GLCC had no customers of any kind that were not Free Calling Parties. 43   [[BEGIN 

CONFIDENTIAL]]  

 

 [[END CONFIDENTIAL]] 

26. [[BEGIN CONFIDENTIAL]]  

 

 

 

37 Stip. ¶ 2; Ex. 6, Nelson Dep. at 8:12-23. 
38 Ex. 6, Nelson Dep. at 8:24-9:6. 
39 Stip. ¶ 3; Ex. 6, Nelson Dep. at 20:15-21:8. 
40 Stip. ¶ 8; Ex. 6, Nelson Dep. at 91:12-16, 95:6-25. 
41 Stip. ¶ 9; Ex. 6, Nelson Dep. at 8:24-9:9, 60:25-61:23 
42 See infra ¶ 29. 
43 Ex. 14, August 2012 Monthly Report, In re Great Lakes Commc’ns Corp., No. SPU-2011-004 
(IUB Aug. 30, 2012). 
44 Ex. 6, Nelson Dep. at 19:22-20:14. 

PUBLIC VERSION



 [[END CONFIDENTIAL]]  As such, GLCC provides traditional local telephone 

service to just over 100 customers. 46   [[BEGIN CONFIDENTIAL]]  

 [[END CONFIDENTIAL]] 

C. The IUB Criticizes GLCC’s Business Practices. 

27. The IUB has been highly critical of GLCC’s access stimulation arrangements.  In 

2009, for example, the IUB found after a full evidentiary hearing that GLCC had "failed to 

comply with the terms and conditions of [its] own intrastate access tariffs, so the calls in question 

were not subject to access charges and refunds and credits are required.”48  Specifically, the IUB 

held that GLCC’s Free Calling Parties were not “end users” under GLCC’s intrastate tariff.  The 

IUB further noted that GLCC had not collected the charges that end users are supposed to pay 

under that tariff.49  The IUB’s findings as to GLCC were very similar to the findings made by 

the Commission with regard to another Iowa LEC engaged in the same practices.50 

28. In criticizing GLCC’s access stimulation schemes, the IUB explained that “[i]f 

access rates are set at a level intended to recover the costs of providing access services, then a 

carrier’s willingness to share a substantial portion of its access revenue with a [Free Calling 

Party] is evidence that the carrier’s rates are too high for the volume of traffic being 

45 Id. at 16:21-18:9. 
46 Id.; see also Ex. 15, August 2014 Monthly Report, In re Great Lakes Commc’ns Corp., No. 
SPU-2011-004 (IUB Aug. 29, 2014). 
47 Ex. 6, Nelson Dep. at 19:12-21. 
48 Ex. 90, Final Order, In re Qwest Commc’ns Corp., No. FCU-2007-002, 2009 WL 3052208, at 
**2 (IUB Sept. 21, 2009) (“IUB Final Order”). 
49 Id. at **24-25. 
50 See Qwest Commc’ns v. Farmers & Merchs. Mut. Tel. Co., 24 FCC Rcd. 14801 (2009) 
(“Farmers I”), recon. denied, 25 FCC Rcd. 3422 (2010) (“Farmers II”), aff’d, 668 F.3d 714 
(D.C. Cir. 2011) (“Farmers III”). 
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terminated.”51  The IUB also announced that it would issue new rules “intended to prevent this 

abuse in the future.”52  The IUB stated: 

[Its] concern is that in circumstances like those presented in this case where (1) a 
carrier’s access rates are set with reference to a relatively low historical volume 
of access services, (2) the current and future volume of those services is 
considerably greater, (3) the incremental cost of increased traffic is less than the 
charge per minute, (4) the carrier is willing to share a substantial portion of its 
access revenues, and (5) the carrier has substantial market power, even monopoly 
power, over those services, then the result is an unreasonable rate or service 
arrangement, in the absence of any other factors.53 

The IUB further stated that it would “initiate a subsequent proceeding asking Great 

Lakes … to show cause why [its] certificate[], issued pursuant to Iowa Code § 476.29, 

should not be revoked.”54 

29. While the IUB ultimately did not revoke GLCC’s certificate, the IUB did find 

significant problems in GLCC’s operations.55  The IUB determined that for most of GLCC’s 

existence, it “has never provided any services that are considered to be components of local 

exchange service.” 56  Although GLCC told the IUB repeatedly that it would construct and 

operate local network facilities to provide customers in certain Iowa communities with 

competitive local telephone services, the IUB found those representations to have been 

51 Ex. 90, IUB Final Order, at *57. 
52 Id. at *2. 
53 Id. at **58-59. 
54 Id at *67.  The IUB also noted that the “evidence in this record shows that Great Lakes … 
ha[s] few, if any, customers, and that Great Lakes has provided service in an exchange that is 
not covered by its [operating] certificates.”  Id. 
55 Ex. 16, In re Great Lakes Commc’ns Corp., No. SPU-2011-004, **1-4, 11-31 (IUB Mar. 30, 
2012) (“IUB Great Lakes Order”). 
56 Id. at *12 (emphasis added). 
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“false.” 57  In particular, the IUB noted that until very recently, GLCC had “no outside plant or 

facilities.  Great Lakes has never provided access to [a] local exchange network and no person 

is able to make an outbound call or place a local exchange call through Great Lakes.”58  The 

IUB concluded that the record “show[ed] that GLCC failed to provide local exchange service in 

accordance with its certificate and tariff.”59   

30. In discussing the cause of these failings, the IUB faulted GLCC’s management, 

finding that, “[i]n the end, Great Lake’s 2006 claim that it was providing local exchange service 

in [a specified Iowa local exchange] was either a knowing falsehood or evidence that Great 

Lakes lacks the managerial ability to understand and provide any of the services it claimed to 

offer … .  [C]ompany management that makes false or incompetent statements to the Board is 

not providing adequate service.”60  The IUB also found that management’s failure to understand 

the “requirement that [GLCC’s] tariffs accurately reflect the exchanges where Great Lakes is 

attempting to provide service demonstrates insufficient managerial ability to provide service in 

accordance with its tariffs; at worst, GLCC’s management failures indicate a willingness to 

misrepresent its actual business plan to the Board.”61  Finally, the IUB determined, in the words 

of the Magistrate Judge, that “GLCC had not changed certain practices between 2009 and 2012 

despite being directed to do so in the 2009 Order.”62 

57 Id. at **12-13, 14 (finding that GLCC’s representation that it offered local services in Lake 
Park was “untrue when it was made and is still false”). 
58 Id. at *13. 
59 Id. at *31. 
60 Id. at **14-15. 
61 Id. at *21. 
62 Great Lakes Commc’ns Corp. v. AT&T Corp., No. 13-04117, 2014 WL 2866474, at *11 (N.D. 
Iowa Jun. 24, 2014) (“Report and Recommendation”) (citing IUB Great Lakes Order). 
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D. GLCC Revises Its Interstate Switched Access Tariff In Response To The 
Connect America Order. 

31. At its inception in 2005, GLCC filed a tariff with the Commission governing 

switched access service (“GLCC FCC Tariff No. 1”).63  The terms and descriptions of switched 

access service in GLCC FCC Tariff No. 1 (but not the rates) were generally consistent with the 

terms in Qwest Corporation’s tariff.64  Qwest Corporation, now known as CenturyLink, is the 

price-cap ILEC with the lowest switched access rates in Iowa.65 

32. For example, the GLCC tariff and the CenturyLink tariff defined “Switched 

Access Service” in a nearly identical manner.  CenturyLink FCC Tariff No. 11 defined the 

service as follows: 

Switched Access Service, which is available to customers for their use in 
furnishing their services to end users, provides a two-point electrical 
communications path between a customer’s premises and an end user’s premises.  
It provides for the use of terminating, switching, transport facilities and common 
subscriber plant of the Company.  Switched Access Service provides for the 
ability to originate calls from an end user’s premises to a customer’s premises, 
and to terminate calls from a customer’s premises to an end user’s premises in the 
LATA where it is provided.66 

GLCC FCC Tariff No. 1 provided as follows: 

Switched Access Service, which is available to customers for their use in 
furnishing their services to end users, provides a communication path between a 
customer premises and an end user’s premises.  It provides for the use of common 
terminating, switching and trunking facilities and common subscriber plant of the 
Telephone Company.  Switched Access Service provides for the ability to 

63 Ex. 17, GLCC FCC Tariff No. 1, filed Sept. 1, 2005. 
64 Compare generally Ex. 17, GLCC FCC Tariff No. 1, with Ex. 10, CenturyLink FCC Tariff 
No. 11.  While GLCC’s terms and conditions were similar to CenturyLink’s, GLCC’s rates were 
higher, because at that time, GLCC’s rates were set on the view that GLCC was entitled to the 
Commission’s rural exemption, see 47 C.F.R. § 61.26(e), and/or were benchmarked to a different 
incumbent LEC (Spencer Municipal) with higher rates.  
65 Habiak Decl. ¶¶ 2, 17; Ex. 18, Deposition of Michael Starkey (“Starkey Dep.”) at 116:21-23, 
taken Nov. 11, 2014. 
66 Ex. 10, CenturyLink FCC Tariff No. 11, Orig. Page 6-1. 
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originate calls from an end user’s premises to a customer premises, and to 
terminate calls from a customer premises to an end user’s premises in the LATA 
where it is provided.67 

33. Likewise, both tariffs defined “End User” as “any customer of an interstate or 

foreign telecommunications service that is not a carrier.”68 Similarly, “Customer(s)” was defined 

in both tariffs as “any individual [or] entity which subscribes to the services offered under this 

[T]ariff, including [both] Interexchange Carriers (ICs) [and] [E]nd [U]sers.”69  And both tariffs 

provided that End Users would subscribe to “End User Access Service,” along with local 

exchange services under local tariffs, and (ii) charge a specified tariffed rate to the End User for 

the tariffed End User Access Service.70   

34. Further, both GLCC FCC Tariff No. 1 and CenturyLink FCC Tariff No. 11 

offered “Direct[-]Trunked Transport,” which provided for a direct connection with the carriers’ 

end office switch.71  CenturyLink FCC Tariff No. 1 defined the service as follows: 

(1) the transport between the serving wire center of the customer’s premises and 
a Company end office, Company Hub or Company access tandem or between a 
Company Hub and a Company end office or Company access tandem on circuits 
dedicated to the use of a single customer, without switching at the Company 
access tandem or, (2) the transport with Tandem Signaling Information (i.e., CIC 
and 0ZZ codes or equivalent SS7 parameters) between the serving wire center of 
the customer-provided tandem premises and a Company end office subtending 
the customer-provided tandem or a Company Hub or between a Company Hub 

67 Ex. 17, GLCC FCC Tariff No. 1, Orig. Page 6-1. 
68 Id. at Orig. Page 2-61 (emphasis added); Ex. 10, CenturyLink FCC Tariff No. 11, Orig. Page 
2-87 (emphasis added). 
69 Ex. 17, GLCC FCC Tariff No. 1, Orig. Page 2-59; Ex. 10, CenturyLink FCC Tariff No. 11, 
Orig. Page 2-82. 
70 Ex. 17, GLCC FCC Tariff No. 1, Orig. Pages 4-1, 4-3, 12-1; Ex. 10, CenturyLink FCC Tariff 
No. 11, Orig. Pages 4-1, 4-2, 4-11.   
71 Stip. ¶ 13; Ex. 17, GLCC FCC Tariff No. 1, Orig. Pages 2-60, 6-1, 6-3; Ex. 10, CenturyLink 
FCC Tariff No. 11, Orig. Pages 2-84, 6-9. 
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and a Company end office subtending the customer-provided tandem.72 

GLCC FCC Tariff No. 1 similarly defined “Direct-Trunked Transport” as “transport from the 

serving wire center to the end office or from the serving wire center to the access tandem on 

circuits dedicated to the use of a single customer.”73 

35. In early 2012, following the issuance of the Connect America Order, GLCC filed 

a shorter, substantially revised tariff with the Commission. 74   Unlike GLCC’s initial tariff, 

GLCC FCC Tariff No. 2 does not track the terms of CenturyLink FCC Tariff No. 11.75  

36. In contrast with CenturyLink FCC Tariff No. 11 and its original tariff, the GLCC 

FCC Tariff No. 2 defines “Switched Access Service” as follows: 

Switched Access Service provides for the use of switching and/or transport facilities or 

services to enable a Buyer to utilize the Company’s Network to accept Calls or to deliver 

Calls.  Switched Access Service may be provided via a variety of means and facilities, 

where available, to be determined by the Company at its sole discretion.76  

37. GLCC FCC Tariff No. 2 defines “Buyer” as an “Interexchange Carrier utilizing 

the Company’s Access Service to complete a Call to or from End Users”77 and “End User” as 

“any Customer of an Interstate or Foreign Telecommunications Service that is not a carrier. … 

An End User must pay a fee to the Company for telecommunications service.”78  The tariff 

further defines a “Customer of an Interstate or Foreign Telecommunications Service” as “any 

72 Ex. 10, CenturyLink FCC Tariff No. 11, 1st Rev. Page 2-84. 
73 Ex. 17, GLCC FCC Tariff No. 1, Orig. Page 2-60. 
74 Stip. ¶ 4. 
75 See, e.g., Ex. 13, Toof Report ¶¶ 84, 90, 93-98. 
76 Ex. 8, GLCC FCC Tariff No. 2, Orig. Page 45. 
77 Id. at Orig. Page 7. 
78 Id. at Orig. Page 8. 
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person or entity who sends or receives an interstate or foreign Telecommunications service 

transmitted to or from a Buyer across the Company’s Network, provided that the person or entity 

must pay a fee to the Company for telecommunications service.”79  GLCC FCC Tariff No. 2 also 

eliminated the provision for “End User Access Service,” or any other service that an End User 

could subscribe to under, and purchase out of, the tariff.80 

38. GLCC FCC Tariff No. 2 also separately defines “Access Service” as “includ[ing] 

services and facilities provid[ing] for the origination or termination of any interstate or foreign 

Telecommunication regardless of the technology used in transmission.”81  The tariff then adopts 

the definition of “Telecommunications” set forth in the Act:   “The transmission, between or 

among points specified by the user, of information of the user’s choosing, without change in the 

form or content of the information as sent or received.”82 

39. As revised, GLCC FCC Tariff No. 2 prohibits GLCC from assessing switched 

access charges on the IXC, unless the IXC is a “Buyer” of GLCC’s services.  And an IXC cannot 

be a “Buyer” unless GLCC’s “Customer[s]” (the Free Calling Parties) have paid GLCC a fee for 

a telecommunications service, and thus qualify as “End User[s].” 83   Indeed, GLCC’s CEO 

acknowledged that GLCC FCC Tariff No. 2 requires that, for an entity to be an “End User” for 

purposes of assessing switched access charges on calls to that entity, such entity must pay the 

LEC a fee for interstate telecommunications services.84  

40. Finally, in amending its tariff in 2012, GLCC eliminated the “Direct Trunked 

79 Id. at Orig. Page 7. 
80 See generally id. 
81 Id. at Orig. Page 7. 
82 Id. at Orig. Page 9; 47 U.S.C. § 153(50). 
83 Ex. 8, GLCC FCC Tariff No. 2, Orig. Pages 7-9, 45. 
84 Ex. 6, Nelson Dep. at 26:10-29:22. 
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Transport” provision.85  As a consequence, GLCC FCC Tariff No. 2 has no provision for a 

direct connection.86 

E. GLCC’s Relationships with its Free Calling Parties. 

41. GLCC’s relationships with its Free Calling Parties are generally governed by two 

agreements:  a “Marketing Agreement” and a so-called “Telecommunications Service 

Agreement.”87 [[BEGIN HIGHLY CONFIDENTIAL]]  

 

 

   

 

 

 

 [[END HIGHLY CONFIDENTIAL]] [[BEGIN 

CONFIDENTIAL]]  

 [[END CONFIDENTIAL]] 

85 Stip. ¶ 13; See Ex. 13, Toof Report ¶ 86 & n.74. 
86 Ex. 6, Nelson Dep. at 126:9-15. 
87 Stip. ¶ 17; Ex. 6, Nelson Dep. at 40:6-42:7.   
88 [[BEGIN HIGHLY CONFIDENTIAL]]  

 
[[END HIGHLY 

CONFIDENTIAL]] 
89 Id.  
90 Stip. ¶ 21; [[BEGIN HIGHLY CONFIDENTIAL]]  
[[END HIGHLY CONFIDENTIAL]]; see also Ex. 6, Nelson Dep. at 77:14-78:13. 
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42. The Marketing Agreements are revenue sharing agreements. 91  [[BEGIN 

HIGHLY CONFIDENTIAL]]  

 

   

   

  

 

   

 

[[END HIGHLY CONFIDENTIAL]] 

43. GLCC provides its Free Calling Parties certain services pursuant to agreements 

titled “Telecommunications Service Agreements.”97 [[BEGIN HIGHLY CONFIDENTIAL]]  

 

91 47 C.F.R. § 61.3(bbb).  The Commission has held that the excess revenues shared in access 
stimulation schemes such as these are ultimately passed on to unwitting consumers. Connect 
America Order ¶ 663; cf. id. ¶ 666 (“excess revenues that are shared in access stimulation 
schemes provide additional proof that the LEC’s rates are above cost” and therefore unlawful). 
92 Stip. ¶ 20; see, e.g., [[BEGIN HIGHLY CONFIDENTIAL]]  

 
[[END HIGHLY CONFIDENTIAL]]; Ex. 6, Nelson Dep. at 75:8-76:5.  
93 [[BEGIN HIGHLY CONFIDENTIAL]]  

 [[END HIGHLY CONFIDENTIAL]] 
94 Stip. ¶ 19; Ex. 6, Nelson Dep. at 75:8-76:5. 
95 Ex. 13, Toof Report at Ex. DIT-4.  That amount excludes all of the AT&T unpaid charges 
(plus interest) sought by GLCC in this litigation, [[BEGIN HIGHLY CONFIDENTIAL]]  

 [[END HIGHLY 
CONFIDENTIAL]]   
96 Id. 
97 Stip. ¶ 22. 
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98  See, e.g., [[BEGIN HIGHLY CONFIDENTIAL]]  
 [[END HIGHLY 

CONFIDENTIAL]] 
99  See [[BEGIN HIGHLY CONFIDENTIAL]]  

 
 
 

          
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 

 [[END HIGHLY CONFIDENTIAL]] 
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101 Ex. 7, Beneke Dep. at 11:25-14:16. 
102 Ex. 6, Nelson Dep. at 45:25-46:3; see also Ex. 7, Beneke Dep. 13:14-14:23. 
103  Stip. ¶ 21; Ex. 13, Toof Report at Ex. DIT-3; Ex. 18, Starkey Dep. at 195:19-196:13 
(confirming accuracy of Toof Report at Ex. DIT-3); Ex. 42, Expert Report of Michael Starkey 
(“Starkey Report”) at 8, Aug. 18, 2014. 
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104 Compare Ex. 13, Toof Report at Exhibit DIT-3, with Ex. 43, GLCC Resp. to Interrogs. at 
Exhibit A. [[BEGIN HIGHLY CONFIDENTIAL]]  
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HIGHLY CONFIDENTIAL]] 
105 Ex. 6, Nelson Dep. at 48:7-20, 60:25-61:23. 
106 Id. at 86:15-87:2; Ex. 18, Starkey Dep. at 265:14-269:7. 
107 See 47 C.F.R. § 52.21(n). 
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108 Ex. 6, Nelson Dep. at 47:14-19; 54:6-55:25. 
109 Id. at 54:11-55:25. 
110 [[BEGIN HIGHLY CONFIDENTIAL]] 
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CONFIDENTIAL]] 

G. GLCC Does Not Treat The Revenues It Receives From Its Free Calling 
Parties As Interstate Telecommunications Service Revenues For Purposes 
Of State Taxation Or For Reporting Requirements To The Commission. 

47. Under Iowa law, taxes are owed on the sale of “all telecommunications 

service,”114 and the definition of “telecommunications service” pertinent to that tax is essentially 

the same as the definition set forth in GLCC’s revised tariff and the Communications Act.115 

[[BEGIN CONFIDENTIAL]]  

 

111  See, e.g., [[BEGIN HIGHLY CONFIDENTIAL]]  
[[END HIGHLY 

CONFIDENTIAL]] 
112 Ex. 6, Nelson Dep. at 53:5-11; Ex. 7, Beneke Dep. at 12:13-15:6.  [[BEGIN HIGHLY 
CONFIDENTIAL]]  

[[END 
HIGHLY CONFIDENTIAL]] 
113 Ex. 13, Toof Report at Ex. DIT-3; Ex. 7, Beneke Dep. at 21:12-22:3. 
114 Iowa Admin. Code, Revenue, Ch. 224, Telecommunications Services, § 701-0224.1(423) 
(“The gross receipts from the sale of all telecommunication service and ancillary service are 
subject to the sales or use tax”). 
115  Id. § 701-224.2(423) (“Telecommunication service means the electronic transmission, 
conveyance, or routing of voice, data, audio, video, or any other information or signals to a point, 
or between or among points”) (internal quotations omitted).   
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  [[END CONFIDENTIAL]] [[BEGIN HIGHLY 

CONFIDENTIAL]]   

 

 

 [[END HIGHLY CONFIDENTIAL]] [[BEGIN 

CONFIDENTIAL]]  

   

 [[END 

CONFIDENTIAL]] 

48. GLCC is also required to report to the Commission its interstate 

telecommunications revenues – including “End User ... Revenue Information.” 120   The 

Commission uses the reported revenues to determine whether a telecommunications provider is 

required to contribute to the federal Universal Service Fund.121  [[BEGIN CONFIDENTIAL]] 

 

 

116 Ex. 6, Nelson Dep. at 68:15-69:12.  [[BEGIN CONFIDENTIAL]]  
 
 

  [[END CONFIDENTIAL]] 
117  Id. at 66:16-68:14; Ex. 54, SMU Invoices to GLCC, GLCC_ATT_027118-83, at 
GLCC_ATT_027122. 
118 Stip. ¶ 25; Ex. 6, Nelson Dep. at 69:13-16. 
119Stip. ¶ 25; Ex. 6, Nelson Dep. at 65:4-65:18, 69:13-16; Ex. 7, Beneke Dep. at 22:19-23:11. 
120 Ex. 55, GLCC Form 499-A, p. 5, Block 4-A (2014). 
121  See In re Universal Serv. Contribution Methodology, 28 FCC Rcd. 16037, ¶ 12 (2013) 
(“CLECs must report their end-user interstate revenues on the FCC Forms 499”).   
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  [[END CONFIDENTIAL]] 

H. GLCC’s Access Charges To AT&T. 

49. GLCC first began to bill AT&T for switched access services in late 2005 or early 

2006, and the traffic volumes increased quickly.125  Upon investigation of this rapid increase in 

traffic, AT&T sued GLCC and other carriers in Iowa federal court in early 2007.126  A central 

issue in that case was whether GLCC had in fact provided interstate switched access service 

consistent with the terms of its tariff and with the Commission’s rules regarding switched 

access service.127 

50. [[BEGIN CONFIDENTIAL]]  

 

   

122 Ex. 56, Declaration of Kellie Beneke (“Beneke Decl.”) ¶¶ 2-3, executed Jan. 10, 2015. 
123 Ex. 57, 2014 Instructions to the TRW, Form 499-A, at 15.  LECs that impose fees associated 
with completing interstate long distance calls, such as “end user access” services, report those 
revenues under the interstate category of Line 404.3.  Id.  
124  Ex. 56, Beneke Decl. ¶¶ 2-3; Ex. 55, GLCC Form 499-A, at 3 (2014); Ex. 57, 2014 
Instructions to the TRW, Form 499-A, at 35. 
125 Ex. 6, Nelson Dep. at 8:21-9:2; Habiak Decl. ¶ 6.   
126 Ex. 58, Complaint, AT&T Corp. v. Great Lakes Commc’ns Corp., No. 07-0043 (S.D. Iowa 
Jan. 29, 2007); Habiak Decl. ¶7 
127 Ex. 13, Toof Report ¶ 61; Habiak Decl. ¶ 7. 
128 Ex. 13, Toof Report ¶ 63; Habiak Decl. ¶ 7. 
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        [[END 

CONFIDENTIAL]] disputes arose almost immediately over whether GLCC was properly 

billing AT&T for access service, and whether its new tariff – GLCC FCC Tariff No. 2 – 

properly implemented the requirements of the Connect America Order.132  On May 2, 2012, 

AT&T notified GLCC that it did not believe that GLCC was providing service consistent with 

its tariff and that it would be withholding payment on GLCC’s bills pending resolution of the 

disputes.133  At no point since that time has AT&T assented to GLCC’s continued provision of 

the services for which it has been billed and that are in dispute.134   

I. GLCC’s Refusal To Provide Direct Connection Arrangements To AT&T At 
Reasonable Rates. 

52. For high access traffic volumes, carriers in many cases implement a direct 

129 Habiak Decl. ¶¶ 7-8; Ex. 59, Settlement Agreement and Release, at 1, dated May 26, 2011 
(“2011 Settlement Agreement”). 
130 Habiak Decl. ¶ 8; Ex. 59, 2011 Settlement Agreement, at 8-9. 
131 Habiak Decl. ¶ 8; Ex. 13, Toof Report ¶ 79. 
132 Ex. 13, Toof Report ¶ 80. 
133 See Ex. 60, Email from J. Nelson to R. Buntrock and D.G. Carter, GLCC_ATT_024841, 
dated May 2, 2012; Habiak Decl. ¶ 10.  
134 Ex. 18, Starkey Dep. at 327:6-23; Habiak Decl. ¶ 11. 
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connection arrangement because its flat-rate (rather than per-minute) pricing usually offers the 

most efficient, least costly, way to route large volumes of traffic to a LEC.135   

53. GLCC’s relationships with its Free Calling Parties generate enormous traffic 

volumes that dwarf those of CenturyLink, the lowest price cap LEC operating in the State of 

Iowa.136  [[BEGIN HIGHLY CONFIDENTIAL]]   

  [[END 

HIGHLY CONFIDENTIAL]].  In contrast, GLCC’s expert has stated that CenturyLink 

terminated approximately one billion minutes of long distance calls per year to all of its end 

offices throughout the State of Iowa.138  [[BEGIN CONFIDENTIAL]]  

 

 

 

 [[END CONFIDENTIAL]] 

54. GLCC handles these significantly higher volumes with considerably less 

switching and related facilities than does CenturyLink.  For example, CenturyLink provides 

service to a large percentage of the total access lines in Iowa, and it promotes and offers its 

135 Habiak Decl. ¶ 5; Ex. 13, Toof Report ¶¶ 87-89; see also Ex. 18, Starkey Dep. at 120:7-21 
(testifying that “[w]hen traffic volumes are high enough, the flat fee associated with a dedicated 
or direct transport link can be cheaper to the IXC than paying per minute rate elements,” like 
those assessed by GLCC and INS); Ex. 61, Rebuttal Expert Report of Michael Starkey at 5, 
submitted Nov. 5, 2014 (“Starkey Rebuttal Report”). 
136 Habiak Decl. ¶¶ 2, 17, 26; Ex. 13, Toof Report ¶ 88. 
137 Stip. ¶ 26; Ex. 6, Nelson Dep. at 134:22-135:13. 
138  Ex. 18, Starkey Dep. at 109:11-110:6; Ex. 61, Starkey Rebuttal Report at 5 & Ex. F 
(providing MOUs for “Qwest Corp-IA”). 
139 Ex. 18, Starkey Dep. at 135:21-136:24; Ex. 13, Toof Report ¶ 88. 
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network services to a broad array of businesses and residences.140  Between 2012 and 2015, 

CenturyLink served more than 50 times the number of access lines in Iowa that Great Lakes 

served. 141   Further, CenturyLink uses a large array of network equipment and facilities, 

including numerous end office switches (as well as local loops) to connect to its customers.142  

In that connection, CenturyLink has about 22 stand-alone end office switches and 28 host end 

office switches (plus tandem switches and many remote switches) in the State of Iowa.143  In 

contrast, GLCC operates in a few small towns in northwestern Iowa, and its CEO testified that 

it operates only a single switch in Spencer.144  In addition, GLCC serves a minimal amount of 

traditional customers, and the overwhelming percentage of its traffic goes to a few Free Calling 

140 Ex. 62, SEC Form 10-K, FYE Dec. 31, 2015, CenturyLink, Inc., at 3, 6-8, 13-14, filed Feb. 
24, 2016; Ex. 63, IUB, 2015 Telephone Utility Report Annual Information, 
https://iub.iowa.gov/sites/default/files/files/records_center/annual_reports/telephone/2015-
telephone.xls (“2015 IUB Report”) (Local Exchange Carrier tab showing Qwest Corporation 
d/b/a CenturyLink QC provides service to 40 percent of total access lines used by LECs in 
Iowa); Ex. 64, IUB, 2014 Telephone Utility Report Annual Information, 
https://iub.iowa.gov/sites/default/files/files/records_center/annual_reports/telephone/2014-
telephone.xls (“2014 IUB Report”) (43 percent); Ex. 65, IUB, 2013 Telephone Utility Report 
Annual Information, 
https://iub.iowa.gov/sites/default/files/files/records_center/annual_reports/telephone/2013%20T
elephone.xls, (“2013 IUB Report”) (45 percent); Ex. 66, IUB, 2012 Telephone Utility Report 
Annual Information, 
https://iub.iowa.gov/sites/default/files/files/records_center/annual_reports/telephone/2012%20T
elephone.xls (“2012 IUB Report”) (46 percent).  
141  See Ex. 63, 2015 IUB Report (showing that Qwest Corporation d/b/a CenturyLink QC 
provided service to 39 times more access lines than Great Lakes Communication Corp. d/b/a 
IGL Teleconnect); Ex. 64, 2014 IUB Report (49 times); Ex. 65, 2013 IUB Report (62 times); 
Ex. 66, 2012 IUB Report (62 times). 
142 Habiak Decl. ¶ 28; Ex. 62, SEC Form 10-K, FYE Dec. 31, 2015, CenturyLink, Inc., at 8, filed 
Feb. 24, 2016.   
143 Habiak Decl. ¶ 29. 
144 Stip. ¶ 8; Ex. 6, Nelson Dep. at 20:15-24; 91:12-16, 95:6-25.  An industry database indicates 
that GLCC may have a few additional facilities, but it is not clear if those facilities are 
operational or comparable to those operated by CenturyLink.  In any event, even if GLCC has a 
few additional switch facilities, GLCC’s network is plainly not comparable to that of 
CenturyLink’s Iowa network. 
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Parties.145  The Free Calling Parties have equipment located at or near GLCC’s facilities.146    

55. While CenturyLink typically delivers traffic at the volumes at issue in this case 

via a direct connection arrangement,147 GLCC has refused to offer AT&T such an arrangement 

despite handling significantly more traffic, with significantly less facilities, than 

CenturyLink. 148   As discussed above, GLCC’s initial tariff mirrored that of CenturyLink’s 

tariff, offering a direct connection arrangement to interconnecting carriers. 149  However, in 

response to the Connect America Order, GLCC revised its tariff in 2012 and eliminated the 

“Direct-Trunked Transport” service it had previously offered.150   

56. Around the same time, AT&T requested a direct connection from its facilities to 

those of GLCC.151  GLCC refused this request,152 [[BEGIN HIGHLY CONFIDENTIAL]]  

 

   

 

   

145 Ex. 6, Nelson Dep. at 16:21-18:9, 19:12-20:14.  
146 Id. at 96:1-98:22. 
147 Ex. 13, Toof Report ¶ 11. 
148 Habiak Decl. ¶¶ 15-16. 
149 Ex. 17, GLCC FCC Tariff No. 1, Orig. Pages 2-60, 6-3, 10-11; Ex. 10, CenturyLink FCC 
Tariff No. 11, Orig. Pages 2-6, 2-84, 6-9, 6-12, 6-225. 
150 Stip. ¶ 13; Ex. 6, Nelson Dep. at 126:9-15. 
151  Habiak Decl. ¶ 15; Ex. 6, Nelson Dep. at 120:2-8; Ex. 67, Deposition of John Habiak 
(“Habiak Dep.”) at 164:12-165:2, taken Nov. 13, 2014. 
152 Habiak Decl. ¶ 15. 
153 Ex. 6, Nelson Dep. at 120:9-121:6. 
154 Ex. 18, Starkey Dep. at 116:10-12; see also Ex. 6, Nelson Dep. at 120:20-121:1. 
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  [[END HIGHLY 

CONFIDENTIAL]]  

57. Because GLCC does not offer a direct connection arrangement by tariff, and has 

otherwise refused to provide such an arrangement to AT&T under a contract with terms  

comparable to CenturyLink’s service, AT&T does not have a direct connection with GLCC’s 

switch in Spencer.  Instead, AT&T hands off its traffic to an intermediate carrier, INS.  The 

Commission has described INS, and its role in routing long distance traffic to small carriers 

with low traffic volumes as follows: 

[T]o carry long-distance traffic efficiently to remote local exchanges in Iowa, 
about 135 rural carriers formed a [Centralized Equal Access (“CEA”)] provider 
called … INS.  They developed this arrangement in part because the costs of 
hauling long-distance traffic to and from each of the many small carriers were 
high, and competing IXCs found it too “expensive … to provide their own 
facilities to each of these small exchanges, given the relatively low amount of 
[long distance] traffic they generate … . IXCs generally [deliver traffic] by 
interconnection with the INS access tandem in Des Moines.  INS then delivers 
the long-distance traffic received from IXCs over its fiber ring to one of sixteen 
POIs located across the state.  At the POIs, the Iowa LECs connect with the INS 
network and transport interstate switched access traffic between their POIs and 
their end office switches.156 

58. Unlike the traditional traffic handled by INS, the traffic at issue in this case 

almost entirely comprises long distance calls that are directed to GLCC’s Free Calling 

Parties.157  The pertinent aspects of the routing of such calls are as follows:  (1) AT&T carries 

155 Ex. 6, Nelson Dep. at 122:1-125:20.  To resolve a discovery dispute in the District Court, 
GLCC produced its agreement, but only for use in the District Court proceeding, and provided 
that, if AT&T initiated a complaint at the Commission, it could request the document to be 
produced at that juncture.  Although arguably that is no longer necessary in light of the 
Protective Order in this case, out of an abundance of caution, AT&T is requesting production of 
this agreement (and any other such agreements that GLCC has for termination of long distance 
traffic). 
156 Alpine ¶¶ 6-7. 
157 Habiak Decl. ¶ 4.   
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the calls over its long distance network and delivers them to the INS tandem switch in Des 

Moines; (2) INS transports the calls over its fiber network from Des Moines to GLCC’s point of 

interconnection in Spencer (a total distance of approximately 133 miles); (3) GLCC transports 

the calls to its nearby switch in Spencer; (4) GLCC’s switch at Spencer then directs the calls to 

GLCC’s facilities in Lake Park, where the calls are connected to the equipment of the Free 

Calling Parties associated with the called number.158 

59. By failing to offer a direct connection arrangement via tariff, GLCC has forced 

AT&T (and therefore its customers) to pay significant amounts for INS’s service.  Pursuant to 

its federal tariff, INS currently bills AT&T $0.00896 per minute to deliver the long distance 

traffic at issue from INS’s Des Moines tandem switch to Spencer.159  In that connection, INS 

has billed AT&T for approximately [[BEGIN CONFIDENTIAL]]  [[END 

CONFIDENTIAL]] in access charges during the relevant period.160  If GLCC had agreed to 

provide AT&T with direct connection arrangements, AT&T could have avoided INS’s 

expensive services and delivered the traffic at issue to Spencer via a less costly means.161  For 

example, under CenturyLink’s tariff, the monthly rate for a direct connection between Des 

Moines and Spencer would be approximately [[BEGIN CONFIDENTIAL]] [[END 

CONFIDENTIAL]] per DS3 on a flat-rate basis, which given the minutes at issue would result 

in per-minute rates that range between [[BEGIN CONFIDENTIAL]]  

[[END CONFIDENTIAL]].  As such, the savings to AT&T from a direct connection 

arrangement with GLCC over the period of this dispute would range from approximately 

158 Stip. ¶ 12; Ex. 6, Nelson Dep. at 96:1-98:22. 
159 Ex. 12, INS FCC Tariff No. 1, 12th Rev. Page 145, 1st Rev. Page 147, Orig. Page 147.1; see 
also Ex. 67, Habiak Dep. at 105:6-106:18; Habiak Decl. ¶ 20.   
160 Habiak Decl. ¶ 20. 
161 Id. ¶ 21. 
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[[BEGIN CONFIDENTIAL]]   

[[END CONFIDENTIAL]]  

COUNT I 

(Refusal To Provide Direct Connection Arrangements 
In Violation Of Section 201(b) Of The Act)  

 

60. AT&T repeats and re-alleges each and every allegation contained in paragraphs 1 

to 59 of this Formal Complaint as if set forth fully herein. 

61. Seeking to secure an efficient and lower cost means of termination of calls bound 

for GLCC, AT&T requested that GLCC provide a “direct connection” between AT&T’s 

facilities and GLCC’s end office switch.  Direct connections avoid the need to incur any tandem 

switching or per-minute transport costs.   

62. GLCC has refused to provide a direct connection with AT&T at rates equal to 

those of CenturyLink, thus forcing AT&T to deliver traffic to INS and to incur the associated 

costs for tandem switching and per minute transport.163  

63. AT&T estimates that a direct connection arrangement would have reduced 

AT&T’s costs for delivering traffic generated by GLCC’s access stimulation arrangements by 

between [[BEGIN CONFIDENTIAL]]  

[[END CONFIDENTIAL]] 

64. GLCC’s refusal to grant AT&T a direct connection violates the Commission’s 

Connect America Order and Section 201(b) of the Act, 47 U.S.C. § 201(b).165  Section 201(b) 

162 Id. ¶ 24. 
163 See supra ¶¶ 56-59. 
164 See supra ¶ 59. 
165 See Legal Analysis, Part I. 
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provides that “[a]ll … practices … in connection with … communication service[] shall be just 

and reasonable[] and any … practice … that is unjust or unreasonable is declared to be 

unlawful.” 

65. Because access stimulation “almost uniformly” produces “inflated profits” for 

the LECs on their access services (which rendered the rates for those services … “unjust and 

unreasonable under Section 201(b) of the Act,”)166 the Commission adopted reforms requiring 

access stimulating LECs, like GLCC, to reduce their rates to a level equal to those of the 

lowest-priced LEC with rates regulated by the Commission’s price cap rules.167 

66. In Iowa, CenturyLink is the price cap LEC with the lowest-priced access rates.   

67. As noted above, because AT&T’s long distance network is not directly 

connected to GLCC’s local facilities, AT&T must purchase tandem switching and switched 

transport services from INS for calls to be delivered to GLCC’s facilities in Spencer.168  INS 

bills AT&T a per-minute rate for these calls.169  Given the extraordinarily high volumes of 

minutes generated by GLCC’s access stimulation arrangements, the resulting charges billed to 

AT&T by INS are correspondingly large. 

68. A direct connection arrangement based on the terms of CenturyLink’s tariff 

would be substantially less expensive than the current arrangement in which AT&T incurs 

INS’s  tariffed charges.   GLCC has refused to provide such an arrangement at rates equal to 

those offered by CenturyLink.   

69. CenturyLink offers a direct connection arrangement under its tariff.  If GLCC 

166Connect America Order ¶ 657; id. ¶¶ 662-64. 
167 Id. ¶¶ 689-90. 
168 See supra ¶ 58.   
169 See supra ¶ 59. 
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were to offer a similar direct connection arrangement for its access stimulation traffic, AT&T’s 

costs for transporting such traffic to and from GLCC would have been reduced by between 

[[BEGIN CONFIDENTIAL]]  [[END 

CONFIDENTIAL]] 

70. Accordingly, GLCC violated its obligations under the Connect America Order 

because it has not matched the rates of CenturyLink, the price cap LEC with the lowest rates for 

switched access service in Iowa.  If AT&T were delivering the volumes of traffic at issue to 

CenturyLink, AT&T would be paying CenturyLink’s direct connection rate.  But GLCC is 

causing AT&T to incur substantially higher access costs on account of its refusal to provide a 

direct connection or equivalent service.       

71. For the foregoing reasons, GLCC’s refusal to provide a direct connection 

arrangement with AT&T is an unjust and unreasonable practice in violation of Section 201(b) of 

the Act, 47 U.S.C. § 201(b). 

72. As a direct and proximate result of GLCC’s violation of the Act, AT&T is being 

unjustly and unreasonably billed for unnecessary high-priced transport arrangements. 

COUNT II 

(Failure To Provide Telecommunication Service For A Fee  
In Violation Of Sections 201(b) And 203(c) Of The Act) 

 

73. AT&T repeats and re-alleges each and every allegation contained in paragraphs 1 

to 72 of this Formal Complaint as if set forth fully herein. 

74. Section 203(c) of the Act, 47 U.S.C. § 203(c), provides that “[n]o carrier … shall 

charge, demand, or collect, or receive a greater or less or different compensation for such 

170 See id. 
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communication or for any service” except as provided in their filed tariffs.  Section 201(b) of 

the Act, 47 U.S.C. § 201(b), provides that “[a]ll … practices … in conjunction with … 

communications service[] shall be just and reasonable[] and any … practice … that is unjust or 

unreasonable is declared to be unlawful.” 

75. GLCC’s bills to AT&T are almost entirely comprised of charges for interstate 

switched access services associated with calls to and from the Free Calling Parties with which 

GLCC has partnered as part of its access stimulation activities.  However, the terms of GLCC’s 

federal interstate switched access tariffs, and Commission precedent, confirm that GLCC has 

not actually provided switched access services to AT&T as defined by its tariff or by the 

governing Commission rules. 

76. GLCC’s tariff states that GLCC can provide “Switched Access Services” for 

calls to and from the Free Calling Parties only if those entities are “End Users.” 171  And 

GLCC’s tariff defines “End Users” as a “Customer of an Interstate or Foreign 

Telecommunications Service” that “pay a fee to [GLCC] for telecommunications service.”172  

Thus, to be an “End User” under the tariff, the Free Calling Party must pay GLCC a fee for 

interstate telecommunications service.173  This tariff provision comports with the Commission’s 

rules, which, as explained in Northern Valley I, likewise provide that access charges can only be 

imposed on calls to “end users,” and that to be an “end user” a person or entity must pay a fee 

for interstate telecommunications services. 

77. The Free Calling Parties with which GLCC partnered are not paying GLCC a fee 

171  Ex. 8, GLCC FCC Tariff No. 2, Orig. Pages 7-8, 45-48 (definitions and descriptions 
associated with “Switched Access Services”). 
172 Id.; Northern Valley I ¶ 9. 
173 See supra ¶ 39. 
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for any telecommunications service, nor for any interstate service. 174  [[BEGIN HIGHLY 

CONFIDENTIAL]]   

 

 

 

 

  [[END HIGHLY CONFIDENTIAL]] 

78. GLCC’s contemporaneous reporting and tax practices further demonstrate that 

GLCC did not receive any fees for interstate telecommunications service from its Free Calling 

Parties.  [[BEGIN CONFIDENTIAL]]  

 

   

 

 

 [[END CONFIDENTIAL]] 

79. Because switched access services are defined by GLCC’s tariff as services to an 

End User that is paying a fee to GLCC for interstate or foreign telecommunications, the Free 

Calling Parties’ payment of a fee for non-telecommunications services is irrelevant.  

Accordingly, the Free Calling Parties are not “End Users” under GLCC’s tariff or the 

Commission’s rules. 

174 See Legal Analysis Part II.A. 
175 See id.; Ex. 13, Toof Report ¶ 97. 
176 See supra ¶ 49. 
177 See supra ¶ 48. 
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80. For the foregoing reasons, GLCC violated its revised tariff and the Commission’s 

rules when it billed AT&T for access charges on calls to the Free Calling Parties.  Such actions 

violated Section 203(c) of the Act, 47 U.S.C. § 203(c), and was an unjust and unreasonable 

practice in violation of Section 201(b) of the Act, 47 U.S.C. § 201(b).178 

81. As a direct and proximate result of GLCC’s violation of the Act, AT&T is being 

unjustly and unreasonably billed for access charges. 

COUNT III 

(Declaratory Ruling on Referred Issue 4) 
 

82. AT&T repeats and re-alleges each and every allegation contained in paragraphs 1 

to 81 of this Formal Complaint as if set forth fully herein. 

83. Under the Act and the Commission’s rules and Orders, a CLEC can obtain 

compensation for regulated access services in only one of two ways:  (1) by tariff; or (2) by 

express contract.179  Those are the exclusive bases for GLCC to recover access charges or other 

intercarrier compensation from AT&T.  Furthermore, states lack jurisdiction over interstate 

telecommunications services, and thus state law causes of action cannot provide a basis of 

recovery for such services.180  To the extent state law causes of action are permitted to recover 

for such services, the state law causes of action also conflict with federal law, including the 

178 See, e.g., AT&T Corp. v. YMAX Commc’ns Corp., 26 FCC Rcd. 5742, ¶ 34 & n.105 (2011) 
179 See, e.g., 47 U.S.C. §§ 203(c), 211; Northern Valley I ¶¶ 6, 11; AT&T Corp. v. All American 
Tel. Co., 28 FCC Rcd. 3477, ¶ 37 (2013) (until a CLEC files valid interstate tariffs under Section 
203 of the Act or enters into contracts with IXCs for the access services it intends to provide, it 
lacks authority to bill for those services”); In re Access Charge Reform, 16 FCC Rcd. 9923 
(2001). 
180 See Legal Analysis, Part III.A. 
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Commission’s comprehensive regime for access charges and the filed rate doctrine.181   

84. Therefore, all mechanisms for recovery of charges for the calls at issue based on 

state law – whether quantum meruit, unjust enrichment or any other state-law cause of action or 

theory of recovery – are preempted by the Act and the Commission’s rules and Orders.182   

85. Accordingly, because its state law causes of action are preempted, and because, 

for the reasons explained above, GLCC’s revised tariff does not permit the recovery of the 

charges at issue and the parties have no express contract obligating AT&T to pay such charges, 

GLCC has no basis to recover any of the billed charges.  

PRAYER FOR RELIEF 

86. Wherefore, and pursuant to Section 1.721(a)(7) of the Commission’s rules, 47 

C.F.R. § 1.721(a)(7), Complainant AT&T requests that the Commission: 

a. Find that Defendant GLCC has violated Section 201(b) of the Act, 47 U.S.C. 

§ 201(b), by refusing to offer a direct connection arrangement with AT&T, at the 

reasonable, benchmark rate, despite the fact that, for the volumes of traffic at 

issues in this case, a direct connection arrangement is CenturyLink’s lowest 

tariffed rate;  

b. Find that Defendant GLCC has violated Sections 203(c) and 201(b) of the Act, 

47 U.S.C. §§ 203(c) and 201(b), by unlawfully billing AT&T for switched access 

service, pursuant to GLCC’s revised tariff, despite the fact that its Free Calling 

181 See id. at Part III.B-D.   
182 See id. at Part III.  While AT&T does not believe that GLCC is entitled to recover any 
amounts pursuant to its alternative theories of recovery, if the Commission were to conclude 
otherwise, the applicable rate for such service could not exceed the intrastate rate (i.e., $0.0007 
per MOU) that GLCC proposed to charge for intrastate switched access service.  See id. at Part 
IV; Ex. 13, Toof Report ¶¶ 125-29. 
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Parties are not end users that have paid a fee for interstate telecommunications 

service; 

c. Find that any claim by Defendant GLCC for compensation under quantum 

meruit, quasi-contract, constructive contract, unjust enrichment, or any other 

state law theory, is preempted by the Act; and 

d. Find that Defendant GLCC must (i) refund amounts they improperly billed to 

AT&T, and which AT&T paid, in amounts to be determined in a subsequent 

proceeding, and (ii) pay AT&T all consequential damages arising from GLCC’s 

violations of the Act, including but not limited to any charges that AT&T has or 

will incur because of GLCC’s failure to provide a direct connection at just and 

reasonable rates.183 

 

183 See 47 U.S.C. § 206. 
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Pursuant to Section 208 of the Communications Act (“Act”), 47 U.S.C. § 208, and 

Section 1.721(a)(6) of the Federal Communications Commission’s (“Commission” or “FCC”) 

rules, 47 C.F.R. § 1.721(a)(6), Complainant AT&T Corp. (“AT&T”) hereby submits this Legal 

Analysis in support of its Formal Complaint filed against Defendant Great Lakes 

Communication Corp. (“GLCC”). 

As set forth in more detail in AT&T’s Formal Complaint, AT&T brings this proceeding 

to implement two separate referral orders from an underlying action that GLCC brought against 

AT&T in the United States District Court for the Northern District of Iowa (“District Court”).1  

In the first order, the District Court referred two of AT&T’s Counterclaims.2  In the second, the 

District Court referred three specific issues.3  This brief contains AT&T’s legal analysis of the 

referred issues.   

INTRODUCTION 

Fifteen years ago, the Commission determined that competitive local exchange carriers 

(“CLECs”) had “bottleneck monopolies” over access services, and thus had both the incentive 

and the ability to “impose excessive access charges on [interexchange carriers (“IXCs”)] and 

their customers.”4  Although the Commission adopted rules – and later strengthened those rules 

– in an attempt to address CLECs’ unreasonable rates and terms for access services, a number of 

CLECs have continued to devise schemes to circumvent the Commission’s rules.   

Rather than engage in genuine competition in local telephone markets, these CLECs are 

primarily “exploiting loopholes” and engaging in “wasteful” and “harmful” “arbitrage schemes,” 

1 Great Lakes Commc’ns Corp. v. AT&T Corp., No. 13-04117 (N.D. Iowa) (“GLCC v. AT&T”). 
2 Order on Report and Recommendation, GLCC v. AT&T, 2015 WL 897976, at **5-7 (N.D. 
Iowa Mar. 3, 2015) (“First Referral Order”). 
3 Mem. Op. & Order Regarding Referral to FCC, GLCC v. AT&T, 2015 WL 3948764, at **3-9 
(N.D. Iowa Jun. 29, 2015) (“Second Referral Order”). 
4 Seventh Report and Order, In re Access Charge Reform, 16 FCC Rcd. 9923, ¶¶ 2, 30-34 (2001) 
(“CLEC Access Order”). 
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including what the Commission has called “access stimulation.”5  Although the Commission in 

2011 began efforts to reform intercarrier compensation, including rules to “curtail” access 

stimulation, the necessary reforms are not yet complete.  In fact, the Commission recognized that 

its 2011 rules would not entirely “eliminate the potential for access stimulation.”6  Consequently, 

the Commission’s CLEC “access charge regime . . . is prone to abuse.”7 

The Defendant, GLCC, is one of the CLECs that consistently abuses the regulatory 

process through its access arbitrage schemes, and this case involves GLCC’s latest efforts to 

circumvent the Commission’s rules and exploit its bottleneck monopoly to force AT&T to pay 

more for access services than what is reasonable or than what it could charge if the market were 

in fact competitive.  GLCC is one of the nation’s largest traffic pumpers.8  

  Since it began operating in 2005, virtually all of its business has involved access 

stimulation schemes. 9   Starting in 2007, the Iowa Utilities Board (“IUB”) investigated the 

earliest variant of GLCC’s access stimulation arrangements (and those of other Iowa LECs), and 

found them to be unlawful and harmful to the public interest in multiple respects.10  According to 

the IUB, the evidence uncovered in that first case warranted further enforcement action against 

GLCC, and, after more investigation, the IUB found that GLCC had made numerous “false or 

5 Report and Order, In re Connect America Fund, 26 FCC Rcd. 17663, ¶¶ 33, 648-49 (“Connect 
America Order”). 
6 Id. ¶ 690; id. ¶ 701. 
7 Ex. 88, Br. of Resp’ts FCC and Dep’t of Justice, All American Tel. Co. v. FCC, No. 15-1354, at 
*5 (D.C. Cir. May 3, 2016).   
8 As the Commission is aware, many access stimulation schemes have involved Iowa local 
exchange carriers (“LECs”).  After the new access stimulation rules went into effect, GLCC was 
the primary CLEC in Iowa engaged in access stimulation (other CLECs with large traffic 
pumping operations are located in states like South Dakota).  However, in recent months, AT&T 
has actually seen an increase in the number of Iowa carriers engaging in access stimulation.  
Declaration of John W. Habiak (“Habiak Decl.”) ¶ 4. 
9 See Formal Compl. ¶¶ 25, 29. 
10 Ex. 90, Final Order, In re Qwest Commc’ns Corp., No. FCU-2007-002, 2009 WL 3052208, at 
**1-2, 24-25, 57-59, 67 (IUB Sept. 21, 2009) (“IUB Final Order”). 
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incompetent” claims to the IUB to the effect that GLCC was offering local telephone services in 

rural Iowa.11  None of this stopped, or even slowed, GLCC’s traffic pumping activity.12  Nor did 

the Commission’s 2011 reforms of its rules curtail GLCC’s access stimulation arrangements – to 

the contrary, the level of access stimulation traffic handled by GLCC appears to have grown 

since 2011.   

In the underlying lawsuit that gives rise to this Formal Complaint, GLCC sought to 

preclude any discovery into its access stimulation arrangements, and GLCC’s counsel told the 

District Court in 2014 that GLCC had reformed and “was going to change its business to ensure 

11 Ex. 16, In re Great Lakes Commc’ns Corp., No. SPU-2011-004, at **12-15 (IUB Mar. 30, 
2012) (“IUB Great Lakes Order”) (GLCC’s representation to the Board that it was offering local 
service in an Iowa community “was untrue when it was made and is still false,” and its claims 
that it “thought” it was providing local service by “using telephone numbers” assigned to that 
community was “not credible;” its claim was “either a knowing falsehood or evidence that Great 
Lakes lacks the managerial ability to understand” its own services); id. at *20 (GLCC’s 
“officers’ claims of expertise regarding telephone tariffs do not fare much better,” and their 
claims of “confusion or lack of knowledge” of regulatory requirements is “unconvincing”); id. 
(“Great Lakes lacks even a fundamental managerial understanding of its own internal 
operations”). 
12 Rather, after the IUB’s initial order was announced in 2009, GLCC filed a petition with the 
Commission asking it to preempt the IUB’s decision (even before it was released) on the grounds 
that the IUB’s decision was inconsistent with federal law and the Commission’s rulings.  See Ex. 
70, Pet. for Decl. Ruling to the Iowa Utils. Bd. & Contingent Pet. for Preemption, WC Docket 
No. 09-152, at *1 (filed Aug. 14, 2009) (“GLCC Petition”).  As AT&T, the IUB, and others 
explained in response to GLCC’s petition, the IUB limited its findings to intrastate access 
services, and the petition was meritless.  See Ex. 71, AT&T’s Reply Comments on Pet. for Decl. 
Ruling, WC Docket. No. 09-152, at *2 (filed Oct. 2, 2009).  After the Commission cited the 
IUB’s initial order with approval in an access stimulation dispute, see Qwest Commc’ns Corp. v. 
Farmers & Merchs. Mut. Tel. Co., 24 FCC Rcd. 14801, ¶ 10 & n.43 (2009) (“Farmers I”), 
recon. denied, 25 FCC Rcd. 3422 (2010) (“Farmers II”), aff’d, 668 F.3d 714 (D.C. Cir. 2011) 
(“Farmers III”), GLCC withdrew its petition.  See Ex. 72, Letter from R. Buntrock Withdrawing 
GLCC Petition, WC Docket 09-152 (filed Dec. 10, 2009).  
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that it was complying with the rules and regulations.”13  The District Court, however, allowed 

discovery to move forward; it revealed that GLCC did not and has not reformed its conduct and 

continues to violate the Commission’s rules and regulations.  In particular, GLCC’s conduct 

violates the Commission’s access charge regime in two primary ways. 

First, as set forth in Part I of this brief, after the Commission in 2011 revised its switched 

access rules, which were intended to “significantly reduce the rates” charged by LECs engaged 

in access stimulation,14 GLCC did not simply reduce the filed rates in its access tariff to those of 

CenturyLink, the lowest priced price cap LEC in Iowa.  While GLCC reduced some of its rates, 

it also re-wrote the terms of its tariff, entirely eliminating certain types of access services while 

changing the terms and conditions of the remaining services.   

In its tariff from 2005 to 2011, GLCC—like CenturyLink—offered two options for 

delivery of long-distance calls to GLCC’s network:  a “tandem” option, where calls were 

delivered through an intermediate switch; and a “direct connection” option (also known as 

“direct-trunked transport”), where the calls could be delivered directly to GLCC’s switch.  In 

2012, after the Connect America Order, GLCC eliminated entirely the previously-available 

direct connection option.  As explained in greater detail below, the elimination of this option 

means that the rate AT&T pays to route the very high volumes of GLCC traffic exceeds the rate 

that AT&T would otherwise pay for routing similar volumes of traffic at CenturyLink’s rates.  

13 Ex. 73, Tr. Hr’g on Pl.’s Mot. to Dismiss & Summ. J., GLCC v. AT&T, at 6 (N.D. Iowa May 
29, 2014); see id. at 7 (admitting that “there’s been a sometimes long and bumpy road,” but 
asserting that GLCC has “progressed” and has “tried to come up with innovative new services”).  
In rejecting GLCC’s motion, the Magistrate Judge found that AT&T had set forth plausible 
allegations that GLCC remained out of compliance with the law, and he noted that “GLCC had 
not changed certain practices between 2009 and 2012 despite being directed to do so.”  Report 
and Recommendation, GLCC v. AT&T, 2014 WL 2866474, at *11 (N.D. Iowa Jun. 24, 2014); 
Formal Compl. ¶ 30. 
14 Connect America Order ¶¶ 656, 690; see id. ¶¶ 656-701. 
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Consequently, GLCC’s tariff violates the Commission’s tariffing rules for CLEC access services 

and exploits its bottleneck monopoly to ensure that AT&T, and other IXCs, pay a higher price. 

Specifically, as the Commission has explained, its rules require that “tariffed CLEC 

charges for ‘interstate switched exchange access services’ be for services that are ‘the functional 

equivalent’ of ILEC [“incumbent local exchange carrier”] interstate switched exchange access 

services.”15  Unlike CenturyLink, GLCC purports to offer only a single expensive option for 

terminating such traffic16 (even though it is capable of providing a direct connection option), and 

it thereby insists that IXCs route significant volumes of traffic through a more expensive route.  

Neither the conduct not the access prices associated with GLCC’s misuse of its bottleneck 

facilities are functionally equivalent to that of CenturyLink.  In fact, at the very large volumes of 

traffic at issue in this proceeding, and given the distances that the traffic needs to be carried, no 

rational access customer would voluntarily purchase access service from GLCC’s tariff in lieu of 

access service from CenturyLink (which has both a tandem option and a direct connection option 

that is priced lower for the type of traffic at issue here). 

Second, as set forth in Part II of this brief, GLCC has not provided AT&T with access 

services consistent with GLCC’s tariff or with the Commission’s rules.  In Northern Valley I, the 

Commission held that its “access service rules and orders establish that a CLEC may tariff access 

15 Qwest Commc’ns v. N. Valley Commc’ns, 26 FCC Rcd. 8332, ¶ 8 (2011) (emphasis added) 
(“Northern Valley I”), recon denied, 26 FCC Rcd. 14520 (2011) (“Northern Valley II”), aff’d, N. 
Valley Commc’ns v. FCC, 717 F.3d 1017 (D.C. Cir. 2013) (“Northern Valley III”). 
16 GLCC’s tariff actually contains no lawful terms for any transport services.  In the underlying 
litigation, the District Court prohibited GLCC from collecting transport charges that it had billed 
to AT&T because it determined that “[t]here is simply no language in [GLCC’s] tariff which 
would anticipate or allow these transportation charges.”  Ex. 74, Order on Mots. For Summ. J., 
Great Lakes Commc’ns v. AT&T Corp., No. 13-cv-4117-DEO, at *64 (N.D. Iowa June 8, 2015) 
(“Great Lakes Summary Judgment Order”).  For purposes of AT&T’s Formal Complaint and 
Legal Analysis, discussion of the single transport option in GLCC’s tariff is meant to refer to the 
transport services that GLCC attempted to bill, but that were not properly tariffed.  AT&T 
maintains its position, endorsed by the District Court, that GLCC’s tariff does not authorize 
GLCC to bill for any transport charges under GLCC’s tariff. 
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charges only if those charges are for transporting calls to or from an individual or entity to whom 

the CLEC offers service for a fee.”17  If the calls are routed to entities that do not pay fees to the 

CLEC for telecommunications service, then the CLEC’s access service is not functionally 

equivalent to the ILEC’s service, and the CLEC cannot collect access charges pursuant to its 

tariff.  The Commission put this requirement in place as a way of keeping CLEC’s rates and 

charges just and reasonable, as required by Section 201(b) of the Act.   

Consistent with the Commission’s rules, GLCC’s tariff contains provisions providing that 

access service will only be charged for calls GLCC routes to an “End User” that “must pay a fee 

to [GLCC] for telecommunications service.”18  The facts, however, establish that GLCC violates 

this requirement of its tariff and the Commission’s rules.  With respect to its access stimulation 

activities involving calls to conferencing and chat companies (which are referred to herein as 

“Free Calling Parties”), the only services that GLCC billed and collected fees for are not 

telecommunications services. [[BEGIN HIGHLY CONFIDENTIAL]]  

 

  [[END HIGHLY CONFIDENTIAL]]  None of these are telecommunications 

services, as defined in GLCC’s tariff or the Act.  As such, the Free Calling Parties are not end 

users and GLCC has improperly billed AT&T access charges on calls to entities that did not pay 

GLCC a fee for a telecommunications service, in violation of its tariff, the Commission’s rules 

and Sections 201(b) and 203 of the Act.   

Finally, in Part III of this brief, AT&T addresses two additional issues that the District 

Court referred at GLCC’s request.  In the underlying action, GLCC pled, in the alternative, state 

law claims, asserting that it could recover damages for interstate access services under state law 

if its tariff claims were rejected.  The District Court dismissed these claims on summary 

17 Northern Valley I ¶ 7. 
18 Formal Compl. ¶ 37.   
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judgment, following the decisions of multiple other district courts that found the Commission’s 

regulatory regime for CLEC access service pre-empted these state law claims.  Even though the 

state law claims were dismissed, the District Court nevertheless granted GLCC’s request that it 

refer to the Commission the issues of (i) whether GLCC is entitled to obtain compensation for 

the calls it handled, even if GLCC cannot recover under its tariff, and (ii) if so, what is a 

reasonable rate for those services.  As explained in Part III, GLCC is not entitled to 

compensation if it cannot recover based on its tariff.   

BACKGROUND 

I. THE COMMISSION’S REGULATION OF CLEC ACCESS SERVICES. 

A. The Commission’s Rules Designed To Constrain CLECs’ Unreasonable 
Rates And Terms For Access Services Over Bottleneck Facilities. 

The Telecommunications Act of 1996, Pub. L. 104-104, 110 Stat. 56 (“1996 Act”), was 

designed to introduce competition in the market for local telecommunications services by 

opening that market to a new class of local providers, known as CLECs.19  It was anticipated that 

CLECs would offer local services to residential and business customers, as well access services 

to long distance carriers, in competition with ILECs.  Given that assumption, the Commission 

initially “refrained from involving itself in a general examination of the reasonableness of CLEC 

access rates.”20  However, that de-regulatory approach to access “often failed to keep CLEC 

access rates within a zone of reasonableness.”21   

In 2001, the Commission issued its CLEC Access Order, in which it issued new rules to 

regulate CLEC access charges and address the high access rates charged by some CLECs.22  The 

Commission found that CLECs’ “access markets . . . consis[t] of a series of bottleneck 

19 CLEC Access Order ¶ 21.   
20 Id. ¶ 25. 
21 Id.   
22 Id. ¶¶ 2-63.   
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monopolies over access to each individual end user,” and this bottleneck, along with other 

factors, meant that CLECs have the “ability to impose excessive access charges” on IXCs and, in 

turn, on IXCs’ customers.23  According to the Commission, CLECs were able to leverage their 

bottleneck monopolies through the tariffing rules:  CLECs would file tariffs with high access 

rates that were not subject to competition, to “negotiation [o]r to regulation designed to ensure 

their reasonableness”24; CLECs then “relied on their tariff to demand payment from IXCs for 

access services that the long distance carriers likely would have declined to purchase at the 

tariffed rate.”25    

To address this situation, the Commission took initial steps designed to constrain CLEC 

access rates.  First, the Commission capped CLECs’ tariff rates by benchmarking them to the 

ILECs against which the CLECs purportedly competed, reasoning that ILEC rates were 

regulated and thus just and reasonable.26  But recognizing that CLECs might not be able to 

provide access services in the exact same manner as their ILEC counterparts, the Commission 

permitted CLECs to tariff the benchmark rate so long as they provided “the functional 

equivalent” of the ILEC’s service.27  Second, the Commission mandatorily detariffed CLEC rates 

above the benchmark, such that a CLEC could only exceed the benchmark by an express contract 

that it negotiated with an IXC.28     

23 Id. ¶¶ 2, 30-31. 
24 Id. 
25 Id. ¶¶ 2, 28. 
26 See id. ¶¶ 40-63.   
27  See 47 C.F.R. § 61.26(a)(3). 
28 CLEC Access Order ¶¶ 3, 82-87. 
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In its Eighth Report and Order, the Commission refined and clarified its new rules, 

promulgated at 47 C.F.R. § 61.26.29  Specifically, the Commission explained that while a CLEC 

need not provide the entirety of the connection between the end user and an IXC in order to 

charge the IXC for access service, it could not collect the full benchmark rate merely by 

providing “any component” of the connection.30  And the Commission made clear that a CLEC 

provides the “functional equivalent” of ILEC service, and can recover the full benchmark rate, 

only if it “provides an IXC with access to [the CLEC’s] own end-users.”31  The Commission 

further explained that “rates . . . have meaning only when one knows the services to which they 

are attached.”32   

In resolving subsequent disputes between CLECs and IXCs, the Commission expounded 

on the requirement that a CLEC (like an ILEC) provide service to end-users.  In Farmers I, the 

Commission determined that a CLEC violated Sections 203(c) and 201(b) of the Act by charging 

an IXC under its tariff where its conference-calling customers were not “end users” as defined in 

and required by that CLEC’s tariff.33  And in Northern Valley I, the Commission held that its 

rules prohibit a CLEC from tariffing access charges unless the CLEC serves an “end-user,” 

which had been defined “for more than 25 years” as a customer of a “telecommunications 

service,” i.e., “the offering of telecommunications for a fee.”34  The Commission also explained 

that the end-user requirement stemmed from the requirement that “tariffed CLEC charges for 

‘interstate switched exchange access services’ be for services that are the ‘functional equivalent’ 

29 See generally Eighth Report and Order and Fifth Order on Reconsideration, In re Access 
Charge Reform, 19 FCC Rcd. 9108 (2004) (“Eighth Report and Order”). 
30 See id. ¶¶ 14, 16. 
31 Id. ¶ 15. 
32 Id. ¶ 14 (internal quotation marks omitted). 
33 Farmers I ¶¶ 1, 10, 12. 
34 Northern Valley I ¶ 9. 
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of ILEC interstate switched exchange access services.” 35   Accordingly, a “CLEC’s access 

service is functionally equivalent [to that of an ILEC] only if the CLEC provides access to 

customers to whom the CLEC offers its services for a fee.”36  As the Commission explained, if a 

CLEC “wishes to charge IXCs for terminating calls to entities that pay no fees, it must do so 

through a negotiated contract.”37   

Further, in denying Northern Valley’s petition for reconsideration, the Commission 

emphasized that requiring CLECs to charge fees to their customers for telecommunications 

services “is consistent with the Commission’s goal of ensuring that neither IXCs nor end users 

are charged an unfair share of the LEC’s costs in transporting interstate calls,” as well as its 

“longstanding policy” that “users of the local telephone network for interstate calls should be 

responsible for a reasonable portion of the costs that they cause.”38  In so ruling, the Commission 

rejected the argument that this requirement directly regulated the CLEC-end user relationship, 

because it binds a CLEC only if it “chooses to assess access charges upon IXCs by tariff.”39  

B. The Growth And Regulation Of CLEC “Access Stimulation” Schemes. 

As described by the Commission, “access stimulation” is an “arbitrage scheme” by which 

a LEC such as GLCC “enters into an arrangement with a provider of high volume operations 

such as chat lines, adult entertainment calls, and ‘free’ conference calls,” in order to inflate 

traffic volumes and maximize access charge revenues.40  The FCC further explained that “the 

LEC then shares a portion of the increased access revenues from the increased demand with the 

35 Id. ¶ 8. 
36 Id. ¶ 9 (bold emphasis added). 
37 Id. ¶ 11. 
38 Northern Valley II ¶ 11. 
39 Id. ¶ 12. 
40 Notice of Proposed Rulemaking and Further Notice of Proposed Rulemaking, In re Connect 
America Fund, 26 FCC Rcd. 4554, ¶ 636 (2011). 
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‘free’ service provider.”41  Unlike ILECs, CLECs could increase their traffic volumes without 

having to reduce their access rates, because CLEC rates were not tied to their own traffic 

volumes, but to ILEC rates.  Given these incentives, CLEC traffic volumes grew rapidly through 

access stimulation schemes, leading to litigation in the courts and at the Commission.   

In its 2011 Connect America Order, the Commission acted to curtail access stimulation, 

which it concluded was a “wasteful” practice by which carriers “exploit[] loopholes in our rules 

and ultimately cost consumers hundreds of millions of dollars annually.”42  The Commission 

concluded that allowing a LEC to inflate its traffic volumes without reducing its rates “results in 

a jump in revenues and thus inflated profits that almost uniformly make the LEC’s interstate 

switched access rates unjust and unreasonable under section 201(b) of the Act.” 43   The 

Commission also found that access stimulation schemes generally increase costs for “all 

customers” of long-distance service.44 

To constrain and curtail access stimulation, the Commission adopted a new, lower 

benchmark for access-stimulating CLECs, because such a CLEC’s traffic volumes “no longer 

operationally resemble the carrier’s traffic volumes whose rates it had been benchmarking.”45  

The Commission ruled that an access-stimulating CLEC must instead benchmark its rates to “the 

lowest interstate switched access rate of a price cap LEC in the state,” because its traffic volumes 

“are more like those of the price cap LEC.”46  The Commission also reaffirmed the principle that 

41 Id. 
42 Connect America Order ¶¶ 33, 649. 
43 Id. ¶ 657. 
44 Id. ¶ 663 & n. 1089. 
45 Id. ¶ 689.   
46 Id. ¶¶ 689-90. 
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“the definition of the service or functionality to which the rate will apply” is “[a]n inherent part 

of any rate setting process.”47 

C. GLCC’s Response To The Connect America Order. 

Through the Connect America Order, the Commission required GLCC, as an access-

stimulating CLEC, to either cease engaging in access stimulation activities, or to lower its tariff 

access rates to those of the lowest price-cap LEC in Iowa, i.e., Qwest Corporation (“Qwest,” now 

known as CenturyLink).48  Before the Connect America Order, GLCC had provided switched 

access services under a tariff it had filed in 2005 (“GLCC FCC Tariff No. 1”),49 which included 

terms and descriptions of services similar to those provided in Qwest’s tariff (“CenturyLink FCC 

Tariff No. 11”). 50   For example, both tariffs provided substantially similar definitions of 

“Switched Access Service,” “End User,” “Customer,” “End User Access Service,” and “Direct[-

]Trunked Transport.”51  

GLCC responded to the Connect America Order by lowering some of its tariffed rates to 

the rates charged by CenturyLink.  But it also significantly redefined the nature of the tariffed 

services it was providing under its revised tariff  (“GLCC FCC Tariff No. 2”).52  For example, in 

its revised tariff, GLCC substantially revised the definitions of “Switched Access Service,” “End 

47 Id. ¶ 776. 
48 See 47 C.F.R. § 61.26(g)(1).  Given that (1) GLCC’s network expense is unquestionably a 
mere fraction of what CenturyLink’s Iowa expense is; (2) that GLCC’s traffic volumes greatly 
exceed CenturyLink’s volumes in Iowa; and (3) that GLCC continued to pay its Free Calling 
Parties [[BEGIN HIGHLY CONFIDENTIAL]]  [[END HIGHLY 
CONFIDENTIAL]] in revenue sharing, GLCC undoubtedly reaped, even after the Connect 
America Order, “inflated profits” merely through its imposition of end offices charges.  See 
Connect America Order ¶¶ 657, 666, 690. 
49 Ex. 17, GLCC FCC Tariff No. 1, filed Sept. 1, 2005. 
50 Ex. 10, CenturyLink FCC Tariff No. 11, filed Apr. 16, 2013; Formal Compl. ¶ 31. 
51 Ex. 8, GLCC FCC Tariff No. 2, filed Jan. 11, 2012; Formal Compl. ¶¶ 32-34. 
52 Formal Compl. ¶ 35.   
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User,” and “Customer,” and eliminated “End User Access Service” from its tariff.53  GLCC also 

removed the provision for “Direct Trunked Transport” that it had included in its original tariff, 

although a similar provision remains in CenturyLink’s tariff.54   

Following issuance of the Connect America Order, GLCC began billing AT&T for 

access charges, in reliance on its revised tariff.55  Initially, GLCC’s charges to AT&T included 

both (i) end office switching charges and (ii) transport charges, which were billed using the sole 

“tandem” option in GLCC’s revised tariff. 56   Since early 2012, GLCC billed AT&T 

approximately [[BEGIN CONFIDENTIAL]]  [[END CONFIDENTIAL]] in 

transport charges, which included in some periods 133 miles of distance-sensitive charges for 

purportedly transporting calls from Des Moines, Iowa to Spencer, Iowa.57  However, AT&T 

simultaneously was being billed a very high per-minute charge by Iowa Network Services, Inc. 

(“INS”), another tandem and transport provider in Iowa for that same service.58  On summary 

judgment, the District Court ruled in favor of AT&T, and held that GLCC’s transport charges 

were improper under the terms of its tariff and the Commission’s precedents.59 

ARGUMENT 

I. GLCC VIOLATES SECTION 201(b) OF THE ACT BY REFUSING TO PERMIT 
AT&T TO CONNECT DIRECTLY TO ITS NETWORK. 

Pursuant to Count I of its Formal Complaint, AT&T seeks damages (including but not 

limited to consequential damages), to be determined in a separate proceeding, caused by GLCC’s 

53 See id. ¶¶ 36-37 
54 See id. ¶¶ 40, 69. 
55 Habiak Decl. ¶ 10.   
56  Id. ¶ 12.   
57  Id. ¶ 13. 
58  Id. ¶ 14. 
59 Ex. 74, GLCC Summary Judgment Order, at **64-66. 
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unjust and unreasonable refusal to permit a flat-rated direct connection to its network at just and 

reasonable terms, in violation of Section 201(b) of the Act.60   

Shortly after the Connect America Order, AT&T requested that GLCC agree to permit a 

flat-rated direct connection to its network, i.e., to provide the service that GLCC had 

unreasonably removed from its tariff when it had to lower its tariff rates.61  GLCC denied that 

request, and  between February 2012 and September 2013, billed AT&T for tandem-switched 

transport, at per-minute rates.62  Initially, GLCC flatly declined the request, on the pretextual 

grounds that it was not obligated to offer a direct connection at all.63  GLCC has since taken the 

position that it will not allow AT&T to connect directly to its network unless AT&T agrees to 

pay rates in excess of CenturyLink’s tariff rates for direct-trunked transport.64  In the meantime, 

INS continues to bill AT&T at per-minute rates to deliver the extraordinary volumes of traffic 

stimulated by GLCC’s schemes with its Free Calling Parties.65   

As explained below, GLCC’s refusal to allow AT&T to connect directly to its network is 

unjust and unreasonable, in violation of Section 201(b) of the Act.   

A. The Commission Requires GLCC to Benchmark Its Services To 
CenturyLink, In Order to Constrain GLCC’s Abuse Of Its Monopoly Power. 

The Commission found in 2001 that CLECs’ high access rates were the product of their 

ability to abuse their “bottleneck monopolies” to impose access services that “[IXCs] likely 

would have declined to purchase at the tariffed rate.”66  The Commission thus attempted to 

constrain CLEC monopoly power to ensure just and reasonable CLEC access rates, by tethering 

60 See Formal Compl. ¶¶ 60-72. 
61 See id. ¶¶ 55-56, 61. 
62 See id. ¶¶ 46, 62; Ex. 61, GLCC Summary Judgment Order, at **17-19, 54-66.   
63 See Formal Compl. ¶ 56. 
64 Habiak Decl. ¶ 16.   
65 Id. ¶ 14. 
66 CLEC Access Order ¶ 2. 
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CLEC services and rates to those of the carriers against whom CLECs ostensibly competed. 67  In 

so acting, the Commission sought, “to the extent possible, to mimic the actions of a competitive 

marketplace.”68  The Commission further made clear in the Eighth Report and Order that for a 

CLEC to comply with its new benchmark rule—and thus to comply with Section 201(b)—it 

must provide services that are functionally equivalent to the benchmark LEC’s services.69  As 

the Commission recognized, its benchmark approach to ensuring just and reasonable CLEC rates 

could not function if it governed only the level of CLEC rates, because “[r]ates ‘do not exist in 

isolation.  They have meaning only when one knows the services to which they are attached.’”70  

GLCC thus violates the Commission’s rules and Section 201(b) not only if it tariffs a higher rate 

for an access service that is functionally equivalent to CenturyLink’s access service, but also if it 

tariffs the same rates for an inferior service.71   

B. By Refusing To Allow A Direct Connection, GLCC Abuses Its Monopoly 
Power And Offers An Inferior Access Service To CenturyLink’s Access 
Service While Charging CenturyLink’s Rates. 

When the Commission required GLCC to lower its tariff rates or to cease its access 

stimulation activities, GLCC lowered some rates and simultaneously eliminated the flat-rated 

direct connection service that it had previously offered by tariff, and that CenturyLink continues 

to offer to IXCs.  In addition, GLCC has refused AT&T’s offers to pay the benchmark rate to 

deliver directly to GLCC’s network the [[BEGIN CONFIDENTIAL]]  

67 Id. ¶ 30; see id. ¶ 39 (“[I]t is necessary to constrain the extent to which CLECs can exercise 
their monopoly power and recover an excessive share of their costs from their IXC access 
customers—and, through them, the long distance market generally.”). 
68 Id. ¶ 45. 
69 See Eighth Report and Order ¶ 14. 
70 Id. (quoting AT&T Co. v. Cent. Office Tel., Inc., 524 U.S. 214, 223 (1998)) (emphasis added); 
accord Connect America Order ¶ 776 (“An inherent part of any rate setting process is not only 
the establishment of the rate level and rate structure, but the definition of the service or 
functionality to which the rate will apply.”). 
71 See 47 C.F.R. § 61.26(g)(i); Northern Valley I ¶¶ 8-9. 
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[[END CONFIDENTIAL]] of traffic that GLCC stimulates by its access stimulation 

activities.  These actions constitute unjust and unreasonable practices for five reasons.    

First, it was unjust and unreasonable for GLCC to respond to an order that required it to 

lower its tariff rates by degrading its tariff service.  When it ordered access-stimulating CLECs to 

lower their rates, the Commission did not permit them to, in turn, lower the quality or variety of 

their tariff services.  The Commission instead reaffirmed the longstanding principle that the 

reasonableness of a rate is in part a function of the service provided.72   

Second, GLCC’s tariff service is not functionally equivalent to CenturyLink’s, because, 

at the extraordinarily high volumes of traffic stimulated by GLCC, a direct connection is of 

tremendous functional importance to IXCs.73  In some months, because of the access stimulation 

activities of GLCC and is Free Calling Parties, AT&T was compelled to deliver in excess of 

[[BEGIN CONFIDENTIAL]]  [[END 

CONFIDENTIAL]]—[[BEGIN HIGHLY CONFIDENTIAL]]  

 [[END HIGHLY 

CONFIDENTIAL]] At volumes like these, GLCC’s refusal to allow a direct connection at the 

benchmark rate has caused AT&T to incur transport expenses many times more than it otherwise 

would have paid, because it forced AT&T to INS’s per-minute transport rates to deliver the 

72 See Connect America Order ¶ 776. 
73 It has long been recognized by the Commission, legislators, and carriers, that large volumes of 
traffic warrant the provision of direct connections to deliver that traffic.  See In the Matter of 
Developing A Unified Intercarrier Comp. Regime, 20 FCC Rcd. 4685, 4742 ¶ 131 (2005) 
(expressing concern that if ILECs were required to provide transit service for non-access traffic, 
“indirectly interconnected carriers may lack the incentive to establish direct connections even if 
traffic levels warrant it”); Universal Service Part III of III:  Hearing Before the Subcomm. on 
Comm’cns of the S. Comm. on Commerce, Science, & Transp., 105th Cong. 31 (1997) 
(“Tandem-switched transport . . .  permits smaller long distance carriers with lower traffic 
volumes to aggregate their traffic and thereby reduce their costs and optimize network 
utilization. The larger long distance carriers . . . are big enough to have direct-trunk transport 
through their own networks”) (Statement of Sen. Byron Dorgan, Member, S. Comm. on 
Commerce, Science, & Transp.). 
74 Formal Compl. ¶ 53. 
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traffic to GLCC. 75   Put differently, were GLCC’s tariff services otherwise identical to 

CenturyLink’s,76 it still would have been several times more expensive, because CenturyLink 

offers flat-rated direct-trunked transport and GLCC does not.  Given that no rational IXC would 

choose GLCC’s tariff service over CenturyLink’s to deliver the traffic at issue,77 the services are 

not functionally equivalent, and it is unjust and unreasonable for GLCC to charge CenturyLink’s 

rates for tandem service.78   

Third, it is unjust and unreasonable for GLCC to abuse its bottleneck monopoly power by 

demanding that AT&T pay rates above CenturyLink’s for a direct connection service akin to 

CenturyLink’s.79  In a competitive marketplace, GLCC could not demand a higher rate for that 

service without losing the business to CenturyLink.80  Indeed, the Commission has stated:  “[W]e 

75 AT&T estimates that a direct connection would have reduced AT&T’s transport costs by a 
range from approximately [[BEGIN CONFIDENTIAL]]  

[[END CONFIDENTIAL]] Formal Compl. ¶ 59; Habiak Decl. ¶¶ 
22-24; see also Ex. 13, Expert Report of David I. Toof, ¶¶ 25, 87-89, 138-141, Ex. DIT-8, 
submitted Oct. 3, 2014 (“Toof Report”) (estimating that a direct connection would reduce 
transport cost by approximately [[BEGIN CONFIDENTIAL]]  [[END 
CONFIDENTIAL]]). 
76 As explained in Part II, it is not.  
77 See Formal Compl. ¶ 52 & n.135.   
78 Cf. Northern Valley I ¶¶ 8-9, 15 (CLEC’s free services to its customers were not functionally 
equivalent to ILEC’s access services, and thus tariff allowing collection of access charges for 
those services violated Section 201(b)). 
79  Habiak Decl. ¶ 16. 
80 Cf. 47 C.F.R. § 61.3(o) (explaining that “market power” is the “power to control prices”).  
[[BEGIN HIGHLY CONFIDENTIAL]]  

  
 
 
 
 
 
 
 

  [[END 
HIGHLY CONFIDENTIAL]] 
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can imagine no situation where an IXC would voluntarily negotiate a higher rate for an access 

service identical to that offered pursuant to tariff. . . .  [A]n IXC paying a rate in excess of the 

benchmark likely will receive additional features beyond the tariffed service.”81   

Fourth, by imposing a tariff service that vastly increases AT&T’s transport costs through 

the use of an indirect connection, and then demanding that AT&T pay rates above CenturyLink’s 

rates for a direct connection, GLCC has used its bottleneck monopoly and the tariff system as 

leverage to extract transport rates in excess of the applicable benchmark.  The Commission’s 

rules plainly bar GLCC from directly imposing such rates by tariff, and the Commission does not 

permit subterfuge of its rules and orders; an indirect violation of the Commission’s benchmark 

rule is no more permissible than a direct one.82 

Finally, the Commission expects that “a competitive LEC will permit an IXC to install 

direct trunking from the IXC’s point of presence to the competitive LEC’s end office, thereby 

bypassing any tandem function.”83  This is why the Commission was not concerned that CLECs 

would have the incentive “to route calls through several switches before delivering them to end 

users” if they could charge for both tandem and end-office switching where appropriate.84  “So 

long as an IXC may elect to direct trunk to the competitive LEC end offices, and thereby avoid 

the tandem switching function and associated charges, there should be limited incentive for 

competitive LECs to route calls unnecessarily through multiple switches, as suggested by 

81 Eighth Report and Order ¶ 55. 
82 Id. ¶ 16 n.57  (“We will not interpret our rules or prior orders in a manner that allows CMRS 
carriers to do indirectly that which we have held they may not do directly.”). 
83 Access Charge Reform, PrairieWave Telecommunications, Inc. Petition for Waiver of Sections 
61.26(b) and (c), or in the Alternative, Section 61.26(a)(6) of the Commission’s Rules, 23 FCC 
Rcd. 2556, ¶ 27 (2008). 
84 Id. ¶ 23.   
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AT&T.”85  Indeed, the Commission noted that “‘IXCs always retain the right to provide direct 

trunking to competitive LEC end offices.’”86   

C. GLCC’s Arguments To The Contrary Are Incorrect and Inapposite. 

1. The Commission’s Rules And Orders Can And Do Impose Duties on 
CLECs That Are Not Specifically Enumerated In the Act.    

GLCC claimed in the District Court that it has no duty to offer a direct connection to 

AT&T, because Section 251 of the Act does not impose on CLECs a general duty to do so in all 

circumstances.87  But AT&T’s claim in this case is not based on Section 251.  Instead, it is 

premised on Section 201(b), as implemented with respect to CLECs through the Commission’s 

benchmark rules, its Connect America Order, and related orders.88  Those rules and orders can 

and do impose duties on CLECs that are not specifically enumerated in the Act’s text, as the 

Commission recognized in Northern Valley I.   

In that case, Northern Valley had claimed that, because the Act did not define “exchange 

access” as including a requirement that a carrier serve “end users,” it was lawful to tariff 

exchange access charges without serving “end users.”89  The Commission rejected that position, 

noting that while the Act itself was silent on that point, the Commission’s rules and orders were 

85 Id. ¶ 27. 
86 Id. ¶ 27 n.94 (favorably quoting the petitioning CLEC’s recognition of an IXC’s right to 
connect directly to its end office).   
87 Ex. 75, Pl.’s Mot. to Dismiss & Summ. J., GLCC v. AT&T, at **11-12 (N.D. Iowa Mar. 3, 
2014). 
88 GLCC also claimed in a motion in limine that the Commission has no authority to impose such 
a requirement, because Section 251 does not affirmatively require the Commission to do so.  See 
Ex. 76, Pl.’s Mot. in Limine No. 4, GLCC v. AT&T, at *6 (N.D. Iowa Jun. 1, 2015).  This 
argument is meritless.  Even before the enactment of Section 251, the Commission exercised its 
Section 201(b) authority to require interconnection.  See Connect America Order ¶ 1338 n.2435 
(citing Second Report and Order, Implementation of Sections 3(n) and 332 of the 
Communications Act; Regulatory Treatment of Mobile Services, 9 FCC Rcd. 1411, ¶ 230 
(1994)).   
89 See Northern Valley I ¶ 11.   
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not, and CLECs must obey those rules and orders just as they must obey the Act.90  As the 

Commission’s rules require CLECs to serve end users in order to provide functionally equivalent 

service to ILECs, Northern Valley violated Section 201(b) by filing a tariff that did not require it 

to serve end users.91   

Thus, whatever the merits of GLCC’s argument as to its obligations under Section 251,92 

that argument does not address the Section 201(b) claim that AT&T has pled.  As explained 

above, the Commission’s implementation of Section 201(b) requires GLCC to allow AT&T to 

connect directly to GLCC’s network, at or below CenturyLink’s rates for such a connection. 

2. GLCC’s Construction Of The Benchmark Rule Is At Odds With the 
Rule’s Text.   

GLCC also has incorrectly claimed that Section 61.26 of the Commission rules allows it 

to refuse a direct connection to its network on the grounds that the rule does not define “Switched 

90 See id. 
91 See id. ¶ 15. 
92 The Commission’s approach to implementing Section 251 does not necessarily permit GLCC 
to refuse to provide direct interconnection in the circumstances presented here, i.e., involving its 
abuse of its monopoly bottleneck to force AT&T to route extraordinarily large volumes of traffic 
at high transport rates.  In its Local Competition Order, the Commission determined that Section 
251(a) requires carriers to provide interconnection “either directly or indirectly, based upon their 
most efficient technical and economic choices.”  In re Implementation of the Local Competition 
Provisions of the Telecommunications Act of 1996, 11 FCC Rcd. 15499, ¶ 997 (1996) (“Local 
Competition Order”) (emphasis added).  The Commission further reasoned that Section 251(a) 
did not impose a blanket duty on all CLECs to connect directly in part because, unlike ILECs 
that are required to do so under Section 251(c), CLECs “lack[ed] . . . market power.”  Id.  In its 
CLEC access charge orders, however, the Commission has since observed, that CLECs have 
market power with respect to switched access.  See AT&T Servs., Inc. v. Great Lakes Comnet, 
Inc., 30 FCC Rcd. 2586, ¶ 23 & nn.80-82 (2015) (“Comnet”) (explaining that the Commission’s 
views of CLEC market power “have evolved over time”) (citing CLEC Access Order and Eighth 
Report and Order).  And the fact that GLCC has offered a direct connection shows that it can 
provide that service.  See Formal Compl. ¶ 34; Local Competition Order ¶ 997.  Accordingly, in 
the factual circumstances presented here, GLCC arguably has a duty to allow a direct connection 
under the Commission’s implementation of Section 251.  At a minimum, the fact that the 
Commission’s general interpretation of Section 251(a), as applied to CLECs, is premised on the 
view that they have no market power means that nothing in § 251(a) precludes the Commission 
from relying on Section 201(b) to impose a duty on GLCC in this case, where GLCC has a 
bottleneck monopoly and is seeking to abuse it. 
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exchange access services” as including direct-trunked transport.93  In relevant part, the definition 

relied upon by GLCC provides:  “Switched exchange access services shall include (i) [t]he 

functional equivalent of the ILEC interstate exchange access services typically associated with 

[certain rate elements] . . . .”94  GLCC construes this list of rate elements as narrowing the scope 

of the definition of “Switched exchange access services.”95  

GLCC’s argument conflicts with the text of the rule, because it would upend basic 

principles of statutory and regulatory construction to read the rule’s explicitly inclusive and 

descriptive definition of Switched exchange access services as exclusive and prescriptive.96  “It 

is hornbook law that the use of the word ‘including’ indicates that the specified list . . . that 

follows is illustrative, not exclusive.”97  Like the word “include,” where the word “typically” 

93 47 C.F.R. § 61.26(a)(3) (emphasis added); see Ex. 77, Pl.’s Resistance to Def.’s Mot. for 
Partial Summ. J., GLCC v. AT&T, at **3-5 (N.D. Iowa Jan. 12, 2015). 
94 47 C.F.R. § 61.26 (a)(3)(i) (emphases added). 
95 See Ex. 76, Pl.’s Mot. in Limine No. 4, GLCC v. AT&T, at *4 (N.D. Iowa Jun. 1, 2015) 
(emphasis added).   
96 The same rules for interpreting and construing statutes apply to interpreting and construing 
section 61.26.  See, e.g., 1A N. Singer, SUTHERLAND STATUTORY CONSTRUCTION § 31:6 (7th ed.) 
(“When a regulation is legislative in character, rules of interpretation applicable to statutes 
should be used to determine its meaning.”).    
97 P.R. Mar. Shipping Auth. v. ICC, 645 F.2d 1102, 1112 n.26 (D.C. Cir. 1981); accord Fed. 
Land Bank of St. Paul v. Bismarck Lumber Co., 314 U.S. 95, 100 (1941) (“[T]he term 
‘including’ is not one of all-embracing definition, but connotes simply an illustrative application 
of the general principle.”); In re Matter of Implementation of Section 25 of the Cable Television 
Consumer Prot. & Competition Act of 1992, 13 FCC Rcd. 23254, ¶ 83 (1998) (“[T]he great 
weight of precedent support[s] the view that use of the term ‘includes’ in a statute is intended to 
be nonexclusive.”); In re Amendment of the Commission’s Rules to Allow the Selection from 
Among Certain Competing Applications Using Random Selection or Lotteries Instead of 
Comparative Hearings, 102 FCC. 2d 1401, ¶ 11 (1985) (“[T]he term ‘includes’ usually is a term 
of enlargement, not of limitation, intended to convey that other things are ‘includable’ along 
with, rather than exhausted by, the enumerated particulars.”). 
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introduces a list, that list is construed non-exhaustively.98  Indeed, the Commission itself has 

stated that the list of rate elements in Section 61.26(a)(3)(i) was intended to “illustrate what 

might be considered the ‘functional equivalent’ of incumbent LEC access services.”99   

This interpretation of the Commission’s rule is also dictated by its regulation of access 

stimulation.  Because most CLECs are not engaged in access stimulation, such CLECs are 

“typically” not handling the very large volumes of access stimulation calls that make a direct 

connection necessary in order to tariff service that is functionally equivalent to that of the 

relevant ILEC.  In 2011, the Commission imposed additional obligations on CLECs that are 

engaged in access stimulation, in part because the Commission found it necessary to 

“significantly reduce the rates charged” by such CLECs.100  The Commission concluded that 

CLECs engaged in access stimulation are not typical because their “traffic vastly exceeds the 

volume of traffic” of the ordinary ILEC against which such CLECs ostensibly compete.101  As 

such, an illustrative list of the rate elements that ordinary CLECs would “typically” offer in their 

tariffs does not limit the services that access stimulating CLECs like GLCC, which handle far 

greater volumes of traffic, must offer.  And it is indisputable that direct connections are the most 

efficient option for transmitting these atypical traffic volumes.102 

98See In Re Commc’ns Assistance for Law Enf’t Act, 17 FCC Rcd. 6896, ¶ 30 (2002) (“We agree 
with DoJ/FBI that the use of the word ‘typically’ suggests that the House Report’s discussion of 
‘call-identifying’ information was not exhaustive.”); Piper Jaffray Cos. v. National Union Fire 
Ins. Co., 967 F. Supp. 1148, 1153 (D. Minn. 1997) (noting that the fact that mutual funds 
“typically” stand ready to redeem their shares does not mean that they always have this 
characteristic). 
99 Eighth Report and Order ¶ 13 n.48 (emphasis added). 
100 Connect America Order ¶ 690.   
101 Id. ¶ 689.   
102 See Formal Compl. ¶ 52. 
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3. GLCC Construes The Benchmark Rule In A Manner That 
Undermines Its Purposes. 

GLCC’s artificially narrow construction of its obligations under Section 61.26 also 

subverts the benchmark rule’s broad remedial purposes.  As the Commission explained in the 

Connect America Order, it revised that rule to curtail the wasteful arbitrage of access stimulation 

schemes, and it did so by tethering access-stimulating CLECs’ rates and services to those of 

price-cap LECs with the lowest rates.103  GLCC, however, construes the rule to incentivize this 

arbitrage by allowing access-stimulating CLECs, through the imposition of per-minute transport 

rates for high volumes of traffic, to recapture the “inflated profits” that they lost when the 

Commission required them to lower their tariff rates to just and reasonable levels.104  GLCC thus 

interprets the rule as fostering the same growth in access stimulation schemes, with the same 

attendant costs to consumers, that the Commission explicitly sought to curtail in the Connect 

America Order.105  GLCC’s construction of the rule thus subverts the very purposes that the 

Commission stated its rule serves.  

*  *  *  *  * 

In sum, GLCC’s refusal to permit AT&T to deliver the traffic at issue directly to GLCC’s 

network, at the rates CenturyLink charges for a similar connection, is unjust and unreasonable in 

violation of Section 201(b). 

103 See Connect America Order ¶¶ 33, 649, 657, 689-90.   
104 Id. ¶ 657.  Indeed that is precisely what GLCC attempted to do here when it continued to bill 
AT&T for tandem-switched transport after denying its request for a direct connection.  Ex. 74, 
GLCC Summary Judgment Order, at *54.  As Judge O’Brien held, however, GLCC’s charges for 
that service were unlawful for the independent reasons that its tariff lacked rates for the service, 
and that AT&T had paid INS for the same service.  Id. at **64-66.   
105 See Connect America Order ¶ 663 (“Access stimulation imposes undue costs on consumers, 
inefficiently diverting capital away from more productive uses such as broadband deployment.  
When access stimulation occurs in locations that have higher than average access charges, which 
is the predominant case today, the average per-minute cost of access and thus the average cost of 
long-distance calling is increased.”). 
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II. BECAUSE GLCC’S FREE CALLING PARTIES DO NOT PAY GLCC A FEE 
FOR TELECOMMUNICATIONS SERVICE, THEY ARE NOT END USERS, 
AND GLCC’S ACCESS CHARGES VIOLATE ITS TARIFF AND THE 
COMMISSION’S RULES. 

Pursuant to Count II of its Formal Complaint, AT&T seeks an order that GLCC 

unlawfully billed AT&T for “switched access service” in completing calls to customers that were 

not end users within the meaning of GLCC’s tariff or the Commission’s rules.   

In accordance with the rules described above, GLCC’s revised tariff prohibits it from 

assessing access charges on AT&T unless its Free Calling Parties are end users that pay GLCC a 

fee for interstate telecommunications service.106  Specifically, the tariff defines “End User” as a 

“Customer of an Interstate or Foreign Telecommunications Service that is not a carrier.”107  And 

the tariff defines “Customer of an Interstate or Foreign Telecommunications Service” as “any 

person or entity who sends or receives an interstate or foreign Telecommunications service 

transmitted to or from a Buyer across the Company’s network, provided that the person or entity 

must pay a fee to the Company for telecommunications service.”108   

Under those definitions, the fee must be specifically for interstate telecommunications 

service, which both GLCC’s revised tariff and the Communications Act define as the 

“transmission, between or among points specified by the user, of information of the user’s 

choosing, without change in the form or content of the information as sent and received.”109  The 

106  Formal Compl. ¶ 37; Ex. 8, GLCC FCC Tariff No. 2, Orig. Pages 7-9 (definitions of 
“Customer of an Interstate or Foreign  Telecommunications Service” and 
“Telecommunications”); see also Ex. 6, Deposition of Joshua D. Nelson (“Nelson Dep.”) at 
26:10-29:22, taken Nov. 6, 2014. 
107 Formal Compl. ¶ 37     
108 Id. 
109 See id; 47 U.S.C. § 153(50); see also Ex. 6, Nelson Dep. at 28:22-29:1 (agreeing that revised 
tariff says that “to be an End User under the Tariff … the Free Calling Party must be paying a fee 
to Great Lakes for interstate or foreign telecommunications service”). 
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fees at issue do not satisfy GLCC’s obligations under its tariff or the Commission’s rules because 

they pertain to services that are not telecommunications services.    

A. The Fees GLCC Billed To, And Received From, The Free Calling Parties 
Were Not For Telecommunications Service. 

When inquiring into whether a fee is paid for a specific service, the Commission’s 

decision in Metrocall requires examination of the individual services set forth in the relevant 

tariffs and agreements, as well as the invoices issued pursuant thereto.110  Here, those documents 

make clear that, while GLCC billed and received payment from its Free Calling Parties for 

certain services, those services were not telecommunications services.  For most of the Free 

Calling Parties and nearly all of the traffic at issue, GLCC billed its Free Calling Parties for only 

three services: [[BEGIN HIGHLY CONFIDENTIAL]]  

[[END HIGHLY 

CONFIDENTIAL]] 

None of those services is a “telecommunications service,” as defined in GLCC’s revised 

tariff and the Communications Act. [[BEGIN HIGHLY CONFIDENTIAL]]  

 

   

 

 

110 Metrocall, Inc. v. Concord Tel. Co., 17 FCC Rcd. 2252, ¶¶ 8-9 (2002). 
111 Formal Compl. ¶ 44.  [[BEGIN HIGHLY CONFIDENTIAL]]  

 
 

 [[END HIGHLY CONFIDENTIAL]].  
112  Id. ¶¶ 44, 77; [[BEGIN HIGHLY CONFIDENTIAL]]  

 
  

 
[[END HIGHLY CONFIDENTIAL]]     
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[[END HIGHLY CONFIDENTIAL]] In sum, the 

three services for which the Free Calling Parties paid GLCC a fee are not “telecommunications 

services” under the Act, the Commission rules or GLCC’s revised tariff.    

[[BEGIN CONFIDENTIAL]]  

   

  

113 Formal Compl. ¶¶ 44, 77; [[BEGIN HIGHLY CONFIDENTIAL]]  
 
 

 [[END HIGHLY CONFIDENTIAL]] 
114 Formal Compl. ¶¶ 44, 77. 
115 Formal Compl. ¶¶ 44, 77; [[BEGIN HIGHLY CONFIDENTIAL]]  

 
[[END HIGHLY CONFIDENTIAL]] 
116  Formal Compl. ¶ 77; [[BEGIN HIGHLY CONFIDENTIAL]]  

 
 
 
 
 

[[END HIGHLY CONFIDENTIAL]] 
117 Formal Compl. ¶ 47; [[BEGIN CONFIDENTIAL]]  
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 [[END CONFIDENTIAL]].  This is an additional, 

independent reason to hold that the Free Calling Parties are not end users under GLCC’s tariff.   

B. GLCC’s Arguments That The Free Calling Parties Paid Fees For 
Telecommunications Service Are Unavailing. 

Before the District Court, GLCC made several attempts to avoid the plain meaning of its 

Telecommunications Service Agreements and the bills issued to the Free Calling Parties 

118  [[BEGIN CONFIDENTIAL]]  
 

[[END CONFIDENTIAL]] 
119 [[BEGIN HIGHLY CONFIDENTIAL]]  

 
 
 
 
 
  
 
 
 

[[END HIGHLY 
CONFIDENTIAL]] 
120 [[BEGIN CONFIDENTIAL]]  
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regarding the issue of whether the fees paid were for telecommunications service.  None have 

merit. 

First, [[BEGIN HIGHLY CONFIDENTIAL]]  

 

 

 

   

 

   

 

 

          [[END HIGHLY 

CONFIDENTIAL]] The same result is true here. 

Under Metrocall, even assuming, arguendo, that a carrier provides a telecommunications 

service, if the carrier’s contracts and bills indicate that the payments relate to services that are not 

telecommunications, then the carrier has not billed or received a fee for telecommunications 

service.  Here, GLCC’s Telecommunications Service Agreements and bills unambiguously 

specified, and its corporate representatives acknowledged, that GLCC billed, and received 

payment from, its Free Calling Parties only for  the three services [[BEGIN HIGHLY 

CONFIDENTIAL]]  

121  [[BEGIN HIGHLY CONFIDENTIAL]]    [[END HIGHLY 
CONFIDENTIAL]] 
122 [[BEGIN HIGHLY CONFIDENTIAL]]  [[END HIGHLY CONFIDENTIAL]] 
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 [[END HIGHLY CONFIDENTIAL]] For 

the reasons explained above, these services are not telecommunications services under GLCC’s 

tariff or the Commission’s rules.124  

Second, GLCC attempted to characterize the services contracted for and billed pursuant 

to the Telecommunications Service Agreements as merely “key metrics” that serve to size the fee 

the Free Calling Parties would pay for the volume of separate telecommunications services that 

GLCC provided to the Free Calling Parties.  The plain terms of the Telecommunications Service 

Agreements, however, contradict this argument.  Those terms provide [[BEGIN HIGHLY 

CONFIDENTIAL]]  

[[END HIGHLY 

CONFIDENTIAL]] As such, this argument is a post hoc, litigation-driven construct.  GLCC 

produced no documentary evidence or testimony from company witnesses indicating that either 

GLCC or its Free Calling Parties viewed the services for which GLCC in fact issued bills and 

123 [[BEGIN HIGHLY CONFIDENTIAL]]  
 
 
 

  [[END HIGHLY CONFIDENTIAL]] 
124 Notably, before the District Court, GLCC never contended that any of those three services 
itself was a telecommunications service under its tariff or the Act. 
125 See, e.g., [[BEGIN HIGHLY CONFIDENTIAL]]  

[[END HIGHLY 
CONFIDENTIAL]]; see also Ex. 6, Nelson Dep. at 45:25-46:3; Ex. 7, Deposition of Kellie 
Beneke (“Beneke Dep.”) at 11:25-14:23, taken Nov. 6, 2014. 
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collected fees as simply a proxy to help price other services that appear on neither Exhibit A nor 

the bills.126  

Third, GLCC argued that its Free Calling Parties must have paid a fee for 

telecommunications service because they paid GLCC pursuant to an agreement entitled 

“Telecommunications Service Agreement,” which states at various points [[BEGIN HIGHLY 

CONFIDENTIAL]]    

 

 

 

 

  

         

 

 

 

126 Moreover, GLCC has not denied, and could not reasonably deny, that each of the three billed 
services is a genuine service in its own right for which a fee could be warranted. [[BEGIN 
HIGHLY CONFIDENTIAL]]  

 
 [[END HIGHLY CONFIDENTIAL]] This further exposes 

GLCC’s “key metric” argument as specious – the services being billed have their own price, and 
thus there is no basis to conclude that they are really just a proxy for another service.  In all 
events, those services would be poor scaling mechanisms.  [[BEGIN HIGHLY 
CONFIDENTIAL]]   

 
 [[END HIGHLY CONFIDENTIAL]] 

127 Ex. 74, GLCC Summary Judgment Order, at *15-16 n.13 (“Because something is stated in the 
TSA does not make it necessarily so”).   
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128 See, e.g., [[BEGIN HIGHLY CONFIDENTIAL]]  
 

[[END HIGHLY CONFIDENTIAL]] 
129  [[BEGIN HIGHLY CONFIDENTIAL]]  

 
 

  [[END HIGHLY CONFIDENTIAL]] 
130 See, e.g., id. at GLCC_ATT_023512. 
131 Qwest Commc’ns Co. v. Sancom, Inc., 28 FCC Rcd. 1982, ¶¶ 24-25 (2013).   
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     [[END HIGHLY 

CONFIDENTIAL]]  

*  *  *  *  * 

In sum, GLCC’s Free Calling Parties were not billed, and did not pay, any fees for 

interstate telecommunications service.133  Therefore, they are not “end users” under the GLCC’s 

revised tariff or the Commission’s rules, and GLCC could not lawfully bill AT&T interstate 

access charges on calls delivered to its Free Calling Parties.  

  

132 See, e.g., Metrocall ¶¶ 8-9; Shelton v. Shelton, 119 Nev. 492, 497 (2003); Iowa Fuel & 
Minerals, Inc. v. Iowa State Bd. of Regents, 471 N.W.2d 859, 863 (Iowa 1991); Restatement 
(First) of Contracts § 236 (1932). 
133 Metrocall ¶¶ 8-9. 
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III. GLCC CANNOT RECOVER FOR ITS REGULATED, INTERSTATE SERVICES 
EXCEPT THROUGH A VALIDLY FILED INTERSTATE TARIFF OR 
THROUGH AN EXPRESS, NEGOTIATED CONTRACT. 

Pursuant to Count III of its Formal Complaint, AT&T seeks a declaration that GLCC 

cannot recover for the services at issue if it did not lawfully provide those services under its filed 

tariff.   

The District Court has already resolved this issue in AT&T’s favor.  In ruling on the 

parties’ cross-motions for summary judgment, Judge O’Brien held that GLCC cannot seek 

recovery for its services except through its tariff or through an express contract.134  In doing so, 

Judge O’Brien followed the decisions of multiple other courts that have dismissed state-law 

claims that seek to recover for regulated access services.135  Judge O’Brien’s rationale not only 

preempts GLCC’s state-law claims, but it bars any other possible recovery for access services 

not provided under a valid tariff or an express contract.136   

There is no basis for the Commission to reach a different conclusion.  Judge O’Brien’s 

ruling is correct for three independent reasons:  (i) the Commission’s exclusive jurisdiction over 

interstate telecommunications services leaves no room for collecting for those services under 

state law; (ii) although the laws of many states would likely be interpreted to bar CLECs from 

recovering under state-law equitable claims – because of the general principle that such claims 

cannot exist where there is an express contract (such as a tariff) on the same subject – to the 

extent state law were interpreted to allow GLCC and other CLECs to proceed with such claims, 

the claims would conflict with federal law; and (iii) where (as here) a CLEC has filed an access 

tariff, the filed rate doctrine bars any alternative recovery.   

134 See Ex. 74, GLCC Summary Judgment Order, at **69-70 (finding “substantial authority 
supporting AT&T’s argument”). 
135 See infra Part III.B.4. 
136 See Ex. 74, GLCC Summary Judgment Order, at *70 (agreeing that LECs are not entitled to 
some other compensation “‘if the tariff access charges do not apply’”) (quoting Qwest Commc’ns 
Co. v. Aventure Commc’ns Tech., LLC, 86 F. Supp. 3d 933, 1026 (S.D. Iowa 2015)). 
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A. States Lack Jurisdiction Over Interstate Telecommunications And Cannot 
Regulate The Terms And Conditions For Such Services. 

GLCC cannot recover under state law for access services, because the FCC has exclusive 

jurisdiction over interstate access services, and state law – whether in the form of statutes, 

administrative actions or common law claims – cannot be used to regulate interstate services that 

the Commission regulates.137   

1. Congress Has Established That The Commission Has Exclusive 
Jurisdiction Over GLCC’s Interstate Services. 

For over a century, Congress has vested federal agencies with exclusive jurisdiction over 

interstate telecommunications services like those at issue here.  The Mann-Elkins Act of 1910138 

was enacted “to bring under federal control the interstate business of telegraph companies,” and 

thus represented “an occupation of the field by Congress which excluded state action.”139   In 

passing the Communications Act of 1934,140 Congress transferred the exclusive authority of the 

137 Although GLCC has not billed AT&T any intrastate access charges, and this case concerns 
only interstate access, it is worth nothing that, since 2011, the Commission has exercised 
authority over all intercarrier compensation, including both interstate and intrastate access 
services.  Connect America Order ¶¶ 34-35, 788-97.  In 2011, the Commission established a 
“uniform, national bill-and-keep framework” for intercarrier compensation.  Id.  There is a 
transition period in which intrastate access charges may still be tariffed, and the Commission 
provided that states can “implement” the Commission’s federal rules, but may not “set the 
transition for intrastate rates.”  Id. ¶¶ 790, 803.  As the Tenth Circuit stated in upholding the new 
framework, the Commission now “views intrastate access charges as an obstacle to reform” of 
intercarrier compensation arrangements, and thus the Commission has “exercise[d] its authority 
to preempt intrastate access charges,” subject to the transition period.  In re FCC 11-161, 753 
F.3d 1015, 1121 (10th Cir. 2014); see id. at 1119-21.  In light of the Commission’s pre-emption 
of intrastate access charges, its exclusive authority over interstate access charges is even more 
plain. 
138 Ch. 309, 36 Stat. 539, 557 (1910). 
139 Postal Telegraph-Cable Co. v. Warren-Godwin Lumber Co., 251 U.S. 27, 31 (1919); see also 
id. at 30 (the “purpose” of “the act of 1910 . . . would be wholly destroyed if . . . the validity of 
contracts made by telegraph companies as to their interstate commerce business continued to be 
subjected to the control of divergent and it may be conflicting local laws”); Smith v. Ill. Bell Tel. 
Co., 282 U.S. 133, 148-49 (1930) (invalidating state commission order that purported to establish 
rates for interstate traffic); W. Union Tel. Co. v. Priester, 276 U.S. 252, 259 (1928); W. Union 
Tel. Co. v. Boegli, 251 U.S. 315, 316 (1920). 
140 48 stat. 1064, as amended, 47 U.S.C. § 151 et. seq. 
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Interstate Commerce Commission over interstate telecommunications to the newly-created 

Federal Communications Commission.141  Section 201(b) of the Act provides the Commission 

with broad authority to implement rules to effectuate the Act’s common carrier provisions, 

including the tariffing requirements in Section 203, and the requirement that carriers charge just 

and reasonable rates in Section 201(b). 142   With the 1996 Act, Congress maintained the 

Commission’s plenary authority over interstate communications, and expanded its authority to 

include certain aspects of local competition as noted above.143   

Notably, in 2009, GLCC advocated this very position to the Commission, when it 

petitioned the Commission to pre-empt a forthcoming decision from the IUB that GLCC 

believed (erroneously, as it turned out) would regulate interstate access services.144  Specifically, 

GLCC told the Commission that “[a]ll issues related to interstate access charges fall within the 

Commission’s exclusive jurisdiction.”145  It further explained that if the IUB were to determine 

that GLCC’s interstate access charges were not properly owed, “this type of relief . . . would 

undeniably encroach upon the FCC’s exclusive jurisdiction.” 146  GLCC also concluded that 

because “the jurisprudence on the Commission’s interstate jurisdiction [is] so clear,” the 

Commission should hold that “any action by the IUB impinging on the rates, terms, or revenue 

141 See, e.g., Global Crossing Telecommc’ns, Inc. v. Metrophones Telecommc’ns, Inc., 550 U.S. 
45, 48-49 (2007).  Section 2(a) of the Act provides that the Act “appl[ies] to all interstate and 
foreign communication by wire.”  47 U.S.C. § 152(a). 
142 AT&T Corp. v. Iowa Utils. Bd., 525 U.S. 366, 378 (1999) (“We think that the grant in § 
201(b) means what it says: The FCC has rulemaking authority to carry out the ‘provisions of this 
Act,’ which include[s provisions] added by the Telecommunications Act of 1996.”); AT&T Co. 
v. FCC, 572 F.2d 17, 25 (2d Cir. 1978) (listing the provisions of the Act which “the FCC has a 
duty to ‘execute and enforce’” (quoting 47 U.S.C. § 151)), cert. denied, 439 U.S. 875 (1978). 
143 See Iowa Utils. Bd., 525 U.S. at 370-78.   
144  See supra note 12; Ex. 70, GLCC Petition.   
145 Ex. 70, GLCC Petition at 4.   
146 Id. at 5. 
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derived from interstate or intrastate service is preempted.”147  Now, GLCC seeks to disavow its 

prior position before the Commission, and to rely on state law to recover for interstate access 

charges.  There is no valid basis for GLCC’s newly-minted position. 

2. The Commission Has Exercised Its Exclusive Jurisdiction By 
Promulgating A Comprehensive Regulatory Regime Limiting The 
Manner In Which CLECs May Provide and Recover Access Charges. 

The Commission has promulgated a comprehensive scheme governing the access 

services at issue here, imposing correlative duties on CLECs and IXCs.148  In doing so, the 

Commission has found that CLECs such as GLCC have “bottleneck monopolies” on long 

distance calls placed to their customers, and have the ability and incentive to charge “excessive” 

rates if they can unilaterally impose charges on IXCs like AT&T.149   

To ensure that CLECs’ rates were just and reasonable, the Commission held that CLECs 

can set switched access charges in one of two ways.  First, a CLEC can impose access charges 

by tariff if it provides a service that is functionally equivalent to the tariffed access service of the 

147 Id. at 17. 
148 See Third Report and Order, In re MTS and WATS Market Structure, 93 FCC. 2d 241, ¶¶ 363-
68 (1983) (summarizing plan for regulating LEC access charges), recon., 97 FCC. 2d 682 
(1983), second recon., 97 FCC. 2d 834 (1984); CLEC Access Order ¶¶ 2-64; 47 C.F.R. § 61.26; 
Connect America Order ¶¶ 656-700; In re Establishing Just & Reasonable Rate, 22 FCC Rcd. 
11629, ¶¶ 1, 5 (2007) (“Call Blocking Declaratory Ruling”) (“[C]arriers cannot engage in self 
help by blocking traffic to LECs allegedly engaged in [traffic pumping].”).  

Even though the services at issue do not comply with the terms of GLCC’s tariff, they are 
nonetheless governed by the Commission’s regulatory scheme.  See AT&T Corp. v. All American 
Tel. Co., 30 FCC Rcd 8958, ¶¶ 9-10 (2015) (“All American Damages Order”); Farmers III, 668 
F.3d at 719 (rejecting as “flatly wrong” the argument that access services that did not comply 
with filed tariff were no longer common carrier services); Connect America Order ¶¶ 33, 649, 
656-701 (asserting jurisdiction over carriers’ services provided in connection with “access 
stimulation” schemes). 
149 CLEC Access Order ¶¶ 30-34, 39; see also Connect America Order ¶¶ 9, 33-35 (“terminating 
switched access rates” are the “principal source of arbitrage problems”); AT&T Corp. v. All 
American Tel. Co., 28 FCC Rcd. 3477 (2013) (“All American”), recon denied, 29 FCC Rcd. 
6393, ¶ 17 (2014) (“All-American Recon Order”) (“The [Connect America Order] took 
immediate steps to curtail ‘wasteful arbitrage schemes’ . . . and specifically identified access 
stimulation as one of the ‘most prevalent arbitrage activities.’”) (quoting Connect America Order 
¶ 33). 
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competing ILEC, and if the CLEC’s rates are no higher than the ILEC’s charges for its 

service.150  Second, if the CLEC seeks to offer services not equivalent to those of the competing 

ILEC, or the same services at higher rates, it “must negotiate with an IXC to reach a contractual 

agreement.”151  The Commission thus has made clear that recovery for the interstate access 

services that GLCC provides can only occur either through “tariffs or [through] contracts 

negotiated with IXCs.”152  Moreover, a CLEC’s unsuccessful attempt to collect through either of 

these means does not open a “regulatory gap” through which the CLEC may seek alternative 

recoveries.153   

In turn, the Commission prohibits IXCs from blocking calls to CLECs, “[b]ecause the 

ubiquity and reliability of the nation’s telecommunications network is of paramount importance 

to the explicit goals of the . . . Act.”154  Accordingly, under the Commission’s regulatory scheme, 

long distance carriers generally cannot unilaterally decline services from GLCC or other LECs 

engaged in access stimulation.  Nor may IXCs charge higher rates to customers for directing 

calls to CLECs engaged in access stimulation.155 

3. States Lack Jurisdiction Over Interstate Telecommunications And 
Cannot Regulate The Terms And Conditions For Such Services.  

In light of the authority of the Commission and the states under the Act, GLCC’s state-

law claims are barred because states lack jurisdiction to regulate interstate, common carrier 

150 CLEC Access Order ¶¶ 3-4, 55; 47 C.F.R. § 61.26. 
151 CLEC Access Order ¶ 82.   
152 Northern Valley I ¶ 6; see also Comnet ¶ 10; All American ¶ 37 (“[U]ntil a CLEC files valid 
interstate tariffs under Section 203 of the Act or enters into contracts with IXCs for the access 
services it intends to provide, it lacks authority to bill for those services.”); CLEC Access Order 
¶¶ 3-4, 55, 82. 
153 All American Damages Order ¶ 13 n.50.  Likewise, a CLEC that elects not to file a tariff at 
all, or to negotiate express contracts, plainly could not seek to recover under state law.  As 
explained below, that result would allow the CLEC to de-regulate its interstate access services. 
154 Call Blocking Declaratory Ruling ¶ 1; accord id. ¶ 5; Connect America Order ¶ 734. 
155 See CLEC Access Order ¶ 31.   
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services.  GLCC has averred that a court can authorize recovery for regulated interstate services 

under state common law,156 but it is well-established that such an outcome would be tantamount 

to setting the rates and terms for regulated, interstate services.157  Both the Commission and the 

courts have consistently held for decades that, in light of the regulatory scheme described above, 

the Commission “has exclusive jurisdiction to regulate interstate common carrier services 

including the setting of rates,”158 and that the “States do not have jurisdiction over interstate 

156 See Ex. 77, Pl.’s Resistance to Def.’s Mot. for Summ. J., GLLC v. AT&T, at **18-26 (N.D. 
Iowa Jan. 12, 2015).  As noted above, GLCC’s position is inconsistent with the petition it filed 
with the Commission in 2009. 
157 See Marcus v. AT&T Corp., 138 F.3d 46, 60 (2d Cir. 1998) (calculating damages in fraud 
claim would require judicial determination of a reasonable rate) (citing Wegoland Ltd. v. NYNEX 
Corp., 27 F.3d 17, 21 (2d Cir. 1994)); N. County Commc’ns Corp. v. Verizon Select Servs., Inc., 
2012 WL 10907044, at *7 (S.D. Cal. Sept. 28, 2012) (“NCC”) (explaining that court could not 
award relief on unjust enrichment or quantum meruit claims for services provided outside of a 
lawful tariff, because “it is well established that the FCC is specially positioned to determine the 
reasonableness of rates”); In re Sprint PCS, 17 FCC Rcd. 13192, ¶ 13 n.40 (2002) (“[A]n award 
of quantum meruit would require the court to establish a value (i.e., set a rate) for the service 
provided in the past.”), dismissing pets. for review, AT&T Corp. v. FCC, 349 F.3d 692 (D.C. Cir. 
2003); cf. Pub. Util. Dist. No. 1 of Grays Harbor Cnty v. IDACORP Inc., 379 F.3d 641, 650 (9th 
Cir. 2004) (use of state contract law to set a fair price “would interfere with the method by which 
the federal statute was designed to reach it[s] goals (specifically, FERC regulation of wholesale 
electricity rates)”). 
158 Crockett Tel. Co. v. FCC, 963 F.2d 1564, 1566 (D.C. Cir. 1992); accord State Corp. Comm’n 
of Kan. v. FCC, 787 F.2d 1421, 1426 (10th Cir. 1986) (noting that it is the FCC’s “basic function 
under the Act” to govern “‘all interstate and foreign communication by radio or wire’”) (quoting 
47 U.S.C. § 152(a)); O’Brien v. W. Union Tel. Co., 113 F.2d 539, 541 (1st Cir. 1940) (“[I]t 
seems clear that questions relating to the duties, privileges and liabilities of telegraph companies 
in the transmission of interstate messages must be governed by uniform federal rules.”); Lipcon 
v. Sprint Corp., 962 F. Supp. 1490, 1492, 1494 (S.D. Fla. 1997) (explaining that the Act 
preempts state actions concerning “interstate telecommunications services” because “the states 
are precluded from acting in this area”) (internal quotations omitted); AT&T Commc’ns of 
Mountain States, Inc. v. Pub. Serv. Comm’n, 625 F. Supp. 1204, 1208 (D. Wyo. 1985) (“It is 
beyond dispute that interstate telecommunications service is normally outside the reach of state 
commissions and within the exclusive jurisdiction of the FCC.”).  GLCC itself has 
acknowledged that “all matters relating to interstate access charges, including the rates therefor 
and revenue derived therefrom, are within [the FCC’s] exclusive federal jurisdiction.”  Ex. 70, 
GLCC Petition at 1. 
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communications.”159  Indeed, AT&T is not aware of any court that has ever awarded damages or 

restitution for interstate access services based on state-law claims like those asserted by GLCC.   

In a joint brief with the Department of Justice, the Commission confirmed that “the FCC 

has exclusive jurisdiction over interstate communications services,” and that states have “no 

jurisdiction to regulate [a carrier’s] interstate special access services,160 and the principles in the 

brief apply equally to the switched access services at issue here.  In MCIMetro, the Virginia State 

Corporation Commission (“VSCC”) imposed, and the district court upheld, a merger condition 

requiring Verizon to continue to offer interstate special access services at pre-merger rates.161  

The Fourth Circuit sought the federal government’s views.  In response, the Commission 

explained, through what the Fourth Circuit described as “extensive statutory, regulatory and 

judicial authority in support of its argument,” that the VSCC’s order was invalid in light of the 

Commission’s exclusive jurisdiction over interstate communications services. 162  The VSCC 

159 In re AT&T and the Associated Bell System Cos., 56 FCC. 2d 14, ¶ 21 (1975); accord In re 
Vonage Holdings Corp., 19 FCC Rcd. 22404, ¶ 16 (2004) (“Congress has given the Commission 
exclusive jurisdiction over ‘all interstate and foreign communication.’”) (quoting 47 U.S.C. 
§ 152(a)), aff’d sub nom., Minn. Pub. Utils. Comm’n v. FCC, 483 F.3d 570 (8th Cir. 2007); In re 
Operator Servs. Providers of Am. Pet. for Expedited Declaratory Ruling, 6 FCC Rcd. 4475, ¶ 10 
(1991) (“OSPA”) (“[T]he Commission has plenary and comprehensive jurisdiction over 
interstate and foreign communications, the regulation of which is entrusted to the Commission.  
The Commission’s jurisdiction over interstate and foreign communications is exclusive  of state 
authority, Congress having deprived the states of authority to regulate the rates or other terms 
and conditions under which interstate communications service may be offered in a state.”); Cf. 
Chicago & N.W. Transp. Co. v. Kalo Brick & Tile Co., 450 U.S. 311, 318, (1981) (“There can be 
no divided authority over interstate commerce, and . . . the acts of Congress on that subject are 
supreme and exclusive.’”) (quoting Mo. Pac. R. Co. v. Stroud, 267 U.S. 404, 408 (1925)); 
accord id. (“[A]s early as 1907, the Court struck down a State’s common-law cause of action to 
challenge as unreasonable a rail common carrier’s rates because rate regulation was within the 
exclusive jurisdiction of the Commission, and a state-court action ‘would be absolutely 
inconsistent with the provisions of the act.’”) (quoting Tex. & Pac. R. Co. v. Abilene Cotton Oil 
Co., 204 U.S. 426, 446 (1907)). 
160 Ex. 69, Brief of FCC & Dep’t of Justice, MCIMetro Access Transmission Servs. of Va., Inc. v. 
Christie, No. 07-1401, at 12, 14 (4th Cir. Feb. 19, 2008).  
161 See MCIMetro Access Transmission Servs. of Virginia, Inc. v. Christie, 310 F. App’x 601, 
603 (4th Cir. 2009).   
162 Id. at 603-04. 
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responded to this brief by entering a superseding order in which it accepted the Commission’s 

exclusive jurisdiction and withdrew the challenged condition, and then moved the Fourth Circuit 

to dismiss Verizon’s appeal as moot.163  The Fourth Circuit granted the motion “[b]ecause the 

VSCC rescinded the contested conditions and explicitly recognized the FCC’s exclusive 

authority to regulate the interstate communications services at issue.”164   

In this case, GLCC seeks state regulation of interstate access services through state 

common law, rather than through a state commission order.  But regardless of the vehicle, state 

law may not be invoked to regulate the terms and conditions of interstate access services that the 

Commission has regulated. 165   Were GLCC to recover damages or restitution under state 

common law, GLCC would establish that states may disregard the Act’s “carefully guarded 

historical jurisdictional division”166 and set rates for interstate services, so long as states do so 

through the means of a common law judgment.  But that is not the law.167   

In sum, because GLCC’s claims of quantum meruit and unjust enrichment claims seek 

compensation under state law for interstate access services, they are invalid.168      

163 Id. at 604. 
164 Id. at 605 (emphasis added). 
165 Because the Commission has extensively regulated CLEC interstate access services, and in 
2011 issued new rules that directly address GLCC’s interstate access stimulation schemes. 
nothing in this case involves a situation where the Commission has entirely refused to regulate a 
particular interstate service, or has provided the states with an explicit role to play in regulating 
an interstate service. 
166 Iowa Utils. Bd., 525 U.S. at 404 (Thomas, J., concurring in part and dissenting in part). 
167 See Haw. Tel. Co. v. Pub. Util. Comm’n of Hawaii, 827 F.2d 1264, 1278 (9th Cir. 1987) (a 
state cannot “accomplish by subterfuge what it could not . . . do directly”). 
168 As the Commission has explained, it is not necessary to find a conflict to preempt state 
regulation of interstate communications services.  See OSPA ¶ 10 n.19 (“Where Congress has 
given this Commission exclusive authority over interstate and foreign communications, we need 
not demonstrate that ‘state regulation of interstate communications would impose some burden 
upon interstate commerce or would frustrate some particular policy goal of the Congress or of 
this Commission in order to preclude a state commission from regulating the rates for an 
interstate communications service.’”) (quoting In re Chesapeake & Potomac Tel. Co. of Md., 2 
FCC Rcd. 3528, ¶ 20 (1987)).   
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B. State-Law Claims Conflict With Federal Law To The Extent That Such 
Claims Allow For Recovery Of Access Services Governed By Tariffs.   

An independent reason why GLCC may not recover for access service by relying on 

state-law claims is that, to the extent that Iowa law would permit such claims, the claims would 

conflict with the Commission’s regulatory regime for CLEC access service and are pre-empted.   

At the outset, AT&T notes that, in many cases, CLECs’ state-law claims for access 

services may often be dismissed based on state law grounds, and, in these cases, there would be 

no conflict with federal law.  One principal reason for this result is that, under the laws of many 

states, quantum meruit and unjust enrichment are claims for equitable relief, and such claims are 

precluded “when the rights of the parties are fixed by the terms of a written contract.”169  It is 

well-established that tariffs, like those that CLECs may elect to file for access services, are 

tantamount to contracts for access services.170  As such, when a state follows this principle and 

applies it to these types of disputes, a CLEC will not be able to pursue state-law claims for the 

169 Burch v. Bricker, 2006 S.D. 101, ¶¶ 17-18, 724 N.W.2d 604, 609 (S.D. 2006); see Legg v. W. 
Bank, 873 N.W.2d 763, 771 (Iowa 2016) (“An express contract and an implied contract cannot 
coexist with respect to the same subject matter, and the former supersedes the latter.”) (internal 
quotation marks omitted); Johnson v. Dodgen, 451 N.W.2d 168, 175 (Iowa 1990) (“Generally 
the existence of a contract precludes the application of the doctrine of unjust enrichment.”); 
accord Johnson v. Larson, 2010 S.D. 20, ¶¶ 8-10, 779 N.W.2d 412 (S.D. 2010) (citing Cty. 
Comm’rs of Caroline Cty. v. J. Roland Dashiell & Sons, Inc., 747 A.2d 600, 607 (Md. 2000) 
(explaining that “the law will not allow” parties to “turn to quasi-contract for recovery” upon 
failure to recover under contract, because parties “assume certain risks” when entering a 
contract, including “the risk of having those expectations defeated”)).   
170 See, e.g., Iowa Network Servs., Inc. v. Qwest Corp., 466 F.3d 1091, 1098 (8th Cir. 2006) 
(“[Plaintiff] cannot prevail on these claims if they are covered by an express contract, either in 
the form of a tariff or a reciprocal compensation agreement.”). 
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same call termination services that are described in its access tariff. 171  Moreover, where a 

CLEC’s state-law claims are invalid as a matter of law under state law, there is plainly no 

conflict with federal law.   

However, to the extent that state law permitted a CLEC to pursue claims to recover for 

access services,172 such claims would be pre-empted, as Judge O’Brien concluded in the District 

Court as to GLCC’s claims.  Such state-law claims create “obstacle[s] to the accomplishment 

and execution of the full purposes and objectives of Congress” and of the Commission, and thus 

are conflict preempted. 173   By permitting CLECs to opt out of the Commission’s regime, 

GLCC’s claims would undo that regulatory scheme.   

1. GLCC’s Claims Undo The Commission’s Comprehensive Regime. 

Permitting CLECs to proceed on state-law claims like GLCC’s, outside of the 

Commission’s access regime, would contravene the Commission’s rules and orders, and would 

produce unjust and unreasonable access rates, threaten ubiquity of service, and allow states (or 

courts using state law) to undermine the federal regulatory regime however they deem fit.   

First, GLCC’s state law claims would eviscerate the regulatory mechanism at the heart of 

the Commission’s CLEC access charge regime:  the clear requirement that CLECs can only bill 

171 There often will be other obstacles that would prevent a CLEC from recovering under a state 
law claim.  For example, a party generally may not recover on equitable claims like quantum 
meruit and unjust enrichment where it has “unclean” hands.  See Keystone Driller Co. v. Gen. 
Excavator Co., 290 U.S. 240, 245 (1933).  Many CLECs, due to their access stimulation 
activities, their violations of their tariffs or the Commission rules, or other such conduct, do not 
have clean hands.  Additionally, some CLECs will not be able to establish the elements of a state 
law claim; for example, no claim will lie if the CLEC had no objectively reasonable expectation 
of payment, or if the IXC did not voluntarily accept the CLEC services.  
172 This could occur, for example, if a state does not follow the principle above or if a court were 
not to apply the equitable doctrine of unclean hands to bar a CLEC’s state-law claims to recover 
access services.  It could also occur if a CLEC filed no tariff for access service, and then sued 
under state law. 
173 Hines v. Davidowitz, 312 U.S. 52, 67 (1941) (explaining the doctrine of conflict preemption); 
see Fid. Fed. Sav. & Loan Ass’n v. de la Cuesta, 458 U.S. 141, 153-54 (1982) (“Federal 
regulations have no less pre-emptive effect than federal statutes[,] . . . [and a] pre-emptive 
regulation’s force does not depend on express congressional authorization to displace state law”).   
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and recover access charges if they (i) benchmark their rates and services via a lawful tariff, or (ii) 

negotiate contracts with IXCs.174  The benchmark requirement prevents CLECs from abusing the 

tariff system to impose services that IXCs would refuse, or block, if they could lawfully do so.175  

Without a tariff, a CLEC must “negotiate” with IXCs—it cannot impose access charges 

involuntarily through quantum meruit or through restitution for unjust enrichment. 176   The 

Commission has explained that it adopted the negotiation requirement “for IXCs to control costs, 

since they will not be subject to tariffs with unilaterally established rates at excessive levels.”177   

By its state-law claims, GLCC seeks to do what the Commission found unreasonable in 

2001—obtain the benefit of imposing access charges involuntarily, but without complying with 

the Commission’s rules, including its benchmarking and other tariff rules, that are essential to 

ensuring just and reasonable charges for CLEC access service.178  In this case, the unreasonable 

result is particularly plain, because GLCC’s unjust enrichment claim seeks a recovery [[BEGIN 

HIGHLY CONFIDENTIAL]]  [[END HIGHLY CONFIDENTIAL]] greater 

than what it could have charged by lawful tariff.179  To the extent such claims are not preempted, 

there would be no incentive for CLECs to benchmark their services lawfully in tariffs, nor would 

there be any incentive to negotiate meaningfully with IXCs. 180   CLECs could exercise the 

monopoly power they enjoyed before the Commission reformed its regulation of CLEC access 

174 See All American Damages Order ¶ 13 n.50; Northern Valley I ¶¶ 6, 11; All American ¶ 37; 
Comnet ¶ 10.   
175 See, e.g., CLEC Access Order ¶ 2.  
176 Id. ¶ 3; accord All American Damages Order ¶ 13 n.50. 
177 CLEC Access Order ¶ 87. 
178  See, e.g., 47 C.F.R. § 61.26 (benchmark rule); id. §§ 61.66-61.87 (tariff filing rules for 
nondominant carriers). 
179 Cf. Eighth Report and Order ¶ 55 (“[W]e can imagine no situation where an IXC would 
voluntarily negotiate a higher rate for an access service identical to that offered pursuant to 
tariff.”). 
180 See CLEC Access Order ¶ 28 (noting that “CLECs have availed themselves of this rule and 
have refused to enter meaningful negotiations on access rates”). 
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services, and, through the use of state common-law claims like those that GLCC wants to pursue, 

impose unjust and unreasonable access rates for the benefit of themselves and their traffic-

pumping partners.181   

Second, if CLECs could unilaterally opt out of the Commission’s access charge regime, 

IXCs could be expected to do so as well.  As the Commission explained in 2001, unrestrained 

CLEC rates had led IXCs to threaten to refuse to exchange traffic with CLECs, which thus 

“threaten to compromise the ubiquity and seamlessness of the nation’s telecommunications 

network.”182  Removing the threat of uncompleted calls was among the Commission’s purposes 

in restraining CLEC access rates.  But if CLECs could choose to ignore the rules promulgated as 

“a resolution to this set of problems” and pursue state-law claims, IXCs would have an even 

greater incentive to refuse CLEC traffic.183  For example, an IXC might seek to block calls to 

avoid risking litigation and liability under state law, and to avoid claims by CLECs (like those 

advanced by GLCC) that the IXC implicitly accepted or was unjustly enriched by receiving the 

CLEC’s services.184   

Third, if not preempted, GLCC’s state-law claims would set a dangerous precedent 

allowing states to undermine the Commission’s regulatory regime for interstate access services 

as they deem fit.  For example, as part of its comprehensive reform of access services, the 

181 See, e.g., Eighth Report and Order ¶ 3 (explaining that CLECs had used the pre-reform tariff 
system “to set access rates that were subject neither to negotiation nor to regulation designed to 
ensure their reasonableness, and then relied on their tariff to demand payment from IXCs for 
access services that the long distance carriers likely would have declined to purchase at the 
tariffed rate.”). 
182 CLEC Access Order ¶ 24. 
183 Id. 
184 A state could require an IXC, aware that a CLEC was providing services, to prevent receipt of 
those services in order to avoid liability under theories of quantum meruit or unjust enrichment.  
Such laws would be preempted for the independent reason that it would be “impossible for a[n 
IXC] to comply with both state and federal requirements.”  Mut. Pharm. Co., Inc. v. Bartlett, 133 
S. Ct. 2466, 2473 (2013). 
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Commission provided that certain services will transition to a “bill and keep” arrangement.185  If 

states could regulate interstate access services via common law, then a state dissatisfied with the 

Commission’s bill-and-keep regime for interstate services could authorize carriers to obtain 

recovery for those services under state law, including through common law claims like those that 

GLCC is pursuing.   

In sum, as Judge O’Brien concluded, following precedent established by other courts, 

GLCC’s state-law claims are preempted because they conflict with both the letter and spirit of 

the Commission’s regulatory regime, and indeed would undo that regime if not preempted.186      

C. The Filed Rate Doctrine Preempts GLCC’s State-Law Claims. 

GLCC’s state-law claims are preempted for the independent reason that they seek 

recovery for services that GLCC purported to provide under a tariff filed with the Commission.  

The filed rate doctrine bars all causes of action that “seek to alter the terms and conditions 

provided for in the tariff,” 187 as well as all state-law actions that seek to enforce the terms of a 

filed tariff.188  Here, while GLCC could have negotiated an express contract with AT&T, it chose 

to file a tariff and purported to provide the services it imposed via that filed tariff.  GLCC 

nonetheless claims that if it violated its tariff and cannot collect tariffed charges,189 it can get a 

185 See Connect America Order ¶ 34; 47 C.F.R. § 51.700 et seq. 
186 That GLCC’s claims upend a balance struck by the Commission between the competing 
objectives of rate reasonableness and service ubiquity further shows that the claims are conflict 
preempted.  See Farina v. Nokia Inc., 625 F.3d 97, 123 (3d Cir. 2010) (citing Buckman Co. v. 
Plaintiffs’ Legal Comm., 531 U.S. 341, 348 (2001); City of Burbank v. Lockheed Air Terminal 
Inc., 411 U.S. 624, 638-39 (1973); and Medtronic, Inc. v. Lohr, 518 U.S. 470, 501 (1996)). 
187 AT&T Co. v. Cent. Office Tel., Inc., 524 U.S. 214, 229  (1998) (Rehnquist, C.J., concurring). 
188 A.S.I. Worldwide Commc’ns Corp. v. WorldCom, Inc., 115 F. Supp. 2d 201, 211 (D.N.H. 
2000) (doctrine bars “state law causes of action that merely seek to enforce a filed tariff”) 
(emphasis added); Connect Ins. Tel. Co. v. Qwest Long Distance, Inc., No. 10-1897, 2012 WL 
2995063, at *11 (N.D. Tex. July 23, 2012) (same). 
189 47 U.S.C. § 203(a), (c) (carriers may not provide or charge for regulated service until a valid 
tariff is filed); Farmers III, 668 F.3d at 719; AT&T Corp. v. Ymax Commc’ns Corp., 26 FCC 
Rcd. 5742, ¶ 12 (2011) (under Section 203, “a carrier may lawfully assess tariffed charges only 
for those services specifically described in its applicable tariff”). 
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second bite at the apple, and recover under state law for its access services.  As the Supreme 

Court and other courts have held, the filed tariff doctrine preempts such claims. 

In Central Office, a reseller of long distance services agreed to purchase a volume of 

services under the terms and conditions provided in the carrier’s tariff.190  It could not obtain 

damages under the tariff, so it asserted a variety of state-law claims, including two that went to 

trial, and the jury awarded a recovery of $13M in lost profits.191  The Supreme Court held that 

the filed rate doctrine preempted both claims, which arose from the reseller’s contracts with the 

carrier, because the contracts “pertain to subjects that are specifically addressed by the filed 

tariff.” 192   Other courts and the Commission have followed and applied Central Office to 

preempt state-law claims seeking recovery of services covered by a filed tariff.193     

“Filed tariffs are pointless if the carrier can depart from them at will,”194 as GLCC seeks 

to do here.  GLCC’s state-law claims purport to arise “in the event . . . that Great Lakes’ federal 

tariff does not cover the traffic at issue here,”195 and seek compensation based on alternative 

190 See 524 U.S. at 219-20. 
191 See id. at 220. 
192 Id. at 225. 
193 See ICOM Holding, Inc. v. MCI Worldcom, Inc., 238 F.3d 219, 222-23 (2d Cir. 2001); Bryan 
v. BellSouth Commc’ns, Inc., 377 F.3d 424, 429-32 (4th Cir. 2004); Firstcom, Inc. v. Qwest 
Corp., 555 F.3d 669, 680-81 (8th Cir. 2009); Evanns v. AT&T Corp., 229 F.3d 837, 840-41 (9th 
Cir. 2000); Thorpe v. GTE Corp., 23 FCC Rcd. 6371, ¶¶ 31-32 (2008); cf. Ark. La. Gas Co. v. 
Hall, 453 U.S. 571, 579-82 (1981) (“[T]he filed rate doctrine forbids . . . a state court to award as 
damages a rate never filed with [FERC] and thus never found to be reasonable within the 
meaning of the [Natural Gas] Act.”); Keogh v. Chicago & Nw. R. Co., 260 U.S. 156, 163 (1922) 
(“The rights as defined by the tariff cannot be varied or enlarged by either contract or tort of the 
carrier.”). 
194 Orloff v. FCC, 352 F.3d 415, 421 (D.C. Cir. 2003). 
195 Ex. 77, Pl.’s Resistance to Def.’s Mot. for Summ. J., GLCC v. AT&T, at *18 (N.D. Iowa Jan. 
12, 2015); accord Ex. 81, Complaint, GLCC v. AT&T, ¶ 48 (N.D. Iowa Dec. 18, 2013) (quantum 
meruit count), id. ¶ 53 (unjust enrichment count).   
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valuations of “terminating access services provided by Great Lakes to AT&T.”196  These claims 

thus plainly “pertain to [the] subject[] . . . specifically addressed by [its] filed tariff”—namely, 

GLCC’s service of terminating long distance calls.197  By its quantum meruit claim, GLCC seeks 

enforcement of an implied contract to buy this service at the tariff rate, but on different terms.  

And by its unjust enrichment claim, GLCC seeks to impose a different rate for this service—one 

many times in excess of its tariff rate.  Further, as both claims arise only if GLCC did not 

properly charge fees for telecommunications services to its conference/chat partners, both claims 

omit the tariff requirement (also set forth in the Commission’s rules) that GLCC charge its 

customers fees for telecommunications services.  And because both claims require a court or jury 

to determine the value of GLCC’s services, both claims require “judicial rate-setting,” which, 

“[i]t is well-settled [,] . . .  usurps the exclusive role of federal agencies in determining 

reasonable rates for telecommunications services.”198  

The filed rate doctrine thus plainly preempts both claims. 

D. No Court Has Allowed a CLEC to Recover Access Charges on State-Law 
Claims Like GLCC’s. 

Judge O’Brien’s ruling that GLCC’s claims of quantum meruit or unjust enrichment are 

preempted is consistent with the decisions of federal courts that have considered such claims for 

access charges.  Recognizing the doctrines discussed above, these courts have held that such 

196 Ex. 82, Expert Report of Warren R. Fischer, at 3, submitted Aug. 18, 2014 (“Fischer Report”) 
(explaining valuation of quantum meruit claim); accord id. at 4 (unjust enrichment claim); see 
also Ex. 42, Expert Report of Michael Starkey, at 13, submitted Aug. 18, 2014  (“[I]f . . . it is 
concluded that the tariffs at issue in this case do not apply,” GLCC’s state-law claims provide an 
alternative means “requir[ing AT&T] to compensate GLCC . . . for the service GLCC provided 
to AT&T when terminating AT&T’s traffic.”) (emphasis added). 
197 Central Office, 524 U.S. at 225. 
198 Sancom, Inc. v. Qwest Commc’ns Corp., 643 F. Supp. 2d 1117, 1124, 1126 (D.S.D. 2009); 
accord McCray v. Fid. Nat. Title Ins. Co., 682 F.3d 229, 242 (3d Cir. 2012) (“‘[I]nterference of 
courts in the rate-making process would subvert the authority of rate-setting bodies and 
undermine the regulatory regime.’”) (quoting Sun City Taxpayers’ Assoc. v. Citizens Utils. Co., 
45 F.3d 58, 62 (2d Cir. 1995)); cf. Prentis v. Atl. Coast Line Co., 211 U.S. 210, 226 (1908) 
(noting that the establishment of a rate is not a judicial act). 
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claims are preempted because (i) the claims concerned access services covered by a filed 

tariff 199 and/or (ii) the Commission has provided that access charges cannot be recovered except 

under a valid tariff or a negotiated contract.200  Courts addressing the same state-law claims for 

different access services or for other forms of intercarrier compensation also have held that these 

claims are preempted on similar grounds.201   

Indeed, as noted above, AT&T is aware of no court that has awarded a CLEC recovery of 

interstate access charges based on state common law claims.  In one decision, a court has 

199 See Aventure, 86 F. Supp. 3d at 1024-25 (barring unjust enrichment and quantum meruit 
claims); Ex. 83, Aventure Commc’ns Tech. v. Sprint Commc’ns, No. 08-0005, at **121-26 (S.D. 
Iowa Mar. 19, 2015) (similar order in parallel case); Sancom, 643 F. Supp. 2d at 1125-27; 
Advamtel, LLC v. AT&T Corp., 118 F. Supp. 2d 680, 688-89 (E.D. Va. 2000) (barring quantum 
meruit claim); Splitrock Props., Inc. v. Qwest Commc'ns Corp., No. 08-4172, 2009 WL 
2827901, at *2 (D.S.D. Aug. 28, 2009) (“a quasi-contract claim must fail” because the carrier’s 
remedy exclusively arose under its filed tariff); Brandenburg Tel. Co. v. Sprint Commc’ns Co., 
L.P., No. 09-00109, 2010 WL 881735, at *2 (W.D. Ky. Mar. 5, 2010) (barring unjust enrichment 
claim); MCI WorldCom Network Servs., Inc. v. Paetec Commc'ns, Inc., No. 04-1479, 2005 WL 
2145499, at *5 (E.D. Va. Aug. 31, 2005) (granting summary judgment on quantum meruit and 
unjust enrichment claims because filed rate doctrine precluded “any claim that would allow 
Paetec to charge MCI outside the tariff”), aff’d, 204 F. App’x 271 (4th Cir. 2006); Ex. 84, Tr. of 
Proceedings, CallerID4U v. MCI Commc’ns, No. 14-0654, at 39-47 (W.D. Wash. Nov. 5, 2014). 
200See Xchange Telecom Corp. v. Sprint Spectrum L.P., No. 14-0054, 2014 WL 4637042, at **5-
6 (N.D.N.Y Sept. 16, 2014) (“Because carriers are obligated under the Communications Act and 
FCC interpretations to either submit [tariffs] setting forth the applicable rates for interstate access 
charges, or negotiate such rates directly with other carriers, courts have held that they cannot 
avoid these requirements by instead asserting equitable claims for unpaid charges.”) (citations 
omitted); Connect Ins., 2012 WL 2995063, at *12 (“Because Connect did not file an interstate 
tariff or negotiate a contract with Qwest, Connect cannot charge Qwest for interstate services. 
Connect cannot circumvent this prohibition by relying on equitable theories of recovery.”). 
201 Union Tel. Co. v. Qwest Corp., 495 F.3d 1187, 1197 (10th Cir. 2007) (affirming dismissal of 
ILEC’s equitable claims even where no tariff had been filed, because federal law required 
carriers to set rates through interconnection agreements, such that “allowing [the ILEC] damages 
under a theory of unjust enrichment or quantum meruit would frustrate the federal regulatory 
mechanism”); Alliance Commc’ns Co-op., Inc. v. Global Crossing Telecommc’ns, Inc., 663 F. 
Supp. 2d 807, 834 (D.S.D. 2009); Freedom Ring Commc’ns v. AT&T Corp., 229 F. Supp. 2d 67 
(D.N.H. 2002); INS, Inc. v. Qwest Corp., 385 F. Supp. 2d 850, 909 (S.D. Iowa 2005), aff’d, 466 
F.3d 1091 (8th Cir. 2006); Connect Ins., 2012 WL 2995063, at *11 (filed rate doctrine barred 
equitable claims relating to services in intrastate tariff); PAETEC Commc’ns Inc. v. 
CommPartners, LLC, No. 08-0397, 2010 WL 1767193, at *4 (D.D.C. Feb. 18, 2010) (“Injecting 
common law claims into intercarrier compensation [for TDM or VoIP access services] would 
undermine the complex scheme Congress and the FCC have established”). 
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declined to dismiss state law claims based on the pleadings, but the decision rests on at least one 

premise that the Commission has since rejected.  In Northern Valley Communications, LLC v. 

AT&T Corp., Judge Lange denied a motion for judgment on the pleadings on the premise that, by 

providing services outside of its filed tariff, a CLEC’s services are not subject to the Act or the 

Commission’s access charge rules – under this ruling, the CLEC in effect would free itself from 

Commission regulation and seek compensation under state-law.202  This decision did not discuss 

much of the authority cited above, including the many district court decisions that have 

dismissed such claims. 203   However, in any event, the Commission has since rejected the 

argument that there is a “regulatory gap” in its CLEC access charge regime that arises when a 

CLEC violates the Commission’s rules and the CLEC’s access tariffs, allowing the CLEC to 

“pursue alternative damages theories”:  “Defendants cannot avoid the Commission’s regulation 

of competitive interstate switched access services by violating the very rules the Commission 

created to govern those services.”204  The only court to address alternative state-law claims for 

access services, in light of the Commission’s All American Damages Order, dismissed those 

claims with prejudice.205   

202 Ex. 85, Order Denying Mot. for J. on Pleadings, Northern Valley Commc’ns, LLC v. AT&T 
Corp., No. 14-01018, at **11-12 (D.S.D. Aug. 20, 2015).   
203 Judge Kornmann initially declined to dismiss a CLEC’s unjust enrichment claim on similar 
grounds, but then stayed the case and referred to the Commission, among other issues, whether 
the CLEC could be compensated for access services provided outside of its tariff.  N. Valley 
Commc’ns v. Qwest Commc’ns Corp., 659 F. Supp. 2d 1062, 1070 (D.S.D. 2009) (reasoning that 
filed rate doctrine did not apply), staying case and referring issues, 2010 WL 3909932, at *5 
(Sept. 29, 2010), denying mot. to vacate stay, 2012 WL 2366236, at **6-7 (Jun. 20, 2012) (“It is 
within the unique competence of the FCC to determine what compensation, if any, plaintiff may 
receive for these access stimulation-related fees . . . .”). 
204 All American Damages Order ¶ 13 n.50; see also id. ¶¶ 9-10.   
205 See Ex. 86, Eltopia Commc’ns LLC v. MCI Commc’ns Servs., Inc., No. 15-01859, at **4-6 
(W.D. Wash. Apr. 28, 2016). 
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E. GLCC Cannot Recover For Its Services On Any Other Theory.     

The Commission has explicitly and repeatedly provided, and the courts have agreed, that 

benchmarked tariffs and negotiated contracts provide the exclusive means by which a CLEC can 

recover access charges.206  While New Valley207 contemplates that a carrier can retain amounts 

already collected for services that were not encompassed by a tariff,208 New Valley does not 

contemplate an affirmative recovery here.   

New Valley concerned charges for special access services billed as “intrabuilding 

circuits,” which did not fall within the relevant rate category in the carriers’ tariffs because those 

circuits “never transit a serving wire center.”209  Although the services billed were “functionally 

similar” to others that fit within that rate category, and the carriers “apparently intended” that 

category to cover the services at issue, those services were not covered by the plain language of 

the tariff.210  The Commission denied a customer’s attempt to obtain a full refund of charges it 

had paid for these services, reasoning that it had “repeatedly rejected the proposition that the 

reasonableness of a rate or charge must be based on physical routing characteristics.”211  The 

facts of New Valley are simply inapposite here, where GLCC is seeking to collect unpaid 

charges, even though it sought to reply on its tariff to abuse its monopoly position, and impose 

charges for services that are not functionally equivalent to those provided by CenturyLink. 

206 See, e.g., All-American ¶ 37; Northern Valley I ¶¶ 6, 11; Northern Valley II ¶ 5; Aventure, 86 
F. Supp. 3d at 1025-26; Connect Ins., 2012 WL 2995063, at *12 (citing Northern Valley II). 
207 New Valley Corp. v. Pac. Bell, 8 FCC Rcd. 8126, ¶¶ 8-9 (1993) (“New Valley Damages 
Order”). 
208 W. Union Corp. v. S. Bell Tel. Co., 5 FCC Rcd. 4853, ¶ 13 (1990) (“New Valley Liability 
Order”). 
209 New Valley Liability Order ¶¶ 4-5, 12-13.   
210 Id. ¶ 13. 
211 New Valley Damages Order ¶ 9. 
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IV. TO THE EXTENT THE COMMISSION FINDS IT NECESSARY TO ADDRESS 
A “REASONABLE RATE” FOR GLCC’s SERVICE, THE RATE WOULD BE 
ZERO AND COULD NEVER EXCEED GLCC’s PROPOSED INTRASTATE 
RATE OF $0.0007. 

For the reasons explained in Part III, GLCC is not entitled to compensation for any 

services it provided if it violated its tariff and the Commission’s rules in connection with 

GLCC’s access stimulation schemes.  Moreover, even if the Commission were to conclude 

otherwise, AT&T requests that the Commission bifurcate damages from liability, and the final 

issue referred by the District Court in its Second Referral Order (what is a “reasonable rate” for 

any services GLCC provided to AT&T) directly relates to damages, not liability.  In fact, it is 

difficult and perhaps even impossible to determine what a “reasonable rate” would be unless and 

until the Commission has explained and justified a legal basis for awarding compensation to 

GLCC for regulated interstate services that it provided in violation of its tariffs and/or 

Commission rules.  If the Commission were nevertheless to address this question now, then the 

only reasonable rate, without opening a rate case to examine GLCC’s actual costs on the record 

here, would be zero, capped at $0.0007 as a maximum (the access rate that GLCC proposed in 

negotiations to establish an intrastate rate for its services). 

Preliminarily, GLCC’s apparent position on this issue is a complete non-starter.  Before 

the District Court dismissed its state law claims, GLCC submitted in that proceeding what 

purported to be a damages analysis, claiming as restitution for its unjust enrichment claim nearly 

[[BEGIN HIGHLY CONFIDENTIAL]]  [[END HIGHLY CONFIDENTIAL]] 

the damages GLCC was claiming under its tariff.212 GLCC’s self-serving damages analysis in 

that regard was riddled with errors, and there is no support for GLCC’s view that it is appropriate 

for GLCC to violate the Commission’s rules and/or GLCC’s tariff, and then for it to recover 

212Compare Ex. 82, Fischer Report at 7 (valuing tariff claim at approximately $17.6 million), 
with id. at 13 (valuing unjust enrichment claim at nearly [[BEGIN HIGHLY 
CONFIDENTIAL]]   [[END HIGHLY CONFIDENTIAL]]). 

PUBLIC VERSION



windfall damages that would result in a rate far in excess of the benchmark rate established in the 

Commission’s 2011 Connect America Order rules.213   

In fact, on the record here, a reasonable rate for GLCC’s services is zero.  It is undisputed 

that over 99% of the traffic handled by GLCC relates to “access stimulation schemes,” and the 

Commission concluded that the “access costs” billed in connection with access stimulation are 

borne by “all customers of the[] distance providers bear these costs, even though many of them 

do not use the access stimulator’s services, and, in essence, ultimately support businesses 

designed to take advantage of today’s above-cost intercarrier compensation rates.”214  Although 

the Commission allowed traffic pumping CLECs like GLCC to file tariffs to recover some access 

charges, the Commission would be reaching this last issue only if it first determined that GLCC 

had violated these rules or the tariff that it filed to implement those rules.   

Any amounts that the Commission would allow GLCC to recover, despite its violations, 

would simply add to the subsidies that ordinary long distance customers are paying to GLCC, its 

Free Calling Parties, and to the users of these chat-line and conference services.  In this regard, 

the record here demonstrates that after the Commission’s access stimulation rules (which were 

intended to “curtail” the practice and reduce rates “substantially”) went into effect until July 

2014, GLCC paid its Free Calling Parties [[BEGIN HIGHLY CONFIDENTIAL]]  

213  In promulgating its access charge regime, the Commission repeatedly and plainly has 
declared that “any access services offered at a rate above the benchmark” must be “subject to 
negotiation between two willing parties.”  CLEC Access Order ¶ 87; accord Eighth Report and 
Order ¶ 4 (“[CLEC] access charges above the benchmark . . . may be imposed only pursuant to a 
negotiated agreement.”) (emphasis added); Northern Valley I ¶ 6.  Thus, GLCC could not obtain 
a recovery that exceeds the benchmark rate, let alone a recovery nearly [[BEGIN HIGHLY 
CONFIDENTIAL]]  [[END HIGHLY CONFIDENTIAL]] the benchmark rate. 
   In other regulatory contexts, the Supreme Court has explained that “[p]ermitting [a] state court 
to award what amounts to a retroactive right to collect a rate in excess of the filed rate ‘only 
accentuates the danger of conflict [with federal law],’” and that “[n]o appeal to equitable 
principles can justify this usurpation of federal authority.”  Ark. La. Gas, 453 U.S. at 584 
(quoting San Diego Building Trades Council v. Garmon, 359 U.S. 236, 247 (1959)). 
214 Connect America Order ¶ 663.   
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 [[END HIGHLY CONFIDENTIAL]] under its switched access revenue sharing 

arrangements. 215   GLCC’s payments of [[BEGIN HIGHLY CONFIDENTIAL]]  

 [[END HIGHLY CONFIDENTIAL]] to chat line and conference companies 

– at the ultimate expense of ordinary long distance customers – means that allowing any 

additional charges or “rate” for GLCC’s services would be unreasonable, and would violate 

Section 201(b).216     

If, despite all these facts, the Commission were to engage in some type of review to 

establish a “reasonable rate” for GLCC’s services that was not zero, then the extraordinarily 

large traffic volumes handled by GLCC make it difficult, if not impossible, to find an appropriate 

benchmark for GLCC.  Because, as noted above, GLCC handles far more access traffic than 

CenturyLink with far fewer facilities, the CenturyLink tandem rate is obviously not an 

appropriate benchmark.  As the Commission stated in the Connect America Order, if the “traffic 

volumes of a competitive LEC that meets the access stimulation definition substantially exceed 

the traffic volumes of the price cap LEC to which it benchmarks, we may reevaluate the 

appropriateness of the competitive LEC’s rates and may evaluate whether any further reductions 

in rates is warranted.”217   

The very most that GLCC could charge under any theory would be the $0.0007 rate 

GLCC proposed for its intrastate access services.  Under the rules that the IUB adopted for 

intrastate access services provided in conjunction with access stimulation (which the IUB called 

“HVAS” or high volume access service), the traffic pumping LEC may not file an intrastate 

215 Ex. 13, Toof Report at Ex. DIT-4.  Obviously, GLCC has paid out additional amounts since 
July 2014.   
216  Connect America Order ¶ 666 (“excess revenues that are shared in access stimulation 
schemes provide additional proof that the LEC’s rates are above cost” and thus unreasonable 
under Section 201(b)). 
217 Id. ¶ 690.  Nor would an ILEC with larger traffic volumes be an appropriate benchmark for 
GLCC, because any ILEC with larger traffic volumes would necessarily be using far more 
facilities than GLCC (or CenturyLink). 
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access tariff until its negotiates a rate with IXCs.  In the negotiations, GLCC proposed tariffing a 

rate of $0.0007 for its access services. Because that is the amount that GLCC itself proposed to 

accept for its call termination services, there are no circumstances in which GLCC could ever be 

permitted to recover more than that amount for interstate services that it provided in violation of 

the Commission’s rules and GLCC’s tariff.   
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DECLARATION OF JOHN W. HABIAK 

I, John W. Habiak, of full age, hereby decleare and certify as follows: 

1. I am employed by AT&T Corp. (“AT&T”).  My job title is Carrier Relations 

Director in AT&T’s access management organization.  My responsibilities include fraud 

monitoring and, in that connection, I have become familiar with various access stimulation and 

other arbitrage schemes related to switched access services.  I am providing this Declaration in 

support of AT&T’s Formal Complaint against Great Lakes Communication Corp. (“GLCC”), 

and in particular to supply certain facts regarding billing and rates relevant to the claims asserted 

in the Formal Complaint.  The information provided in this Declaration is based on my personal 

knowledge and my review of documents and records kept by AT&T in the normal course of its 

business. 

2. Based on my responsibilities, I am generally familiar with GLCC and its 

operations as a competitive local exchange carrier (“CLEC”) engaged in access stimulation, and 

am particularly familiar with the relationship between GLCC and AT&T regarding switched 
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access charges, including GLCC’s billing of AT&T for switched access service.  I am also 

generally familiar with the switched access services offered by Qwest Corporation d/b/a 

CenturyLink QC (“CenturyLink”), which is an incumbent local exchange carrier (“ILEC”) 

operating in various locations in the United States, including Iowa.  My knowledge as to 

CenturyLink also includes the volume of AT&T long distance calls directed to CenturyLink 

telephone numbers, certain of the network facilities deployed by CenturyLink that terminate such 

calls, and the rates it charges for transport services.  In addition, I am generally familiar with 

Iowa Network Services, Inc. (“INS”), which is the centralized equal access (“CEA”) provider in 

Iowa, and specifically I am familiar with INS’s bills (including rates and volumes) issued to 

AT&T for its services, including the rate that covers both tandem switching and transport 

service, during the period relevant to AT&T’s dispute with GLCC.   

3. In this dispute, AT&T’s role is as a purchaser of services from GLCC, and AT&T 

is not providing services to GLCC. 

4. The traffic at issue in this case almost entirely comprises long distance calls that 

are directed to free conference and chat companies (“Free Calling Parties”) associated with 

GLCC – what is known as “access stimulation” or “traffic pumping.”  For a number of years, 

GLCC has been the company with the largest volumes of access stimulation traffic in Iowa.  In 

recent months, however, AT&T has actually seen an increase in the number of Iowa carriers 

engaging in access stimulation.  

5. When the switched access traffic to or from an end office switch of a local 

exchange carrier (“LEC”) is large, for example, [[BEGIN HIGHLY CONFIDENTIAL]] 

 [[END HIGHLY CONFIDENTIAL]] minutes or more per month, AT&T typically 

considers implementing a direct connection arrangement to the LEC’s end office, because the 

LEC’s flat-rate (rather than per-minute) pricing usually offers the most efficient, least-cost way 

to route such volumes to the LEC.  
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6. GLCC first began billing AT&T for switched access services in mid-2005.  

Shortly thereafter, the volume of AT&T long distance calls destined for GLCC phone numbers, 

and thus the size of GLCC’s monthly switched access charge bills to AT&T, increased quickly, 

[[BEGIN CONFIDENTIAL]]  

 

[[END CONFIDENTIAL]] 

7. This sizeable increase in traffic led to disputes between AT&T and GLCC, and in 

early 2007, AT&T filed a lawsuit in federal district court in Iowa challenging GLCC’s bills for 

switched access service.  [[BEGIN CONFIDENTIAL]]  

 

  

8.  

 

 

[[END CONFIDENTIAL]] 

9. Following the issuance of the FCC’s Order in the Connect America Fund 

proceeding, GLCC substantially modified its tariff for switched access services. 

10. [[BEGIN CONFIDENTIAL]]  

[[END CONFIDENTIAL]] GLCC began to bill AT&T for switched access service under its 

new tariff.  On May 2, 2012, AT&T notified GLCC that AT&T did not believe that GLCC was 

providing service consistent with its tariff and that AT&T would be withholding payment on 

GLCC’s bills pending resolution of the parties’ disputes.   

11. At no point [[BEGIN CONFIDENTIAL]]  

 [[END CONFIDENTIAL]] has AT&T voluntarily accepted GLCC’s continued 

provision of the services for which GLCC has continued to bill AT&T.  It is my understanding, 
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for example, that AT&T is generally prohibited from blocking traffic to or from a LEC. 

12. Starting in the beginning of 2012, GLCC’s bills to AT&T included both (i) end 

office switching charges and (ii) transport charges, which GLCC purported to bill pursuant to the 

“tandem” option in GLCC’s tariff. 

13. Since early 2012, GLCC billed AT&T approximately [[BEGIN 

CONFIDENTIAL]]  [[END CONFIDENTIAL]] in transport charges, which 

included in some periods 133 miles of distance-sensitive charges for purportedly transporting 

calls from Des Moines, Iowa to Spencer, Iowa. 

14. During that same period and continuing to the present, on all traffic to GLCC 

AT&T has also been billed by INS for service between Des Moines and Spencer, which includes 

a per-minute charge for both tandem switching and transport for the delivery of the large 

volumes of traffic stimulated by GLCC and the Free Calling Parties.  

15. In early 2012, soon after GLCC filed its revised tariff following the FCC’s Order 

in the Connect America Fund proceeding, AT&T requested a direct connection arrangement with 

GLCC that would have allowed AT&T to avoid routing its traffic through INS, and thus being 

billed INS’s tandem switching and transport rate.  GLCC refused that request. 

16. In subsequent discussions, GLCC has made clear that it will not agree to a direct 

connection arrangement with AT&T unless AT&T agrees to pay rates in excess of the rates in 

CenturyLink’s tariff for direct-trunked transport.  AT&T’s position is that GLCC’s refusal is a 

violation of the FCC’s Connect America Order, which requires access stimulating CLECs to 

benchmark their rates for switched access service based on the rates of the ILEC that has the 

lowest rates of any ILEC in the state that is subject to the FCC’s so-called price-cap regulations 

for access service. 

17. CenturyLink has the lowest rates for switched access services of any price-cap 

ILEC in Iowa. 
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18. Further, CenturyLink’s switched access tariff includes two options:  (i) a tandem 

option pursuant to which the charges are billed on a per-minute basis; and (ii) a direct connection 

option pursuant to which the charges are billed on a flat-rate basis.  

19. If GLCC had granted AT&T’s request for a direct connection, AT&T could have 

delivered the traffic at issue to GLCC’s switch in Spencer at a much lower cost than it could 

without a direct connection. 

20. Without a direct connection, the traffic is routed from AT&T to GLCC via INS, 

and under INS’s FCC Tariff No. 1, INS currently bills AT&T $0.00896 per minute to deliver the 

long distance traffic at issue from Des Moines to Spencer.  Because the traffic volumes that 

GLCC has stimulated are so large, the fact that the transport charges are billed on a per minute 

basis means that the transport charges are quite high.  In that connection, INS has billed AT&T 

approximately [[BEGIN CONFIDENTIAL]]  [[END CONFIDENTIAL]] in 

access charges during the relevant period. 

21. By any reasonable measure, the cost of a direct connect would be far lower.  

AT&T initially examined the savings associated with a direct connect in 2011 and 2012, around 

the time it requested that GLCC provide a direct connect.  The estimated cost of a direct connect 

can vary depending on several factors, such as the route, the level of spare capacity, and the 

applicable tariff rate for the trunks.  Using conservative assumptions, AT&T calculated in 2012 

that the annual savings of a direct connect, when compared to the per minute transport rates 

billed by INS, was about [[BEGIN CONFIDENTIAL]]   [[END 

CONFIDENTIAL]].  See Ex. 89, Email from K. Giedinghagen to J. Habiak, ATT000285, dated 

Jan. 23, 2012.  In other words, the costs of a direct connect are a fraction [[BEGIN 

CONFIDENTIAL]]  [[END CONFIDENTIAL]] of the costs of the per 

minute transport charges via INS.   

22. Based on recent information, I provide an additional calculation of the savings 
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that results from a direct connection at CenturyLink rates.  The bottom line conclusion is the 

same:  any reasonable calculation of the cost of a direct connection is far lower than the per-

minute cost of the transport billed by INS.  My estimate is that, under CenturyLink’s tariff, the 

monthly cost of a direct connection between Des Moines and Spencer would be approximately 

[[BEGIN CONFIDENTIAL]]  [[END CONFIDENTIAL]] per DS3 on a flat-rate basis.  

Given the minutes at issue, and depending on the engineering of the circuits, that amount would 

result in per-minute rates that range between [[BEGIN CONFIDENTIAL]]  

 [[END CONFIDENTIAL]] Attached to the Formal Complaint as Exhibit 91 is a 

spreadsheet showing the calculations I made based on the traffic volumes at issue and the 

CenturyLink rates. 

23. Consequently, had GLCC agreed to provide AT&T with a direct trunking 

arrangement, AT&T could have avoided INS’s expensive CEA services and delivered the traffic 

at issue to Spencer via a less costly means.  

24. Indeed, based on the figures set forth above, the savings to AT&T from such 

arrangement over the period of this dispute would range from approximately [[BEGIN 

CONFIDENTIAL]]  [[END 

CONFIDENTIAL]]    

25. Finally, GLCC’s failure to offer a direct connection cannot be justified on 

economic grounds. 

26. GLCC handles significantly more traffic, with significantly less facilities, than 

CenturyLink. 

27. In 2014 and 2015, AT&T sent to, or received from, CenturyLink approximately 

[[BEGIN HIGHLY CONFIDENTIAL]]  [[END HIGHLY 

CONFIDENTIAL]]  Over that same time period, AT&T sent to, or received from, GLCC 

approximately [[BEGIN CONFIDENTIAL]]  [[END 
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CONFIDENTIAL]], [[BEGIN HIGHLY CONFIDENTIAL]]  

 [[END HIGHLY CONFIDENTIAL]] 

28. Also, as compared to GLCC’s single switch operation, CenturyLink uses a large 

array of network equipment and network facilities, including numerous end office switches (as 

well as local loops), to connect to its customers in Iowa.   

29. In fact, it is my understanding that CenturyLink has approximately 22 stand-alone 

end office switches and 28 host end office switches (plus tandem switches and many remote 

switches) in Iowa.   
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STIPULATIONS WITH REGARD TO REFERRED MATTERS IN 
AT&T CORP. v. GREAT LAKES COMMUNICATIONS CORP. 

Pursuant to the request of the Staff of the Federal Communications Commission (“FCC” 

or “Commission”), the parties have conferred and state that the following are stipulations that 

they agree will apply for purposes of any proceeding before the Commission regarding the 

referred matters.  By so stipulating, neither party concedes that each of the stipulations are 

relevant or material to the matters referred to the FCC.  Further, the parties retain the right to 

dispute the significance of any stipulation or to contest how the stipulation is applied to the 

issues in dispute.  The parties also retain the right to cite to other record material compiled in 

discovery either in this proceeding or in the proceeding before the district court. 

Great Lakes Communication Corp.  

1. Great Lakes Communication Corp., also known as “Great Lakes” or “GLCC,” is a 

competitive local exchange carrier that operates exclusively in Iowa. 

2. GLCC was founded in 2005. 
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3. In 2005, GLCC received authorization from the Iowa Utilities Board (“IUB”) to 

provide telecommunications service in certain communities in Northwest Iowa. 

4. After the FCC issued its Connect America Order in November 2011, GLCC filed 

a new tariff with the FCC on January 11, 2012 (“GLCC FCC Tariff No. 2”), which became 

effective on January 26, 2012. 

5. GLCC’s FCC Tariff No. 2 was revised on July 3, 2014, and took effect 15 days 

later on July 18, 2014.  GLCC FCC Tariff No. 2 was next revised on July 16, 2015, and took 

effect 15 days later on July 31, 2015.  GLCC FCC Tariff No. 2 was revised again on July 15, 

2016, and took effect 15 days later on July 30, 2016. 

6. GLCC’s Chief Executive Officer is Joshua D. Nelson. 

7. GLCC’s President is Kellie Beneke. 

8. GLCC operates a switch located in Spencer, Iowa. 

Access Stimulation 

9. GLCC is engaged in “access stimulation” as defined under the FCC’s rules. 

10. “Access stimulation” refers to a practice where a local exchange carrier enters 

into relationships with entities that generate high volumes of long-distance calls, such as 

conference-calling or chat-line companies, and then shares with those companies the switched-

access revenue obtained from the long-distance carriers for terminating the calls to the 

conference-calling or chat-line companies. 

GLCC’s Relationship with AT&T 

11. This dispute relates to interstate telecommunications services that GLCC asserts it 

has provided to AT&T as a long-distance carrier. 

12. The traffic in dispute in this case comprises long distance calls that were 

terminated to high-volume conference-calling and chat-line companies (“Companies”).  The 
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pertinent aspects of the routing of such calls are as follows:  (1) AT&T carries the calls over its 

long distance network and delivers them to the tandem switch of an intermediate carrier, Iowa 

Network Services, Inc., (“INS”) located in Des Moines, Iowa; (2) the calls are transported over 

INS’s fiber network from Des Moines to GLCC in Spencer, Iowa (a total distance of 

approximately 133 miles); (3) GLCC transports the calls about one mile to its nearby switch in 

Spencer; (4) GLCC’s switch at Spencer then directs the calls to GLCC’s facilities in Lake Park, 

Iowa, where the calls are terminated to the equipment of the Companies associated with the 

called number. 

13. Under GLCC FCC Tariff No. 2, GLCC does not include “Direct Trunked 

Transport.”  Under its prior tariff (“GLCC FCC Tariff No. 1”), which was modeled from typical 

incumbent local exchange carrier tariff structure when it was prepared by consultants in 2005, 

GLCC included “Direct Trunked Transport.”   

14. Beginning with its March 2012 invoice to AT&T, GLCC has billed AT&T on a 

monthly basis pursuant to GLCC FCC Tariff No. 2. 

15. AT&T paid GLCC’s March 2012 invoice, but since then AT&T has not paid any 

portion of any GLCC invoices. 

16. GLCC’s monthly bills to AT&T accurately reflect the volume of minutes of 

traffic at issue in this case. 

GLCC’s Relationships With The Companies 

17. GLCC’s relationships with the Companies generally are governed by two 

agreements:  an agreement titled “Telecommunications Service Agreement” (“TSA”); and an 

agreement titled “Marketing Agreement.” 
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18. From the beginning of the dispute period until May 2015 (when discovery in the 

underlying action concluded), GLCC billed each Company monthly for certain services provided 

under the TSAs, and each Company paid those billed amounts. 

19. Under its Marketing Agreement [[BEGIN HIGHLY CONFIDENTIAL]]  

 

 [[END HIGHLY 

CONFIDENTIAL]] 

20. Under its Marketing Agreements [[BEGIN HIGHLY CONFIDENTIAL]]  

 

[[END HIGHLY CONFIDENTIAL]] 

21. [[BEGIN CONFIDENTIAL]]  

 [[END 

CONFIDENTIAL]] 

22. GLCC’s services to the Companies are provided pursuant to the TSAs. 

23. GLCC billed the Companies consistent with Exhibit A to the TSAs.   

24. The Companies paid fees to GLCC for the services provided under the TSAs.   

25. [[BEGIN CONFIDENTIAL]]  

 

  [[END CONFIDENTIAL]] 

26. [[BEGIN HIGHLY CONFIDENTIAL]]  

 [[END HIGHLY 

CONFIDENTIAL]] 
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INFORMATION DESIGNATION 

 AT&T Corp. (“AT&T”) submits this information designation in accordance with 

Sections 1.721(a)(10)(i), (ii), (iii), and 1.721(a)(11) of the Federal Communications 

Commission’s (“Commission”) Rules, 47 C.F.R. §§ 1.721(a)(10)(i), (ii), (iii) and 1.721(a)(11), 

and in accordance with the Commission’s August 9, 2016 order granting AT&T’s request for a 

partial waiver of the requirements of 47 C.F.R. §§ 1.721(a)(10)(ii), 1.724(f)(2), and 1.726(d)(2). 

Individuals Believed to Have First-Hand Knowledge, Rule 1.721(a)(10)(i) 

 Pursuant to Section 1.721(a)(10)(i) of the Commission’s Rules, 47 C.F.R. 

§ 1.721(a)(10)(i), set forth below are the names, addresses, and positions of the principal 

individuals at AT&T who have first-hand knowledge of facts alleged with particularity in 

AT&T’s Formal Complaint, and a description of the facts within any such individual’s 
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knowledge.1  AT&T has also identified the expert witness it presented in the district court 

litigation. 

Name Position/Title Address Subject of Facts 
within Knowledge 

Kimberly A. Meola Executive Director – 
Alliance Partnership 

One AT&T Way 
Room 4A107 

Bedminster, NJ 
07921 

AT&T’s access 
management 
operations, including 
fraud prevention; the 
impact of traffic and 
mileage pumping on 
AT&T; AT&T’s 
dealings with Great 
Lakes Communication 
Corp. (“GLCC”); the 
bases for AT&T’s 
decision to withhold 
payment on GLCC’s; 
and the benefit to 
AT&T, if any, 
associated with calls 
routed to GLCC’s 
network. 

1 AT&T’s list includes those individuals with knowledge of the issues in dispute in the liability 
phase.  It does not include all individuals that may have knowledge of issues that could be in 
dispute in any damages phase.  AT&T reserves the right to designate additional persons with 
knowledge in any damages phase, consistent with 47 C.F.R. § 1.721(e)(1). 
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John W. Habiak Director – Financial 
Analysis 

One AT&T Way 
Room 2A127 

Bedminster, NJ 
07921 

AT&T’s access 
management 
operations; the impact 
of traffic and mileage 
pumping on AT&T; 
AT&T’s dealings and 
relationship with 
GLCC; amounts billed 
by GLCC under its 
tariff; the bases for 
AT&T’s decision to 
withhold payment on 
GLCC’s; and AT&T’s 
request for a direct 
connection as well as 
the uses, pricing of, and 
savings associated with 
such a connection. 

Lyn Walker Area Manager – 
Network Engineering 

4480 Willow Road 
Room C-9 

Pleasanton, CA 
94588 

The nature of AT&T’s 
long-distance business 
and facilities used in 
routing calls; the 
routing of AT&T’s 
long-distance calls to 
GLCC’s network; the 
termination of the calls 
at issue in this case; and 
AT&T’s request for a 
direct connection to 
GLCC’s network. 
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David I. Toof, Ph.D. Expert Witness 

1840 Mount Ephraim 
Road 

Adamstown, MD 
21710 

GLCC’s failure to 
provide access service 
that complies with the 
FCC’s benchmarking 
requirements and that is 
functionally equivalent 
to the service provided 
by CenturyLink at the 
lowest rate available 
from CenturyLink; 
GLCC’s failure to 
provide access service 
consistent with the 
terms of its own tariff; 
GLCC’s involvement 
in unlawful mileage 
pumping. 

Joshua Nelson Chief Executive 
Officer, GLCC 

1713 McNaughton 
Way 

Spencer, IA 51301 

 

GLCC’s tariffs, 
business operations, 
and arrangements with 
other carriers and Free 
Calling Parties. 

Kellie Beneke President, GLCC 

1713 McNaughton 
Way 

Spencer, IA 51301 

 

GLCC’s business 
operations and 
arrangements with 
other carriers and Free 
Calling Parties. 

[[BEGIN HIGHLY 
CONFIDENTIAL]] 

 
[[END HIGHLY 

CONFIDENTIAL]] 

[[BEGIN HIGHLY 
CONFIDENTIAL]] 

 
[[END HIGHLY 

CONFIDENTIAL]] 

[[BEGIN HIGHLY 
CONFIDENTIAL]] 

 

 
[[END HIGHLY 

CONFIDENTIAL]] 

[[BEGIN HIGHLY 
CONFIDENTIAL]] 

 
 

[[END 
HIGHLY 
CONFIDENTIAL]] 

 
Documents, Data Compilations, and Tangible Things, Rule 1.721(a)(10)(ii) 
 
 Pursuant to Section 1.721(a)(ii) of the Commission’s Rules, 47 C.F.R. § 1.721(a)(10)(ii), 

and the Commission’s August 9, 2016 order granting AT&T’s request for a partial waiver of that 

provision, AT&T attaches, in lieu of a document log, the exhibit lists exchanged by the parties 
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on June 24, 2015, as part of their Proposed Final Pre-Trial Order.  This attachment consists of 

AT&T’s exhibit list, GLCC’s exhibit list, and the parties’ joint exhibit list.2  Additional relevant 

documents are identified in AT&T’s Formal Complaint and in its Legal Analysis, and many of 

these documents have been marked and included as Exhibits.  

 AT&T notes that many of the documents in the exhibit lists contain Confidential 

Information and/or Highly Confidential Information, as those terms are defined in the Protective 

Order that the Commission entered on June 2, 2016.   

Identification of Persons and Documents, Rule 1.721(a)(10)(iii) 

 Pursuant to Section 1.721(a)(10)(iii) of the Commission’s Rules, 47 C.F.R. 

§ 1.721(a)(10)(iii), AT&T provides that this information designation was prepared by AT&T’s 

outside counsel, Sidley Austin LLP, in cooperation with AT&T’s in-house counsel and AT&T’s 

employees.  Sidley Austin LLP, in coordination with AT&T’s in-house counsel, identified the 

individuals who have first-hand knowledge of the relevant facts. Certain of the materials set forth 

in AT&T’s exhibit list were collected from the following sources:  the files of Adam Panagia; the 

files of John W. Habiak; the files of Kimberly A. Meola; the files of Kurt Giedinghagen; the files 

of Larry White; the files of Lyn Walker; the files of Marion Myrick; and the files of Daniel P. 

Rhinehart.  Other material was either obtained from GLCC through discovery or identified in 

connection with the District Court litigation or in preparing AT&T’s Formal Complaint.    

Documents Relied Upon, Rule 1.721(a)(11) 

 Pursuant to Section 1.721(a)(11) of the Commission’s Rules, 47 C.F.R. § 1.721(a)(11), 

attached as exhibits to the Formal Complaint are copies of the affidavits, documents, data 

2 Because the exhibit lists were prepared for use in federal district court, the lists also contain the 
parties’ pre-trial objections to the other party’s exhibit lists under the Federal Rules of Evidence.     
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compilations and tangible things in AT&T’s possession, custody, or control, upon which AT&T 

AT&T relies or intends to rely to support the facts alleged and legal arguments made in its 

Formal Complaint.  These exhibits have been served, along with the Formal Complaint, upon 

GLCC’s counsel. 
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Great Lakes’ Exhibits 
 

No. Great Lakes Exhibit 
Description 

Objection 
[Fed. R. Evid.] 

Category† 
A, B, C 

Offered Admitted 
(A)/Not 

Admitted 
(NA) 

1  May 4, 2012 letter from J. 
Nelson to K. Giedinghagen 
(GLCC_ATT_024842-843) 

 A   

2  Jan. 11, 2012 letter re: Tariff 
F.C.C. No. 2 (ATT0001799-
1800) 

 A   

3  July 3, 2014 letter re: 
Revised Tariff Pages F.C.C. 
No. 2 
(GLCC_ATT_024908-909) 

 A   

4  Great Lakes’ Tariff – 
Revised Pages (as filed July 
3, 2014) 
(GLCC_ATT_024904-905) 

 A   

5  Email from John Habiak to 
AT&T legal re: Tariff 
(ATT0001741) 

 A   

6  August 18, 2014 Expert 
Report of Michael Starkey 
(redacted of portions 
stipulated to by the parties) 

Fed.R.Evid. 
801, 802 

B   

7  November 5, 2014 Expert 
Report of Michael Starkey  
(redacted of portions 
stipulated to by the parties) 

Fed.R.Evid. 
801, 802 

B   

† As per the district court’s March 3, 2015 revised scheduling order, the categories are applied as 
follows: 

• Category A. These exhibits already will be in evidence at the commencement of the trial, 
and will be available for use by any party at any stage of the proceedings without further 
offer, proof, or objection. 

• Category B. These exhibits are objected to on grounds other than foundation, 
identification, or authenticity. This category has been used for objections such as hearsay 
or relevance. 

• Category C. These exhibits are objected to on grounds of foundation, identification, or 
authenticity. This category has not been used for other grounds, such as hearsay or 
relevance. 
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No. Great Lakes Exhibit 
Description 

Objection 
[Fed. R. Evid.] 

Category† 
A, B, C 

Offered Admitted 
(A)/Not 

Admitted 
(NA) 

8  Exhibit A of Michael 
Starkey Expert Report 

 A   

9  Exhibit C of Michael 
Starkey Expert Report 

 A   

10  Exhibit D of Michael 
Starkey Expert Report  

 A   

11  August 18, 2014 Expert 
Report of Warren Fischer  
(redacted of portions 
stipulated to by the parties) 

Fed.R.Evid. 
801, 802 

B   

12  November 5, 2014 Expert 
Report of Warren Fischer  
(redacted of portions 
stipulated to by the parties) 

Fed.R.Evid. 
801, 802 

B   

13  Exhibit 1 of Warren Fischer 
Expert Report 

 A   

14  Exhibit 2 (as amended, 
exclusive of transport 
charges) of Warren Fischer 
Expert Report 

 A   

15  Exhibit 2 (as amended, 
inclusive of transport 
charges) of Warren Fischer 
expert report 

Fed.R.Evid. 
401, 402 

B   

16  Exhibit 5 (as amended) of 
Warren Fischer Expert 
Report 

 A   

17  Great Lakes Bank Statement 
– November 2014 
(GLCC_ATT_027364-371) 

 A   

18  Great Lakes Bank Statement 
– January 2015 
(GLCC_ATT_051507-508) 

 A   

19  Conferencing customer 
check payments 
(GLCC_ATT_026332-341 

 A   

20  Conferencing customer 
payment records 
(GLCC_ATT_026315-319) 

 A   

PUBLIC VERSION



No. Great Lakes Exhibit 
Description 

Objection 
[Fed. R. Evid.] 

Category† 
A, B, C 

Offered Admitted 
(A)/Not 

Admitted 
(NA) 

21  Conferencing customer 
ACH AutoPay payment 
records 
(GLCC_ATT_027337) 

 A   

22  December 2013 Great Lakes 
access invoice to AT&T 
(GLCC_ATT_024463- 
GLCC_ATT_024478) 

 A   

23  December 2014 Great Lakes 
access invoice to AT&T 
(GLCC_ATT_035115 - 
GLCC_ATT_035131) 

 A   

24  May 2015 Great Lakes 
access invoice to AT&T 
(GLCC_ATT_035012 - 
GLCC_ATT_035028) 

 A   

25  Spencer Exchange Map 
(GLCC_ATT_ 051565) 

 A   

26  Milford Exchange Map 
(GLCC_ATT_051524) 

 A   

27  Lake Park Exchange Map 
(GLCC_ATT_051523) 

 A   

28  Picture of Great Lakes 
(GLCC_ATT_051600)  

 A   

29  Pictures of Great Lakes data 
center 
(GLCC_ATT_051593-594) 

  A   

30  Pictures of Great Lakes data 
center 
(GLCC_ATT_051616-617) 

Fed.R.Evid. 401, 
402, 403 

B   

31  Picture of Great Lakes team 
(GLCC_ATT_051599) 

 A   

32  www.followthemoney.org 
data showing AT&T lobby 
information 
(GLCC_ATT_051591 - 
GLCC_ATT_051592) 

Fed.R.Evid. 
401, 402, 403, 

801, 802 

B   
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No. Great Lakes Exhibit 
Description 

Objection 
[Fed. R. Evid.] 

Category† 
A, B, C 

Offered Admitted 
(A)/Not 

Admitted 
(NA) 

33  www.att.com “AT&T About 
Us” AT&T Company 
Information as of June 1, 
2015 (GLCC_ATT_051601 
- GLCC_ATT_051602) 

Fed.R.Evid. 
401, 402, 403 

B   

34  The Wall Street Journal 
Article “AT&T Sues to 
Overturn FCC’s Net 
Neutrality Rules” by Ryan 
Knutson, dated April 14, 
2015 (GLCC_ATT_051613 
-GLCC_ATT_051615) 

Fed.R.Evid. 
401, 402, 403, 

801, 802 

B   

35  CEO World Magazine 
Article “Which Companies 
Are Spending The Most on 
Lobbying In Washington, 
D.C: Top 10 Corporate 
spenders?” by Amarendra 
Bhushan, dated October 30, 
2014 (GLCC_ATT_051605 
- GLCC_ATT_051608) 

Fed.R.Evid. 
401, 402, 403, 

801, 802 

B   

36  The Daily Reporter Article 
“Corridor recognizes area 
businesses, individuals” by 
Hanna Russmann, dated 
November 19, 2014 
(GLCC_ATT_051618 - 
GLCC_ATT_051619) 

Fed.R.Evid. 
401, 402, 801, 

802 

B   

37  IUB Status Report for 
September 2012 (with 
Exhibits) (GLCC_ATT_ 
051568-577 and 
GLCC_ATT_051525-564) 

 A   
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AT&T’s Exhibits 
 

No. AT&T Exhibit Description Objection 
[Fed. R. Evid.] 

Category 
A, B, C 

Offered Admitted 
(A)/Not 

Admitted 
(NA) 

1000  Excerpted Pages from Great 
Lakes Communication Corp., 
Tariff FCC No. 1, filed Sept. 
1, 2005, eff. Sept. 2, 2005 

Fed.R.Evid. 
401, 402, 403 

B   

1001  Excerpted Pages from 
CenturyLink Operating 
Companies, Tariff FCC No. 
11, filed April 16, 2013, eff. 
May 1, 2013 (APP00268-85) 

Fed.R.Evid. 
401, 402, 403 

B   

1002  Excerpted Pages from Iowa 
Network Access Division, 
Tariff FCC No. 1, filed 
August 10, 1988, eff. 
September 23, 1988 
(APP00462-69) 

Fed.R.Evid. 
401, 402, 403 

B   

1003  Reform of Access Charges 
Imposed by Competitive 
LECs, 16 FCC Rcd. 9923, 
recon. 19 FCC Rcd 9108 
(2001) (“Seventh Report and 
Order”) 

Fed.R.Evid. 
401, 402, 403 

B   

1004  Metrocall v. Concord, 17 
FCC Rcd. 2252 (2002) 

Fed.R.Evid. 
401, 402, 403 

B   

1005  Reform of Access Charges 
Imposed by Competitive 
LECs, 19 FCC Rcd. 9108 
(2004) (“Eighth Report and 
Order”) 

Fed.R.Evid. 
401, 402, 403 

B   

1006  In re Establishing Just and 
Reasonable Rates for Local 
Exchange Carriers, 22 FCC 
Rcd. 11629 (2007) 

Fed.R.Evid. 
401, 402, 403 

B   

1007  Qwest Comm’cns Corp. v. 
Farmers & Merchants 
Mutual Tel. Co.,  22 FCC 
Rcd. 17973 (2007) 
(“Farmers I”) 

Fed.R.Evid. 
401, 402, 403 

B   
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No. AT&T Exhibit Description Objection 
[Fed. R. Evid.] 

Category 
A, B, C 

Offered Admitted 
(A)/Not 

Admitted 
(NA) 

1008  Qwest Commc’ns v. Farmers 
& Merchants Tel. Corp., 24 
FCC Rcd. 14801 (2009), 
recon denied, 25 FCC Rcd. 
3422 (2010) (“Farmers III”) 

Fed.R.Evid. 
401, 402, 403 

B   

1009  Qwest Commc’ns v. 
Northern Valley Commc’ns, 
26 FCC Rcd. 8332 (2011), 
recon denied, 26 FCC Rcd. 
14520 (2011), aff’d sub nom 
Northern Valley Commc’ns 
v. FCC, 717 F.3d 1017 (D.C. 
Cir. 2013) 

Fed.R.Evid. 
401, 402, 403 

B   

1010  Excerpted Pages from In re 
Connect Am. Fund, 26 FCC 
Rcd. 17663 (2011) 

Fed.R.Evid. 
401, 402, 403 

B   

1011  Application for Certificate of 
Public Convenience and 
Necessity, Great Lakes 
Communications Corp., No. 
TF-2005-0189 (April 21, 
2005). 

Fed.R.Evid. 
401, 402, 403 

B   

1012  Order Granting Application, 
Approving Concurrence in 
Maps, and Granting Waiver, 
No. TF-2005-0189 (I.U.B. 
May 27, 2005) 

Fed.R.Evid. 
401, 402, 403 

B   

1013  Order Approving Tariff and 
Issuing Certificate, No. TF-
2005-0189 (I.U.B. June 17, 
2005) 

Fed.R.Evid. 
401, 402, 403 

B   

1014  Certificate, No. TF-2005-
0189 (I.U.B. June 17, 2005) 

Fed.R.Evid. 
401, 402, 403 

B   

1015  Final Order, Qwest 
Commc’ns v. Superior Tel. 
Coop., No. FCU-07-02, 2009 
WL 3052208 (I.U.B. Sept. 
21, 2009) (APP00095-175) 

 
Fed.R.Evid. 

401, 402, 403 

B   
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No. AT&T Exhibit Description Objection 
[Fed. R. Evid.] 

Category 
A, B, C 

Offered Admitted 
(A)/Not 

Admitted 
(NA) 

1016  Final Order, In re Great 
Lakes Communication Corp., 
No. SPU-2011-004 (I.U.B. 
Mar. 30, 2012) (APP00216-
249) 

Fed.R.Evid. 
401, 402, 403 

B   

1017  IOWA ADMIN. CODE, Ch. 
224, Telecommunications 
Services, § 701.224.1, et seq. 
(2013) (Toof Deposition, 
Exhibit 12) 

Fed.R.Evid. 
401, 402, 403 

B   

1018  Spencer Municipal Utilities 
Invoice to Great Lakes 
Communication Corp., dated 
November 1, 2012 
(GLCC_ATT_027122-127) 

Fed.R.Evid. 
401, 402, 403 

B   

1019  Email from Jolene Froiland 
re: GLCC monthly invoices, 
dated January 31, 2013 
(Beneke Deposition, Exhibit 
7) 

 A   

1020  Great Lakes Communication 
Corp. Invoice to AT&T, 
dated April 1, 2012 
(ATT0000221) 

 A   

1021  [[BEGIN HIGHLY 
CONFIDENTIAL]] 

 
 

 
 
 

 
[[END HIGHLY 
CONFIDENTIAL]] 

Fed.R.Evid. 
401, 402, 403 

B   
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No. AT&T Exhibit Description Objection 
[Fed. R. Evid.] 

Category 
A, B, C 

Offered Admitted 
(A)/Not 

Admitted 
(NA) 

1022  [[BEGIN HIGHLY 
CONFIDENTIAL]] 

 
 

 
 
 

 
[[END HIGHLY 
CONFIDENTIAL]] 

 A   

1023  [[BEGIN HIGHLY 
CONFIDENTIAL]] 

 
 

 
 

 
[[END HIGHLY 
CONFIDENTIAL]] 

 A   

1024  Expert Report of David I. 
Toof, PH.D., dated October 
3, 2014 (APP00001-094) 
(redacted of portions 
stipulated to by the parties) 

Fed.R.Evid. 
801, 802 

B   

1025  Expert Report of David I. 
Toof, PH.D., dated October 
3, 2014, Exhibit DIT-1 
(APP00052-58) 

 A   

1026  Expert Report of David I. 
Toof, PH.D., dated October 
3, 2014, Exhibit DIT-2 
(GLCC_ATT_023508-16) 

 A   

1027  Expert Report of David I. 
Toof, PH.D., dated October 
3, 2014, Exhibit DIT-3 (Toof 
Dep. Ex. 1) 

 A   

1028  Expert Report of David I. 
Toof, PH.D., dated October 
3, 2014, Exhibit DIT-4 

Fed.R.Evid. 
401, 402, 403 

B   
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No. AT&T Exhibit Description Objection 
[Fed. R. Evid.] 

Category 
A, B, C 

Offered Admitted 
(A)/Not 

Admitted 
(NA) 

1029  Expert Report of David I. 
Toof, PH.D., dated October 
3, 2014, Exhibit DIT-6 (Rev. 
May 28, 2015)  

Fed.R.Evid. 
401, 402, 403 

B   

1030  Expert Report of David I. 
Toof, PH.D., dated October 
3, 2014, Exhibit DIT-8 (Rev. 
June 2015) 

Fed.R.Evid. 
401, 402, 4033 

B   

1031  Expert Report of David I. 
Toof, PH.D., dated October 
3, 2014, Exhibit DIT-10 

 A   

1032(a) Direct Connection Cost 
Estimate (ATT0000717) 

Fed.R.Evid. 
401, 402, 403 

B   

1032(b) Direct Connection Cost 
Estimate (ATT0000718) 

Fed.R.Evid. 
401, 402, 403 

B   

1032(c) Direct Connection Cost 
Estimate (ATT0001185) 

Fed.R.Evid. 
401, 402, 403 

B   

1032(d) Direct Connection Cost 
Estimate (ATT0001187) 

Fed.R.Evid. 
401, 402, 403 

B   

1033 Exhibit A to Great Lakes 
Communication Corp.’s 
Response to AT&T Corp.’s 
First Set of Interrogatories, 
dated August 11, 2014 
(Mins. of AT&T Traffic and 
Amts. Paid) 

 A   

1034 Great Lakes Communication 
Corp.’s (Arent Fox) Letter to 
IUB proposing intrastate rate 
of $.0007 per MOU, dated 
March 29, 2012 
(ATT0000493-554) 

Fed.R.Evid. 
401, 402, 403 

B   

3 This exhibit (and testimony relating thereto) is the subject of Great Lakes’ pending Motion in 
Limine to Exclude Testimony of AT&T’s Expert Witness, David I. Toof, Ph.D. (ECF No. 83-1), 
at 28-31. 
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No. AT&T Exhibit Description Objection 
[Fed. R. Evid.] 

Category 
A, B, C 

Offered Admitted 
(A)/Not 

Admitted 
(NA) 

1035 Demonstrative Exhibit: 
Tariff slide: “Great Lakes 
Expert’s Testimony 
Regarding Direct 
Connection” 

Fed.R.Evid. 
401, 402, 403 

B   

1036 Demonstrative Exhibit: 
Tariff slide: “Tandem 
Routing Via INS’s Network” 

Fed.R.Evid. 
401, 402, 403 

B   

1037 Demonstrative Exhibit: 
Tariff slide: “Services Great 
Lakes Billed to FCPs” 

Fed.R.Evid. 
401, 402, 403 

B   

 

  

PUBLIC VERSION



Joint Exhibits 
 

No. Joint Exhibit Description Objection 
[Fed. R. Evid.] 

Category 
A, B, C 

Offered Admitted 
(A)/Not 

Admitted 
(NA) 

2000 E-mail from Kurt 
Giedinghagen (AT&T 
Corp.) to Candie Nelson 
(Great Lakes 
Communication Corp.), 
dated May 2, 2012 
(GLCC_ATT_024841) 

 A   

2001 Great Lakes 
Communication Corp., 
Tariff FCC No. 2, filed Jan. 
11, 2012, eff. Jan. 26, 2012 
(ATT0001742-98) 

 A   

2002 Great Lakes 
Communication Corp.’s 
2013 FCC Forms 499-A 
Telecommunications 
Reporting Worksheet 
(GLCC_ATT_034945-952) 

 A   

2003 Great Lakes 
Communication Corp.’s 
2014 FCC Form 499-A 
Telecommunications 
Reporting Worksheet 
(GLCC_ATT_034953-960) 

 A   

2004(a) [[BEGIN HIGHLY 
CONFIDENTIAL]] 

 
 

 
 

 

 
[[END HIGHLY 
CONFIDENTIAL]] 

 A   
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No. Joint Exhibit Description Objection 
[Fed. R. Evid.] 

Category 
A, B, C 

Offered Admitted 
(A)/Not 

Admitted 
(NA) 

2004(b) [[BEGIN HIGHLY 
CONFIDENTIAL]] 

 
 

 
 
 

 
[[END HIGHLY 
CONFIDENTIAL]] 

 A   

2004(c) [[BEGIN HIGHLY 
CONFIDENTIAL]] 

 
 

 
 

 

 
[[END HIGHLY 
CONFIDENTIAL]] 

 A   

2004(d) [[BEGIN HIGHLY 
CONFIDENTIAL]] 

 
 

 
 

 
 

[[END HIGHLY 
CONFIDENTIAL]] 

 A   
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No. Joint Exhibit Description Objection 
[Fed. R. Evid.] 

Category 
A, B, C 

Offered Admitted 
(A)/Not 

Admitted 
(NA) 

2004(e) [[BEGIN HIGHLY 
CONFIDENTIAL]] 

 
 

 
 

 

 
[[END HIGHLY 
CONFIDENTIAL]] 

 A   

2004(f) [[BEGIN HIGHLY 
CONFIDENTIAL]] 

 
 

 
 

 
 

 
[[END HIGHLY 
CONFIDENTIAL]] 

 A   

2004(g) [[BEGIN HIGHLY 
CONFIDENTIAL]] 

 

 

 
[[END HIGHLY 
CONFIDENTIAL]] 

 A   
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No. Joint Exhibit Description Objection 
[Fed. R. Evid.] 

Category 
A, B, C 

Offered Admitted 
(A)/Not 

Admitted 
(NA) 

2004(h) [[BEGIN HIGHLY 
CONFIDENTIAL]] 

 
 

 
 
 

 
[[END HIGHLY 
CONFIDENTIAL]] 

 A   

2004(i) [[BEGIN HIGHLY 
CONFIDENTIAL]] 

 
 

 
 
 

 
[[END HIGHLY 
CONFIDENTIAL]] 

 A   

2004(j) [[BEGIN HIGHLY 
CONFIDENTIAL]] 

 
 

 
 
 

 
[[END HIGHLY 
CONFIDENTIAL]] 

 A   
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No. Joint Exhibit Description Objection 
[Fed. R. Evid.] 

Category 
A, B, C 

Offered Admitted 
(A)/Not 

Admitted 
(NA) 

2004(k) [[BEGIN HIGHLY 
CONFIDENTIAL]] 

 
 

 
 

 

 
[[END HIGHLY 
CONFIDENTIAL]] 

 A   

2004(l) [[BEGIN HIGHLY 
CONFIDENTIAL]] 

 
 

 
 

 

 
[[END HIGHLY 
CONFIDENTIAL]] 

 A   

2004(m) [[BEGIN HIGHLY 
CONFIDENTIAL]] 

 
 

 
 
 

 
[[END HIGHLY 
CONFIDENTIAL]] 

 A   
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No. Joint Exhibit Description Objection 
[Fed. R. Evid.] 

Category 
A, B, C 

Offered Admitted 
(A)/Not 

Admitted 
(NA) 

2004(n) [[BEGIN HIGHLY 
CONFIDENTIAL]] 

 

 

 

 
[[END HIGHLY 
CONFIDENTIAL]] 

 A   

2004(o) [[BEGIN HIGHLY 
CONFIDENTIAL]] 

 
 

 
 

 
 

 
[[END HIGHLY 
CONFIDENTIAL]] 

 A   

2004(p) [[BEGIN HIGHLY 
CONFIDENTIAL]] 

 
 

 
 
 

 
[[END HIGHLY 
CONFIDENTIAL]] 

 A   
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No. Joint Exhibit Description Objection 
[Fed. R. Evid.] 

Category 
A, B, C 

Offered Admitted 
(A)/Not 

Admitted 
(NA) 

2004(q) [[BEGIN HIGHLY 
CONFIDENTIAL]] 

 
 

 
 

 

 
[[END HIGHLY 
CONFIDENTIAL]] 

 A   

2004(r) [[BEGIN HIGHLY 
CONFIDENTIAL]] 

 
 

 
 

 

 
[[END HIGHLY 
CONFIDENTIAL]] 

 A   

2004(s) [[BEGIN HIGHLY 
CONFIDENTIAL]] 

 

 
 

 
 

[[END HIGHLY 
CONFIDENTIAL]] 

 A   
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No. Joint Exhibit Description Objection 
[Fed. R. Evid.] 

Category 
A, B, C 

Offered Admitted 
(A)/Not 

Admitted 
(NA) 

2004(t) [[BEGIN HIGHLY 
CONFIDENTIAL]] 

 
 

 
 
 

 
[[END HIGHLY 
CONFIDENTIAL]] 

 A   

2004(u) [[BEGIN HIGHLY 
CONFIDENTIAL]] 

 
 

 
 

 

 
[[END HIGHLY 
CONFIDENTIAL]] 

 A   

2004(v) [[BEGIN HIGHLY 
CONFIDENTIAL]] 

 

 

 

  
[[END HIGHLY 
CONFIDENTIAL]] 

 A   
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No. Joint Exhibit Description Objection 
[Fed. R. Evid.] 

Category 
A, B, C 

Offered Admitted 
(A)/Not 

Admitted 
(NA) 

2004(w) [[BEGIN HIGHLY 
CONFIDENTIAL]] 

 

 

 

 
[[END HIGHLY 
CONFIDENTIAL]] 

 A   

2004(x) [[BEGIN HIGHLY 
CONFIDENTIAL]] 

 
 

 
 
 

 
[[END HIGHLY 
CONFIDENTIAL]] 

 A   

2004(y) [[BEGIN HIGHLY 
CONFIDENTIAL]] 

 
 

 
 

 

 
[[END HIGHLY 
CONFIDENTIAL]] 

 A   
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No. Joint Exhibit Description Objection 
[Fed. R. Evid.] 

Category 
A, B, C 

Offered Admitted 
(A)/Not 

Admitted 
(NA) 

2004(z) [[BEGIN HIGHLY 
CONFIDENTIAL]] 

 
 

 
 

 

 
[[END HIGHLY 
CONFIDENTIAL]] 

 A   

2004(aa) [[BEGIN HIGHLY 
CONFIDENTIAL]] 

 
 

 
 
 

 
[[END HIGHLY 
CONFIDENTIAL]] 

 A   

2004(bb) [[BEGIN HIGHLY 
CONFIDENTIAL]] 

 
 

 
 
 

 
[[END HIGHLY 
CONFIDENTIAL]] 

 A   
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No. Joint Exhibit Description Objection 
[Fed. R. Evid.] 

Category 
A, B, C 

Offered Admitted 
(A)/Not 

Admitted 
(NA) 

2004(cc) [[BEGIN HIGHLY 
CONFIDENTIAL]] 

 
 
 

 
 

 
[[END HIGHLY 
CONFIDENTIAL]] 

 A   

2004(dd) [[BEGIN HIGHLY 
CONFIDENTIAL]] 

 
 

 
 

 
 

[[END HIGHLY 
CONFIDENTIAL]] 

 A   

2004(ee) [[BEGIN HIGHLY 
CONFIDENTIAL]] 

 
 

 
 

 
 

[[END HIGHLY 
CONFIDENTIAL]] 

 A   

2005(a) [[BEGIN HIGHLY 
CONFIDENTIAL]] 

 

 

 
[[END HIGHLY 
CONFIDENTIAL]] 

 A   
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No. Joint Exhibit Description Objection 
[Fed. R. Evid.] 

Category 
A, B, C 

Offered Admitted 
(A)/Not 

Admitted 
(NA) 

2005(b) [[BEGIN HIGHLY 
CONFIDENTIAL]] 

 

 

 
[[END HIGHLY 
CONFIDENTIAL]] 

 A   

2005(c) [[BEGIN HIGHLY 
CONFIDENTIAL]] 

 
 

 
 

 
 

[[END HIGHLY 
CONFIDENTIAL]] 

 A   

2005(d) [[BEGIN HIGHLY 
CONFIDENTIAL]] 

 
 

 
 

 
[[END HIGHLY 
CONFIDENTIAL]] 

 A   

2005(e) [[BEGIN HIGHLY 
CONFIDENTIAL]  

 
 [[END 

HIGHLY 
CONFIDENTIAL]] 

 A   
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No. Joint Exhibit Description Objection 
[Fed. R. Evid.] 

Category 
A, B, C 

Offered Admitted 
(A)/Not 

Admitted 
(NA) 

2005(f) [[BEGIN HIGHLY 
CONFIDENTIAL]]  

 

 
 

[[END HIGHLY 
CONFIDENTIAL]] 

 A   

2005(g) [[BEGIN HIGHLY 
CONFIDENTIAL]] 

 
 

 
 

 
[[END HIGHLY 
CONFIDENTIAL]] 

 A   

2005(h) [[BEGIN HIGHLY 
CONFIDENTIAL]] 

 
 

 
 

 
[[END HIGHLY 
CONFIDENTIAL]] 

 A   
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Before the  
FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C.  20554 
 
In the Matter of  

 
 

AT&T CORP. 
One AT&T Way 
Bedminster, NJ 07921 
202-457-3090 
 

  

Complainant,   
   
v.  File No. EB-16-MD-001 

   
GREAT LAKES COMMUNICATION CORP.   
1713 McNaughton Way 
Spencer, IA  51301 
712-580-4700 

  

   
Defendant.   

 

AT&T CORP.’S FIRST REQUEST FOR INTERROGATORIES 
TO GREAT LAKES COMMUNICATION CORP. 

 
 Pursuant to 47 C.F.R. § 1.729(a), Complainant AT&T Corp. (“AT&T”) hereby submits 

to the Federal Communications Commission, and concurrently serves on Defendant Great Lakes 

Communication Corp. (“GLCC”), this First Request for Interrogatories (“Interrogatories”).  

GLCC shall respond to these Interrogatories in the time provided by 47 C.F.R. § 1.729, in 

writing, under oath, and in accordance with the Commission’s rules and the Instructions and 

Definitions set forth herein.   

DEFINITIONS 

1. All terms used herein shall be construed in an ordinary, common sense manner, 

and not in a hypertechnical, strained, overly-literal, or otherwise restrictive manner; however, 

acronyms and other terms of art in the telecommunications industry shall have the meaning 

typically ascribed to them by the industry. 
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2. “Any” means each, every, and all persons, places, or things to which the term 

refers. 

3. “Communication” means any transfer of information, whether written, printed, 

electronic, oral, pictorial, or otherwise transmitted by any means or manner whatsoever. 

4. “Concerning” means relating to, involving, reflecting, identifying, stating, 

referring to, evidencing, constituting, analyzing, underlying, commenting upon, mentioning, or 

connected with, in any way, the subject matter of the request. 

5.  “Copy” means any reproduction, in whole or in part, of an original document and 

includes, but is not limited to, non-identical copies made from copies. 

6. “Describe” and “description” means to set forth fully, in detail, and 

unambiguously each and every fact of which you have knowledge related to answering the 

interrogatory. 

7. “Document” means any written, drawn, recorded, transcribed, filed, or graphic 

matter, including scientific or researchers’ notebooks, raw data, calculations, information stored 

in computers, computer programs, surveys, tests and their results, however produced or 

reproduced. With respect to any document that is not exactly identical to another document for 

any reason, including but not limited to marginal notations, deletions, or redrafts, or rewrites, 

separate documents should be provided. 

8. “Free Calling Party” means any person (as defined herein) with which GLCC has 

agreed to share revenue, or has shared revenue, derived from the delivery of long-distance 

telephone calls, including but not limited to the Free Calling Parties identified in the underlying 

litigation:  [[BEGIN HIGHLY CONFIDENTIAL]]   
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  [[END HIGHLY CONFIDENTIAL]]  It also includes, but is not limited 

to, any ordinary customers, that are not conference companies or chat line companies, to which 

GLCC has agreed to share revenue, or has shared revenue, derived from the delivery of long-

distance telephone calls. 

9. “Identify,” “identity,” or “identification,” when used in relation to “person” or 

“persons,” means to state the full name and present or last known address of such person or 

persons and, if a natural person, his or her present or last known job title, the name and address 

of his or her present or last known employer, and the nature of the relationship or association of 

such person to you. 

10. “Identify,” “identity,” or “identification,” when used in relation to “document” or 

“documents,” means to state the date, subject matter, name(s) of person(s) that wrote, signed, 

initialed, dictated, or otherwise participated in the creation of the same, the name(s) of the 

addressee(s) (if any), and the name(s) and address(es) (if any) of each person or persons who 

have possession, custody, or control of said document or documents.  

11. “Identify” when used in relation to a “communication” means to identify the 

participants in each communication and, if such communication is not contained in a document, 

the date, place, and content of such communication. 

12. “Including” means including but not limited to. 

13. “Interexchange carrier” or “IXC” means a long-distance carrier who provides 

intrastate or interstate long-distance communications services between local exchange areas.  It 
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also includes a wireless carrier, when the wireless carrier is routing intrastate or interstate long-

distance communications services for termination to GLCC. 

14. “Marketing Agreement” means any contract or agreement by which GLCC remits 

any revenue derived from Termination Services to Free Calling Parties, including but not limited 

to the Marketing Agreements produced in the underlying litigation. 

15. “Original” means the first archetypal document produced, that is, the document 

itself, not a copy. 

16. “Person” or “persons” means any natural person or persons, group of natural 

persons acting as individuals, group of natural persons acting as a group (e.g., as a board of 

directors, a committee, etc.), or any firm, corporate entity, partnership, association, joint venture, 

business, enterprise, cooperative, municipality, commission, or governmental body or agency. 

17. “Previously Provided” means those documents that were (i) provided in the 

Underlying Litigation (ii) without restriction as to their use in this Formal Complaint proceeding. 

18. “Relevant Period” means December 29, 2011 to the present, unless otherwise 

specified. 

19. “Termination Services” means any service provided by any entity to deliver, in 

any form including but not limited to either a TDM or IP connection, a long-distance telephone 

call from an interexchange carrier to GLCC for termination to any of its Free Calling Parties.  

Such services also include but are not limited to any direct connection service similar to the 

“Direct-Trunked Transport” service provided by CenturyLink pursuant to CenturyLink FCC 

Tariff No. 11. 

20. “Telecommunications Service Agreement” means any contract or agreement that 

governs the services that GLCC provides to Free Calling Parties, including but not limited to the 

Telecommunications Service Agreements produced in the underlying litigation. 
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21. “Underlying litigation” means any and all proceedings in Great Lakes Commc’ns 

Corp. v. AT&T Corp., No. 13-4117 (N.D. Iowa). 

22. “You,” “your,” or “GLCC” means Great Lakes Communication Corp.; any of its 

parent, affiliated, or subsidiary companies; and employees, officers, directors, agents, 

representatives, and all other persons or entities acting or purporting to act on their behalf, 

including without limitation any outside consultant or witness retained by them.  In that regard, 

each and every interrogatory contained herein is directed at you. 

INSTRUCTIONS 

When responding to the following interrogatories, please comply with the instructions 

below: 

1. Each interrogatory is continuing in nature and requires supplemental responses as 

soon as new, different, or further information is obtained that is related to answering the 

interrogatory. 

2. Provide all information, including all documents, related to answering the 

interrogatory that are in your possession, custody, or control, regardless of whether such 

documents are possessed directly by you or by your employees, officers, directors, agents, 

representatives, or any other person or entity acting or purporting to act on their behalf. 

3. In lieu of producing any requested information or documents that were Previously 

Provided to AT&T in the underlying litigation, identify when and how such information or 

documents were previously provided to AT&T.   

4. In any interrogatory, the present tense shall be read to include the past tense, and 

the past tense shall be read to include the present tense. 

5. In any interrogatory, the singular shall be read to include the plural, and the plural 

shall be read to include the singular. 
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6. In any interrogatory, the use of the conjunctive shall be read to include the 

disjunctive, and the use of the disjunctive shall be read to include the conjunctive. 

7. Any document withheld from production on the grounds of a privilege is to be 

specifically identified by author(s), addressee(s), length, and date, with a brief description of the 

subject matter or nature of the document, and a statement of the privilege asserted. 

8. If you contend that any part of your response to a particular Interrogatory contains 

trade secrets or other proprietary or confidential business or personal information, such 

contention shall not provide a basis for refusing to respond within the time required by the 

applicable rules.  You shall respond according to and under the terms of Section 1.731 of the 

Commission’s Rules, 47 C.F.R. § 1.731. 

9. Please begin the response to each request on a separate page. 

10. Please restate each interrogatory before providing the response or objection. 

11. Please specify the interrogatory in response to which any document, narrative 

response, or objection is provided. If a document, narrative response, or objection relates to more 

than one request, please cross reference. 

12. For each separate interrogatory, identify the person(s) under whose supervision 

the response was prepared. 

13. For any interrogatory consisting of separate subparts or portions, a complete 

response is required to each subpart as if the subpart or portion were propounded separately. 

14. Produce any documents in the form of legible, complete, and true copies of the 

original documents as “original” is defined herein. 

15. Please provide all documents in their native format, together with all metadata.  

16. If you assert that documents or information related to answering an interrogatory 

are unavailable or have been discarded or destroyed, state when and explain in detail why any 
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such document or information was unavailable, discarded, or destroyed, and identify the person 

directing the discarding or destruction.  If a claim is made that the discarding or destruction 

occurred pursuant to a discarding or destruction program, identify and produce the criteria, 

policy, or procedures under which such program was undertaken. 

17. If any interrogatory cannot be answered in full after reasonable inquiry, provide 

the response to the extent available, state why the interrogatory cannot be answered in full, and 

provide any information within your knowledge concerning the description, existence, 

availability, and custody of any unanswered portions. 
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INTERROGATORIES 

ATT-GLCC 1: 

Identify and produce all agreements or contracts that were in effect during the 

Relevant Period and that relate to Termination Services.   

Explanation: 

The information sought in this interrogatory is necessary to the resolution of AT&T’s 

allegation that GLCC’s refusal to provide a direct-trunked transport service, i.e., to permit a 

direct connection to its network, was unjust and unreasonable in violation of Section 201(b) of 

the Communications Act.  Specifically, the information sought relates to GLCC’s provision of 

such service to persons other than AT&T.  As noted in AT&T’s Formal Complaint, GLCC 

initially declined to provide such a direct connection to AT&T, [[BEGIN HIGHLY 

CONFIDENTIAL]]  

 

  [[END HIGHLY CONFIDENTIAL]]  In some cases, least cost 

routing providers have represented that they are able to complete calls to carriers engaged in 

access stimulation, and any such termination is likely via agreements for Termination Services.   

This information is not readily available to AT&T through a source other than GLCC.  It 

is known by GLCC, which should know all ways in which calls are routed to its facilities, and it 

is not the type of information that is typically made available publicly.  AT&T was unable to 

obtain complete discovery of this information in the underlying litigation in light of the District 

Court’s referral of the direct connection issue to the FCC.  [[BEGIN HIGHLY 

CONFIDENTIAL]]   
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[[END HIGHLY CONFIDENTIAL]] 
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ATT-GLCC 2: 

Identify and produce all communications and correspondence during the Relevant 

Period regarding Termination Services, including but not limited to any proposed 

Termination Services involving AT&T that have not been Previously Produced.    

Explanation: 

The information sought in this interrogatory is necessary to the resolution of AT&T’s 

allegation that GLCC’s refusal to provide a direct-trunked transport service, i.e., to permit a 

direct connection to its network, was unjust and unreasonable in violation of Section 201(b) of 

the Communications Act.  Specifically, the information sought relates any communications 

about Termination Services.  As noted above and in AT&T’s Formal Complaint, GLCC initially 

declined to provide such a direct connection to AT&T, [[BEGIN HIGHLY 

CONFIDENTIAL]]  

 

 [[END 

HIGHLY CONFIDENTIAL]] as well as GLCC’s consideration of AT&T’s request for a direct 

connection and to its rationale for providing or refusing to provide that service.  The information 

sought is also necessary to the resolution of AT&T’s allegation that GLCC did not provide 

services consistent with the terms of its tariff or the Commission’s rules.   

This information is not available to AT&T through a source other than GLCC.  It is 

known by GLCC and not the type of information that is typically made available publicly.  

AT&T was unable to obtain discovery of this information in the underlying litigation in light of 

the court’s referral of the direct connection issue to the FCC.  See also AT&T’s Request for 

Interrogatory No. 1.   
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ATT-GLCC 3:   

Identify and produce all studies or other analyses of the feasibility and/or costs of 

Termination Services.   

Explanation: 

 The information sought in this interrogatory is necessary for the reasons stated in support 

of interrogatories ATT-GLCC 1 and 2.  This information is not available to AT&T through a 

source other than GLCC.  It is known by GLCC and not the type of information that is typically 

made available publicly.   
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ATT-GLCC 4: 

With respect to any Marketing Agreements or Telecommunications Service 

Agreements between GLCC and its Free Calling Parties that were identified or produced 

in the underlying litigation, have any of those Agreements been amended or modified in 

any respect?  If so, for each such Agreement, identify the specific amendments or 

modifications and produce a copy of the amended or modified Agreement. 

Explanation: 

 The information sought in this interrogatory is necessary to the resolution of AT&T’s 

allegation that the calls for which GLCC billed AT&T were not terminated to end users, i.e., to 

customers that paid a fee for an interstate or foreign telecommunications service.  Specifically, 

the information sought concerns the terms and conditions governing the services which GLCC 

and its partners agreed to provide to each other.   

This information is not available to AT&T through a source other than GLCC.  It is 

known by GLCC and not the type of information that is typically made available publicly.  In 

discovery in the underlying litigation, AT&T requested and received a number of Agreements 

from GLCC, but AT&T has not received any supplemental discovery in that proceeding (which 

has been stayed since June 29, 2015).  It is thus appropriate for GLCC to provide any updated 

Agreements, amendments, etc. 
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ATT-GLCC 5: 

Has GLCC entered into any Marketing Agreement or Telecommunications Services 

Agreement with Free Calling Parties that was not identified in the underlying litigation?  If 

so, identify and produce each such Agreement. 

Explanation: 

The information sought in this interrogatory is necessary for the reasons stated in support 

of interrogatory ATT-GLCC 4.  This information is not available to AT&T through a source 

other than GLCC.  It is known by GLCC and not the type of information that is typically made 

available publicly.   
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ATT-GLCC 6: 

As regards GLCC’s Marketing Agreements with Free Calling Parties, state by year 

(for the period from January 1, 2012 to the present) the total amounts paid by GLCC to its 

Free Calling Parties pursuant to those Agreements.   

Explanation: 

The information sought in this interrogatory is necessary for the reasons stated in support 

of interrogatory ATT-GLCC 4.  This information is not available to AT&T through a source 

other than GLCC.  It is known by GLCC and not the type of information that is typically made 

available publicly.  AT&T obtained some information about the total amount of payments 

through some of the period in dispute, but that information needs to be updated. 
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ATT-GLCC 7: 

As regards GLCC’s Telecommunications Services Agreements with its Free Calling 

Parties, has GLCC billed, and have the Free Calling Parties paid, all amounts owed 

pursuant to those Agreements?  If so, state by year (for the period from January 1, 2012 to 

the present) both the total amounts billed by GLCC and the total amounts paid by the Free 

Calling Parties pursuant to those Agreements.  If any amounts were either not billed or not 

paid under those Agreements, state by year (for the period from January 1, 2012 to the 

present), both the amounts that were not billed and the amounts that were not paid, and 

explain why those amounts were either not billed or not paid. 

Explanation: 

The information sought in this interrogatory is necessary for the reasons stated in support 

of interrogatory ATT-GLCC 4.  This information is not available to AT&T through a source 

other than GLCC.  It is known by GLCC and not the type of information that is typically made 

available publicly.  AT&T received some information in discovery in the underlying litigation, 

but this discovery is necessary to update that information.   
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ATT-GLCC 8: 

As regards amounts that GLCC has collected from its Free Calling Parties in 

connection with its Telecommunications Services Agreements, has GLCC paid any taxes to 

the State of Iowa relating to such amounts?  If so, state by year (for the period from 

January 1, 2012 to the present) the amounts that were paid in taxes and the basis for such 

payments.  If not, state the reasons why such payments were not made. 

Explanation: 

The information sought in this interrogatory is necessary to the resolution of AT&T’s 

allegation that the calls for which GLCC billed AT&T were not terminated to end users, i.e., to 

customers that paid a fee for an interstate or foreign telecommunications service.  Specifically, 

the information sought concerns whether any services for which Free Calling Parties paid GLCC 

were telecommunications services. 

This information is not available to AT&T through a source other than GLCC.  It is 

known by GLCC and not the type of information that is typically made available publicly.  

AT&T received some information in discovery in the underlying litigation, but this discovery is 

necessary to update that information. 
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ATT-GLCC 9: 

As regards amounts that GLCC has collected from its Free Calling Parties in 

connection with its Telecommunications Services Agreements, has any of that revenue been 

reported as interstate revenue on a Form 499 that GLCC has filed with the Commission?  

If so, state by year (for the period 2012 to the present) the amount of such revenue that was 

reported as interstate revenue.  If not, explain why such revenue was not reported as 

interstate revenue. 

Explanation: 

The information sought in this interrogatory is necessary to the resolution of AT&T’s 

allegation that the calls for which GLCC billed AT&T were not terminated to end users, i.e., to 

customers that paid a fee for an interstate or foreign telecommunications service.  Specifically, 

the information sought concerns whether any services for which Free Calling Parties paid GLCC 

were interstate services. 

This information is not available to AT&T through a source other than GLCC.  It is 

known by GLCC and not the type of information that is typically made available publicly.  

AT&T received some information in discovery in the underlying litigation, but this discovery is 

necessary to update that information. 
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ATT-GLCC 10: 

For each month since January 2011, indentify the total volume of traffic terminated 

by GLCC to the Free Calling Parties. 

Explanation: 

   The information sought in this interrogatory is necessary to the resolution of AT&T’s 

allegation that GLCC’s refusal to provide a direct-trunked transport service, i.e., to permit a 

direct connection to its network, was unjust and unreasonable in violation of Section 201(b) of 

the Communications Act.  Specifically, the information sought concerns whether the volume of 

long distance calls terminated by GLCC to the Free Calling Parties is comparable to the volume 

of long distance calls terminated by CenturyLink—the price-cap ILEC that has the lowest rates 

for switched access service in the State of Iowa—to all of its end offices throughout the State of 

Iowa.  

This information is not available to AT&T through a source other than GLCC.  It is 

known by GLCC and not the type of information that is typically made available publicly.  In 

discovery in the underlying litigation, AT&T obtained some information about the total amount 

of minutes terminated by GLCC during some of the period in dispute, but that information needs 

to be supplemented and updated to encompass the entire duration of the relevant period. 
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January 8, 2016 

Via E-mail 
Christopher Killion 
Chief, MDRD, Enforcement Bureau 
Federal Communication Commission 
445 12th Street, SW 
Washington, DC  20554 

Re: Great Lakes Commc'ns Corp. v. AT&T Corp., No. 5:13-cv-04117 (N.D. Iowa) 

Dear Mr. Killion: 

On behalf of AT&T Corp. (“AT&T”), we write to inform you of primary jurisdiction 
referrals in the above-captioned case and to request a status conference among the parties to 
discuss how to proceed on the formal complaint that AT&T intends to file. 

The plaintiff in the underlying case is Great Lakes Communications Corp., (“GLCC”), a 
telephone carrier that is engaged almost exclusively in access stimulation.1  At the end of 2013, 
GLCC sued AT&T, seeking to collect access charges that AT&T had not paid.  AT&T denied 
that the access services were provided consistent with GLCC’s tariff, the Commission’s rules, 
and the Communications Act, and filed several counterclaims.2   

During the case, the Court issued two separate referral orders, referring a total of five 
issues to the Commission.  In the first order, the Court referred two of AT&T’s counterclaims.3  
In the first referred count (Count II of AT&T’s Counterclaims), AT&T alleged that GLCC’s 
rates were unjust and unreasonable, and should not properly be benchmarked to those of Century 
Link, the lowest-priced price cap LEC in Iowa, because GLCC’s traffic volumes exceeded those 
of Century Link despite GLCC’s limited facilities.  See, e.g., AT&T Counterclaims, ¶¶ 51-56, 
76-83.  In the second referred count (Count III), AT&T alleged that GLCC had acted unlawfully 
and had violated the Commission’s rules by refusing to provide AT&T with a direct connection 

1 Final Order, In re Great Lakes Commc’ns Corp., Docket No. SPU-2011-0004 (Iowa Utils. Bd., March 30, 2012) 
(finding that GLCC’s representations to the Board that it was providing traditional local telephone services were 
“either a knowing falsehood or evidence that Great Lakes lacks the managerial ability to understand and provide any 
of the services it claimed to offer”). 
2 Answer & Counterclaims, Great Lakes Commc’ns Corp. v. AT&T Corp., No. 5:13-cv-04117 (N.D. Iowa, Jan. 31, 
2014) (“AT&T Counterclaims”). 
3 Great Lakes Commc’ns Corp. v. AT&T Corp., 2015 WL 897876 (N.D. Iowa, March 3, 2015) (attached as Exh. A), 
on review of Report and Recommendation of Magistrate Judge, Great Lakes Commc’ns Corp. v. AT&T Corp., 2014 
WL 2866474 (N.D. Iowa, June 24, 2014). 
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to GLCC’s facilities, thereby raising AT&T’s costs of transporting the large volumes of access 
stimulation traffic (and even though it provided such connections to others).  See, e.g., id. ¶¶ 57-
65, 84-100.   

After ruling on dispositive motions and requesting additional briefing on primary 
jurisdiction, the Court issued a second referral order on June 29, 2015.4  In this order, the Court 
referred three issues.  The first is “[w]hether carriers like GLCC are properly charging ‘end user’ 
fees to their [free calling partner] customers for ‘telecommunications services,’ as required under 
the FCC’s rules and GLCC’s revised tariff.”  The Court also referred two additional questions:  if 
GLCC’s services “do not qualify as a ‘switched access service’ under GLCC’s applicable 
interstate access tariff, whether GLCC is entitled to obtain compensation for these services” and, 
if yes, “what is a reasonable rate for those services.”  Based on this referral order, the Court 
stayed the case. 

On August 28, 2015, GLCC filed a notice of appeal of the second referral order.5  AT&T 
moved to dismiss the appeal for lack of jurisdiction, because the referral order is not a final 
order.  While that motion was pending, GLCC filed with the District Court a request for 
reconsideration of the second referral order and, in the alternative, for certification of an 
interlocutory appeal under 28 U.S.C. § 1292 (b).  AT&T opposed that relief, and the Court 
denied both requests in an order dated October 7, 2015.6   

On October 22, 2015, while its appeal was still pending, GLCC filed with the Eighth 
Circuit a petition for a writ of mandamus, arguing that the second primary jurisdiction referral 
order “wrongly deprived Great Lakes of its constitutional right to a jury trial.”7  Pursuant to the 
Eight Circuit’s order, on November 25, 2015, AT&T filed an opposition to the GLCC petition 
for mandamus.   

On December 30, 2015, the Eighth Circuit issued orders granting AT&T’s motion to 
dismiss GLCC’s appeal and denying GLCC’s petition for mandamus.8   

Although GLCC could conceivably seek rehearing, the time has come to move forward 
before the Commission with District Court’s referral orders.  Therefore, consistent with the 

4 Great Lakes Commc’ns Corp. v. AT&T Corp., 2015 WL 3948764 (N.D. Iowa, June 29, 2015) (attached as Exh. B). 
5 Great Lakes Commc’ns Corp. v. AT&T Corp., No. 15-3054 (8th Cir.). 
6 Great Lakes Commc’ns Corp. v. AT&T Corp., Mem. Op. & Order (N.D. Iowa, Oct. 7, 2015). 
7 Pet. for Mandamus, at 2, In re Great Lakes Commc’ns Corp., No. 15-3383 (8th Cir.) (filed Oct. 22, 2015). 
8 Judgment, Great Lakes Commc’ns Corp. v. AT&T Corp., No. 15-3054 (8th Cir., Dec. 30, 2015); Judgment, In re 
Great Lakes Commc’ns Corp., No. 15-3383 (8th Cir. Dec. 30, 2015). 
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF IOWA

WESTERN DIVISION

GREAT LAKES COMMUNICATION
CORPORATION,

Plaintiff, No. 13-CV-4117-DEO

vs. ORDER ON REPORT AND
RECOMMENDATION

AT&T CORPORATION,

Defendants.1

____________________

Before the Court is a Report and Recommendation (“R&R”),

Docket No. 32, issued by United States Magistrate Judge

Leonard T. Strand, concerning the Plaintiff Great Lakes

Communication Corporation’s [hereinafter GLCC or Great Lakes]

Motion to Dismiss Counterclaim and Motion for Summary

Judgment, Docket No. 17. 

On June 24, 2014, Judge Strand issued the R&R

recommending that the Plaintiff’s Motion to Dismiss

Counterclaim be granted in part and denied and part, and that

Plaintiff’s Motion for Summary Judgment be denied.  Docket No.

1  AT&T filed a counter claim against Great Lakes
Communication Corporation.  However, for purposes of clarity,
the Court will refer to Great Lakes Communication Corporation
as the Plaintiff and the AT&T as the Defendant.  
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32.  On July 8, 2014, AT&T filed Objections to the

Magistrate’s R&R.  Docket No. 33.  On that same date, the

Plaintiff also filed Objections to the Magistrate’s R&R. 

Docket No. 34.  The Court will discuss the particulars of the

Magistrate’s R&R and the Objections below.

The Court held a hearing on the parties’ Objections on

August 20, 2014.  After listening to the parties’ arguments,

the Court took the matters under consideration and now enters

the following.

I.  BACKGROUND

Magistrate Strand sets out the relevant facts in this

matter, which this Court adopts and will not repeat here. 

However this case is complex as it involves fees associated

with telephone calls.  Accordingly, some background is

necessary. 

Although in modern society telephone services are taken

for granted, telephone calls are both technically and legally

complicated.  Thankfully, this case only involves the later

issue.  Phone calls (and the companies that provide phone

services) are governed by a dense and overlapping regulatory

scheme.  The Federal Communications Commission (FCC) controls

2
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national telephone regulations, while the Iowa Utilities Board

(IUB) regulates services exclusive to the State of Iowa.  The

parties in this case are in the business of providing

telephone service.  The Plaintiff, Great Lakes, is a local

telephone service provider (referred to as an LEC) while the

Defendant, AT&T, provides telephone service nationwide

(referred to as a long distance company or IXC).  

Local telephone companies, such as the Plaintiff, are

just that, local.  They provide telephone services to a

specific geographic location, such as Northwest Iowa. 

However, it goes without stating, that many phone calls placed

in one area are to parties far away, outside the province of

an LEC.  If a local caller wants to talk to someone far away,

the call is transferred from the LEC to a national carrier,

such as AT&T.  The national long distance company then

deposits the call with an LEC in the locality of where the

original caller was calling.  Thus, for example, a call placed 

in Sioux City, Iowa, to Denver, Colorado, would involve three

companies:  an LEC in Sioux City where the call is placed, a 

3
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national IXC which carries the call across state lines, and a

final LEC in Denver, where the call ends.2  

The fees earned or payed in this type of arrangement by

the LECs and IXCs are referred to as switched access service

charges.  To accomplish national (and international) telephone

service, and to ensure profit for the involved businesses,

local and national telephone companies either establish

tariffs or enter into contracts to establish the switched

access service charges.3 

For a long time, one major phone company controlled all

telephone service in the United States.  After a series of

anti-trust lawsuits, the “Ma Bell” telephone monopoly was

broken up.  In the wake of that break, the first local

exchange carriers (incumbent local exchange carriers or ILECs)

were formed.  In Iowa, the ILEC is Century Link (formally

Qwest).  Younger, local carriers, such as Great Lakes, are

2  As noted by Judge Strand, this example is the most
simple type of example.  In reality, a telephone call may be
handed off multiple times to multiple phone companies.  

3  As noted by Judge Strand, these are ‘typical’ types of
arrangements, but other types of arrangements exist, such as 
centralized equal access (CEA) and direct trunking, both of
which are described in the Report and Recommendation.  See
Docket No. 32, p. 4.  

4
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known as competing local exchange carriers (CLECs) because

they compete with the old, established phone carriers.  

In 2001, the FCC issued In Re Access Charge Reform, 16

FCC Rcd. 9923, 9924 (2001) [hereinafter CLEC Access Charge

Order] and promulgated corresponding regulations.  In general,

the FCC limited a CLEC’s tariffed switched access rate to the

rate charged by the ILEC that serves the same geographic area.

A CLEC could impose a higher rate only by negotiating

agreements with individual IXCs.  In addition, the FCC

recognized that CLECs serving rural areas face unique cost

challenges and, therefore, created a “rural exemption.” 

Instead of being limited to the access rates tariffed by the

ILEC, a CLEC meeting the FCC’s definition of a “rural CLEC”

could benchmark its interstate access rates to those tariffed

by the National Exchange Carrier Association (NECA).  

The particular phone company practice at issue in this

case is referred to as “access stimulation.”  Access

stimulation occurs when an LEC partners with some business

that generates lots of phone calls.  The actual

equipment/hardware necessary to accommodate the business’ call

operation is installed at or near the LEC.  The result of this

5
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type of arrangement is a sharp increase in call traffic coming

over the IXC’s to the LEC in question.  The LEC benefits from

this arrangement because the LEC can charge the IXC whatever

switched access service fee that was previously applicable for

the increased number of incoming calls.  It is undisputed that

the Plaintiff, Great Lakes, engages in access stimulation. 

Because access stimulation can cause a crippling spike in

the fees incurred by IXCs, the FCC has sought to limit and

regulate the practice.  To that end, the FCC issued In the

Matter of Connect Am. Fund A Nat'l Broadband Plan for Our

Future Establishing Just & Reasonable Rates for Local Exch.

Carriers High-Cost Universal Serv. Support Developing an

Unified Intercarrier Comp. Regime Fed.-State Joint Bd. on

Universal Serv. Lifeline & Link-Up Universal Serv. Reform --

Mobility Fund, 26 FCC Rcd. 17663 (2011) [hereinafter the

Connect America Fund Order].  The Connect America Fund Order

defines access stimulation as when a revenue sharing agreement

exists between an LEC and a business and the LEC had a

three-to-one interstate terminating-to-originating traffic

ratio in a calendar month, or has had a greater than 100

percent increase in interstate originating and/or terminating
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switched access minutes of use in a month compared to the same

month in the preceding year.  The Connect America Fund Order 

went on to say that an LEC engaged in access stimulation must

file a revised tariff in which it benchmarks its access rates

“to the rates of the price cap LEC with the lowest interstate

switched access rates in the state.4

II.  STANDARD

Pursuant to statue, this Court’s standard of review for

a magistrate judge’s Report and Recommendation is as follows:

[a] judge of the court shall make a de novo
determination of those portions of the
report or specified proposed findings or
recommendations to which objection is made. 
A judge of the court may accept, reject, or
modify, in whole or in part, the findings
or recommendations made by the magistrate
[judge].

28 U.S.C. § 636(b)(1).  

Similarly, Federal Rule of Civil Procedure 72(b) provides

for review of a magistrate judge's Report and Recommendation

on dispositive motions and prisoner petitions, where

objections are made as follows:

4  A “price cap LEC” is an LEC that is subject to the
FCC’s price capping regulations.  Generally, these are the
dominant, incumbent LECs.  See, e.g., 47 C.F.R. § 61.41.
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[t]he district judge to whom the case is
assigned shall make a de novo determination
upon the record, or after additional
evidence, of any portion of the magistrate
judge's disposition to which specific
written objection has been made in
accordance with this rule.  The district
judge may accept, reject, or modify the
recommendation decision, receive further
evidence, or recommit the matter to the
magistrate judge with instructions.

FED. R. CIV. P. 72(b).

Failure to object to the Report and Recommendation waives

the right to de novo review by the district court of any

portion of the Report and Recommendation as well as the right

to appeal from the findings of fact contained therein.  United

States v. Wise, 588 F.3d 531, 537 n.5 (8th Cir. 2009).

III.  ISSUES

Before the Connect American Fund Order came down, Great

Lakes and AT&T entered a settlement agreement in regards to

access rates.  Great Lakes filed a new tariff after the

Connect America Fund Order came into effect, which Great Lakes

contends complies with that Order in regards to the access

stimulation issue.  However, AT&T stopped paying switched

access fees after the new tariff came into effect.  Great

Lakes alleges that AT&T has refused to pay approximately 
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$400,000 in interstate access fees due and owing under the

Agreement and a substantial amount of interstate access fees

billed pursuant to the Tariff.  See Docket No. 1.  Great Lakes

contends that the total unpaid balance owing from AT&T is over

$4 million.  Id.  In its complaint, Great Lakes asserts 

claims for breach of contract, collection of amounts owed

pursuant to the Tariff, quantum meruit and unjust enrichment. 

Great Lakes also seeks a declaratory judgment directing AT&T

to pay access charges in accordance with the Tariff in the

future.

AT&T filed an Answer denying Great Lakes’ claims and also

filed several counter claims alleging:  violation of federal

tariffs contrary to 47 U.S.C. §§ 201(b) and 203(c); improper

application of Qwest’s rates in violation of 47 U.S.C. § 201;

unjust and unreasonable practices and unreasonable

discrimination in violation of 47 U.S.C.  §§ 201(b) and 202(a)

with respect to Great Lakes’ transport arrangements; billing

for transport services not provided in violation of 47 U.S.C.

§ 201(b); declaratory relief.  Docket No. 11.  

Great Lakes then filed a Motion to Dismiss AT&T’s counter

claims, Docket No. 17, and a Motion for Summary Judgment, also

9
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Docket No. 17.  In the Motion for Summary Judgment, Great

Lakes argued that the Court should summarily find in favor of

Great Lakes and against AT&T on the liability issue because,

allegedly, AT&T failed to comply with contractual dispute

resolution procedures.  In the Motion to Dismiss, Great Lakes

argued that AT&T lacked standing to make any of its claims,

and then made specific arguments about why each of

Counterclaim I, II, and III should fail as a matter of law. 

This Court referred those Motions to U.S. Magistrate Judge

Strand who issued the R&R presently at issue.  Each party then

filed Objections to the Report and Recommendation. 

In his Report and Recommendation, Judge Strand recommends

that this Court deny Great Lakes’ argument that AT&T lacks

standing.  Judge Strand further recommends that AT&T be

ordered to file an amended counterclaim that cures any alleged

standing issue.  Great Lakes did not mention the standing

issue in its Objection.  See Docket No. 34.  

Regarding Counterclaim I, Judge Strand recommends that

the Motion to Dismiss be denied and Great Lakes did not

object.

10
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Regarding Counterclaims II and III, Judge Strand

recommends that Great Lakes’  Motion to Dismiss be granted, 

and that Counterclaims II and III be dismissed without

prejudice, pursuant to the primary jurisdiction doctrine.  In 

its Objection, AT&T states, “AT&T does not object to referral

of these claims under the primary jurisdiction doctrine, [but]

the Court should stay those claims, rather than dismiss them.” 

Docket No. 33, p. 2-3. 

Regarding Great Lakes’ Motion for Summary Judgment, Judge

Strand recommends the Motion to be denied.  Great Lakes

objects to this portion of the Report and Recommendation and

argues that the Motion for Summary Judgment should be granted. 

The Court will address these issues below.

IV.  ANALYSIS

The Court has reviewed the Report and Recommendation,

along with the entire file, and pursuant to the relevant law,

conducted a de novo review of the record with no deference

given to the conclusions reached by the Magistrate. 

A.  Motion to Dismiss Based on Standing

In their Motion to Dismiss, Great Lakes argues that AT&T

lacks standing.  Specifically, Great Lakes argues that under

11
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47 U.S.C. § 207, only parties damaged by a common carrier can

bring suit, and AT&T, by its own admission, has not been

damaged because it has withheld payment since early 2012. 

Neither side disputes that Section 207 requires damage, or

that, if AT&T has not payed during the relevant time, it has

not been damaged.  Rather, AT&T argues its pleadings admit

that it has paid some applicable charges to Great Lakes.  

At the outset of his analysis, Judge Strand set out the

appropriate Motion to Dismiss standard based on Bell Atlantic

Corp. v. Twombly, 550 U.S. 544 (2007) and Ashcroft v. Iqbal,

556 U.S. 662, 677-78 (2009).  Applying that standard, Judge

Strand determined there was a deficiency in AT&T’s

counterclaim, stating:

it is impossible to determine, solely from
the parties’ respective pleadings, which 
charges were addressed by the April 2012
payment.  Thus, pointing to GLCC’s
paragraph 35 does not cure AT&T’s failure
to allege that it has paid any disputed
charges (let alone AT&T’s affirmative
statement that it withheld payment “to the
extent” AT&T deems GLCC’s charges to be
unlawful).  GLCC has correctly identified
a significant flaw in AT&T’s pleading.

Docket No. 32, p. 15.  However, Magistrate Strand did not

recommend dismissal, he recommended:
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if AT&T is able to allege, in good faith,
that it has suffered injury in the form of
payment of unlawful charges, it should be
permitted to do so.  As such, I will
recommend that GLCC’s motion to dismiss the
counterclaim for lack of standing be denied
without prejudice and that AT&T be granted
leave to file an amended counterclaim to
cure its deficient pleading of facts
demonstrating injury.

Docket No. 32, p. 15.  

As noted above, neither party addresses this issue in

their Objections.5  The Court has considered this issue and is

persuaded that Judge Strand’s recommendation should be

adopted.  Accordingly, Great Lakes’ Motion to Dismiss based on

standing will be dismissed without prejudice.  Within 20 days

of this Order, AT&T shall filed an amended counterclaim

addressing this issue.  If the amended counterclaim does not

sufficiently allege standing, then Great Lakes may file a

renewed Motion to Dismiss.  

B.  Motion to Dismiss Counterclaim I

In Counterclaim I, AT&T alleges that Great Lakes has

5  Great Lakes, in its Response to AT&T's Objections,
does argue that AT&T cannot pursue substantive objections to
Judge Strand’s recommendation to dismiss Counterclaims II and
III until the standing issue is resolved.  See Docket No. 45,
p. 2. 
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billed it for services that are not recoverable pursuant to

the Tariff.  Great Lakes argues, so long as its conference

call customers are paying a fee to Great Lakes for interstate

services, AT&T and other IXCs are required to pay Great Lakes’

tariffed rates for switched access service.

Regarding Counterclaim I, Judge Strand recommends that

the Motion to Dismiss be denied, stating that:

[b]ecause AT&T plausibly alleges that
GLCC’s customers are not paying fees, AT&T
is entitled to conduct discovery to explore
the accuracy of that allegation.  If it is
true, then AT&T has almost certainly been
over billed since the Tariff took effect. 
For this reason, I will recommend that
GLCC’s motion to dismiss be denied with
regard to Count I of AT&T’s counterclaim.

Docket No. 32, p. 22.  Great Lakes did not Object to this

portion of the Report and Recommendation.  Regardless, the

Court has conducted a de novo review.  The Court is persuaded

that Judge Strand’s recommendation be adopted, and Great

Lakes’ Motion to Dismiss Counterclaim I is denied. 

C.  Motion to Dismiss Counterclaims II and III

In Counterclaim II, AT&T complains that Great Lakes’

interstate switched access rates, as reflected in the tariff, 

are so high as to be unjust and unreasonable in violation of
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47 U.S.C. § 201(b).  See Docket No. 11.  AT&T argued that

Great Lakes has adopted Qwest’s rates, as required by the

Connect America Fund Order, but that those rates are still 

too high because Great Lakes’ cost structure is not comparable

to Qwest’s.  AT&T argued that Great Lakes’ charges for

interstate switched access far exceed its charges for

intrastate switched access thus, according to AT&T, the

tariffs are unjust and unreasonable.  

In Counterclaim III, AT&T seeks relief from Great Lakes’

alleged refusal to negotiate a direct interconnection between

Great Lakes’ and AT&T’s facilities.  AT&T contends that it has

a direct trunking arrangement with another LEC (Qwest) and has

attempted to negotiate such an arrangement with Great Lakes,

but Great Lakes has refused.  See Docket No. 11.  AT&T argues

that such an arrangement would dramatically reduce its

transportation charges regarding GLCC’s traffic and that Great

Lakes has established a direct trunking relationship with at

least one other carrier.  According to AT&T, Great Lakes’

refusal to negotiate is an unjust and unreasonable practice, 
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in violation of 47 U.S.C. § 201(b), and amounts to

unreasonable discrimination in violation of 47 U.S.C. §

202(a).

Judge Strand came to the same conclusion regarding both

Counterclaims II and III.  He concluded that both claims fall

within the primary jurisdiction of the FCC.  

AT&T does not Object to that conclusion, and agrees that

the FCC should consider those issues.  See Docket No. 33, p.

2.  However, because the FCC has primary jurisdiction, Judge

Strand recommended that Counterclaims II and III be dismissed

without prejudice.  Specifically, Judge Strand stated:

[w]hen primary jurisdiction applies, a
federal court may either stay or dismiss a
claim in favor of the appropriate agency. 
United States v. Henderson, 416 F.3d 686,
691 (8th Cir. 2005) (citing Jackson v.
Swift Eckrich, Inc., 53 F.3d 1452, 1456
(8th Cir. 1995)).  Given AT&T’s concession
that any relief it might be entitled to
obtain pursuant to Count II would be purely
prospective, there is no need to delay the
other claims in this lawsuit while AT&T
litigates its “unreasonable rate” claim at
the FCC.  Instead, I recommend that Count 
II be dismissed without prejudice pursuant
to the primary jurisdiction doctrine.
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Docket No. 32, p. 27-28.6  

AT&T objects to that portion of the Report and

Recommendation.  AT&T argues that this Court should stay

Counterclaims II and III pending FCC review.  In making that

argument, AT&T relies on TON Services v. Qwest Corp., 493 F.3d

1225, 1242-45 (10th Cir. 2007), a 10th Circuit case that

directs district courts to favor stays over dismissals in

these types of primary jurisdiction referral cases.  See

Docket No. 33, p. 2-5.  However, in their Response, Great

Lakes points out that the relevant 8th Circuit precedent,

cited by Judge Strand, states that, “[a]fter [a] District

Court determin[es] that primary jurisdiction rested with the

FCC... [a] district court ‘has discretion either to [stay the

case and] retain jurisdiction or, if the parties would not be

unfairly disadvantaged, to dismiss the case without

prejudice.’”    Access Telecommunications v. Sw. Bell Tel. Co.,

137 F.3d 605, 609 (8th Cir. 1998).  This Court is bound by the

6  Regarding Counterclaim III, Judge Strand stated,
“[t]here is no reason to put GLCC’s claims on hold while the
FCC considers the issues raised in Counts II and III.  As with
Count II, I recommend that Count III be dismissed without
prejudice pursuant to the primary jurisdiction doctrine.” 
Docket No. 32, p. 32.  
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8th Circuit precedent, not the 10th Circuit precedent. 

Accordingly, dismissal is appropriate in a primary

jurisdiction case absent unfair disadvantages.  

In this case, AT&T has failed to show that it would be

unfairly disadvantaged by dismissal.  In its Objections, AT&T

admits that any disadvantage is speculative, at best, stating,

“a dismissal without prejudice of AT&T’s Count II and Count

III may ‘prejudice or unfairly disadvantage’ AT&T, either

because the election of remedies provision in Section 207 may

bar a later action at the FCC, or because some portion of

AT&T’s claim may be barred by the limitations period.”  Docket

No. 33, p. 5 (emphasis added).  However, the risk of delay if 

the issues are stayed is very real.  Accordingly, after

conducting a de novo review, the Court will adopt Judge

Strand’s recommendation that Counterclaims II and III be

dismissed without prejudice pursuant to the primary

jurisdiction doctrine. 

D.  Motion for Summary Judgment

The final issue is Great Lakes’ Motion for Summary

Judgment.  Judge Strand reviewed the Motion and recommends

that it be denied.  Great Lakes’ (strongly) objects to the
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Magistrate’s determination and argues that the Motion for

Summary Judgment should be granted.

The Court has conducted a de novo review, and finds that

Magistrate Strand applied the correct ‘genuine issue of

material fact’ standard and correctly viewed the evidence in

the light most favorable to the non-moving party. 

The Motion for Summary Judgment primarily concerns the

billing dispute provision of the switched access fee tariff

filed by Great Lakes on January 11, 2012, and “deemed lawful”

pursuant to 47 U.S.C. § 204(a)(3).  It is undisputed that

tariff included the following language:

[a]ll bills are presumed accurate, and
shall be binding on the Buyer unless
written notice of a good faith dispute is
received by the Company.  For the purposes
of this Section, “notice of a good faith
dispute” is defined as written notice to
the Company’s contact (which is listed on
every page of this Tariff) within a
reasonable period of time after the 
invoice has been issued, containing
sufficient documentation to investigate the
dispute, including the account number under
which the bill has been rendered, the date
of the bill, and the specific items on the
bill being disputed.  A separate letter of
dispute must be submitted for each and
every individual bill that the Buyer wishes
to dispute.  Prior to or at the time of
submitting a good faith dispute, Buyer
shall tender payment for any undisputed
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amounts, as well as payment for any
disputed charges relating to traffic in
which the Buyer transmitted an interstate
telecommunications to the Company’s
network.

See Docket No. 32, p. 35.  On May 2, 2012, AT&T objected to

certain access fees billed to AT&T on April 1, 2012.  Great

Lakes responded that AT&T failed to comply with the billing

dispute procedures outlined above.  Great Lakes requested

prompt payment for the remainder of the invoiced changes.  

AT&T contends it then paid Great Lakes’ invoice for March 

2012, in the amount of $100,203.  Great Lakes acknowledges

that AT&T made a payment of $100,203 on April 2, 2012, but

does not agree it was for the March 2012 invoice.

It its Motion for Summary Judgment, Great Lakes argues,

in essence, that because AT&T failed to comply with the

dispute procedure contained in the tariff, it has ceded its

claims related to the billing dispute.  Great Lakes contends

AT&T did not provide proper written notice of a good faith

dispute and did not tender payment for the disputed charges.

Great Lakes argues that strict compliance with tariff

provisions is required and, therefore, that AT&T has waived

the right to dispute Great Lakes’ invoices.
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AT&T, of course, resisted the Motion for Summary Judgment

and argued that it was not a buyer as contemplated by the

tariff, and thus not bound by the tariff’s billing dispute

requirements.  Moreover, while AT&T agrees that it failed to

comply with the letter of the tariff’s notice requirements, it

contends that its email message of May 2, 2012, was sufficient

to preserve its right to dispute Great Lakes’ charges. 

Finally, AT&T argues that the FCC has previously declared a

tariff’s advance-payment requirement to be unreasonable and,

therefore, that AT&T was not required to issue payment to

Great Lakes as a condition of disputing Great Lakes’ charges.

In its first argument, AT&T alleges that it was Great

Lakes who breached the tariff by billing AT&T for services not

contemplated by the tariff.  Under the terms of the tariff,

Great Lakes can only provide “Switched Access Services” to a

Buyer, which is an IXC that uses Great Lakes’ services to

complete calls to and from end users.  Importantly, the tariff

states that to qualify as an end users, the would be end user

must pay a fee to the Company for telecommunications service. 

AT&T’s argument is that because Great Lakes’ end users do not 
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pay a fee to Great Lakes, Great Lakes is itself violating the

tariff.  

In his Report and Recommendation, Judge Strand analyses 

this argument and notes that in its statement of facts, Great

Lakes fails to allege that end users pay it a fee.  Great

Lakes seemingly concedes this point and rather contends that 

it submitted an affidavit that declares end users are required

to pay Great Lakes a fee.  Considering that situation, Judge

Strand found that:

[s]imply stating that GLCC “requires” its
end users to pay a fee does not establish,
as a matter of law, that such a fee was
actually paid with regard to the specific
services for which GLCC seeks to recover
payment from AT&T.  The conclusory,
one-sentence statement in Mr. Nelson’s
affidavit does not come close to
establishing that there is no genuine
dispute of material fact concerning AT&T’s
status as a Buyer.  Even if Mr. Nelson’s
affidavit satisfied GLCC’s initial burden
as the summary judgment movant, I further
find – for reasons discussed earlier – that
AT&T has shown that there are grounds
supporting a genuine dispute of GLCC’s
allegation.  AT&T points to prior IUB
rulings containing findings (a) that GLCC
did not collect fees from its end-user
customers (as of 2009), (b) that GLCC did
not change certain business practices
between 2009 and 2012 despite being
directed to do so in 2009 and (c) that GLCC
made various false or incorrect
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representations to the IUB...  It is quite
possible, as GLCC claims, that GLCC has
changed its practices and has collected
fees from all of its customers since the
Tariff took effect.  However, the record
does not reflect that this is true as a
matter of law.  AT&T is entitled to conduct
discovery to determine whether it is
actually a Buyer, as defined by the Tariff,
with regard to the services at issue.  If
AT&T is not a Buyer, then the Tariff does
not apply.  As such, I recommend that
GLCC’s motion for summary judgment be
denied on this basis.

Docket No. 32, p. 39-40.  

In its Objection to Judge Strand’s conclusion, Great

Lakes argues that:

GLCC... challenges the Report’s conclusion
that summary judgment should be denied
because GLCC must first prove that AT&T is
a “Buyer” as defined by GLCC’s tariff in
order to establish that AT&T is obligated
to pay the disputed charges and file a good
faith notice of dispute.  This conclusion
turns the dispute-resolution provision on
its head--it wrongly shifts the burden from
AT&T to lodge a good faith dispute if it
disagrees with GLCC’s invoices for
terminating traffic onto GLCC to disprove
any allegations made by AT&T in order to
receive payment for the terminating
services it indisputably provides.

Docket No. 34, p. 5.  Great Lakes goes onto argue that based

on the 8th Circuit Court of Appeals’ decisions related to

tariff interpretation, this Court is bound to interpret the
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tariff in the manner advocated by Great Lakes.  Great Lakes

concludes that:

[i]n sum, the Report adopts a construction
of GLCC’s dispute-resolution provision that
is inconsistent with the plain intent of
the provision and that hinders, rather than
enforces, the purpose for which the tariff
was filed.  In these circumstances, the
conclusions reached in the Report should
not be adopted.  Rather, the Court should
conclude that AT&T was required to pay GLCC
the tariffed rate when it indisputably sent 
its interstate interexchange traffic to
GLCC’s network if it wanted to preserve its
dispute.

Docket No. 34, p. 11.  

AT&T resists Great Lakes’ Objection and argues that Judge

Strand correctly concluded that there is a genuine issue of

material fact as to whether AT&T is a buyer.  This Court

agrees.  After a de novo review, the Court concludes that AT&T

has alleged a genuine issue of material fact on this issue. 

Put another way, there is not enough evidence in the record to

find, as a matter of law, that AT&T is bound by the billing

dispute provision of the tariff.  There are simply too many

lingering questions regarding Great Lakes’ relationship with

end users.  Accordingly, Great Lakes’ Motion for Summary

Judgment must be denied.  
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Judge Strand’s Report and Recommendation goes on to

discuss two alternate rationales for denying the Motion for

Summary Judgment.  First, Judge Strand analyzed the billing

dispute provision of the tariff and found that AT&T

substantially complied with the provision, and that the

opposite conclusion, that AT&T failed to comply and thus

waived the right to sue, would be fundamentally unreasonable

and contrary to the two year statute of limitations for over

charge cases.  In its Objection, Great Lakes argues that Judge

Strand does not have the authority to invalidate a ‘deemed

lawful’ tariff provision, such as the billing dispute

provision.  

Similarly, Judge Strand analyzed the payment requirement

of the billing dispute provision, and found it unreasonable. 

That section provides that for a buyer to dispute charges, it

must first pay the charges.  AT&T argues that Great Lakes has

breached the tariff by billing for services contrary to its

terms, resulting in charges that are unjust and unreasonable

under 47 U.S.C. § 201(b).  AT&T contends it does not have to 

provide payment as a condition of disputing the charges under 

these circumstances.  Great Lakes objects to Judge Strand’s
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finding, again, arguing that it is beyond the scope of this

dispute for a Federal District Court to invalidate a deemed

lawful tariff provision.  Great Lakes argues that, “a ‘deemed 

lawful’ tariff provision cannot be retroactively invalidated,

but rather must be enforced until declared unreasonable by the

FCC on a prospective basis, reflects the choice that Congress

made in adopting 204(a)(3) when deregulating the

telecommunications industry in 1996.”  Docket No. 34, p. 13. 

In making their arguments, both parties rely on the Sprint 

Commc’ns L.P. v. Northern Valley Commc’ns, LLC, 26 FCC Rcd.

10780, ¶ 14 (2011), aff’d, 717 F.3d 1017 (D.C. Cir. 2013). 

AT&T argues the Northern Valley case shows a similar pre-

payment bill dispute provision that has been found

unreasonable, while Great Lakes argues that its pre-payment

provision was written to avoid being found unreasonable in

light of the Northern Valley decision.7  

Because the Court is convinced that a genuine issue of

material fact exists related to the question of whether AT&T

7  In fact, Great Lakes dedicates an entire section of
its Objection to discussing the Northern Valley case, and how
Great Lakes’ counsel was involved in both that case and its
subsequent history.  See Docket No. 34, p. 14-19.  
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is a buyer under the disputed tariff provisions, it is

premature to determine whether this Court has the authority to 

find the billing dispute provision unreasonable.  Accordingly,

the Court need not make any further findings on these issues

at this time.  

V.  CONCLUSION

The Magistrate’s Report and Recommendation is accepted as

set out above.  Accordingly, Great Lakes’ Motion to Dismiss,

Docket No. 17, is DENIED in part, and GRANTED in part. 

Regarding standing, AT&T is directed to file an amended

counterclaim curing its failure to plead sufficient facts no

later than twenty (20) days after entry of this Order.  Great

Lakes’ Motion to Dismiss AT&T's Counterclaim I is DENIED. 

Great Lakes’ Motion to Dismiss AT&T’s Counterclaims II and III

is GRANTED, both without prejudice.  Finally, Great Lakes’

Motion for Summary Judgment, also Docket No. 17 is DENIED.   

IT IS SO ORDERED this 3rd day of March, 2015.

__________________________________
Donald E. O’Brien, Senior Judge
United States District Court
Northern District of Iowa
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I. INTRODUCTION 

 This case is, primarily, a billing dispute between two telecommunications 

companies, plaintiff Great Lakes Communications Corporation (GLCC), a “competitive 

local exchange carrier” or CLEC, and AT&T Corporation (AT&T), an “interexchange 

carrier” or IXC.  The billing dispute is over charges to AT&T by GLCC for routing 

telephone calls to GLCC’s purported “end users,” who are “Free Calling Parties” or 

FCPs, resulting from what AT&T contends is “access stimulation.”  “Access 

stimulation” is partnering of a local exchange carrier (LEC) with a business that generates 

voluminous telephone calls.  The FCPs in question advertise free conference calling 

services or free “chat” lines.  After Judge Donald E. O’Brien, to whom the case was 

previously assigned, entered his Order On Motions For Summary Judgment (docket no. 

149), on June 8, 2015, only two claims remain at issue.  The first is GLCC’s claim, in 

part of Count II of its Complaint, for payments under its revised tariff that were not 

covered by a previous settlement agreement.  The second remaining claim is AT&T’s 

claim, in Count IV of AT&T’s Counterclaim, for a refund of payments mistakenly made 

under GLCC’s revised tariff.  The trial in this matter is currently set to begin on July 13, 

2015. 

 In his Order On Motions For Summary Judgment, Judge O’Brien deferred 

AT&T’s request for referral of this action to the Federal Communications Commission 

(FCC), on the basis of that agency’s “primary jurisdiction” over pertinent issues.  He 

gave the parties ten days from the date of his Order to brief whether they believe referral 

is appropriate in light of his decisions on the motions for summary judgment.  The day 

after entering his Order On Motions For Summary Judgment, Judge O’Brien transferred 

this case to me.  See Order (docket no. 151). 
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 On June 16, 2015, AT&T filed is Brief In Support Of Referral To FCC Under 

Primary Jurisdiction Doctrine (docket no. 154), seeking referral of four issues to the 

FCC, notwithstanding its representation that it stood ready to proceed to trial.  Those 

four issues are the following:  (1) whether Judge O’Brien’s ruling that GLCC’s revised 

tariff is “deemed lawful,” Order On Motions For Summary Judgment at 36-39, 74, 

somehow shields the revised tariff from challenge, even if the revised tariff violates the 

Communications Act and the FCC’s rules; (2) if, as AT&T contends, GLCC’s revised 

tariff can be challenged, the proper scope of the FCC’s “benchmarking” and “functional 

equivalence” requirements for access-stimulating LECs;1 (3) whether carriers like GLCC 

are properly charging “end user” fees to their FCP customers for “telecommunications 

services,” as required under the FCC’s rules and GLCC’s revised tariff; and (4) even if 

GLCC’s fees are for “telecommunications services,” whether GLCC has, nevertheless, 

violated the Communications Act and the FCC’s rules, because those fees are not set 

forth in GLCC’s revised tariff. 

 On June 18, 2015, GLCC filed its Brief In Opposition To Primary Jurisdiction 

Referral (docket no. 162).  In its Opposition, GLCC contends that none of the issues 

identified by AT&T should be referred to the FCC, particularly on the eve of trial.  This 

is so, GLCC contends, because each of the four issues that AT&T contends warrant 

referral have been fully resolved by the court, or because the FCC has already considered 

                                       
 1 For example, AT&T contends that GLCC violated the FCC’s decision in In the 
Matter of Connect Am. Fund, 26 FCC Rcd. 17663, 17886 (2011) (the “Connect America 
Order”), by failing to offer rates that mirrored the rates of the lowest-priced LEC in 
Iowa, which is a company called CenturyLink, where FCC rules provide that “tariffed 
[CLECs’] charges for ‘interstate switched exchange access services’ [must] be for 
services that are ‘the functional equivalent’ of [the appropriate incumbent local carrier’s 
(ILEC’s)] interstate switched exchange access services.”  Qwest Commc’ns v. Northern 
Valley Commc’ns, 26 FCC Rcd. 8332, ¶ 8 (2011).  
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and spoken to the relevant legal and policy questions.  In the event that the court 

determines that one or more of the issues identified by AT&T should now be referred to 

the FCC, however, GLCC argues that two further issues should also be referred to the 

FCC.  Those issues are the following:  (1) in the event that the services provided by 

GLCC to AT&T, by which calls placed by AT&T’s retail customers, as well as those 

calls delivered by AT&T on a wholesale basis, are delivered to FCPs served by GLCC, 

do not qualify as a “switched access service” under GLCC’s applicable interstate access 

tariff, whether GLCC is entitled to obtain compensation for these services; and (2) if so, 

what is a reasonable rate for these services. 

 

II. LEGAL ANALYSIS 

 I must now determine what, if any, issues should be referred to the FCC under 

the “primary jurisdiction doctrine,” or whether this case should proceed to trial, as 

scheduled, on the remaining claims.  As a first step in that determination, I will 

summarize the standards for referral of issues to an agency under the “primary 

jurisdiction doctrine.” 

 

A. Referral Under The Primary 
Jurisdiction Doctrine2  

 As the Eighth Circuit Court of Appeals has succinctly explained, 

                                       
 2 As the parties are aware, I recently discussed and applied the “primary 
jurisdiction doctrine” in Sprint Communications Company, L.P. v. Butler-Bremer Mutual 
Telephone Company, No. C 14–3028–MWB, 2014 WL 4980539 (N.D. Iowa Oct. 6, 
2014) (slip op.).  The parties have not taken issue with that discussion of the doctrine, 
and I have not found any more recent discussions by the Eighth Circuit Court of Appeals 
that require any revision of that discussion.  The present case does raise some additional 
issues in the referral determination, however.   
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Primary jurisdiction “is a doctrine specifically applicable to 
claims properly cognizable in court that contain some issue 
within the special competence of an administrative agency. It 
requires the court to enable a ‘referral’ to the agency, staying 
further proceedings so as to give the parties reasonable 
opportunity to seek an administrative ruling.” Reiter v. 
Cooper, 507 U.S. 258, 268, 113 S.Ct. 1213, 122 L.Ed.2d 
604 (1993). The doctrine “is concerned with promoting 
proper relationships between the courts and administrative 
agencies charged with particular regulatory duties.” United 
States v. W. Pac. R.R. Co., 352 U.S. 59, 63, 77 S.Ct. 161, 
1 L.Ed.2d 126 (1956). Primary jurisdiction “promotes 
uniformity, consistency, and the optimal use of the agency’s 
expertise and experience.” [United States v.] Henderson, 416 
F.3d [686,] 691 [(8th Cir. 2005)]. 

United States v. Rice, 605 F.3d 473, 475 (8th Cir. 2010).  The Eighth Circuit Court of 

Appeals has recognized, however, that “[t]he doctrine is to be ‘invoked sparingly, as it 

often results in added expense and delay.’”  Alpharma, Inc. v. Pennfield Oil Co., 411 

F.3d 934, 938 (8th Cir. 2005) (quoting Red Lake Band of Chippewa Indians v. Barlow, 

846 F.2d 474, 477 (8th Cir. 1988)). 

 The Eighth Circuit Court of Appeals has made clear that “[t]he doctrine targets 

issues.”  Rice, 605 F.3d at 476 (emphasis in the original).  Thus, there must be an issue 

that the district court could “refer” to the administrative agency under the “primary 

jurisdiction doctrine.”  Id. (citing Reiter, 507 U.S. at 268 and n.3).  The question is 

whether the case would require the court to “decide any issues on which an administrative 

ruling would be appropriate,” and, more specifically still, an issue “suited to the ‘expert 

and specialized knowledge of the [agency].’”  Id. (quoting W. Pac. R.R., 352 U.S. at 

64).  Disputed factual issues are not properly ones within agency expertise, such that they 

should be referred to an agency pursuant to the “primary jurisdiction doctrine,” because 

such issues properly fall within the function of a jury.  Henderson, 416 F.3d at 691.  
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Moreover, “expert consideration and uniformity of resolution” by an agency are not 

required where the issue presented merely turns on the meaning of published agency 

regulations, because interpretation of such materials “is well within the ‘conventional 

experience of judges.’”  Alpharma, Inc., 411 F.3d at 939 (quoting Access Telecomm. v. 

Southwestern Bell Tel. Co., 137 F.3d 605, 608 (8th Cir. 1998)). 

 On the other hand, where determination of the scope and application of agency 

regulations requires agency expertise, referral pursuant to primary jurisdiction is 

appropriate.  Id. (contrasting a determination of whether a competitor’s product had 

received FDA approval for certain uses, which turned on the meaning of agency 

publications, and, thus, was not appropriate for referral to the FDA, with the question of 

whether the competitor’s product should have been approved as safe and effective, which 

was a question that required the FDA’s scientific expertise, although that question had 

not been raised in the case).  Similarly, “application of the [primary jurisdiction] doctrine 

is appropriate when policy considerations are at issue,” Atlantis Express, Inc. v. Standard 

Transp. Servs., Inc., 955 F.2d 529, 532-33 (8th Cir. 1992), such as when resolution of 

the issue could have an impact on future viability of regulated businesses or how they 

conduct their business.  Id. at 535 (remanding with directions to refer to the Interstate 

Commerce Commission (ICC) the question of whether a licensed freight broker, which 

arranged transportation services on behalf of shippers and carriers, should be liable for 

certain freight charges and, if so, what the amount of this liability would be). 

 It is clear that either a dismissal or a stay is appropriate, once a district court has 

determined that it should refer issues to an agency under the “primary jurisdiction 

doctrine.”  See Rice, 605 F.3d at 475 (stating that a stay of further proceedings is 

appropriate to give the parties a reasonable opportunity to seek an administrative ruling 

(citing Reiter, 507 U.S. at 268)); Henderson, 416 F.3d at 691 (explaining that the district 

court has the power to dismiss or stay the action in deference to administrative agency 
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proceedings).  What is less clear from decisions of the Eighth Circuit Court of Appeals 

is when and how the district court should decide whether to dismiss or stay the action 

before it.  In Sprint Communications Company, L.P. v. Butler-Bremer Mutual Telephone 

Company, No. C 14–3028–MWB, 2014 WL 4980539 (N.D. Iowa Oct. 6, 2014) (slip 

op.), I concluded that, whatever other factors might be relevant, some possibility that the 

statute of limitations could run on a party’s claim, while the FCC considers the regulatory 

issues, if that claim was dismissed, warranted a stay, rather than dismissal.  Butler-

Bremer, 2014 WL 4980539 at *5. 

 Also, as mentioned, above, it is clear that “[t]he [primary jurisdiction] doctrine is 

to be ‘invoked sparingly, as it often results in added expense and delay.’”  Alpharma, 

411 F.3d at 938 (quoting Barlow, 846 F.2d at 477.  What is less clear is precisely what 

factors enter into the court’s determination of whether the likely added expense and delay 

are outweighed by the need for agency determination of pertinent issues—an issue that is 

particularly significant where, as here, referral to the agency is sought on the eve of trial.  

One decision of the Eighth Circuit Court of Appeals suggests that a substantial lapse of 

time between the events at issue and the determination of whether or not to refer issues 

to the agency is relevant, particularly if the agency has instituted a new policy in the 

interim.  See Inman Freight Sys., Inc. v. Olin Corp., 807 F.2d 117, 119 (8th Cir. 1986).  

Also, the Second Circuit Court of Appeals has explained that “‘[t]he court must also 

balance the advantages of applying the doctrine against the potential costs resulting from 

complications and delay in the administrative proceedings.’”  Ellis v. Tribune Television 

Co., 443 F.3d 71, 90 (2d Cir. 2006) (quoting National Commc’ns Ass’n, Inc. v. AT&T 

Co., 46 F.3d 220, 223 (2d Cir. 1995)).  Thus, I believe that the more strongly agency 

referral would promote the goals of the “primary jurisdiction doctrine”—that is, 

“‘uniformity, consistency, and the optimal use of the agency’s expertise and 

experience,’” Rice, 605 F.3d at 475 (quoting Henderson, 416 F.3d at 691)—the more the 
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advantages of referral to the agency outweigh the potential for added costs and delays.   

Finally, the Second Circuit Court of Appeals has also observed that “‘the Supreme Court 

has never identified judicial economy as a relevant factor’” in the determination of 

whether referral is appropriate, notwithstanding the delay.  Ellis, 443 F.3d at 90 (quoting 

Tassy v. Brunswick Hosp. Ctr., Inc., 296 F.3d 65, 68 n.2 (2d Cir. 2002)). 

 

B. Whether Referral Of Any Issues Is 
Appropriate 

1. AT&T’s issues 

a. Whether a “deemed lawful” tariff can be challenged 

 The first issue that AT&T asks me to refer to the FCC is whether Judge O’Brien’s 

ruling that GLCC’s’ revised tariff is “deemed lawful,” Order On Motions For Summary 

Judgment at 36-39, 74, somehow shields GLCC’s revised tariff from challenge even if it 

violates the Communications Act and the FCC’s rules.  AT&T argues that it cannot 

possibly be the case that a “deemed lawful” tariff is unchallengeable under applicable 

case law.  AT&T also argues that such a rule of “unchallengeability” cannot be reconciled 

with Judge O’Brien’s statement that he was inclined to find the revised tariff’s dispute 

resolution provision was unreasonable and his reservation of the question of whether or 

not GLCC had complied with the FCC’s “functional equivalence” requirement for jury 

determination.  AT&T argues that whether a “deemed lawful” tariff is exempt from 

challenge is the sort of issue that the FCC, not the court, should decide in the first 

instance, because the FCC should determine what happens when a “deemed lawful” tariff 

conflicts with existing law, as a matter within its expertise and policy purview. 

 GLCC responds that there is no need to refer this issue, because the FCC has 

clearly articulated the impact that “deemed lawful” status has on challenges to tariffs, 

and the answer is plain:  GLCC’s “deemed lawful” tariff is insulated from AT&T’s 

Case 5:13-cv-04117-MWB   Document 183   Filed 06/29/15   Page 8 of 18

PUBLIC VERSION



9 
 

continued attacks in federal court.  GLCC argues—and contends that AT&T has 

conceded—that such a challenge is permissible only before the FCC, not the court, and 

only for prospective relief, pursuant to provisions of the Communications Act. 

 In his Report And Recommendation (docket no. 32), on GLCC’s Motion To 

Dismiss AT&T’s Counterclaims,3 United States Magistrate Judge Leonard T. Strand did, 

indeed, conclude that this issue falls within the FCC’s primary jurisdiction.  He also 

concluded, however, that AT&T’s concession that its claim can only be for prospective 

relief meant that there is no need to delay GLCC’s claims to recover past charges.  Report 

And Recommendation at 26-28.  In the circumstances where the only available avenue to 

challenge the “deemed lawful” tariff is agency proceedings for prospective relief, and 

such relief can neither bar GLCC’s claim for damages for past unpaid fees under the 

tariff nor support AT&T’s claim that it mistakenly paid prior fees, this issue simply is no 

longer relevant in this case.  Thus, it is not appropriate for me to refer it to the FCC.  

See Rice, 605 F.3d at 476 (explaining that the question is whether the case would require 

the court to “decide any issues on which an administrative ruling would be appropriate”).  

To put it another way, referring this issue would not serve the purposes of the “primary 

jurisdiction doctrine” to “‘promote uniformity, consistency, and the optimal use of the 

agency’s expertise and experience,’” Rice, 605 F.3d at 475 (quoting Henderson, 416 

F.3d at 691), at least to the extent of making the result in this case uniform and consistent 

with similar cases nationwide. 

 Even if this issue were otherwise referrable, however, I would be disinclined to 

refer it, where AT&T plainly already has an avenue, without referral, to seek prospective 

relief from the FCC on the basis of a challenge to a “deemed lawful” tariff.  See In the 

                                       
 3 This Report And Recommendation was later adopted, in all pertinent parts, by 
Judge O’Brien on March 3, 2015.  See Order On Report And Recommendation (docket 
no. 120). 
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Matter of Implementation of Section 402(b), Report and Order, 12 FCC Rcd. 2170, ¶¶ 8, 

18-21 (1997) (explaining that challenges to a “lawful” tariff may be made pursuant to 47 

U.S.C. §§ 205 and 208, before the agency, seeking prospective relief, but not before a 

federal court in an action for past damages pursuant to other provisions of the 

Communications Act).  Because it does not appear that AT&T has availed itself of that 

opportunity to obtain agency determination since dismissal of its counterclaim challenging 

the revised tariff, AT&T’s delay weighs against referring the issue to the agency on the 

eve of trial.  Cf. Inman Freight Sys., Inc., 807 F.2d at 119 (suggesting that a substantial 

lapse of time between the events at issue and the request for referral to the agency is 

relevant to whether or not to refer the issue to the agency).   

 I will not refer this first issue identified by AT&T to the FCC. 

b. The scope of “benchmarking” and “functional equivalence” 

 The second issue that AT&T asks me to refer to the FCC is that, if, as AT&T 

contends, GLCC’s revised tariff can be challenged, what is the proper scope of the FCC’s 

“benchmarking” and “functional equivalence” requirements for access-stimulating 

LECs.  I will not refer this issue, either, where whether or not it is appropriate for referral 

is contingent upon the first issue identified by AT&T being appropriate for referral and 

still relevant in this case, and I concluded that first issue was neither.  See Rice, 605 F.3d 

at 476 (explaining that the question is whether the case would require the court to “decide 

any issues on which an administrative ruling would be appropriate”).  Again, Judge 

Strand has previously concluded that this issue falls within the “primary jurisdiction” of 

the FCC, but he has also concluded that it did not warrant a stay or delay in the case, and 

dismissed the counterclaim to which the issue was relevant.  See Report And 

Recommendation at 28-32.  Judge O’Brien also rejected AT&T’s attempt to resuscitate 

the issue as relevant in this case in his Order On Motions For Summary Judgment at 36-

39. 
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 I will not refer this second issue identified by AT&T to the FCC. 

c. The “end user” and “telecommunications services” issue 

 The third issue that AT&T asks me to refer to the FCC is whether carriers like 

GLCC are properly charging “end user” fees to their FCP customers for 

“telecommunications services,” as is required under the FCC’s rules and GLCC’s revised 

tariff.  As Judge O’Brien explained, in his Order On Motions For Summary Judgment, 

“Great Lakes may not assess access charges under its tariff unless it routes a call to an 

‘End User’ that ‘must pay a fee to [GLCC] for telecommunications service.’”  Order On 

Motions For Summary Judgment at 40.  Thus, this issue does not go to whether GLCC’s 

“deemed lawful” tariff can be challenged, but to whether GLCC violated its tariff by 

charging AT&T for the access fees in question in GLCC’s remaining claim.  That issue 

is still plainly relevant to the remaining claims in this case. 

 AT&T argues that numerous courts have already determined that the FCC is better 

situated than courts to determine whether carriers are properly charging “end user” fees 

to their supposed customers.  AT&T argues that GLCC has violated the Communications 

Act, the FCC’s rules, and its revised tariff, because its FCP partners, who provide 

conference and chat services, are not “end users” that pay “fees” for 

“telecommunications service,” where GLCC’s tariff adopts the Communications Act’s 

definition of “telecommunications.”  Here, AT&T argues, GLCC has only collected 

“fees” from its FCP customers for such “services” as “Collocation and Rack Space 

Allocation,” “Electrical Power,” and “Direct Inward Dialing” Numbers.  Thus, AT&T 

argues, this case presents questions as to the meaning and scope of the term 

“telecommunications” under the tariff, the Communications Act, and the FCC’s rules, 

and whether that meaning applies to the services billed by GLCC—all of which AT&T 

argues are issues better suited to determination by the FCC than by a federal court or a 

jury. 
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 GLCC argues that no referral is appropriate, because it is simply not required to 

provide its telecommunications services to end users pursuant to a tariff, but may, instead, 

do so pursuant to individual contracts, under applicable FCC rules.  Consequently, GLCC 

contends that the court can and should instruct the jury on the definition of 

“telecommunications service” set forth in the Act, at 47 U.S.C. § 153(50); allow the 

parties to present evidence regarding the fees that were assessed by GLCC and paid by 

the FCP customers; allow the parties to argue about why they believe that the contracts 

and fees do or do not constitute the provision of “telecommunications service” for a 

“fee”; and leave the determination to the jury.  GLCC also argues that this is not a 

complex process that necessitates agency expertise, nor is there any indication of a larger 

industry-wide dispute requiring uniformity resulting from agency action. 

 I find that GLCC’s argument completely misses the point.  The question is not 

whether GLCC is permitted to charge FCPs fees pursuant to a “tariff” or an individual 

contract, nor is the question whether the process for jury trial and jury determination of 

an issue is “complex” or “necessitates agency expertise.”  The question is whether the 

underlying issue of what constitutes “telecommunications services” within the meaning 

of the Communications Act and, in turn, GLCC’s tariff, is a matter best left to agency 

expertise.  What constitutes “telecommunications services” within the Act, quite clearly, 

involves not just factual issues that a jury can address, but determination of the scope and 

application of agency regulations, which requires agency expertise and, consequently, it 

is an issue for which referral pursuant to the “primary jurisdiction doctrine” is 

appropriate.  Alpharma, Inc., 411 F.3d at 939.  It is also a question that is fraught with 

policy considerations involving the impact of certain regulatory decisions upon the 

telecommunications industry that are also best considered by the appropriate agency.  See 

Atlantis Express, Inc., 955 F.2d at 535, 532-33.  Indeed, GLCC has made no attempt to 

counter AT&T’s contention that numerous courts have already determined that the FCC 
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is better situated than courts to determine whether carriers are properly charging “end 

user” fees to their supposed customers.4   I agree with AT&T that this question of how 

to classify particular services under the definition of “telecommunications” in the 

Communications Act and GLCC’s tariff is better suited for the FCC than a jury.  

Moreover, it is a question that is not only relevant, but critical to the claims at issue in 

this case, because it will determine whether or not GLCC can recover the access charges 

at issue or whether AT&T is excused from paying them, because they violate the 

applicable tariff.  See Rice, 605 F.3d at 476 (explaining that the question is whether the 

case would require the court to “decide any issues on which an administrative ruling 

would be appropriate”).  It would make little sense to proceed to trial with this critical 

question, which falls squarely within the FCC’s purview, unanswered by the agency. 

 Furthermore, because I find that this question strongly implicates the purposes of 

the “primary jurisdiction doctrine,” I find that the possibility—even probability—of added 

expense and delay do not outweigh the reasons for referral of this question to the FCC.  

See Alpharma, 411 F.3d at 938 (explaining that “[t]he doctrine is to be ‘invoked 

sparingly, as it often results in added expense and delay.’”  (quoting Barlow, 846 F.2d 

at 477)); see also, supra page 7 (explaining why, in balancing the advantages of applying 

the “primary jurisdiction doctrine” against the potential for added costs and delay, the 

more strongly referral promotes the goals of the doctrine, the more advantages of referral 

                                       
 4 AT&T cites the following cases:  Northern Valley Commc’ns v. Qwest Commc’ns 
Co., No. 11-4052, 2012 WL 996999, *3 (D.S.D. Mar. 23, 2012); Qwest Commc’ns v. 
Tekstar Commc’ns, No. 10-490, 2010 WL 2772442, *3 (D. Minn. July 12, 2010) (both 
collecting numerous cases referring such issues to the FCC); see also Farmers v. FCC, 
668 F.3d 714, 719-20 (D.C. Cir. 2011) (whether companies involved in access 
stimulation scheme were entities that “subscrib[e]” to a carrier’s service determined 
whether they were “end users” under a tariff, and whether they had done so, and the 
general “nature of the [the carrier’s] relationship with the companies [was] a subject 
demonstrably within the [FCC’s] expertise.”).  
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outweigh the potential for added costs and delays).  Thus, I will refer this issue to the 

FCC.  Out of concern that there is some possibility that the statute of limitations could 

run on GLCC’s claim, while the FCC considers the regulatory issues, if GLCC’s claim 

is dismissed, however, I conclude that a stay of this case, rather than dismissal, is 

warranted.  Butler-Bremer, 2014 WL 4980539 at *5. 

 I will refer this issue to the FCC. 

d. The failure to tariff “telecommunications services” issue 

 The last issue that AT&T asks me to refer to the FCC is whether, even if GLCC’s 

fees are for “telecommunications services,” GLCC has, nevertheless, violated the 

Communications Act and the FCC’s rules, because those fees are not set forth in GLCC’s 

revised tariff.  AT&T concedes that GLCC has allowed permissive “de-tariffing” for the 

services in question in 47 U.S.C. § 203, but contends that the FCC has never made the 

factual findings necessary to allow the de-tariffing of services that CLECs provide to end 

users.  AT&T contends that resolving this issue will require, among other things, 

determining whether the “filed tariff doctrine” requires that telecommunications services 

be provided pursuant to a tariff or whether a contract is sufficient, and interpreting the 

FCC’s various orders addressing “de-tariffing” and the access charges that may be—or 

must be—assessed by CLECs via a filed tariff. 

 GLCC counters that the FCC has already made abundantly clear that CLECs are 

not required to tariff end user services, but may charge fees pursuant to individual 

contracts, citing Seventh Report & Order, 16 FCC Rcd. at 9938, ¶ 39, and also citing In 

re Universal Service Contribution Methodology, 28 FCC Rcd. 16037, ¶¶ 11-12 

Declaratory Ruling and Order (Nov. 25, 2013).  GLCC argues that it would be bizarre 

to read these FCC policy statements as (silently) requiring the assessment of a tariffed 

charge by CLECs on end users in order for CLECs to recover tariffed charges from 
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IXCs.  In short, GLCC argues, neither the Act nor GLCC’s tariff requires that the fee 

that GLCC’s customers pay GLCC for “telecommunications services” be a tariffed fee. 

 While I readily agree with AT&T that this issue would be one within the primary 

jurisdiction of the FCC, if the FCC had not yet spoken on it, it appears to me, in light of 

the FCC rulings cited by GLCC, that the FCC has spoken.  AT&T just doesn’t like the 

answer or is trying to make a collateral attack on the FCC’s fact-finding underlying that 

answer.  Where the FCC has spoken on the issue, what remains in this case is 

determination of the meaning of published agency regulations, and the interpretation of 

such materials, which “[are] well within the ‘conventional experience of judges.’”  

Alpharma, Inc., 411 F.3d at 939 (quoting Access Telecomm., 137 F.3d at 608). 

 I will not refer this issue to the FCC. 

2. GLCC’s “supplemental” issues 

 As I mentioned, above, GLCC argues that, in the event that I determine that one 

or more of the issues identified by AT&T should now be referred to the FCC, two further 

issues should also be referred to the FCC.  I have concluded that one critical issue in this 

case identified by AT&T should be referred and that a stay in this case is appropriate 

pending agency determination of that issue.  I will now consider whether or not I will 

also refer either or both of the issues identified by GLCC. 

 The first issue that GLCC asks me to refer to the FCC is the following:  In the 

event that the services provided by GLCC to AT&T, by which calls placed by AT&T’s 

retail customers, as well as those calls delivered by AT&T on a wholesale basis, are 

delivered to FCPs served by GLCC, do not qualify as a “switched access service” under 

GLCC’s applicable interstate access tariff, whether GLCC is entitled to obtain 

compensation for these services.  In other words, this issue asks whether GLCC is entitled 

to some alternative compensation for the services it has provided to AT&T, if AT&T is 

correct that GLCC has violated its revised tariff.  The second, closely-related issue that 
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GLCC asks me to refer is, if the answer on the first issue is yes, what is a reasonable 

rate for these services. 

 GLCC argues that courts that referred issues to the FCC prior to the Connect 

America Fund Order repeatedly found it appropriate to ask the FCC to take up these two 

additional questions, because they concluded that doing so would avoid the issues of the 

“filed tariff doctrine” that have caused alternative state law claims to be dismissed.  

Because the FCC has never taken up these issues, however—owing to settlements or other 

resolutions in the cases raising them—GLCC argues that a referral now would provide 

appropriate guidance on these unresolved questions with potential industry-wide impact. 

 AT&T has not responded to GLCC’s alternative request to refer these 

“supplemental” issues to the FCC.  Nevertheless, in light of the cases cited by GLCC 

referring these or very similar issues to the FCC,5 and the FCC’s subsequent failure to 

reach these issues, referral of these issues to the FCC would serve the purposes of the 

“primary jurisdiction doctrine” to “‘promote uniformity, consistency, and the optimal 

use of the agency’s expertise and experience,’” Rice, 605 F.3d at 475 (quoting 

Henderson, 416 F.3d at 691), between this case and similar cases nationwide.  I recognize 

that referral of these issues to the FCC amounts to something of a collateral attack on the 

rulings, in this case, dismissing GLCC’s alternative state-law claims and that a 

determination of these issues by the FCC could invite reinstatement of GLCC’s state-law 

claims in this case.  Nevertheless, I conclude that referral to and determination by the 

                                       
 5 GLCC cites the following cases:  Sancom, Inc. v. AT & T Corp., 696 F. Supp. 
2d 1030, 1043 (D.S.D. 2010); Sancom, Inc. v. Sprint Commc’ns Co. LP, 07-4107-KES, 
2010 WL 936718 (D.S.D. March 15, 2010); Qwest Commc’ns Co. v. Tekstar Commc’ns, 
Inc., No. 10–490, 2010 WL 2772442 (D. Minn. July 12, 2010); Tekstar Commc’ns, Inc. 
v. Sprint Commc’ns Co., No. 08–1130, 2009 WL 2155930 (D. Minn. July 14, 2009); 
and Splitrock Properties, Inc. v. Qwest Communications Corp., No. 08–4172–KES, 2010 
WL 2867126 (July 22, 2010).  
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FCC of these issues will likely serve the interests of justice and the purpose of the 

Communications Act to establish “just” compensation for telecommunications services.  

In these circumstances, the potential for added expense and delay is not sufficient to bar 

referral.  See Alpharma, 411 F.3d at 938 (explaining that “[t]he doctrine is to be ‘invoked 

sparingly, as it often results in added expense and delay.’”  (quoting Barlow, 846 F.2d 

at 477)); see also, supra page 7 (explaining why, in balancing the advantages of applying 

the “primary jurisdiction doctrine” against the potential for added costs and delay, the 

more strongly referral promotes the goals of the doctrine, the more the advantages of 

referral outweigh the potential for added costs and delays). 

 Therefore, I will also refer both of GLCC’s “supplemental” issues to the FCC. 

 

III. CONCLUSION 

 Upon the foregoing, 

 1. The following issues are referred to the FCC pursuant to that agency’s 

“primary jurisdiction”: 

 Whether carriers like GLCC are properly charging “end user” fees 

to their FCP customers for “telecommunications services,” as required under the 

FCC’s rules and GLCC’s revised tariff; 

 In the event that the services provided by GLCC to AT&T, by which 

calls placed by AT&T’s retail customers, as well as those calls delivered by AT&T 

on a wholesale basis, are delivered to FCPs served by GLCC, do not qualify as a 

“switched access service” under GLCC’s applicable interstate access tariff, 

whether GLCC is entitled to obtain compensation for these services; and  

 If the answer to the issue in b., above, is yes, what is a reasonable 

rate for those services. 
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 2. This case is stayed, and the jury trial, currently set to begin on July 13, 

2015, is stricken.  

 IT IS SO ORDERED. 

 DATED this 29th day of June, 2015. 

 
 
      ______________________________________ 
      MARK W. BENNETT 
      U.S. DISTRICT COURT JUDGE 
      NORTHERN DISTRICT OF IOWA 
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G. David Carter  |  Member 
david.carter@innovistalaw.com 

RICHMOND:  804.729.0052 
WASHINGTON:  202.750.3502 

	

115 E. Broad Street  |  Richmond, VA 23219  |  TEL: 804.729.0050   
1200 18th Street, NW  |  Suite 700  |  Washington, DC 20036  |  TEL: 202.750.3500  |  FAX: 202.750.3503 

  
 
January 11, 2016 
 
 
VIA EMAIL 
Christopher Killion, Chief 
Anthony J. DeLaurentis, Esq. 
MDRD – Enforcement Bureau 
Federal Communications Commission 
445 12th Street, SW 
Washington, DC 20554 
 
 
 Re: Great Lakes Commc’ns Corp. v. AT&T Corp., 5:13-cv-04117 (N.D. Iowa) 
 
Dear Mr. Killion and Mr. DeLaurentis: 
 
We are counsel to Great Lakes Communication Corporation (“GLCC”) in the above-captioned 
proceeding.   
 
I take the unusual step of writing to the Bureau prior to the convening of the status conference 
requested by AT&T to address a discrete, but significant, issue in the letter from AT&T’s 
counsel dated January 8, 2016.  See Letter from J. Bendernagel to C. Killion (January 8, 2016).  
Specifically, Mr. Bendernagel’s letter erroneously represents to the Bureau that there were “two 
separate referral orders, referring a total of five issues to the Commission.”  Id. at 1 (emphasis 
added). 
 
AT&T represents in its letter that the United States District Court for the Northern District of 
Iowa entered a primary jurisdiction referral with regard to AT&T’s claim that GLCC’s deemed 
lawful tariff rates are unjust and unreasonable, and a second claim that GLCC, a Competitive 
Local Exchange Carrier, acted unlawfully when it refused AT&T’s demand for an untariffed 
direct connection.  See id. at 1 – 2.  AT&T’s representations in this regard defy the record below.  
 
When AT&T filed its counterclaims against GLCC in January 2014, it alleged that it was 
excused from liability for its self-help withholding of access charges because, while GLCC was 
in compliance with the FCC’s benchmarking rules under the Connect America Fund Order, 
GLCC’s traffic volumes were too high to warrant that benchmark rate (AT&T Count II).  
Further, AT&T alleged that GLCC was obligated by some unwritten rule to provide AT&T with 
a direct interconnection, despite the Commission and Act allowing CLECs to interconnect with 
IXCs directly or indirectly (AT&T Count III).  GLCC moved to dismiss these claims on the basis 
that they were inconsistent with existing federal law and that, in light of the deemed lawful 
nature of GLCC’s tariff, the District Court could not entertain these claims.  The District Court 
agreed with GLCC.   
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In a thoughtful analysis (conspicuously absent from AT&T’s recent submission to the Bureau), 
United States Magistrate Judge Leonard Strand evaluated AT&T’s claims and concluded that 
both Count II and Count III should be dismissed, rather than referred to the FCC, as AT&T had 
sought.  With regard to AT&T’s contention that GLCC’s rates were unjust and unreasonable, 
Magistrate Judge Strand concluded as follows: 
 

As plead by AT&T, Count II demands damages, interest and other forms of relief 
based on AT&T’s claim that the rates set forth in the Tariff are unjust and  
unreasonable.  See Doc. No. 11 at ¶¶ 82-83.  In response to GLCC’s motion to 
dismiss, AT&T now admits that it is entitled, at most, to prospective relief in the 
form of an order that would, in effect, strike the Tariff.  Doc. No. 20 at 12-13.  
AT&T no longer contends that it would be entitled to damages for the period of 
time between the tariff’s effective date and the date of the order it requests.  
 
AT&T’s rather sharp retreat illustrates that Count II was ill-conceived and poorly 
drafted.  The filed tariff doctrine prevents a court from awarding any form of 
relief that would have the effect of imposing rates other than those reflected in a 
duly-filed tariff.  See, e.g., Firstcom, Inc. v. Qwest Corp., 555 F.3d 669, 680-81 
(8th Cir. 2009) (rejecting fraud and promissory estoppel claims brought by 
customer seeking to enforce an allegedly-promised discount).  
 

* * * 
 
When primary jurisdiction applies, a federal court may either stay or dismiss a 
claim in favor of the appropriate agency.  United States v. Henderson, 416 F.3d 
686, 691 (8th Cir. 2005) (citing Jackson v. Swift Eckrich, Inc., 53 F.3d 1452, 1456 
(8th Cir. 1995)).  Given AT&T’s concession that any relief it might be entitled to 
obtain pursuant to Count II would be purely prospective, there is no need to delay 
the other claims in this lawsuit while AT&T litigates its “unreasonable rate” claim 
at the FCC.  Instead, I recommend that Count II be dismissed without prejudice 
pursuant to the primary jurisdiction doctrine.  

 
See Report and Recommendation, 22 – 28 (June 24, 2014), attached hereto as Exhibit A 
(emphasis in original). 
 
With regard to AT&T’s Counterclaim Count III, Magistrate Judge Strand also concluded that the 
claim should be dismissed, rather than staying the case for a primary jurisdiction referral.   
 

As previously noted, AT&T brings Count III pursuant to Sections 201(b) and 
202(a) of the Act.  Section 201(b) declares that it is unlawful for any common 
carrier to engage in any “unjust or unreasonable” practice.  47 U.S.C. § 201(b).  
Section 202(a) forbids “any unjust or unreasonable discrimination in charges, 
practices, classifications, regulations, facilities, or services.”  47 U.S.C. § 202(a).  
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AT&T claims that GLCC’s alleged refusal to establish a direct connection 
violates both statutes. 
 
 
As with Count II, the interests of agency expertise, consistency and uniformity 
compel a finding that the FCC has primary jurisdiction over AT&T’s claim that 
GLCC’s alleged refusal to establish a direct connection is unjust or unreasonable.  
And, as with Count II, I find that there is no reason to stay or delay this case 
pending the FCC’s consideration of that claim.  GLCC commenced this action to 
collect billed amounts allegedly owed by AT&T.  While Counts I and IV of 
AT&T’s counterclaim raise issues that could directly impact GLCC’s right to 
payment of its invoices, Counts II and III do not.  There is no reason to put 
GLCC’s claims on hold while the FCC considers the issues raised in Counts II 
and III.  As with Count II, I recommend that Count III be dismissed without 
prejudice pursuant to the primary jurisdiction doctrine.   

 
Id. at 28 – 32 (emphasis in original). 
 
Dissatisfied that its claims for prospective relief were recommended for dismissal, rather than the 
stay and referral that AT&T sought, AT&T sought review of Magistrate Judge Strand’s Report 
and Recommendation by District Judge Donald O’Brien.  But, Judge O’Brien agreed with 
Magistrate Judge Strand, concluding that AT&T was not entitled to delay resolution of GLCC’s 
claims by intermingling those claims with attacks on GLCC’s deemed lawful tariff.  Specifically 
Judge O’Brien stated:  
 

AT&T objects to that portion of the Report and Recommendation [recommending 
dismissal of AT&T’s claims, rather than a stay and referral].  AT&T argues that 
this Court should stay Counterclaims II and III pending FCC review.  In making 
that argument, AT&T relies on TON Services v. Qwest Corp., 493 F.3d 1225, 
1242-45 (10th Cir. 2007), a 10th Circuit case that directs district courts to favor 
stays over dismissals in these types of primary jurisdiction referral cases.  See 
Docket No. 33, p. 2-5.  However, in their Response, Great Lakes points out that 
the relevant 8th Circuit precedent, cited by Judge Strand, states that, “[a]fter [a] 
District Court determin[es] that primary jurisdiction rested with the FCC... [a] 
district court ‘has discretion either to [stay the case and] retain jurisdiction or, if 
the parties would not be unfairly disadvantaged, to dismiss the case without 
prejudice.’”  Access Telecommunications v. Sw. Bell Tel. Co., 137 F.3d 605, 609 
(8th Cir. 1998).  This Court is bound by the 8th Circuit precedent, not the 10th 
Circuit precedent. Accordingly, dismissal is appropriate in a primary jurisdiction 
case absent unfair disadvantages.   
 
In this case, AT&T has failed to show that it would be unfairly disadvantaged by 
dismissal.  In its Objections, AT&T admits that any disadvantage is speculative, 
at best, stating, “a dismissal without prejudice of AT&T’s Count II and Count III 
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may ‘prejudice or unfairly disadvantage’ AT&T, either because the election of 
remedies provision in Section 207 may bar a later action at the FCC, or because 
some portion of AT&T’s claim may be barred by the limitations period.”  Docket 
No. 33, p. 5 (emphasis added).  However, the risk of delay if the issues are stayed 
is very real.  Accordingly, after conducting a de novo review, the Court will adopt 
Judge Strand’s recommendation that Counterclaims II and III be dismissed 
without prejudice pursuant to the primary jurisdiction doctrine.  
 

Order on Report and Recommendation, 17 – 18 (March 3, 2015) (emphasis added) (attached as 
Exhibit A to AT&T’s Letter). 
 
GLCC vehemently objects to AT&T’s misrepresentation of the federal court record.  AT&T has 
been repeatedly told that its attacks on GLCC’s tariff were being dismissed, not referred, and 
that the District Court has no interest in those claims being co-mingled with issues regarding 
GLCC’s entitlement to be paid for the services it has already provided to AT&T.  Indeed, AT&T 
could have, but chose not to, initiate its claims for prospective relief with the FCC over 10 
months ago when Judge O’Brien ordered those claims dismissed.  Having chosen not to do so at 
that time, the Bureau should not countenance AT&T’s inaction by allowing it to accomplish the 
very outcome that the district court twice denied.   
 
For the foregoing reasons, GLCC respectfully requests that the Bureau take up only those issues 
that were referred to it by the United States District Court for the Northern District of Iowa, 
namely “[w]hether carriers like GLCC are properly charging ‘end user’ fees to their [free calling 
partner] customers for ‘telecommunications services,’ as required under the FCC’s rules and 
GLCC’s revised tariff,” if GLCC’s services “do not qualify as a ‘switched access service’ under 
GLCC’s applicable interstate access tariff, whether GLCC is entitled to obtain compensation for 
these services” and, if yes, “what is a reasonable rate for those services.”  Any additional issues 
that AT&T would like to present for the Bureau’s consideration should be addressed in a 
separate and independent proceeding with its own procedural schedule so that resolution of the 
referred issues is not delayed by consideration of any prospective relief that AT&T may 
separately seek. 
 
Thank you for your time and consideration of this issue.  GLCC looks forward to working 
cooperatively with the Bureau to promptly resolve the referred issues so that it may return to the 
federal district court to finally receive compensation pursuant to its deemed lawful tariff for the 
valuable services that it has provided since early 2012 without any compensation from AT&T. 
 
Sincerely, 
 
 
G. David Carter 
 
Counsel for Great Lakes Communication Corporation  
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Attachment:  Exhibit A – Report and Recommendation (June 24, 2014) 
 
cc:  Lisa Griffin, Deputy Chief, MDRD, Enforcement Bureau 

Rosemary McEnergy, Deputy Chief, MDRD, Enforcement Bureau 
Michael Hunseder, Sidley & Austin, LLP, Counsel to AT&T Corp. 
James F. Bendernagel, Jr., Sidley & Austin, LLP, Counsel to AT&T Corp. 
Joseph P. Bowser, Counsel to Great Lakes Communication Corp. 
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I. INTRODUCTION 

 This case is before me on plaintiff’s motion (Doc. No. 17) to dismiss and for 

summary judgment.  Defendant has filed a resistance (Doc. No. 20) and plaintiff has 

filed a reply (Doc. No. 24).  The Honorable Donald E. O’Brien, Senior United States 

District Judge, has referred the motion to me pursuant to 28 U.S.C. § 636(b) to 

conduct any necessary hearings and to issue a report and recommendation.  See Doc. 

No. 27.  I heard oral arguments on May 29, 2014.  Attorneys Jeana Goosmann, David 

Carter and Joseph Bowser appeared for plaintiff.  Attorneys Richard Lozier and 

Michael Hunseder appeared for defendant.  The motion is now fully submitted. 

 

II. PROCEDURAL HISTORY 

 Plaintiff Great Lakes Communication Corporation (GLCC) commenced this 

action against defendant AT&T Corp. (AT&T) on December 18, 2013.  GLCC’s 

complaint (Doc. No. 1) asserts various causes of action through which it seeks to 

recover payments allegedly owed to it by AT&T.  GLCC also seeks declaratory relief.   

 GLCC alleges that it is an Iowa corporation that operates as a local exchange 

carrier (LEC), meaning it “provides interstate and intrastate exchange access service, as 

well as local, long distance and enhanced services to residential and business 

telecommunications customers.”  Doc. No. 1 at ¶ 4.  GLCC contends AT&T is a New 

York corporation that operates as an interexchange carrier (IXC) and is a common 

carrier subject to the provisions of the Communications Act, 47 U.S.C. § 151 et seq. 

(the Act).  Id. ¶¶ 5-6.  GLCC alleges subject matter jurisdiction via both federal-

question and diversity jurisdiction pursuant to 28 U.S.C. §§ 1331 and 1332.  Id. at ¶ 7-

8.  It further alleges supplemental jurisdiction over state law claims pursuant to 28 

U.S.C. § 1367.  Id. at ¶ 9.   
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 On January 31, 2014, AT&T filed an answer and counterclaim (Doc. No. 11).  

On March 3, 2014, GLCC filed its pending motion to dismiss and for summary 

judgment.  GLCC seeks entry of an order (a) dismissing AT&T’s counterclaims 

pursuant to Federal Rule of Civil Procedure 12(b)(6) and (b) holding AT&T liable to 

GLCC as a matter of law pursuant to Federal Rule of Civil Procedure 56. 

 

III. REGULATORY BACKGROUND 

 Overview of intercarrier compensation.  Telephone calls often involve multiple 

service providers.  When more than one provider is involved, arrangements must be 

made for those providers to obtain compensation for their respective roles.  The Federal 

Communications Commission (FCC) oversees and governs this process with regard to 

telecommunications services that cross state lines.  Services that occur entirely within a 

state are governed by that state’s applicable regulatory agency which, in Iowa, is the 

Iowa Utilities Board (IUB). 

 Switched access service charges are one form of intercarrier compensation.  

LECs, such as GLCC, offer switched access services that allow IXCs, such as AT&T, 

to originate and terminate long distance calls to end users.  Thus, for example, if a 

caller in Iowa places a call to another state, the caller’s local phone company (a LEC) 

accepts the call at a local switch that connects the caller to its network, carries the call 

over its local network and eventually hands off the call at a switch to the caller’s 

selected long distance company (an IXC).  The IXC then carries the call over its 

national network to a location near the called party’s premises and hands it off at a 

switch to the called party’s local telephone company (another LEC).  That LEC then 

routes the call over its local network to a switch that is directly connected to the called 

party.  The call is then connected to the called party. 
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 In this example, the IXC would not be able to carry the long distance call (and, 

thus, bill its long distance customer) without the assistance of the originating and 

terminating LECs.  For this reason, those LECs are permitted to assess originating and 

terminating access charges on the IXC.  The charges are typically established by tariffs, 

filed by each LEC, or by express contracts between a LEC and an IXC.  They may 

include separate elements such as “transport” (carrying calls over wires, or “trunks”) 

and “switching” (routing calls in various directions).  Each element is ordinarily priced 

and billed pursuant to FCC rules and the rates and requirements contained in the 

applicable tariff or contract.   

 Under this system, the IXC has no control over the selection of the LEC at either 

end of the call.  The IXC’s long distance service customers make that choice.  Once an 

IXC’s customer chooses to take local service from a particular LEC, the IXC must rely 

on the customer’s chosen LEC to originate calls to the long distance carriers’ network. 

The same is true with respect to persons called by an IXC’s customers.  Those 

customers choose their own LECs and the IXCs must obtain terminating access services 

from those LECs when their customers make long distance calls to end users served by 

those LECs.  If an IXC cannot obtain originating and terminating access services from 

certain LECs, then that IXC would not be able to serve customers who subscribe to the 

local telephone services of those LECs.   

 Switched access service arrangements are often more complicated than suggested 

by the example discussed above.  For example, a small or rural LEC may not be 

connected to each IXC’s network and, instead, must rely on an intermediate LEC to 

exchange call traffic with an IXC.  That is, a long distance call directed to a LEC’s 

customer may be handed off by the IXC to a different LEC, which then transports the 

call to the terminating LEC’s system.  This means, in short, that there can be more than 
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three entities involved in carrying a single long distance call.  Of course, the additional, 

intermediary parties also expect compensation for the use of their facilities. 

 One alternative to basic switched access service is called Centralized Equal 

Access (CEA).  A CEA typically involves multiple LECs working together to build a 

transport network that accepts long distance calls at a centralized location and then 

carries them to the individual LECs.  In Iowa, a CEA provider known as Iowa Network 

Services (INS) operates a centralized switch in Des Moines and transports long distance 

calls between that switch and certain LECs.  INS charges an IXC a flat, per-minute rate 

for each call that is so transported, regardless of the distance the call travels on the INS 

network.   

 Another alternative, direct trunking, occurs when an LEC and IXC establish a 

direct connection at a location where they share a large volume of traffic.  When a LEC 

and an IXC create a direct trunking relationship, calls are exchanged over that 

connection at an agreed price.  When large volumes of traffic are involved, this can be 

the most cost-effective method of providing intercarrier services. 

 Regulation of LEC Switched Access Charges.  Incumbent local exchange 

carriers (ILECs) are the traditional local telephone companies that existed prior to the 

enactment of the Telecommunications Act of 1996.  See, e.g., 47 U.S.C. § 251(h); 47 

C.F.R. § 61.26(a)(2).  Basically, these were the “Baby Bell” companies, or their 

successors.  In Iowa, the ILEC is CenturyLink (formerly known as Qwest).  The 

switched access charges imposed on IXCs by ILECs are highly regulated by the FCC 

based, at least in part, on each ILEC’s actual costs.  See, e.g., In the Matter of Access 

Charge Reform; Reform of Access Charges Imposed by Competitive Local Exchange 

Carriers, 16 FCC Rcd. 9923 (2001) (the CLEC Access Charge Order), at ¶ 41. 

 Competing local exchange carriers (CLECs) are companies that provide local 

telephone and telecommunications services but are not ILECs.  These are companies 

Case 5:13-cv-04117-DEO   Document 32   Filed 06/24/14   Page 6 of 47

PUBLIC VERSION



7 
 

formed in the deregulation era to compete with the established ILECs.  GLCC is a 

CLEC.  Before 2001, CLECs could file tariffs that unilaterally set the rates they would 

charge IXCs for interstate switched access services.  Those rates could exceed the 

FCC-approved ILEC rates, sometimes significantly.  Thus, an IXC terminating a long 

distance call with a CLEC may have incurred switched access charges far in excess of 

the charges that would have resulted if the call terminated with an ILEC. 

 In 2001, the FCC issued the CLEC Access Charge Order and promulgated 

corresponding regulations.  In general, the FCC limited a CLEC’s tariffed switched 

access rate to the rate charged by the ILEC that serves the same geographic area.1  Id. 

at ¶¶ 51-52.  A CLEC could impose a higher rate only by negotiating agreements with 

individual IXCs.  Id. at ¶ 87.  In addition, the FCC recognized that CLECs serving 

rural areas face unique cost challenges and, therefore, created a “rural exemption.”  Id. 

at ¶¶ 64-81.  Instead of being limited to the access rates tariffed by the ILEC, a CLEC 

meeting the FCC’s definition of a “rural CLEC” could benchmark its interstate access 

rates to those tariffed by the National Exchange Carrier Association (NECA).  Id. at ¶¶ 

80-81. 

 Access Stimulation.  Some LECs have engaged in a practice referred to as 

“access stimulation.”  Typically, this involves a business relationship between a LEC 

and a provider of high call volume operations (chat lines, adult entertainment calls, free 

conference calling, etc.).  The necessary equipment is installed at or near the LEC’s 

facility, with the incoming calls being received and terminated there.  Thus, to 

terminate these calls, the LEC is not required to incur the expense necessary to deploy 

and maintain lines and equipment over a broad geographic area, as it would in order to 

serve residential and business customers.  

                                                 
1 The FCC implemented a three-year phase-in period in lieu of imposing a “flash-cut” that 
would have immediately reduced a CLEC’s switched access charges to those charged by the 
ILEC.  Id. at ¶ 52. 
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 This arrangement causes a substantial increase in the number of calls terminated 

to the LEC, thus allowing the LEC to bill IXCs for switched access services associated 

with the calls.  The LEC and its business partner then share this access revenue.  See, 

e.g., In the Matter of Connect America Fund; A National Broadband Plan for Our 

Future, 26 FCC Rcd. 17663, at ¶¶ 656-57 (2011) (the Connect America Fund Order).  

The FCC has explained: 

Access stimulation schemes work because when LECs enter traffic-
inflating revenue-sharing agreements, they are currently not required to 
reduce their access rates to reflect their increased volume of minutes.  The 
combination of significant increases in switched access traffic with 
unchanged access rates results in a jump in revenues and thus inflated 
profits that almost uniformly make the LEC's interstate switched access 
rates unjust and unreasonable under section 201(b) of the Act.   
 

Id. at ¶ 657 [footnote omitted].  The FCC then described the impact of such practices 

as follows: 

 662. The record confirms the need for prompt Commission action 
to address the adverse effects of access stimulation and to help ensure that 
interstate switched access rates remain just and reasonable, as required by 
section 201(b) of the Act.  Commenters agree that the interstate switched 
access rates being charged by access stimulating LECs do not reflect the 
volume of traffic associated with access stimulation.  As a result, access 
stimulating LECs realize significant revenue increases and thus inflated 
profits that almost uniformly make their interstate switched access rates 
unjust and unreasonable. 
 
 663. Access stimulation imposes undue costs on consumers, 
inefficiently diverting capital away from more productive uses such as 
broadband deployment.  When access stimulation occurs in locations that 
have higher than average access charges, which is the predominant case 
today, the average per-minute cost of access and thus the average cost of 
long-distance calling is increased.  Because of the rate integration 
requirements of section 254(g) of the Act, long-distance carriers are 
prohibited from passing on the higher access costs directly to the 
customers making the calls to access stimulating entities.  Therefore, all 
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customers of these long-distance providers bear these costs, even though 
many of them do not use the access stimulator's services, and, in essence, 
ultimately support businesses designed to take advantage of today's above-
cost intercarrier compensation rates. 
 

Id. at ¶¶ 662-63.   

 To address access stimulation, the FCC determined that two conditions must 

exist for a LEC to be deemed to be engaging in the practice:   

The first condition is that the LEC has entered into an access revenue 
sharing agreement, and we clarify what types of agreements qualify as 
“revenue sharing.” The second condition is met where the LEC either has 
had a three-to-one interstate terminating-to-originating traffic ratio in a 
calendar month, or has had a greater than 100 percent increase in 
interstate originating and/or terminating switched access MOU [minutes 
of use] in a month compared to the same month in the preceding year.  
 

Id. at ¶ 667.  The FCC then defined and clarified the meaning of the two conditions.  

Id. at ¶¶ 668-78. 

 Next, the FCC addressed the consequences of meeting both “access stimulation” 

conditions.  Id. at ¶ 679.  A CLEC engaging in access stimulation must file a revised 

tariff in which it benchmarks its access rates “to the rates of the price cap LEC with the 

lowest interstate switched access rates in the state.”2  Id.  The FCC noted, however, 

that this remedy may not always be adequate: 

Benchmarking to the lowest price cap LEC interstate switched access rate 
in the state will reduce rate variance among states and will significantly 
reduce the rates charged by competitive LECs engaging in access 
stimulation, even if it does not entirely eliminate the potential for access 
stimulation.  However, should the traffic volumes of a competitive LEC 
that meets the access stimulation definition substantially exceed the traffic 
volumes of the price cap LEC to which it benchmarks, we may reevaluate 
the appropriateness of the competitive LEC's rates and may evaluate 

                                                 
2 A “price cap LEC” is a LEC that is subject to the FCC’s price capping regulations.  
Generally, these are the dominant, incumbent LECs.  See, e.g., 47 C.F.R. § 61.41.    
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whether any further reductions in rates is warranted.  In addition, we 
believe the reforms we adopt elsewhere in this Order will, over time, 
further reduce intercarrier payments and the incentives for this type of 
arbitrage. 
 

Id. at ¶ 690 [emphasis added; footnote omitted].   

 

IV. GLCC’S COMPLAINT 

 GLCC does not deny that it engages in access stimulation.  Instead, it alleges 

that the Connect America Fund Order “specifically permitted LECs to engage in ‘access 

stimulation.’”  Doc. No. 1 at ¶ 24.  GLCC further notes, and AT&T agrees, that 

before the Connect America Fund Order was issued, the parties entered into a 

Settlement Agreement and Release (Agreement) that addressed, among other things, the 

access rates that AT&T would pay to GLCC.  Id. ¶ 23; Doc. No. 11 at ¶ 23. 

 After the Connect America Fund Order was issued, GLCC filed a new tariff 

that, it contends, complies with the order.  That tariff (the Tariff) was filed January 11, 

2012, and became effective January 26, 2012.  Doc. No. 1 at ¶¶ 1, 24.  GLCC 

contends that its Agreement with AT&T expired in early 2012 and that, upon the 

Agreement’s expiration, AT&T’s obligation to pay switched access fees to GLCC 

became governed by the Tariff. 

 GLCC alleges that AT&T has refused to pay (a) approximately $400,000 in 

interstate access fees due and owing under the Agreement and (b) a substantial amount 

of interstate access fees billed pursuant to the Tariff.  Id.  Doc. No. 1 at ¶¶ 30, 35-36.  

GLCC contends that the total unpaid balance owing from AT&T is over $4 million.  Id. 

at 37.  In its complaint, GLCC asserts claims for breach of contract, collection of 

amounts owed pursuant to the Tariff, quantum meruit and unjust enrichment.  GLCC 

also seeks a declaratory judgment directing AT&T to pay access charges in accordance 

with the Tariff in the future. 
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V. AT&T’S COUNTERCLAIM 

 AT&T denies liability, denies that GLCC is entitled to declaratory relief and 

asserts various affirmative defenses.  Doc. No. 11 at pp. 8-11.  It has also filed a five-

count counterclaim prefaced by a lengthy overview of the relevant regulatory history.  

Id. at 12-43.  AT&T’s claims are: 

 Count I:  Violation of federal tariffs contrary to 47 U.S.C. §§ 201(b) and  
   203(c) 
 
 Count II: Improper application of Qwest’s rates in violation of 47 U.S.C. §  
   201 
 
 Count III: Unjust and unreasonable practices and unreasonable discrimination  
   in violation of 47 U.S.C. §§ 201(b) and 202(a) with respect to  
   GLCC’s transport arrangements 
 
 Count IV: Billing for transport services not provided in violation of 47 U.S.C. 
   § 201(b) 
 
 Count V: Declaratory relief 
 
Doc. No. 11 at pp. 35-43.  I will describe these counts in more detail, as necessary, in 

the course of analyzing the parties’ various arguments. 

 

VI. THE MOTION TO DISMISS 

 In its motion to dismiss, GLCC makes specific attacks on Counts I, II and III of 

AT&T’s counterclaim.  While GLCC does not address Counts IV or V individually, 

GLCC makes an argument that AT&T lacks standing under the Act to assert any of its 

claims.  Thus, GLCC seeks dismissal of the entire counterclaim. 
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 A. Applicable Standards 

 The Federal Rules of Civil Procedure authorize a pre-answer motion to dismiss 

for “failure to state a claim upon which relief can be granted.”  Fed. R. Civ. P. 

12(b)(6).  The Supreme Court has provided the following guidance in considering 

whether a pleading properly states a claim: 

Under Federal Rule of Civil Procedure 8(a)(2), a pleading must contain a 
“short and plain statement of the claim showing that the pleader is entitled 
to relief.”  As the Court held in [Bell Atlantic Corp. v. Twombly, 550 
U.S. 544, 127 S. Ct. 1955, 167 L.Ed.2d 929 (2007)], the pleading 
standard Rule 8 announces does not require “detailed factual allegations,” 
but it demands more than an unadorned, the-defendant-unlawfully-
harmed-me accusation.  Id., at 555, 127 S. Ct. 1955 (citing Papasan v. 
Allain, 478 U.S. 265, 286, 106 S. Ct. 2932, 92 L.Ed.2d 209 (1986)).  A 
pleading that offers “labels and conclusions” or “a formulaic recitation of 
the elements of a cause of action will not do.” 550 U.S., at 555, 127 S. 
Ct. 1955.  Nor does a complaint suffice if it tenders “naked assertion[s]” 
devoid of “further factual enhancement.”  Id., at 557, 127 S. Ct. 1955. 
 
To survive a motion to dismiss, a complaint must contain sufficient factual 
matter, accepted as true, to “state a claim to relief that is plausible on its 
face.”  Id., at 570, 127 S. Ct. 1955.  A claim has facial plausibility when 
the plaintiff pleads factual content that allows the court to draw the 
reasonable inference that the defendant is liable for the misconduct 
alleged. Id., at 556, 127 S. Ct. 1955.  The plausibility standard is not akin 
to a “probability requirement,” but it asks for more than a sheer 
possibility that a defendant has acted unlawfully.  Ibid.  Where a 
complaint pleads facts that are “merely consistent with” a defendant's 
liability, it “stops short of the line between possibility and plausibility of 
‘entitlement to relief.’ ” Id., at 557, 127 S. Ct. 1955 (brackets omitted). 
 

Ashcroft v. Iqbal, 556 U.S. 662, 677-78 (2009). 

 Courts assess “plausibility” by “‘draw[ing] on [their own] judicial experience 

and common sense.’” Whitney v. Guys, Inc., 700 F.3d 1118, 1128 (8th Cir. 2012) 

(quoting Iqbal, 556 U.S. at 679).  Also, courts “‘review the plausibility of the 
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plaintiff's claim as a whole, not the plausibility of each individual allegation.’”  Id. 

(quoting Zoltek Corp. v. Structural Polymer Grp., 592 F.3d 893, 896 n. 4 (8th Cir. 

2010)).  In determining plausibility, courts may “consider[ ] only the materials that are 

‘necessarily embraced by the pleadings and exhibits attached to the complaint.’”  Id. 

(quoting Mattes v. ABC Plastics, Inc., 323 F.3d 695, 697 n. 4 (8th Cir. 2003)).  Courts 

may also consider “‘materials that are part of the public record or do not contradict the 

complaint.’” Miller v. Redwood Toxicology Lab., Inc., 688 F.3d 928, 931 (8th Cir. 

2012) (quoting Porous Media Corp. v. Pall Corp., 186 F.3d 1077, 1079 (8th Cir. 

1999)). 

 Finally, while factual “plausibility” is typically the focus of a Rule 12(b)(6) 

motion to dismiss, federal courts may dismiss a claim that lacks a cognizable legal 

theory.  See, e.g., Somers v. Apple, Inc., 729 F.3d 953, 959 (9th Cir. 2013); Ball v. 

Famiglio, 726 F.3d 448, 469 (3d Cir. 2013); Commonwealth Prop. Advocates, L.L.C. 

v. Mortg. Elec. Registration Sys., Inc., 680 F.3d 1194, 1202 (10th Cir. 2011); accord 

Target Training Intern., Ltd. v. Lee, No. 13-cv-3057-MWB, ___ F. Supp. 2d ___, 

2014 WL 842893, at *7 (N.D. Iowa Mar. 5, 2014).   

  

 B. Analysis 

  1. Standing 

 I will address GLCC’s standing argument first, as GLCC contends that it 

impacts AT&T’s entire counterclaim.  GLCC argues that AT&T has no standing to 

assert claims under the Act because it has suffered no cognizable injury.  Section 207 of 

the Act authorizes actions only by parties “claiming to be damaged by any common 

carrier.”  47 U.S.C. § 207.  GLCC points out that AT&T admits, in its answer, that “it 

has withheld payment of charges in [GLCC’s] bills to the extent that such charges are 

unlawful.”  Doc. No. 17-1 at 18 (quoting Doc. No. 11 at ¶¶ 1, 35).  According to 
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GLCC, this means AT&T has suffered no damages and, therefore, has no standing to 

assert its claims.  Id. at 18-19 (citing Beattie v. CenturyTel, Inc., 511 F.3d 554, 565 

(6th Cir. 2007) and Alliance Commc’ns Coop. v. Global Crossing Telecomms., Inc., 

663 F. Supp. 2d 807 (D.S.D. 2009)). 

 AT&T does not dispute GLCC’s legal theory.  That is, it does not deny that it 

must have actually paid some of the disputed charges in order to have standing under 

the Act.  Instead, AT&T states that the pleadings show it has, in fact, paid some of 

those charges.  It notes that GLCC’s complaint includes an express allegation that 

AT&T paid GLCC in April 2012 for certain services.  Doc. No. 20 at 19 (citing Doc. 

No. 1 at ¶ 35).  It has also submitted a declaration indicting that it paid over $100,000 

to GLCC for charges AT&T contends were improperly billed.  As such, AT&T argues 

that it has suffered the requisite injury and therefore has standing to pursue claims 

under the Act. 

 Of course, for purposes of GLCC’s Rule 12 motion I cannot consider AT&T’s 

supporting declaration.  See, e.g., Whitney, 700 F.3d at 1128.  Nor am I persuaded by 

AT&T’s effort to contradict its own pleading by reference to GLCC’s complaint.  

AT&T’s answer expressly states that “it has withheld payment of charges in [GLCC’s] 

bills to the extent that such charges are unlawful.”  Doc. No. 11 at 8, ¶ 35.  AT&T 

does not allege that it paid some unlawful charges, only that it withheld payment “to the 

extent” that the charges “are unlawful.”  In other words, according to AT&T’s own 

pleading, when it deemed a charge to be “unlawful,” it refused to pay it. 

 GLCC’s complaint does not contain an allegation that AT&T has paid disputed 

charges.  In paragraph 35, GLCC simply alleges that AT&T has not paid GLCC for 

access services “since its last payment in April 2012.”  Doc. No. 1 at ¶ 35.  GLCC 

does not allege that AT&T’s payment in April 2012 constituted payment for charges 
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AT&T claims to be unlawful.3  Indeed, it is impossible to determine, solely from the 

parties’ respective pleadings, which charges were addressed by the April 2012 

payment. Thus, pointing to GLCC’s paragraph 35 does not cure AT&T’s failure to 

allege that it has paid any disputed charges (let alone AT&T’s affirmative statement that 

it withheld payment “to the extent” AT&T deems GLCC’s charges to be unlawful). 

 GLCC has correctly identified a significant flaw in AT&T’s pleading.  The next 

question is:  What is the appropriate remedy?  AT&T asks that it be given the chance to 

amend its pleading, if necessary.  See Doc. No. 20 at 19 n.34.  During the hearing, 

GLCC’s counsel acknowledged that it would be appropriate to give AT&T the 

opportunity to cure the flaw, if possible, with an amended pleading.  I agree that if 

AT&T is able to allege, in good faith, that it has suffered injury in the form of payment 

of unlawful charges, it should be permitted to do so.  As such, I will recommend that 

GLCC’s motion to dismiss the counterclaim for lack of standing be denied without 

prejudice and that AT&T be granted leave to file an amended counterclaim to cure its 

deficient pleading of facts demonstrating injury.  Meanwhile, because AT&T’s failure 

to plead injury appears to be a purely technical deficiency, which AT&T claims it can 

easily resolve by way of amendment, I will address the remaining arguments raised by 

GLCC’s motion to dismiss. 

  

  2. Counterclaim Count I 

   a. Overview    

 In Count I, AT&T alleges that GLCC has billed it for services that are not 

recoverable pursuant to the Tariff.  It first notes that federal law allows GLCC to bill it 

                                                 
3 Even if paragraph 35 could be deemed to include an allegation by GLCC that AT&T paid a 
disputed charge, AT&T did not admit this portion of paragraph 35 in its answer.  AT&T 
admitted only that it withheld payment of GLCC’s charges “to the extent that such charges are 
unlawful.”  Doc. No. 11 at 8, ¶ 35.   
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only for those services described in its tariff.  Doc. No. 11 at ¶ 43.  It then delves into 

the various terms and definitions contained in the Tariff alleging, among other things, 

that GLCC can bill IXCs for switched access services to and from “End Users,” 

meaning customers that purchase interstate or foreign telecommunications service for a 

fee.  Id. at ¶¶ 44-45, 72.  AT&T asserts that if GLCC’s conference call customers “are 

not paying a fee to [GLCC] for an ‘interstate or foreign telecommunications service,’” 

then GLCC is not providing tariffed switched access service to AT&T and, therefore, 

GLCC may not bill AT&T for that service.  Id. at ¶¶ 45, 72-73.  AT&T further 

alleges, based on information and belief, that the conference call customers “are not 

paying a fee to [GLCC] for an interstate or foreign telecommunications service.”  Id. at 

¶ 47.  Thus, AT&T contends that GLCC’s attempts to bill it pursuant to the Tariff 

constitute an unjust and unreasonable practice.  Id. at ¶¶ 74-75. 

 

   b. Summary of the Arguments 

 In its motion to dismiss, GLCC construes Count I as presenting a theory that 

GLCC can bill IXCs under the Tariff only to the extent GLCC provides tariffed 

services to a customer.  Doc. No. 17-1 at 6.  That is, GLCC interprets Count I to 

allege that GLCC can bill AT&T for switched access service only when GLCC’s 

customers purchase interstate telecommunications service from GLCC pursuant to a 

tariff.  GLCC then argues that the FCC has never required CLECs to tariff their 

charges to their own customers.  Id. at 6-7.  Indeed, GLCC states that the FCC has 

expressly elected not to regulate the relationship between CLECs and their customers.  

According to GLCC, the FCC deems an “End User” to be “any paying customer” of a 

CLEC.  Id. at 7.  Thus, GLCC argues, so long as its conference call customers are 

paying a fee to GLCC for interstate services, AT&T and other IXCs are required to pay 

GLCC’s tariffed rates for switched access service.  Id. at 7-8.  Finally, GLCC contends 
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that AT&T’s assertion on information and belief that no fee is being paid is insufficient, 

as AT&T does not allege facts that make the assertion plausible.  Id. at 8. 

 In its resistance, AT&T contends that Count I presents two independent, 

alternative theories.  Doc. No. 20 at 7-11.  It first argues that Count I raises a purely 

factual question as to whether GLCC’s conference call customers are paying any fees at 

all – tariffed or otherwise – for GLCC’s services.  Id. at 7-8.  AT&T asserts that for 

purposes of GLCC’s motion to dismiss, this allegation must be accepted as true.  Id. at 

7.  And, according to AT&T, if the allegation is true, the conference call customers are 

not End Users within the meaning of the Tariff and GLCC has no right to bill AT&T 

for calls terminating to those customers.  Id. at 7-8.  AT&T contends that its “no fee” 

allegation is plausible in light of GLCC’s documented business practices, referencing an 

IUB finding in 2009 that GLCC’s conference calling customers were not End Users 

because they did not pay for GLCC’s services.  Id. at 8.  AT&T further notes that 

GLCC’s financial arrangements are not publicly-available, meaning AT&T cannot, at 

this stage of the case, provide evidence or make more-specific allegations supporting its 

“no fee” allegation.  Id.   

 AT&T further argues, in the alternative, that even if conference call customers 

are paying fees to GLCC, the services GLCC provides to those customers are not 

described in the Tariff.  Id. at 9-11.  AT&T contends that since GLCC elected to file a 

tariff for interstate telecommunications services, its End Users are only those customers 

who purchase the services described in that tariff.  Because the Tariff does not describe 

any services GLCC provides to its own customers, AT&T argues that those customers 

cannot be End Users.  Thus, whether or not GLCC’s customers pay fees to GLCC, 

AT&T argues that GLCC’s attempts to bill AT&T pursuant to the Tariff constitute 

unjust and unreasonable practices. 
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 In its reply, GLCC accuses AT&T of rewriting Count I.  It argues that Count I 

must stand or fall on AT&T’s legal contention that GLCC “is authorized to provide 

interstate or foreign telecommunications only pursuant to its federal tariff.”  Doc. No. 

24 at 1 (quoting Doc. No. 11 at ¶ 47).  It then reiterates its argument that it is entitled 

to bill AT&T for switched access service pursuant to the Tariff so long as GLCC’s 

customers are paying any fees, not just tariffed fees, for GLCC’s services.  Id. at 2-3.  

Finally, GLCC again contends that AT&T has failed to allege sufficient facts to support 

its claim, on information and belief, that GLCC’s conference calling customers pay no 

fees to GLCC.  Id. at 3. 

 

   c. Discussion 

    i. Has AT&T Alleged That No Fees Are Being Paid?   

 GLCC contends, in its reply brief, that AT&T has attempted to rewrite Count I 

to avoid dismissal.  GLCC states:  “The allegations in AT&T’s counterclaims make 

clear that its assertion that ‘the conference calling companies are not paying a fee to 

[GLCC] for an interstate or foreign telecommunications service’ is dependent upon its 

legal conclusion that ‘[GLCC] is authorized to provide interstate or foreign 

telecommunications services only pursuant to its federal tariff.’”  Doc. No. 24 at 1.  

While GLCC may construe Count I in this manner, I do not agree that this is the only 

possible construction. 

 As AT&T notes, it has made the following, specific allegation:  “Upon 

information and belief, the conference calling companies are not paying a fee to 

[GLCC] for an interstate or foreign telecommunications service, and thus [GLCC] has 

not provided switched access services to AT&T for calls to and from these companies.”  

Doc. No. 11 at ¶ 47.  The “[u]pon information and belief” qualification strongly 

suggests AT&T is making a factual allegation that no fees are being paid - period.  If 
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AT&T intended to concede that some fees are being paid, and rely on the fact that they 

are not tariffed fees, it would not have had to qualify the allegation.  There is no 

dispute that GLCC’s customers are not paying fees to GLCC pursuant to a tariff.  

Indeed, AT&T avers – and GLCC agrees – that the Tariff describes no fees that GLCC 

may charge to its own customers.  If Count I is based solely on a theory that GLCC 

receives no tariffed fees from its customers, there would be no need for AT&T to 

allege, only on information and belief, that conference call customers are not paying 

fees to GLCC.   

 Even after Twombly, pleadings are to be construed liberally.  See Fed. R. Civ. 

P. 8(a)(2); accord Erickson v. Pardus, 551 U.S. 89, 93-94 (2007) (“[Rule] 8(a)(2) 

requires only ‘a short and plain statement of the claim showing that the pleader is 

entitled to relief.’  Specific facts are not necessary; the statement need only ‘give the 

defendant fair notice of what the ... claim is and the grounds upon which it rests.’”) 

(quoting Twombly, 550 U.S. at 555).  When viewed liberally, I find that AT&T’s 

counterclaim does include a factual allegation that GLCC’s conference call customers 

are not paying fees of any kind to GLCC.  This does not mean the allegation is 

plausible (I will address that question next).  But the allegation is, at least, there.  

AT&T is entitled to resist the motion to dismiss Count I by arguing that it has made a 

plausible allegation that GLCC receives no fees from its conference call customers. 

 

    ii. Is The Allegation Plausible?   

 GLCC argues that even if AT&T has actually alleged that no fees are paid, the 

allegation is not plausible.  GLCC notes that AT&T relies on a 2009 decision in which 

the IUB found that GLCC’s conference call customers were not paying for GLCC’s 

services.  According to GLCC, this reliance does not give rise to a plausible allegation 
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because it asks the court to assume GLCC has not changed its business practices in the 

aftermath of that IUB ruling.  Doc. No. 24 at 2-3. 

 In reviewing the counterclaim as a whole, however, I note that AT&T’s “no fee” 

allegation is supported by more than a five-year-old IUB ruling.  Throughout its 

counterclaim, AT&T makes numerous allegations concerning GLCC’s business 

practices, particularly with regard to access stimulation activities.  See, e.g., Doc. No. 

11 at ¶¶ 34-40.  AT&T contends the IUB has found GLCC to have engaged in 

improper conduct, such as providing local access service in areas where GLCC was not 

authorized to do so and presenting false information to the IUB (either knowingly or 

due to managerial incompetence).  Id. at ¶¶ 38-40.  AT&T’s counterclaim incorporates 

(and includes as an attachment) an IUB ruling issued March 30, 2012, which makes 

numerous unflattering findings about GLCC, its practices and its management.  See 

Doc. No. 11-1.4  AT&T then alleges, on information and belief, that “conference 

calling companies are not paying a fee to Great Lakes for an interstate or foreign 

telecommunications service.”  Doc. No. 11 at ¶ 47. 

 In deciding plausibility, courts must employ “judicial experience” and “common 

sense.”  Whitney, 700 F.3d at 1128.  A claim has facial plausibility when the pleading 

contains factual content that allows the court to draw the reasonable inference that the 

defending party is liable for the misconduct alleged.  Twombly, 550 U.S. at 556.  In 

light of GLCC’s operational track record, at least as it is portrayed by AT&T’s 

allegations and the prior IUB’s rulings, I find AT&T’s “no fee” allegation to be clearly 

plausible.  GLCC has failed to collect fees from its conference call customers in the 

                                                 
4 Neither party argues that it is improper for me to consider this IUB ruling, or other rulings 
referenced by the parties, for purposes of GLCC’s motion to dismiss.  As noted above, in 
deciding a Rule 12(b)(6) motion courts may consider materials attached to the pleadings and 
materials that are part of the public record.  Whitney, 700 F.3d at 1128; Miller, 688 F.3d at 
931. 
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past, has made false statements about its business practices and, indeed, has been 

criticized by the IUB for not changing its business practices even after being directed to 

do so.  For example, in its 2012 order the IUB found GLCC’s “claim to have been 

offering service in the Lake Park exchange was false.”  Doc. No. 11-1 at 12-13.  The 

IUB characterized various GLCC representations as “untrue,” “false” and “not 

credible.”  See, e.g. id. at 14, 20-21.  The IUB also noted that GLCC had not changed 

certain practices between 2009 and 2012 despite being directed to do so in the 2009 

order.  Id. at 23-24.   

 In short, in accepting AT&T’s factual allegations as true and in taking the IUB’s 

prior findings at face value, it is not sheer speculation for AT&T to allege, on 

information and belief, that GLCC still does not collect fees from its conference call 

customers.  Put another way, at this stage of the case AT&T has made sufficient factual 

allegations to allow a reasonable inference that GLCC is acting in that manner.  Of 

course, whether or not this is actually true is an issue for another day.  For purposes of 

GLCC’s motion to dismiss, however, AT&T has plead sufficient facts to put at issue 

whether GLCC’s customers paid fees to GLCC in connection with the switched access 

service charges that GLCC has billed to AT&T.   

 If no fees were paid, then those customers are not End Users within the meaning 

of the Tariff.  The Tariff contains a definition of “End User” that states, inter alia:  

“An End User must pay a fee to the Company for telecommunications services.”  Doc. 

No. 17-3 at 11.  GLCC does not contend otherwise and, indeed, takes the position that 

an “End User” is “any paying customer.”  Doc. No. 17-1 at 7.   

 If GLCC’s conference call customers are not End Users, then AT&T is not a 

Buyer, as the Tariff defines “Buyer” as an IXC “utilizing the Company’s Access 

Service to complete a Call to or from End Users.”  Doc. No. 17-3 at 10 [emphasis 

added].  The Tariff further defines “Access Charge” as a charge “assessed to the Buyer 
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through which the Company is compensated for providing Access.”  Id.  Based on 

these definitions, if GLCC’s conference call customers are not End Users, then AT&T 

is not a Buyer with regard to calls terminated to those customers and any charges billed 

to AT&T by GLCC would not be authorized by the Tariff. 

 Because AT&T plausibly alleges that GLCC’s customers are not paying fees, 

AT&T is entitled to conduct discovery to explore the accuracy of that allegation.  If it 

is true, then AT&T has almost certainly been overbilled since the Tariff took effect. 

For this reason, I will recommend that GLCC’s motion to dismiss be denied with 

regard to Count I of AT&T’s counterclaim. 

 Denying GLCC’s motion to dismiss Count I for this reason renders it 

unnecessary, at this time, to resolve AT&T’s alternative, legal argument that a 

customer must pay tariffed fees in order to be an End User.  If discovery reveals that 

no fees are being paid, this issue will be moot.  If fees of some kind are being paid, the 

issue can be revisited at a later stage of the case.5 

 

  3. Counterclaim Count II   

   a. Overview 

 In Count II, AT&T complains that GLCC’s interstate switched access rates, as 

reflected in the Tariff, are so high as to be unjust and unreasonable in violation of 47 

U.S.C. § 201(b).  Doc. No. 11 at ¶¶ 51-56, 78-83.  AT&T notes that GLCC has 

adopted Qwest’s rates, as required by the Connect America Fund Order, but alleges that 

                                                 
5 Whether GLCC’s conference call customers are paying fees to GLCC may not be a simple 
“yes or no” question.  During the hearing, there was some definitional discussion concerning 
the concept of a “fee.”  AT&T suggested, for example, that even the payment of some kind of 
fee would not turn a GLCC customer into an End User if that fee is ultimately rebated to the 
customer, through revenue sharing or otherwise.  There is no need to take up this issue in the 
abstract.  The question of whether GLCC’s customers are paying fees such that they qualify as 
End Users is best resolved after the factual record has been developed.  
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those rates are nonetheless too high because GLCC’s cost structure is not comparable to 

Qwest’s.  Id. at ¶¶ 52-54, 79-80.  AT&T further alleges that GLCC’s charges for 

interstate switched access far exceed its charges for intrastate switched access thus, 

according to AT&T, demonstrating that the rates set forth in the Tariff are unjust and 

unreasonable. 

 

   b. Summary of the Arguments 

 In its motion to dismiss, GLCC contends that Count II must be dismissed 

pursuant to the filed tariff doctrine (also sometimes referred to as the filed rate 

doctrine).  Doc. No. 17-1 at 9-10.  GLCC asserts that AT&T is making an improper 

collateral attack on a lawfully-filed tariff and contends that the FCC, not the federal 

courts, must determine the reasonableness of its rates.  Id. at 10-12. 

 In its resistance, AT&T argues that even if the filed tariff doctrine bars its claim 

for damages, it is entitled to seek prospective relief from an allegedly-unlawful tariff.  

Doc. No. 20 at 11-12.  It contends that it has the option of challenging the 

reasonableness of the Tariff in federal court or at the FCC, but not both.  Id. at 12.  It 

further argues that while the federal courts may not be in a position to establish new, 

reasonable rates, those courts are empowered to strike down unreasonable tariffs.  

According to AT&T, such an outcome would require GLCC to file a new tariff, the 

reasonableness of which could then be litigated at the FCC.  Id. at 12-13.  Finally, 

AT&T notes that the court could refer Count II to the FCC under the primary 

jurisdiction doctrine as opposed to dismissing it outright. 

 In reply, GLCC disputes AT&T’s contention that federal courts may review the 

reasonableness of tariffs filed with the FCC.  Doc. No. 24 at 4.  GLCC contends that 

only the FCC itself may investigate and prescribe prospective changes to a carrier’s 

tariff.  Id.  
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   c. Discussion 

 As plead by AT&T, Count II demands damages, interest and other forms of 

relief based on AT&T’s claim that the rates set forth in the Tariff are unjust and 

unreasonable.  See Doc. No. 11 at ¶¶ 82-83.  In response to GLCC’s motion to 

dismiss, AT&T now admits that it is entitled, at most, to prospective relief in the form 

of an order that would, in effect, strike the Tariff.  Doc. No. 20 at 12-13.  AT&T no 

longer contends that it would be entitled to damages for the period of time between the 

tariff’s effective date and the date of the order it requests. 

 AT&T’s rather sharp retreat illustrates that Count II was ill-conceived and 

poorly drafted.  The filed tariff doctrine prevents a court from awarding any form of 

relief that would have the effect of imposing rates other than those reflected in a duly-

filed tariff.  See, e.g., Firstcom, Inc. v. Qwest Corp., 555 F.3d 669, 680-81 (8th Cir. 

2009) (rejecting fraud and promissory estoppel claims brought by customer seeking to 

enforce an allegedly-promised discount).  In Firstcom, the court explained the doctrine 

as follows: 

The filed rate doctrine “forbids a regulated entity [from charging] rates 
for its services other than those properly filed with the appropriate federal 
regulatory authority.” The filed rate doctrine prohibits a party from 
recovering damages measured by comparing the filed rate and the rate that 
might have been approved absent the conduct in issue. 

 
Id. at 679 (quoting H.J. Inc. v. Nw. Bell Tel. Co., 954 F.2d 485, 488 (8th Cir.), cert. 

denied, 504 U.S. 957 (1992)).  Yet Count II plainly asks the court to (a) decide that the 

rates reflected in the Tariff are too high, (b) determine a just and reasonable rate and 

(c) award damages to AT&T to the extent that any charges it may have paid pursuant to 

the Tariff exceed the court-established, just and reasonable charges.  Doc. No. 11 at ¶¶ 

77-83.  As plead, Count II plainly violates the filed tariff doctrine.  To the extent Count 

II seeks any form of relief for any period of time during which the Tariff is lawfully in 
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effect, it must be dismissed.  Not stayed, referred to the FCC or otherwise kept on 

some form of judicial life support, but simply dismissed.  The filed tariff doctrine 

compels that result.  See Crumley v. Time Warner Cable, Inc., 556 F.3d 879, 881-82 

(8th Cir. 2009) (affirming dismissal of customer’s claims against a cable television 

provider). 

 As for prospective relief, AT&T is correct that the filed tariff doctrine does not 

preclude all legal challenges to a tariff.  The FCC has stated: 

[T]he Filed Rate Doctrine does not insulate tariffs from legal challenge.  
As we have previously stated, “it is well established that the rates and 
practices carriers seek to shelter pursuant to the Filed Rate Doctrine are 
always subject to an inquiry into their reasonableness.”  Where, as here, 
the Commission determines that a tariff violates [47 U.S.C. §] 201(b), the 
Filed Rate Doctrine is no defense. 
 

In re Bell Atlantic-Delaware, Inc., 15 FCC Rcd. 20665, ¶ 20 (2000) [footnotes 

omitted].  The question remains, however, whether this court is the correct forum for 

AT&T’s challenge.  AT&T notes that the federal district courts have subject matter 

jurisdiction over claims that challenge practices as allegedly being unjust or 

unreasonable.  Doc. No. 20 at 12 (citing 47 U.S.C. §§ 206-208).  GLCC does not 

argue otherwise.  However, AT&T’s challenge to the rates set forth in the Tariff 

invokes the primary jurisdiction doctrine, which “is concerned with promoting proper 

relationships between the courts and administrative agencies charged with particular 

regulatory duties.”  United States v. Western Pac. R.R. Co., 352 U.S. 59, 63 (1956).  

The Eighth Circuit Court of Appeals has explained: 

Primary jurisdiction is a common-law doctrine that is utilized to 
coordinate judicial and administrative decision making.  See Red Lake 
Band of Chippewa Indians v. Barlow, 846 F.2d 474, 476 (8th Cir. 1988).  
The doctrine allows a district court to refer a matter to the appropriate 
administrative agency for a ruling in the first instance, even when the 
matter is initially cognizable by the district court.  See Iowa Beef 
Processors, Inc. v. Illinois Cent. Gulf R.R. Co., 685 F.2d 255, 259 (8th 
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Cir. 1982).  There exists no fixed formula for determining whether to 
apply the doctrine of primary jurisdiction.  See United States v. Western 
Pac. R.R. Co., 352 U.S. 59, 64, 77 S.Ct. 161, 165, 1 L.Ed.2d 126 
(1956).  Rather, in each case we consider whether the reasons for the 
doctrine are present and whether applying the doctrine will aid the 
purposes for which the doctrine was created.  See United States v. 
McDonnell Douglas Corp., 751 F.2d 220, 224 (8th Cir. 1984). We are 
always reluctant, however, to invoke the doctrine because added expense 
and undue delay may result. See id. 
 
One reason courts apply the doctrine of primary jurisdiction is to obtain 
the benefit of an agency's expertise and experience.  The principle is 
firmly established that “in cases raising issues of fact not within the 
conventional experience of judges or cases requiring the exercise of 
administrative discretion, agencies created by Congress for regulating the 
subject matter should not be passed over.”  Far East Conference v. United 
States, 342 U.S. 570, 574, 72 S.Ct. 492, 494, 96 L.Ed. 576 (1952).  In 
fact, agency expertise is the most common reason for applying the 
doctrine. See Barlow, 846 F.2d at 476.  Another reason is to promote 
uniformity and consistency within the particular field of regulation.  See 
Nader v. Allegheny Airlines, Inc., 426 U.S. 290, 303–04, 96 S.Ct. 1978, 
1986–87, 48 L.Ed.2d 643 (1976). 
 

Access Telecomms. v. Sw. Bell Tel. Co., 137 F.3d 605, 608 (8th Cir. 1998).    

 AT&T’s claim for prospective relief in Count II presents a textbook scenario for 

invoking primary jurisdiction.  The FCC issued the Connect America Fund Order after 

undertaking an extensive investigative process: 

There has been enormous interest in and public participation in our data-
driven reform process.  We have received over 2,700 comments, reply 
comments, and ex parte filings totaling over 26,000 pages, including 
hundreds of financial filings from telephone companies of all sizes, 
including numerous small carriers that operate in the most rural parts of 
the nation. We have held over 400 meetings with a broad cross-section of 
industry and consumer advocates. We held three open, public workshops, 
and engaged with other federal, state, Tribal, and local officials 
throughout the process. 
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See Connect America Fund Order at ¶ 12 [footnote omitted].  As discussed earlier, one 

outcome of that lengthy process was a determination by the FCC that the switched 

access rates of access-stimulating CLECs should be benchmarked “to the rates of the 

price cap LEC with the lowest interstate switched access rates in the state.”  Id. at ¶ 

679.  Moreover, the FCC reserved the right to demand even lower rates under certain 

circumstances: 

[S]hould the traffic volumes of a competitive LEC that meets the access 
stimulation definition substantially exceed the traffic volumes of the price 
cap LEC to which it benchmarks, we may reevaluate the appropriateness 
of the competitive LEC's rates and may evaluate whether any further 
reductions in rates is warranted. 
 

Id. at ¶ 690.   

 Here, there is no dispute that GLCC complied with the Order’s “benchmark” 

requirement by filing the Tariff.  AT&T claims, however, that GLCC’s rates are still 

too high and that the FCC-created exception should apply.  That is, the exception in 

which the FCC indicated that “we may reevaluate” a CLEC’s rates and “evaluate 

whether any further reductions in rates is warranted.”  Id. [emphasis added].  Having 

enacted a benchmarking framework subject to an exception when an access-stimulating 

CLEC’s volumes “substantially exceed” those of the benchmarked LEC, the FCC is 

clearly the correct entity to determine when that exception may apply.  Moreover, when 

the exception does apply, the FCC – as opposed to a federal district court – is in the 

best position to determine the appropriate rate reduction. 

 In short, the interests of agency expertise, consistency and uniformity compel a 

finding that the FCC has primary jurisdiction over AT&T’s claim that GLCC’s 

switched access rates, while benchmarked as required by the Connect America Fund 

Order, are nonetheless unreasonable under the circumstances.  When primary 

jurisdiction applies, a federal court may either stay or dismiss a claim in favor of the 
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appropriate agency.  United States v. Henderson, 416 F.3d 686, 691 (8th Cir. 2005) 

(citing Jackson v. Swift Eckrich, Inc., 53 F.3d 1452, 1456 (8th Cir. 1995)).  Given 

AT&T’s concession that any relief it might be entitled to obtain pursuant to Count II 

would be purely prospective, there is no need to delay the other claims in this lawsuit 

while AT&T litigates its “unreasonable rate” claim at the FCC.  Instead, I recommend 

that Count II be dismissed without prejudice pursuant to the primary jurisdiction 

doctrine. 

 

  4. Counterclaim Count III  

   a. Overview 

 In Count III, AT&T seeks relief from GLCC’s alleged refusal to negotiate a 

direct interconnection between GLCC’s and AT&T’s facilities.  AT&T contends that it 

has a direct trunking arrangement with another LEC (Qwest) and has attempted to 

negotiate such an arrangement with GLCC, but GLCC has refused.  Doc. No. 11 at ¶¶ 

57, 88-89.  AT&T further contends (a) that such an arrangement would dramatically 

reduce its transportation charges regarding GLCC’s traffic and (b) that GLCC has 

established a direct trunking relationship with at least one other (unnamed) carrier.  Id. 

at ¶¶ 60, 62, 86-89.  According to AT&T, GLCC’s refusal to negotiate is an unjust and 

unreasonable practice, in violation of 47 U.S.C. § 201(b), and amounts to unreasonable 

discrimination in violation of 47 U.S.C. § 202(a).   

 

   b. Summary of the Arguments 

 In its motion to dismiss, GLCC argues (a) AT&T has no private right of action 

to bring this claim, under either Section 201(b) or Section 202(a), and (b) AT&T has 

not plead sufficient facts to support a claim under Section 202(a).  Doc. No. 17-1 at 13-
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18.  GLCC further argues that CLECs have no legal duty to directly connect their 

networks to those of other carriers.  Id. at 13-14. 

 In its resistance, AT&T argues that it does, in fact, have the right to bring suit to 

seek relief from practices that violate Section 201(b) or Section 202(a) and, further, that 

it has properly plead such a claim.  Doc. No. 20 at 13-14.  AT&T cites to cases and 

FCC rulings in support of its contention that a common carrier may challenge 

allegedly-unreasonable practices in federal court.  Id. at 14-16.  AT&T further contends 

that it has plead facts sufficient to state a claim for unlawful discrimination under 

Section 202(a).  Id. at 17-18.  In the alternative, AT&T suggests that this court may 

refer Count III to the FCC for its consideration under the primary jurisdiction doctrine.  

Id. at 15-16. 

 In reply, GLCC again notes that it has no duty to enter into a direct connection 

arrangement with AT&T and contends that this court is not the proper forum for 

AT&T’s complaint.  GLCC argues that Count III should be dismissed without prejudice 

and that AT&T should then, if it so chooses, present the issue to the FCC. 

 

   c. Discussion 

 As previously noted, AT&T brings Count III pursuant to Sections 201(b) and 

202(a) of the Act.  Section 201(b) declares that it is unlawful for any common carrier to 

engage in any “unjust or unreasonable” practice.  47 U.S.C. § 201(b).  Section 202(a) 

forbids “any unjust or unreasonable discrimination in charges, practices, classifications, 

regulations, facilities, or services.”  47 U.S.C. § 202(a).  AT&T claims that GLCC’s 

alleged refusal to establish a direct connection violates both statutes. 

 After careful review of the parties’ arguments, I conclude that Count III, like 

Count II, should be referred to the FCC pursuant to the primary jurisdiction doctrine.  

In reaching this conclusion, I adopt the reasoning – but not the ultimate conclusion – of 
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the Ninth Circuit Court of Appeals in North Cnty. Commc’ns Corp. v. California 

Catalog & Tech., 594 F.3d 1149 (9th Cir. 2010).  In that case, a CLEC filed suit under 

Section 201(b) to enforce various compensation arrangements with a commercial 

mobile radio service (CMRS) provider.  Id. at 1151-52.  In considering whether the 

plaintiff had a private right of action to enforce Section 201(b), the Ninth Circuit Court 

of Appeals stated that while Section 201(b) is broadly-worded, “a more reasonable 

interpretation is that it is within the [FCC]'s purview to determine whether a particular 

practice constitutes a violation for which there is a private right to compensation.”  Id. 

at 1158.  The court explained:  

North County essentially requests that the federal courts fill in the 
analytical gap stemming from the absence of a [FCC] determination 
regarding § 201(b).  This we decline to do.  The district court properly 
dismissed North County's declaratory judgment claim premised on § 
201(b), because entry of a declaratory judgment “would ... put 
interpretation of a finely-tuned regulatory scheme squarely in the hands of 
private parties and some 700 federal district judges, instead of in the 
hands of the [FCC].” 
 

Id. (quoting Greene v. Sprint Commc'ns Co., 340 F.3d 1047, 1053 (9th Cir. 2003), 

which, in turn, quoted Conboy v. AT & T Corp., 241 F.3d 242, 253 (2d Cir. 2001)).  

The court then noted that the FCC “has not determined that the CMRS providers' lack 

of payment to CLECs . . . violates § 201(b).”  Id. at 1158.  For that reason, the court 

affirmed the district court’s dismissal of the CLEC’s claim, holding that a private party 

has no right of action under the Act to seek relief from an allegedly unjust or 

unreasonable practice unless the FCC has already found that practice to be unjust or 

unreasonable.  Id. at 1160-61. 

 In reaching this holding, the Ninth Circuit found support in Global Crossing 

Telecomms. v. Metrophones Telecomms., 550 U.S. 45 (2007).  There, a payphone 

service provider (PSP) sued an IXC to recover compensation required by FCC 
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regulations.  Id. at 47.  The FCC had already declared that an IXC’s refusal to pay the 

required compensation was an unjust or unreasonable practice in violation of Section 

201(b).  Id.  In light of this regulatory determination by the FCC, the Global Crossing 

majority held that the PSP had a private right of action, pursuant to Section 207, to sue 

for damages resulting from that unjust or unreasonable practice.  Id. at 54-55. 

 The North County court stated:  “In contrast to the facts in Global Crossing, the 

[FCC] has not made any findings that CMRS providers' failure to compensate CLECs 

constitutes an unreasonable practice in violation of § 201(b).”  594 F.3d at 1160.  

While that is clearly true, the Global Crossing court did not go so far as to hold that a 

private cause of action to enforce Section 201(b) can never arise in the absence of a 

prior FCC determination that the challenged practice is unjust or unreasonable.  As 

AT&T notes, the FCC itself does not appear to take this position.  See Doc. No. 20 at 

15-16 (citing AT&T Corp. v. All American Tel. Co., 28 FCC Rcd. 3477, ¶ 29 & n.127 

(2013), and AT&T Corp. v. Alpine Commc’ns, 27 FCC Rcd. 11511, ¶ 41 (2012), 

recon. denied, 27 FCC Rcd. 16606 (2012)).6   Nor is there binding Eighth Circuit 

Court of Appeals authority, or significant nonbinding authority from other jurisdictions, 

akin to North County.7 

 In short, it is at least arguable that the North County court went too far in 

holding that there can never be a private right of action to challenge a practice under 

Section 201(b) unless the FCC has already declared the practice to be unjust or 

                                                 
6 In Alpine, the FCC found that AT&T’s claim had been “properly brought” in federal court 
before being referred under the primary jurisdiction doctrine.  27 FCC Rcd. 11511, at ¶ 41. 
   
7 The Third Circuit Court of Appeals has cited North County favorably.  See Hoffman v. 
Rashid, 388 F. App’x 121, 123 (3d Cir. 2010) (per curiam); see also Havens v. Mobex 
Network Servs., LLC, Civ. No. 11-993 (KSH), 2012 WL 3600291, at *7 (D.N.J. Aug. 20, 
2012) (citing North County favorably but noting that it represents a “particularly stringent 
view”). 
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unreasonable.  I need not reach that issue, however, because – for the same policy 

reasons expressed in North County – I conclude that Count III should be referred to the 

FCC under the primary jurisdiction doctrine.  AT&T argues that it is unjust or 

unreasonable for GLCC to refuse to establish a direct connection, either because (a) the 

volume of traffic generated by GLCC’s access-stimulation practices renders GLCC’s 

decision unjust or unreasonable (the Section 201(b) theory) or (b) GLCC has allegedly 

established a direct connection with another IXC (the Section 202(a) theory).  

Congress, however, has elected to require only that telecommunications carriers 

establish direct or indirect connections with each other.  See 47 U.S.C. § 251(a).8   If 

there are to be circumstances under which a direct connection is the only just and 

reasonable option, those circumstances should be determined by the FCC, not by the 

various federal courts.   

 As with Count II, the interests of agency expertise, consistency and uniformity 

compel a finding that the FCC has primary jurisdiction over AT&T’s claim that 

GLCC’s alleged refusal to establish a direct connection is unjust or unreasonable.  And, 

as with Count II, I find that there is no reason to stay or delay this case pending the 

FCC’s consideration of that claim.  GLCC commenced this action to collect billed 

amounts allegedly owed by AT&T.  While Counts I and IV of AT&T’s counterclaim 

raise issues that could directly impact GLCC’s right to payment of its invoices, Counts 

II and III do not.  There is no reason to put GLCC’s claims on hold while the FCC 

considers the issues raised in Counts II and III.  As with Count II, I recommend that 

Count III be dismissed without prejudice pursuant to the primary jurisdiction doctrine.  

                                                 
8 “Each telecommunications carrier has the duty — (1) to interconnect directly or indirectly 
with the facilities and equipment of other telecommunications carriers . . . .”  47 U.S.C. § 
251(a)(1) [emphasis added]. 
 

Case 5:13-cv-04117-DEO   Document 32   Filed 06/24/14   Page 32 of 47

PUBLIC VERSION



33 
 

VII. THE MOTION FOR SUMMARY JUDGMENT 

 GLCC seeks entry of summary judgment in its favor on the issue of AT&T’s 

liability, arguing that AT&T no longer has the right to dispute invoices issued by 

GLCC because AT&T failed to comply with dispute resolution provisions set forth in 

the Tariff. 

 

 A. Applicable Standards 

 Any party may move for summary judgment regarding all or any part of the 

claims asserted in a case.  Fed. R. Civ. P. 56(a).  Summary judgment is appropriate 

when “the pleadings, depositions, answers to interrogatories, and admissions on file, 

together with affidavits, if any, show that there is no genuine issue of material fact and 

that the moving party is entitled to a judgment as a matter of law.”  Celotex Corp. v. 

Catrett, 477 U.S. 317, 322 (1986).  A material fact is one that “‘might affect the 

outcome of the suit under the governing law.’”  Anderson v. Liberty Lobby, Inc., 477 

U.S. 242, 248 (1986).  Thus, “the substantive law will identify which facts are 

material.”  Id.  Facts that are “critical” under the substantive law are material, while 

facts that are “irrelevant or unnecessary” are not.  Id.   

 “An issue of material fact is genuine if it has a real basis in the record,” 

Hartnagel v. Norman, 953 F.2d 394, 395 (8th Cir. 1992) (citing Matsushita Elec. 

Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586-87 (1986)), or when “‘a 

reasonable jury could return a verdict for the nonmoving party’ on the question,” 

Woods v. DaimlerChrysler Corp., 409 F.3d 984, 990 (8th Cir. 2005) (quoting 

Anderson, 477 U.S. at 248).  Evidence that only provides “some metaphysical doubt as 

to the material facts,” Matsushita, 475 U.S. at 586, or evidence that is “merely 

colorable” or “not significantly probative,” Anderson, 477 U.S. at 249-50, does not 

make an issue of material fact genuine. 
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 As such, a genuine issue of material fact requires “sufficient evidence supporting 

the claimed factual dispute” so as to “require a jury or judge to resolve the parties' 

differing versions of the truth at trial.” Anderson, 477 U.S. at 248-49 (citation and 

internal quotation marks omitted).  The party moving for entry of summary judgment 

bears “the initial responsibility of informing the court of the basis for its motion and 

identifying those portions of the record which show a lack of a genuine issue.” 

Hartnagel, 953 F.2d at 395 (citing Celotex, 477 U.S. at 323).  Once the moving party 

has met this burden, the nonmoving party must go beyond the pleadings and by 

depositions, affidavits, or otherwise, designate specific facts showing that there is a 

genuine issue for trial.  Mosley v. City of Northwoods, 415 F.3d 908, 910 (8th Cir. 

2005).  The nonmovant must show an alleged issue of fact is genuine and material as it 

relates to the substantive law.  If a party fails to make a sufficient showing of an 

essential element of a claim or defense with respect to which that party has the burden 

of proof, then the opposing party is entitled to judgment as a matter of law.  Celotex, 

477 U.S. at 322. 

 In determining if a genuine issue of material fact is present, I must view the 

evidence in the light most favorable to the nonmoving party.  Matsushita, 475 U.S. at 

587-88.  Further, I must give the nonmoving party the benefit of all reasonable 

inferences that can be drawn from the facts.  Id.  However, “because we view the facts 

in the light most favorable to the nonmoving party, we do not weigh the evidence or 

attempt to determine the credibility of the witnesses.” Kammueller v. Loomis, Fargo & 

Co., 383 F.3d 779, 784 (8th Cir. 2004).  Instead, “the court's function is to determine 

whether a dispute about a material fact is genuine.”  Quick v. Donaldson Co., Inc., 90 

F.3d 1372, 1376-77 (8th Cir. 1996). 
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 B. Undisputed Facts 

 Except as otherwise noted, the following facts are undisputed for purposes of 

GLCC’s motion for summary judgment on liability: 

 The Tariff. The Tariff was filed with the FCC on January 11, 2012, and 

became effective January 26, 2012, pursuant to 47 U.S.C. § 204(a)(3).  It includes the 

following billing dispute provision: 

 3.1.7 Billing Disputes 

  3.1.7.1 General 

(a) All bills are presumed accurate, and shall be 
binding on the Buyer unless written notice of a 
good faith dispute is received by the Company.  
For the purposes of this Section, “notice of a 
good faith dispute” is defined as written notice 
to the Company’s contact (which is listed on 
every page of this Tariff) within a reasonable 
period of time after the invoice has been 
issued, containing sufficient documentation to 
investigate the dispute, including the account 
number under which the bill has been 
rendered, the date of the bill, and the specific 
items on the bill being disputed.  A separate 
letter of dispute must be submitted for each 
and every individual bill that the Buyer wishes 
to dispute. 

 
(b) Prior to or at the time of submitting a good 

faith dispute, Buyer shall tender payment for 
any undisputed amounts, as well as payment 
for any disputed charges relating to traffic in 
which the Buyer transmitted an interstate 
telecommunications to the Company’s 
network. 

 
Doc. No. 17-3 at 43. 
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 The Communication.  On May 2, 2012, Candie Nelson received the following 

email from an AT&T representative: 

Dear Ms. Nelson: 
 
This letter is intended to formally notify Great Lakes 
Communication Corp. that AT&T Corp. disputes the 
validity of the switched access invoice billed by Great Lakes 
to AT&T Corp. on April 1, 2012 and will withhold the full 
amount invoiced. AT&T Corp. disputes the invoice and 
withholds payment for the following reasons: 
 
1) Great Lakes has billed AT&T Corp. for terminating 

access services to Spencer, Iowa but is not 
certificated to provide local exchange service in that 
exchange. 

 
2) Great Lakes invoiced charges are based on a distance 

of 133 miles when mileage should be no more than 1 
mile. 

 
3) Great Lakes has billed for 2 tandem switched 

terminations when Great Lakes should bill only 1 
termination. 

 
4) Great Lakes included a $408,222.49 back-bill on the 

invoice for which it has not provided an explanation. 
 
AT&T Corp. will continue to withhold payment on future 
invoices until these concerns are addressed appropriately. 
Please contact me at 816-995-4528 if you would like to 
discuss these issues. 

 
Doc. No. 17-3 at 65.  Ms. Nelson forwarded the email to Josh Nelson, the Company 

contact listed on the Tariff, within the hour.  Id.  Mr. Nelson responded to AT&T by 

email on May 4, 2012, stating that the dispute notice was defective because it failed to 

comply with the requirements of 3.1.7.1(a) and (b) of the Tariff.  Doc No. 17-3 at 67-
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68.  Nelson denied AT&T’s claims in items 1 through 3, but acknowledged there had 

been a billing error regarding item 4 and credited the account.  GLCC requested 

prompt payment for the remainder of the invoiced changes.  AT&T contends it then 

paid GLCC’s invoice for March 2012, in the amount of $100,203.  GLCC 

acknowledges that AT&T made a payment of $100,203 on April 2, 2012, but does not 

agree it was for the March 2012 invoice.   

 

 C. Summary of the Arguments 

GLCC argues it is entitled to partial summary judgment on liability because 

AT&T failed to comply with the Tariff’s billing dispute requirements.  Specifically, it 

contends AT&T did not provide proper written notice of a good faith dispute and did 

not tender payment for the disputed charges.  GLCC argues that strict compliance with 

Tariff provisions is required and, therefore, that AT&T has waived the right to dispute 

GLCC’s invoices. 

AT&T reiterates its arguments concerning Count I of its counterclaim to contend 

that it is not a Buyer, as defined by the Tariff, and therefore is not subject to the 

Tariff’s billing dispute requirements.  Moreover, while AT&T agrees that it has not 

strictly complied with the Tariff’s notice requirements, it contends that its email 

message of May 2, 2012, was sufficient to preserve its right to dispute GLCC’s 

charges.  Finally, AT&T argues that the FCC has previously declared a tariff’s 

advance-payment requirement to be unreasonable and, therefore, that AT&T was not 

required to issue payment to GLCC as a condition of disputing GLCC’s charges.   
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 D. Discussion 

  1. Is There a Genuine Issue of Material Fact as to Whether  
  AT&T is a Buyer Under the Tariff and, Therefore,   
  Subject to its Billing Dispute Requirements? 

 As discussed in Section VI(B)(2), supra, AT&T has stated a plausible claim in 

Count I that GLCC has breached the Tariff by billing AT&T for services not described 

in the Tariff.   GLCC can only provide “Switched Access Services”9 to a Buyer, which 

is an IXC that uses GLCC’s services to complete calls to and from End Users.  An 

“End User” is: 

[A]ny Customer of an Interstate or Foreign 
Telecommunications Service that is not a carrier, except that 
a carrier other than a telephone company shall be deemed to 
be an “End User” when such carrier uses a 
Telecommunications service for administrative purposes and 
a person or entity that offers Telecommunications services 
exclusively as a reseller shall be deemed to be an “End 
User” if all resale transmissions offered by such reseller 
originate on the premises of such reseller.  An End User 
must pay a fee to the Company for telecommunications 
service.  Other carriers including IXCs, are not considered 
to be End Users under the terms of this Tariff, unless the 
Company consents to such classification in writing. 
 

Doc. No. 17-3 at 11 [emphasis added].  AT&T alleges GLCC has breached its Tariff 

because its End Users do not pay a fee to GLCC.  If that is the case, AT&T is not a 

Buyer. 

 As the moving party, GLCC bears the initial burden of showing there are no 

genuine issues concerning any facts GLCC must establish to recover, including the fact 

that AT&T is a Buyer pursuant to the Tariff.  Hartnagel, 953 F.2d at 395.  To meet 

this burden, a movant must file a statement of undisputed facts “setting forth each 
                                                 
9 Switched Access Service is defined as “Access to the Network of the Company for the 
purpose of receiving or delivering Calls.”  Doc. No. 17-3 at 12.  
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material fact as to which the moving party contends there is no genuine issue to be 

tried.”  Local Rule 56(a)(3).  GLCC’s statement of undisputed facts does not allege that 

AT&T is a Buyer, nor does it allege that GLCC’s customers paid fees to GLCC 

regarding the services for which GLCC has billed AT&T.  See Doc. No. 17-2.  Thus, 

GLCC’s statement does not demonstrate that GLCC is entitled to judgment as a matter 

of law. 

 GLCC did, however, submit an affidavit from Mr. Nelson that includes the 

following sentence:  “GLCC requires each of its end users to pay a fee for 

telecommunications service.”  Doc. No. 17-3 at ¶ 6.  GLCC has submitted no other 

evidence supporting this carefully-worded comment.  Simply stating that GLCC 

“requires” its end users to pay a fee does not establish, as a matter of law, that such a 

fee was actually paid with regard to the specific services for which GLCC seeks to 

recover payment from AT&T.  The conclusory, one-sentence statement in Mr. 

Nelson’s affidavit does not come close to establishing that there is no genuine dispute of 

material fact concerning AT&T’s status as a Buyer. 

 Even if Mr. Nelson’s affidavit satisfied GLCC’s initial burden as the summary 

judgment movant, I further find – for reasons discussed earlier – that AT&T has shown 

that there are grounds supporting a genuine dispute of GLCC’s allegation.  AT&T 

points to prior IUB rulings containing findings (a) that GLCC did not collect fees from 

its end-user customers (as of 2009), (b) that GLCC did not change certain business 

practices between 2009 and 2012 despite being directed to do so in 2009 and (c) that 

GLCC made various false or incorrect representations to the IUB.  See Qwest 

Commc’ns v. Superior Tel. Coop., Docket No. FCU-07-2, 2009 WL 3052208, (Iowa 

U.B. Sept. 21, 2009), recon granted in part, 2009 WL 4571832 (Iowa U.B. Dec. 3, 

2009), further recon denied, 2011 WL 459685 (Iowa U.B. Feb. 4, 2011), aff’d, 

Farmers & Merchants Mut. Tel. Co. of Wayland v. Iowa Utilities Bd., 829 N.W.2d 190 
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(Iowa Ct. App. 2013); In re Great Lakes Commc’ns, Docket No. SPU-2011-0004, 

2012 WL 1132952, at *14 (Iowa U. B. Mar. 30, 2012).10  It is quite possible, as GLCC 

claims, that GLCC has changed its practices and has collected fees from all of its 

customers since the Tariff took effect.  However, the record does not reflect that this is 

true as a matter of law.   

 AT&T is entitled to conduct discovery to determine whether it is actually a 

Buyer, as defined by the Tariff, with regard to the services at issue.  If AT&T is not a 

Buyer, then the Tariff does not apply.  As such, I recommend that GLCC’s motion for 

summary judgment be denied on this basis.  While this recommendation, if adopted, 

would resolve GLCC’s motion for summary judgment, because this is a Report and 

Recommendation I will address the remaining issues raised by that motion. 

 

  2. If AT&T is a Buyer, is GLCC Entitled to Summary   
  Judgment Based on AT&T’s Failure To Comply With the  
  Tariff’s Billing Dispute Requirements? 

 As a common carrier, GLCC is required to file a tariff, “showing all charges 

. . . and showing the classifications, practices, and regulations affecting such charges.”  

47 U.S.C. § 203.  A tariff can become substantively lawful in two ways – it can be 

declared lawful in a hearing before the FCC or it can be “deemed lawful” through the 

streamlined manner pursuant to 47 U.S.C. § 204(a)(3).  Virgin Islands Tel. Corp. v. 

FCC, 444 F.3d 666, 669 (D.C. Cir. 2006).   Under the filed rate doctrine, once a tariff 

obtains lawful status through one of the two means described above, it is considered to 

be “the law” and therefore “‘conclusively and exclusively enumerate[s] the rights and 

                                                 
10 Just as a court may take judicial notice of public record materials in considering a motion to 
dismiss pursuant to Rule 12(b)(6), so too may a court consider those materials in considering a 
motion for summary judgment.  See, e.g., Amerind Risk Mgmt. Corp. v. Malaterre, 633 F.3d 
680, 685 n.6 (8th Cir. 2011).   
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liabilities’ as between the carrier and the customer.”  Sancom, Inc. v. Qwest Commc’ns 

Corp., 643 F. Supp. 2d 1117, 1124 (D.S.D. 2009) (quoting Iowa Network Servs., Inc. 

v. Qwest Corp., 466 F.3d 1091, 1097 (8th Cir. 2006)).  “‘The terms of a tariff should 

be given their ordinary meaning, and strained or unnatural constructions are not 

permitted.’”  Iowa Network Servs., Inc. v. Qwest Corp., 385 F. Supp. 2d 850, 895 

(S.D. Iowa 2005) (quoting BellSouth Telecomms., Inc. v. Kerrigan, 55 F. Supp. 2d 

1314, 1324 (N.D. Fla. 1999)).  

 Here, GLCC argues that because the Tariff obtained “deemed lawful” status on 

January 26, 2012, AT&T was bound to comply with all of its provisions after that date, 

including its dispute resolution provisions.  GLCC contends that AT&T has waived the 

right to dispute charges billed by GLCC under the Tariff because AT&T violated the 

Tariff’s notice and payment requirements.  As such, GLCC contends that it is entitled 

to summary judgment on the issue of AT&T’s liability for those billed charges. 

 

   a. Notice Requirements 

 As noted above, the Tariff imposes numerous requirements concerning the form 

and substance of any notice concerning a disputed charge.  The notice must be 

submitted to a particular person, must be sent “within a reasonable period of time after 

the invoice has been issued,” and must contain “sufficient documentation to investigate 

the dispute.”  Doc. No. 17-3 at 43.  Moreover, “a separate letter of dispute must be 

submitted for each and every individual bill that the Buyer wishes to dispute.”  Id.  

There is no dispute that AT&T did not strictly comply with these requirements.  It sent 

a single email to someone other than the specified person at GLCC, referenced only 

one invoice and, instead of sending a new notice after each subsequent invoice, simply 

stated that it would dispute all future invoices until the issues raised in its notice were 
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resolved.  Id. at 65.  The question is whether these deficiencies compel entry of 

judgment in GLCC’s favor as a matter of law. 

GLCC points out that courts have strictly construed tariff notice provisions.  See 

Powers Law Offices, P.C. v. Cable & Wireless USA, Inc., 326 F. Supp. 2d 190, 193 

(D. Mass. 2004) (citing cases and noting that unless plaintiffs complied with notice 

provision they “are deemed to admit the accuracy of the entire contents of the bills at 

issue and are foreclosed from any opportunity to challenge the accuracy of those 

bills.”).  Thus, according to GLCC, the lack of strict compliance constitutes a waiver 

of AT&T’s right to dispute GLCC’s invoices.   

While AT&T denies that the Tariff applies to GLCC’s charges, it further argues 

that under the circumstances present here, its email message substantially complied with 

the Tariff’s notice requirements.  It also argues that GLCC has not been damaged by 

any noncompliance.   

On this issue, AT&T has the better argument.  None of the cases cited by GLCC 

address the current situation, in which written notice was undoubtedly provided and 

expressly stated that the issues raised in that notice apply prospectively to future 

invoices.  Instead, those cases involved the complete lack of any written notice 

concerning the matters in dispute within the period of time specified by tariff.  See 

Powers Law Offices, 326 F. Supp. 2d at 193-94 (dismissing claims for which no notice 

was provided within the tariff’s 45-day notice period); MCI Telecomm. Corp. v. Best 

Tel. Co., 898 F. Supp. 868, 874–75 (S.D. Fla. 1994) (no notice provided); MCI 

Telecomm. Corp. v. Ameri–Tel, Inc., 852 F. Supp. 659, 666 n.5 (N.D. Ill. 1994) 

(phone call is not sufficient when written notice is required); MCI Telecomm. Corp. v. 

Premium Mktg. Sys., No. 91 C 4048, 1992 WL 6693, at *2 (N.D. Ill. Jan. 15, 1992) 

(no notice provided).  GLCC cites no case addressing the issue of whether a written 
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notice that is actually given, and that expressly states that the issues raised in the notice 

apply prospectively to future invoices, is sufficient to preserve those issues. 

Moreover, as AT&T points out, the cases GLCC relies on do not address the 

fact that Congress has created a two-year statute of limitations for the recovery of 

overcharges.  Doc. No. 20 at 20 (citing 47 U.S.C. § 41511).  While a tariff generally 

has the force of law, it cannot override contrary or conflicting federal statutes.  See, 

e.g., Bowers v. Windstream Ky. East, LLC, 709 F. Supp. 2d 526, 539-40 (W.D. Ky. 

2010).  The Tariff cannot require AT&T to take some kind of action within a shorter 

period of time than that provided by Section 415.   

I conclude that AT&T’s failure to strictly comply with the Tariff’s notice 

requirements does not entitle GLCC to judgment as a matter of law.  AT&T’s email 

message of May 2, 2012, expressly referenced GLCC’s invoice dated April 1, 2012, 

explained the grounds for disputing the invoice and advised GLCC that AT&T would 

continue to withhold payment on future invoices until the concerns set forth in AT&T’s 

message were resolved.  While AT&T sent the message to a GLCC employee other 

than the one specified in the Tariff, it is undisputed that the message was forwarded to 

the correct individual almost immediately.  Viewing the record most favorably to 

AT&T, I conclude that these actions satisfied the legitimate purpose of the notice 
                                                 
11 Providing, in relevant part, as follows: 
 

For recovery of overcharges action at law shall be begun or complaint filed with 
the Commission against carriers within two years from the time the cause of 
action accrues, and not after, subject to subsection (d) of this section, except 
that if claim for the overcharge has been presented in writing to the carrier 
within the two-year period of limitation said period shall be extended to include 
two years from the time notice in writing is given by the carrier to the claimant 
of disallowance of the claim, or any part or parts thereof, specified in the 
notice. 

 
47 U.S.C. § 415(c).   
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requirements by advising GLCC of the dispute and giving it the opportunity to 

investigate and resolve that dispute.  I therefore recommend that GLCC’s motion for 

summary judgment be denied for this reason, as well. 

 

b. Payment Requirement 

 The Tariff requires Buyers to pay all charges as a condition of disputing them.  

See Doc. No. 17-3 at 43 (“Prior to or at the time of submitting a good faith dispute, 

Buyer shall tender payment for any undisputed amounts, as well as payment for any 

disputed charges relating to traffic in which the Buyer transmitted an interstate 

telecommunications to the Company’s network.”).  Here, there is no dispute that 

AT&T failed to comply with this requirement with regard to most, if not all, of the 

charges at issue.  The question, then, is whether this failure compels entry of judgment 

in GLCC’s favor as a matter of law. 

 GLCC argues that AT&T’s failure to pay constitutes a waiver of AT&T’s right 

to dispute those charges.  GLCC again relies on the “deemed lawful” language of 47 

U.S.C. § 204(a)(3) to argue that AT&T must comply with all terms and conditions of 

the Tariff, unless and until it is declared unlawful by either the FCC or the court.  As 

noted above, it is undisputed that the Tariff obtained “deemed lawful” status on January 

26, 2012.  Accordingly, GLCC asserts that as long as it provided the services AT&T 

was billed for, AT&T is required to pay.12   

 AT&T responds that while the Tariff may be “deemed lawful,” GLCC has 

breached the Tariff by billing for services contrary to its terms, resulting in charges that 

are unjust and unreasonable under 47 U.S.C. § 201(b).  AT&T contends it does not 
                                                 
12 GLCC also relies on the CLEC Access Charge Order, in which the FCC stated in its 
overview of the structure of the access service market that “The Act and our rules require 
IXCs to pay the published rate for tariffed CLEC access services, absent an agreement to the 
contrary or a finding by the Commission that the rate is unreasonable.”  16 FCC Rcd. 9923, ¶ 
28 (2001). 
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have to provide payment as a condition of disputing the charges under these 

circumstances.  See AT&T Corp. v. YMax Commc’ns, 26 FCC Rcd. 5742, ¶ 12 (2011) 

(“a carrier may lawfully assess tariffed charges only for those services specifically 

described in its applicable tariff.”).  According to AT&T, GLCC’s attempt – via its 

Tariff – to compel a contrary result is unreasonable and, therefore, unenforceable. 

 AT&T relies in large part on Sprint Commc’ns L.P. v. Northern Valley 

Commc’ns, LLC, 26 FCC Rcd. 10780, ¶ 14 (2011), aff’d, 717 F.3d 1017 (D.C. Cir. 

2013) (Northern Valley).  In that case, the FCC found that a nearly identical billing 

dispute provision was unreasonable.  That provision required all disputed charges to be 

paid “in full prior to or at the time of submitting a good faith dispute.”  26 FCC Rcd. 

10780, ¶ 14 (2011).   

 GLCC attempts to distinguish Northern Valley and, indeed, claims that it drafted 

the Tariff’s billing dispute provisions to comply with that case.  Doc. No. 17-2 at ¶ 5.  

GLCC argues that the FCC’s disapproval of the advance payment requirement applies 

only when “no services are provided at all.”  Doc. No. 17-1 at 22 n.10.  In making that 

argument, however, GLCC selectively quotes from an example provided by the FCC.  

The entire sentence is as follows:  “As written, this provision requires everyone to 

whom Northern Valley sends an access bill to pay that bill, no matter what the 

circumstances (including, for example, if no services were provided at all), in order to 

dispute a charge.”  26 FCC Rcd. 10780, ¶ 14 (2011).  The FCC did not state that an 

advance payment requirement is unreasonable only when no services were provided in 

connection with the disputed invoice. 

 Here, AT&T contends GLCC has invoiced it for charges that are contrary to the 

Tariff.  Based on Northern Valley, I find that the Tariff’s purported requirement of 

prepayment as a condition of disputing those charges is unreasonable.  As such, I 
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recommend that GLCC’s motion for summary judgment be denied for this reason, as 

well. 

 

VIII. CONCLUSION AND RECOMMENDATION 

For the reasons set forth herein, I RESPECTFULLY RECOMMEND that 

GLCC’s motion (Doc. No. 17) be granted in part and denied in part, as follows: 

1. With regard to GLCC’s argument that AT&T lacks standing to assert any 

of its counterclaims, I recommend that GLCC’s motion be denied without prejudice 

and that, if this recommendation is adopted, AT&T be directed to file an amended 

counterclaim to cure its failure to plead sufficient facts demonstrating actual injury no 

later than twenty (20) days after entry of the order so adopting this recommendation.  

GLCC would then be free to file a renewed motion to dismiss, based on its standing 

argument, if AT&T’s amended pleading does not resolve the deficiency. 

2. With regard to GLCC’s argument that Count I of AT&T’s counterclaim 

must be dismissed, I recommend that GLCC’s motion be denied. 

3. With regard to GLCC’s argument that Count II of AT&T’s counterclaim 

must be dismissed, I recommend that GLCC’s motion be granted, and Count II 

dismissed without prejudice, pursuant to the primary jurisdiction doctrine. 

4. With regard to GLCC’s argument that Count III of AT&T’s counterclaim 

must be dismissed, I recommend that GLCC’s motion be granted, and Count III 

dismissed without prejudice, pursuant to the primary jurisdiction doctrine. 

5. With regard to GLCC’s motion for summary judgment on the issue of 

AT&T’s liability to GLCC, I recommend that the motion be denied. 

Objections to this Report and Recommendation in accordance with 28 U.S.C. 

' 636(b)(1) and Fed. R. Civ. P. 72(b) must be filed within fourteen (14) days of the 

service of a copy of this Report and Recommendation.  Objections must specify the 
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parts of the Report and Recommendation to which objections are made, as well as the 

parts of the record forming the basis for the objections.  See Fed. R. Civ. P. 72.  

Failure to object to the Report and Recommendation waives the right to de novo review 

by the district court of any portion of the Report and Recommendation as well as the 

right to appeal from the findings of fact contained therein.  United States v. Wise, 588 

F.3d 531, 537 n.5 (8th Cir. 2009). 

     

  IT IS SO ORDERED. 

 DATED this 24th day of June, 2014. 

 
 
 
      ________________________________ 
      LEONARD T. STRAND 
      UNITED STATES MAGISTRATE JUDGE 
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FCC Form 499 Filer Database 

DETAILED INFORMATION 
     Filer Identification Information:  
     499 Filer ID Number:                806172 
     Registration Current as of:         Apr  1 2016 12:00AM 
     Legal Name of Reporting Entity:     AT&T Corp. 
     Doing Business As:                  AT&T Corp. 
     Principal Communications Type:      Interexchange Carrier (IXC) 
     Universal Service Fund Contributor: Yes 
        (Contact USAC at 888-641-8722 if this is not correct.) 
     Holding Company:                    AT&T INC 
     Registration Number (CORESID):      0005937974 
     Management Company:                  
     Headquarters Address:               One AT&T Way 
                     City:               Bedminster 
                    State:               NJ 
                 ZIP Code:               079212694 
     Customer Inquiries Address:         One AT&T Way 
                     City:               Bedminster 
                    State:               NJ 
                 ZIP Code:               079212694 
     Customer Inquiries Telephone:       800-222-0400  Ext:   
     Other Trade Names:                  AT&T 
                                         ACC Business 
                                         AT&T Alaska 
 
     Local/Alternate Agent for Service 
     of Process:                               
                     Telephone:             
                     Extension:              
                           Fax:             
                        E-mail:              
     Business Address of Agent for 
     Mail or Hand Service of Documents:      
                          City:              
                         State:              
                      ZIP Code:              
 
     D.C. Agent for Service of Process:    Jeanine Poltronieri AT&T Services, 
Inc 
                     Telephone:            202-457-2042 
                     Extension:              
                           Fax:             
                        E-Mail:            jp7321@att.com 
     Business Address of D.C. Agent for 
     Mail or Hand Service of Documents:    1120 20th Street, NW 
                                           Suite 1000 
                          City:            Washington 
                         State:            DC 
                      ZIP Code:            20036 
 
     FCC Registration Information:  
     Chief Executive Officer:            Ralph delaVega 
            Business Address:            208 S. Akard St. 
                                         Room 431 
                        City:            Dallas 
                       State:            TX 
                    ZIP Code:            75202 
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     Chairman or Other Senior Officer:   George Goeke 
            Business Address:            208 S. Akard St. 
                                         Room 2726 
                        City:            Dallas 
                       State:            TX 
                    ZIP Code:            75202 
 
     President or Other Senior Officer:  Frank Jules 
            Business Address:            208 S. Akard St. 
                                         Suite 3509 
                        City:            Dallas 
                       State:            TX 
                    ZIP Code:            75202 
 
     Jurisdictions in Which the Filing Entity Provides Telecommunications 
Services: 
 
  Alabama 
  Alaska 
  American Samoa 
  Arizona 
  Arkansas 
  California 
  Colorado 
  Connecticut 
  Delaware 
  District of Columbia 
  Florida 
  Georgia 
  Guam 
  Hawaii 
  Idaho 
  Illinois 
  Indiana 
  Iowa 
  Johnston Atoll 
  Kansas 
  Kentucky 
  Louisiana 
  Maine 
  Maryland 
  Massachusetts 
  Michigan 
  Midway Atoll 
  Minnesota 
  Mississippi 
  Missouri 

  Montana 
  Nebraska 
  Nevada 
  New Hampshire 
  New Jersey 
  New Mexico 
  New York 
  North Carolina 
  North Dakota 
  Northern Mariana Islands 
  Ohio 
  Oklahoma 
  Oregon 
  Pennsylvania 
  Puerto Rico 
  Rhode Island 
  South Carolina 
  South Dakota 
  Tennessee 
  Texas 
  Utah 
  U.S. Virgin Islands 
  Vermont 
  Virginia 
  Wake Island 
  Washington 
  West Virginia 
  Wisconsin 
  Wyoming  

This database reflects filings received by USAC as of Jul. 
05, 2016 

FCC Form 499 Filer Database Software Version 01.03.06 July 
21, 2011 

Federal Communications 
Commission 
445 12th Street SW 
Washington, DC 20554 
More FCC Contact Information... 

Phone:  1-888-CALL-FCC (1-888-225-5322) 
TTY:  1-888-TELL-FCC (1-888-835-5322) 
Fax:  1-866-418-0232 

 

- Privacy Policy 
- Website Policies & Notices 
- Required Browser Plug-ins 
- Freedom of Information Act 
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Excerpted Pages from the 
Deposition of Joshua D. 

Nelson, taken Nov. 6, 2014 
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Great Lakes Comm. Corp. v. AT&T Corp. ATTORNEYS' EYES ONLY JOSHUA D. NELSON - 11/6/2014

Benchmark Reporting 800-873-3376

        IN THE UNITED STATES DISTRICT COURT        

         FOR THE NORTHERN DISTRICT OF IOWA         

                 WESTERN DIVISION                  

GREAT LAKES COMMUNICATIONS        No. 5:13-cv-4117 

CORP.,                                             

     Plaintiff,                                    

v.                                                 

AT&T CORP.,                                        

     Defendant.                                    

           *** ATTORNEYS' EYES ONLY ***            

     DEPOSITION of JOSHUA D. NELSON, taken on      

behalf of the Defendant, reported by Robin R.      

Qualy, CSR, starting at 8:36 a.m., on November 6,  

2014, at the Arrowwood Resort & Conference Center, 

1405 U.S. 71, Okoboji, Iowa.                       
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2

                    APPEARANCES                    

                                                   

          Joseph P. Bowser                         

          G. David Carter                          

          Innovista Law PLLC                       

          1200 18th Street NW, Suite 700           

          Washington, DC  20036                    

               On behalf of the Plaintiff.         

                                                   

          Brian A. McAleenan                       

          Sidley Austin LLP                        

          One South Dearborn                       

          Chicago, IL  60603                       

               On behalf of the Defendant.         
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1                        * * *                       

2                  JOSHUA D. NELSON                  

3    sworn by the reporter, testified as follows:    

4                     EXAMINATION                    

5 BY MR. McALEENAN:                                  

6     Q.    Mr. Nelson, could you please state your  

7 full name for the record.                          

8     A.    Joshua Dean Nelson.                      

9     Q.    And, Mr. Nelson, by whom are you         

10 employed?                                          

11     A.    Great Lakes Communication.               

12     Q.    Okay.  And what's your current position  

13 there?                                             

14     A.    I'm CEO.                                 

15     Q.    And we're going to look back at Exhibit  

16 9, which was previously marked as Exhibit 9.       

17           Mr. Nelson, do you recognize this as the 

18 Notice of Deposition that AT&T served upon Great   

19 Lakes in this case?                                

20     A.    Yep.                                     

21     Q.    And if you turn back to Page 4, do you   

22 see there's a list of topics there?                

23     A.    Yep.                                     

24     Q.    And, Mr. Nelson, you understand that you 

25 are designated as the corporate representative for 
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1 Topics 4 through 11 in their entirety?             

2     A.    Yep.                                     

3     Q.    Okay.  And then also Exhibit 1 as it     

4 pertains to the contracts that you've              

5 negotiated -- or put it this way, all the          

6 contracts other than the ones that Ms. Beneke      

7 signed?                                            

8     A.    Yep.                                     

9     Q.    Okay.  And then for Number 3, that       

10 you're the designated person for payments          

11 received -- or that are made by Great Lakes to     

12 what we're calling Free Calling Parties?           

13           MR. BOWSER:  Objection.  Vague.          

14 Payments to, right?                                

15           MR. McALEENAN:  Payments to, I meant to  

16 say, yeah, Great Lakes' payments to.               

17           MR. BOWSER:  You said "received or."     

18           MR. McALEENAN:  Oh.  I'm sorry.          

19 BY MR. McALEENAN:                                  

20     Q.    Payments to the Free Calling Parties.    

21     A.    Correct.                                 

22     Q.    Okay.  And before -- When I use the      

23 term, "Free Calling Party," I'm talking about the  

24 entities with which Great Lakes has a marketing    

25 agreement for the sharing of access revenues.      
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1 Okay?                                              

2     A.    Okay.                                    

3     Q.    And then also for 12, which is damages   

4 save for the stuff that might be covered by the    

5 expert.  Is that right?                            

6     A.    Yes.                                     

7     Q.    Okay.  And then you've also been noticed 

8 in your personal capacity here today as well,      

9 correct?                                           

10     A.    Yes.                                     

11     Q.    Mr. Nelson, you've been deposed before,  

12 correct?                                           

13     A.    I have.                                  

14     Q.    How many times?                          

15     A.    Probably at least three, four.           

16     Q.    Okay.  So you're generally familiar with 

17 the drill.  So anything I'll add is the common     

18 thing, if you do want to take a break, that's      

19 fine, just, you know, please answer the question   

20 that's pending before doing so.                    

21     A.    Sure.                                    

22     Q.    Okay.  And then what did you do to       

23 prepare for the deposition today?                  

24     A.    I met with Counsel and reviewed the list 

25 that you just went over.                           
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1     Q.    Did you have any meetings without        

2 Counsel with anyone to prepare for the deposition? 

3     A.    No.                                      

4     Q.    At the meetings, who besides Counsel was 

5 with you at the meetings, if anyone?               

6     A.    Say that again.                          

7     Q.    Was there anyone at the meetings for the 

8 preparation besides you and Counsel?               

9     A.    Kellie.                                  

10     Q.    Kellie.  Anyone else beyond that?        

11     A.    No.                                      

12     Q.    Mr. Nelson, are you a founder of Great   

13 Lakes?                                             

14     A.    Yes.                                     

15     Q.    Did other people found it with you?      

16     A.    Yes.                                     

17     Q.    Who was that?                            

18     A.    Jerry and Candie Nelson.                 

19     Q.    And are they related to you?             

20     A.    Parents.                                 

21     Q.    Parents.  When was Great Lakes founded?  

22     A.    I believe in -- it's either late 2004 or 

23 early 2005.                                        

24     Q.    And what led you and your parents to     

25 found Great Lakes?                                 
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1     A.    We identified an opportunity to start a  

2 CLEC, and we did so.                               

3     Q.    At a high level, could you describe how  

4 Great Lakes' business has evolved from when it was 

5 founded till now?                                  

6     A.    It hasn't changed a lot.                 

7     Q.    So from the beginning, did Great Lakes   

8 have relationships with Free Calling Parties?      

9     A.    Yes.                                     

10     Q.    Okay.  How many employees does Great     

11 Lakes currently have?                              

12     A.    I think we're at 12, I believe,          

13 something like that.                               

14     Q.    And you presently still have an          

15 ownership in Great Lakes?                          

16     A.    Correct.                                 

17     Q.    About roughly what percentage?           

18     A.    50.                                      

19     Q.    50.  Who owns the other 50 percent?      

20     A.    Jerry Nelson.                            

21     Q.    Do you have an ownership in any other    

22 telecommunications -- or companies in the          

23 telecommunications area?                           

24     A.    Yes.                                     

25     Q.    What companies are those?                
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1     A.    Comity.                                  

2     Q.    That's C-O-M-I-T-Y?                      

3     A.    Correct.                                 

4     Q.    And what does Comity do?                 

5     A.    It's a CLEC.                             

6     Q.    Where at?                                

7     A.    Texas.                                   

8     Q.    Texas.  Any other telecom-related        

9 companies?                                         

10     A.    I don't think so.                        

11     Q.    I understand from the Web site you have  

12 some interest in some oil and gas companies as     

13 well?                                              

14     A.    That's correct.                          

15     Q.    Do you have any interest in any other    

16 types of companies?                                

17     A.    Yes.                                     

18     Q.    Outside of like stock or mutual fund     

19 ownership.                                         

20     A.    Yes.                                     

21     Q.    Okay.  What are those companies involved 

22 with?                                              

23           MR. BOWSER:  Because we're getting so    

24 far outside the scope, will you just make it       

25 obvious when your questions are supposed to be     
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1 service that's provided under the IGL TeleConnect  

2 brand?                                             

3     A.    Correct.                                 

4     Q.    Is that right?  And then Internet        

5 service, broadband Internet service?               

6     A.    Correct.                                 

7     Q.    Is that also provided under the IGL      

8 TeleConnect brand?                                 

9     A.    Yeah.                                    

10     Q.    Okay.  Is it provided also under the     

11 Great Lakes name?                                  

12     A.    I believe it's offered underneath the    

13 Telecommunications Agreement to some of the        

14 people, right, so ...                              

15     Q.    And then there are access services that  

16 are provided to long distance carriers?            

17     A.    Correct.                                 

18     Q.    Okay.  Anything else?                    

19     A.    No.                                      

20     Q.    Any wireless service?                    

21     A.    What kind of wireless?                   

22     Q.    Like cell phone?                         

23     A.    Cell phone?                              

24     Q.    Yeah.                                    

25     A.    No.                                      
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1     Q.    Yeah, we'll talk in a little bit about   

2 the local telephone service provided under IGL     

3 TeleConnect.  And is that -- the facilities use    

4 their wireless facilities?                         

5     A.    Yes.                                     

6     Q.    Okay.  We'll talk about that a little    

7 more later.                                        

8           MR. McALEENAN:  Let me mark this.  Where 

9 are we at?                                         

10           COURT REPORTER:  16.                     

11           (At this time, Exhibit 16 was marked for 

12 identification by the reporter.)                   

13 BY MR. McALEENAN:                                  

14     Q.    Mr. Nelson, you've been handed what's    

15 been marked Exhibit Number 16.                     

16           Do you recognize this as the             

17 interrogatory responses that Great Lakes provided  

18 to -- in response to AT&T's first request for      

19 interrogatories?                                   

20     A.    Yep.                                     

21     Q.    If you could turn to Page 5.  And        

22 Interrogatory Number 4 there is asking about the   

23 total number of customers that Great Lakes has     

24 that are not Free Calling Parties.  Do you see     

25 that?                                              
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1     A.    Yep.                                     

2     Q.    Okay.  And then there's a response       

3 provided on the next page, where it states that    

4 there is "the following number of broadband and    

5 telephone customers that are not Calling Service   

6 Providers."  Do you see that?                      

7     A.    Yep.                                     

8     Q.    And so these numbers here would include  

9 both -- Well, let me back up.                      

10           Do these numbers here reflect the        

11 customers that are served under the IGL            

12 TeleConnect brand after that was created?          

13     A.    These are non-ICB customers, correct.    

14     Q.    So throwing some terms around, I was     

15 calling it Free Calling Parties.  These are        

16 non-Free Calling Party customers.                  

17     A.    That's correct.                          

18     Q.    Okay.  And they include both broadband   

19 and telephone customers, correct?                  

20     A.    Yes.                                     

21     Q.    Okay.  So this number here for July      

22 2014, the 541, some of those people just have      

23 broadband Internet?                                

24     A.    Correct.                                 

25     Q.    Okay.  Do you know about how many?       
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1     A.    Say 400 of them roughly maybe.           

2     Q.    Okay.  And so about roughly -- you know, 

3 roughly 150 then at that time got telephone        

4 service.                                           

5     A.    Something like that.                     

6     Q.    Okay.  And so does Great Lakes have any  

7 customers other than these broadband and telephone 

8 customers and the Free Calling Party customers?    

9     A.    No.                                      

10     Q.    Okay.  Mr. Nelson, just approximately    

11 what percentage of Great Lakes' revenue comes from 

12 the Free Calling Parties?                          

13           MR. BOWSER:  Objection.  Outside the     

14 scope.                                             

15 BY MR. McALEENAN:                                  

16     Q.    I'm asking in your personal capacity.    

17     A.    Re-ask it again once.                    

18     Q.    Yeah, roughly what percentage of Great   

19 Lakes' revenue -- Well, let me put it this way:    

20 What -- Let me phrase it this way:  Roughly what   

21 percentage of Great Lakes' revenue comes from the  

22 541 customers that are broadband or telephone as   

23 of, you know, I'll say in 2014?                    

24           MR. BOWSER:  Objection.  Vague.  Are you 

25 referring to only --                               

PUBLIC VERSION



Great Lakes Comm. Corp. v. AT&T Corp. ATTORNEYS' EYES ONLY JOSHUA D. NELSON - 11/6/2014

Benchmark Reporting 800-873-3376

19

1           MR. McALEENAN:  I'm sorry.               

2           MR. BOWSER:  You said "telephone."       

3           MR. McALEENAN:  I did.                   

4           MR. BOWSER:  And you're pointing to the  

5 document.                                          

6           MR. McALEENAN:  I am.  I said --         

7           MR. BOWSER:  But the record doesn't see  

8 that.                                              

9           MR. McALEENAN:  I understand.  Let me -- 

10 I'll start over.  So please strike that.           

11 BY MR. McALEENAN:                                  

12     Q.    And so using, you know, currently, you   

13 know, so 2014, roughly what percentage of Great    

14 Lakes' revenue comes from the types of customers   

15 that are listed here as broadband and telephone    

16 customers listed in response to Interrogatory 4 as 

17 broadband and telephone customers?                 

18     A.    It would be small.  An overall           

19 percentage, I don't know the exact percentage.     

20     Q.    Less than five percent?                  

21     A.    Yes.                                     

22     Q.    And so if Great Lakes wasn't involved    

23 with the Free Calling Parties, it wouldn't be in   

24 business.                             
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1 scope, lacks foundation, calls for speculation.    

2     A.    I wouldn't say that.                     

3     Q.    You wouldn't say that?  So you think the 

4 five -- roughly 500 customers and change you have  

5 here would be enough to support Great Lakes'       

6 business?                                          

7           MR. BOWSER:  Same objection.             

8     A.    It's getting close.                      

9     Q.    Would it have been enough in, if looking 

10 back at the response back in 2012, would you have  

11 during that time, you know, less than 100 or just  

12 over 100 customers?                                

13           MR. BOWSER:               

                                    

15     Q.    Mr. Nelson, does Great Lakes currently   

16 have authorization from the Iowa Utilities Board   

17 to provide telecommunications service in Iowa?     

18     A.    Yes.                                     

19     Q.    Are there specified areas within Iowa    

20 where that authorization is effective?             

21     A.    Yes.                                     

22     Q.    What are those areas?                    

23     A.    Today it's Spencer, Lake Park and        

24 Milford.                                           

25     Q.    And when did Great Lakes receive         
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1 authorization from the Iowa Utilities Board in     

2 each of those three areas?                         

3     A.    Lake Park and Milford would have been    

4 2005, I believe.                                   

5     Q.    Shortly after you founded Great Lakes?   

6     A.    Correct.                                 

7     Q.    And how about Spencer?                   

8     A.    Two months ago.                          

9     Q.    Mr. Nelson, are you aware if Great Lakes 

10 has any authorization from the FCC to provide      

11 service in Iowa?                                   

12           MR. BOWSER:  Objection.  Vague, lacks    

13 foundation.                                        

14     A.    It's not required.                       

15           MR. McALEENAN:  Are we on to 17 now?     

16           (At this time, Exhibit 17 was marked for 

17 identification by the reporter.)                   

18 BY MR. McALEENAN:                                  

19     Q.    Mr. Nelson, you've BEEN handed what's    

20 been marked as Exhibit Number 17.                  

21           Do you recognize this document as Great  

22 Lakes FCC -- Tariff FCC Number 2 for Access        

23 Service?                                           

24     A.    I do.                                    

25     Q.    And you're familiar with this, correct?  
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1     A.    I am.                                    

2     Q.    It's got your name on it at the bottom   

3 there?                                             

4     A.    It does.                                 

5     Q.    Okay.  Now, this Tariff you see it says  

6 "Effective:  January 26, 2012," at the bottom?     

7     A.    Correct.                                 

8     Q.    There were some revisions made to this   

9 Tariff in the summer of 2013, is that right?       

10     A.    Yes.                                     

11     Q.    Okay.  And did those revisions generally 

12 concern -- focus just on the rates that were being 

13 charged?                                           

14     A.    I'm trying to think.  Mostly likely.     

15     Q.    Okay.  You can't think of anything other 

16 than the rates?                                    

17     A.    I don't know, if you can show it to me,  

18 I'll --                                            

19     Q.    I know.  I was trying to keep the paper  

20 down, but that's fine.  Understanding you don't    

21 have the document in front of you, but you just    

22 don't recall anything as you sit here today beyond 

23 the rates.                                         

24     A.    Right.                                   

25     Q.    Okay.  And prior to this FCC Tariff      
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1 Number 2, Great Lakes had a different Federal      

2 Access Tariff, is that correct?                    

3     A.    It did.                                  

4     Q.    It was called Tariff FCC Number 1?       

5     A.    Correct.                                 

6     Q.    Were you familiar with -- Are you        

7 familiar with that Tariff?                         

8     A.    Partially.                               

9     Q.    Partially.  Well, backing up for a       

10 minute, you mentioned you're currently CEO of      

11 Great Lakes, right?                                

12     A.    Correct.                                 

13     Q.    And have you always been CEO?            

14     A.    I was CEO and president, correct.        

15     Q.    Okay.                                    

16     A.    And then we parsed those duties later,   

17 so yeah.                                           

18     Q.    Okay.  Now Ms. Beneke is president and   

19 you're continuing as CEO?                          

20     A.    Correct.                                 

21     Q.    Okay.  The prior Tariff, Tariff FCC      

22 Number 1, was that modeled after the NECA Tariff,  

23 do you know?                                       

24     A.    It was a previous model done by a        

25 consultant.  I don't know if it completely modeled 
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1 the NECA or not, but it was a previous template    

2 from somewhere.                                    

3     Q.    Okay.  And do you believe that template  

4 came from a -- at least from an ILEC?              

5           MR. BOWSER:  Objection.  Calls for       

6 speculation.                                       

7     A.    I don't know where it came from.         

8     Q.    Okay.  Now, the Tariff FCC Number 2 is   

9 significantly shorter than your Tariff FCC Number  

10 1, correct?                                        

11     A.    It is.                                   

12     Q.    Okay.  And so there were pretty          

13 significant changes made between the two tariffs,  

14 right?                                             

15     A.    Correct.                                 

16           MR. BOWSER:  Objection.                  

17 BY MR. McALEENAN:                                  

18     Q.    What was the impetus for filing the new  

19 FCC Tariff Number -- Tariff FCC Number 2?          

20     A.    You know, Great Lakes is a CLEC, so a    

21 lot of the stuff that was in the prior Tariff      

22 didn't apply to CLECs, so this was redone by       

23 consultants and counsel.                           

24     Q.    When this Tariff was being prepared,     

25 you're aware that the FCC had issued several       
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1 decisions regarding access stimulation prior to    

2 that time, correct?                                

3     A.    Correct.                                 

4     Q.    Were -- Was this Tariff, the Number 2    

5 Tariff, drafted to -- in an attempt to address     

6 some of the problems that were encountered by      

7 other CLECs engaged in access stimulation that     

8 were encountered at the FCC?                       

9           MR. BOWSER:  Objection.  Lacks           

10 foundation.                                        

11     A.    It was changed with -- I believe the     

12 Connect America Fund, right? -- ordered, made      

13 ruling changes, and that's what drove most of the  

14 change to this Tariff.                             

15     Q.    Okay.  You're familiar with the FCC's    

16 decision in the Farmers case?                      

17     A.    Yes.                                     

18     Q.    And the Northern Valley case?            

19     A.    I'm not real sure on Northern Valley.    

20     Q.    Okay.  So do you know if any of the      

21 changes were made to address things that the FCC   

22 had ruled in the Farmers case?                     

23     A.    This -- It's been modified, you know --  

24 It's been modified, yes.  To address specific      

25 things?  I don't know.  I think there's ...        
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1     Q.    Okay.  Mr. Nelson, you understand that   

2 the dispute between AT&T and Great Lakes is over   

3 Access Service, correct?                           

4     A.    Correct.                                 

5     Q.    Okay.  If you would turn to -- And       

6 specifically AT&T's nonpayment of the access       

7 charge bills that Great Lakes has sent to AT&T,    

8 correct?                                           

9     A.    Correct.                                 

10     Q.    Okay.  If you can turn to Page 45 of the 

11 Tariff.  And you see there in -- under Paragraph 5 

12 where there's heading 5, "Switched Access          

13 Service," and Paragraph 5.1 under "General," it    

14 says, "Switched Access Service provides for the    

15 use of switching and/or transport facilities or    

16 services to enable a Buyer to utilize the          

17 Company's Network to accept Calls or to deliver    

18 Calls."  Do you see that?                          

19     A.    Yes.                                     

20     Q.    Okay.  And in that provision, the Buyer  

21 is the long distance company, correct?             

22     A.    I believe so.                            

23     Q.    Okay.  And the Company is Great Lakes,   

24 correct?                                           

25     A.    Correct.                                 
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1     Q.    Okay.  So if you turn back to Page 7 of  

2 the Tariff, do you see there's a definition of the 

3 term, "Buyer"?  Do you see that?                   

4     A.    Yes.                                     

5     Q.    Okay.  And it says, "The term 'Buyer'    

6 refers to an Interexchange Carrier utilizing the   

7 Company's Access Service to complete a Call to or  

8 from End Users."  Is that right?                   

9     A.    Correct.                                 

10     Q.    Okay.  So for AT&T to be a Buyer under   

11 the Tariff and, therefore, being potentially       

12 liable for access charges under the Tariff, it     

13 must deliver calls to Great Lakes that Great Lakes 

14 sends on to End Users, correct?                    

15           MR. BOWSER:  Objection.  Calls for a     

16 legal conclusion.                                  

17     A.    That definition says Access Service to   

18 complete calls to End Users, yes.                  

19     Q.    Okay.  So the call must end at an End    

20 User.                                              

21     A.    That's what it says.                     

22     Q.    Okay.  Now, on Page 8, there's a         

23 definition of "End User," and you see there it     

24 says, "The term 'End User' means any Customer of   

25 an Interstate or Foreign Telecommunications        
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1 Service that is not a carrier, except that a       

2 carrier other than a telephone company shall be    

3 deemed to be an 'End User,'" and it goes on with a 

4 sort of long, complicated, technical exception.    

5 Do you see that?                                   

6     A.    Yes.                                     

7     Q.    Okay.  But the guts of that is a         

8 customer of an interstate or foreign               

9 telecommunications service that is not a carrier,  

10 correct?                                           

11     A.    That's what it says, yes.                

12     Q.    Okay.  And then it also says, the        

13 second-to-last sentence, it says that "An End User 

14 must pay a fee to the Company for                  

15 telecommunications service."  Do you see that?     

16     A.    I do.                                    

17     Q.    Okay.  So, Mr. Nelson, you understand    

18 the main dispute here between AT&T and Great Lakes 

19 is over the calls that are being delivered to Free 

20 Calling Parties, right?                            

21     A.    Yes.                                     

22     Q.    Okay.  And so to be an-- for a Free      

23 Calling Party to be an End User under the Tariff,  

24 it must be paying a fee, the Free Calling Party    

25 must be paying a fee to Great Lakes for interstate 
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1 or foreign telecommunications service, correct?    

2           MR. BOWSER:  Objection.  Calls for a     

3 legal conclusion.                                  

4     A.    That is what it says.                    

5     Q.    Okay.  If you look at Page 9, there is a 

6 definition of "Telecommunications," and it says,   

7 "The transmission, between or among points         

8 specified by the user, of information of the       

9 user's choosing, without change in the form or     

10 content of the information as sent and received."  

11 Do you see that?                                   

12     A.    I do.                                    

13     Q.    Okay.  So in order for the Free Calling  

14 Parties to be the End User, they must be paying    

15 for a service that fits that definition of         

16 telecommunications, right?                         

17           MR. BOWSER:  Same objection.             

18     A.    I don't know if they have to be paying   

19 one that fits that definition.                     

20     Q.    Well, that's the definition in the       

21 Tariff, right?                                     

22     A.    I mean, that's what it says, so yeah.    

23     Q.    But you would assume that the definition 

24 of telecommunications in the Tariff is the         

25 definition that applies to the term,               
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1 telecommunications, as used in the Tariff, right?  

2     A.    Sure.                                    

3     Q.    Okay.  Mr. Nelson, none of the Free      

4 Calling Parties are receiving any service from     

5 Great Lakes pursuant to a Tariff, is that right?   

6           MR. BOWSER:  Objection.  Lacks           

7 foundation.                                        

8     A.    They have ICB contracts that are -- that 

9 are pursuant to the Tariff, yes.                   

10     Q.    When you say "ICB," that means           

11 individual case basis?                             

12     A.    That's correct.                          

13     Q.    Okay.  So the terms of that are set      

14 forth in contracts, right?                         

15     A.    Allowed by the Tariff.                   

16     Q.    Okay.  So I guess what you're -- if I    

17 understand your position, you're saying that       

18 the -- you know, you acknowledge that the terms of 

19 the service are set forth in the contracts.        

20 You're just saying that that arrangement of using  

21 the contract is authorized by the Tariff.  Is that 

22 fair?                                              

23     A.    There's terms in the contract that       
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1 Utility Board does their intrastate, you have to   

2 get everybody's approval or go through a lengthy   

3 court process to do it.                            

4           Less than one percent of our traffic is  

5 intrastate, so it's an analysis if it's worth the  

6 legal battle to do it or not.                      

7     Q.    Okay.  And so did Great Lakes propose    

8 the .0007 rate in order to sort of end the debate  

9 and get the legal dispute behind it?               

10     A.    Yes.                                     

11     Q.    Okay.  And the long distance carriers    

12 accepted that?                                     

13     A.    No.                                      

14     Q.    No?  So how did you end up with the rate 

15 if you said it has to get --                       

16     A.    It hasn't been adopted.                  

17     Q.    I see.  What is Great Lakes currently    

18 charging for Intrastate Access?                    

19     A.    We're not allowed to charge currently.   

20     Q.    You're not allowed.  Okay.  I believe    

21 you said that it's less than one percent of your   

22 traffic is intrastate?                             

23     A.    I believe so.  Intrastate, right?        

24     Q.    Intrastate, yes.                         

25           (At this time, an off-the-record         
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1 discussion was held.)                              

2           MR. McALEENAN:  This will be 18 and 19.  

3           (At this time, Exhibits 18 and 19 were   

4 marked for identification by the reporter.)        

5 BY MR. McALEENAN:                                  

6     Q.    Mr. Nelson, you've been handed two       

7 documents marked Exhibits 18 and 19.  Is Exhibit   

8 18 the Telecommunications Service Agreement        

9 between Great Lakes and Free Conference Group?     

10     A.    It is.                                   

11     Q.    Okay.  And then 19 is the Marketing      

12 Agreement between Great Lakes and Free Conference  

13 Group?                                             

14     A.    It is.                                   

15     Q.    Okay.  These copies we have here are not 

16 executed, if you look at that.  Are you aware, is  

17 there an executed version out there?               

18     A.    No.                                      

19     Q.    No.  Why weren't they executed?          

20     A.    We never got them signed.                

21     Q.    Is there any reason why you haven't      

22 pursued that?                                      
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1 longer there -- or at least one that I know that's 

2 no longer there.                                   

3     Q.    Okay.  But they were a customer at one   

4 point between now and 2012.                        

5     A.    Correct.                                 

6     Q.    Okay.  Which one is the one that's no    

7 longer a customer today that you know for sure?    

8     A.    Number 8.                                

9     Q.    Okay.  Community Voice Line?  And you    

10 have -- Great Lakes has some relationships with    

11 Free Calling Parties that are not listed here,     

12 correct?                                           

13     A.    Possibly.                                

14     Q.    Okay.  CallAll is one.  Do you have a    

15 relationship with CallAll?                         

16     A.    Sure.                                    

17     Q.    Yakfree?                                 

18     A.    Correct.                                 

19     Q.    Onstream?                                

20     A.    Yes.                                     

21     Q.    Total Bridge?                            

22     A.    Yes.                                     

23     Q.    And Joy Enterprises?                     

24     A.    Yes.                                     

25     Q.            
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1 Calling Parties that Great Lakes has a             

2 relationship with that aren't listed here or isn't 

3 one of the five I just asked you about?            

4           MR. BOWSER:  Objection.  Vague as to     

5 "relationship."                                    

6           MR. McALEENAN:  Marketing agreement.     

7                  

                                             

9           MR. McALEENAN:  Okay.  Why don't we take 

10 a break.  We've been going about an hour.          

11           MR. BOWSER:  Okay.                       

12           (A recess was taken from 9:28 a.m. to    

13 9:38 a.m.)                                         

14           MR. McALEENAN:  Okay.  Back on the       

15 record.  Let me go to Exhibit 21.                  

16           (At this time, Exhibit 21 was marked for 

17 identification by the reporter.)                   

18 BY MR. McALEENAN:                                  

19     Q.    Mr. Nelson, you've been handed an        

20 exhibit marked 21, which is the Telecommunications 

21 Service Agreement between Great Lakes and CallAll, 

22 LLC, is that correct?                              

23     A.    It is.                                   

24     Q.        
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1 that CallAll is paying Great Lakes for under this  

2 agreement, right?                                  

3     A.    It is.                                   

4     Q.    And you see the first one there is Peak  

5 Monthly Voice Ports Utilization?  Do you see that? 

6     A.    Yes.                                     

7     Q.    And it says it includes -- and there's a 

8 list of things that it says that it includes in    

9 there?                                             

10     A.    Yep.                                     

11     Q.    Do you see that?  And then there's also  

12 the Telecommunications Colocation and Rack Space   

13 below that?                                        

14     A.    Yes.                                     

15     Q.    Okay.  And then there's the              

16 Telecommunications Grade Electrical Power.  Do you 

17 see that?                                          

18     A.    I do.                                    

19     Q.    And then on the next page, the last one  

20 is the Direct Inward Dial numbers.  Do you see     

21 that?                                              

22     A.    I do.                                    

23     Q.    Okay.  Now, Mr. Nelson, you had -- I     
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1 telecommunications services from Great Lakes,      

2 correct?                                           

3     A.    Correct.                                 

4     Q.    That's your position?  Which of these    

5 services is a telecommunications service?          

6     A.    DIDs.                                    

7     Q.    That's the only one?                     

8     A.    At least.                                

9     Q.    At least?  So you don't -- as the CEO of 

10 the company, you don't have a position on whether  

11 the other three constitute telecommunications      

12 service?                                           

13     A.    Which other three?                       

14     Q.    The Peak Monthly Voice Ports, the        

15 Colocation and the Electrical Power.               

16     A.    I believe they're all part of it, yes.   

17     Q.    So you believe they're all               

18 telecommunications services.                       

19     A.    Not the power.                           

20     Q.    Not the power?  But the Colocation, the  

21 Monthly Voice Ports and the DID, that's your       

22 position?                                          

23     A.    Correct.                                 

24     Q.           

     

PUBLIC VERSION



Great Lakes Comm. Corp. v. AT&T Corp. ATTORNEYS' EYES ONLY JOSHUA D. NELSON - 11/6/2014

Benchmark Reporting 800-873-3376

48

1 just as the CEO of a telecom company.              

2           If you could look back at the Tariff,    

3 and you look at Page 9 where you see the           

4 definition of "Telecommunications."  Do you see    

5 that?                                              

6     A.    Uh-huh.  Yes.                            

7     Q.    Could you explain to me -- we'll start   

8 with the DIDs.  Could you explain to me your       

9 understanding of why the DIDs -- Let me back up a  

10 second.  DIDs are phone numbers, right?            

11     A.    They're --                               

12           MR. BOWSER:  Objection.  Lacks           

13 foundation.                                        

14     A.    They're Direct Inward Dial numbers.      

15     Q.    What's that?                             

16     A.    Direct Inward Dial numbers.              

17     Q.    Direct Inward Dial numbers.  So they're  

18 phone numbers that are assigned to the Free        

19 Calling Party, right?                              

20     A.    Correct.                                 

21     Q.    Okay.  And then that's what they can put 

22 on their Web site or market to try to get people   

23 to call it, correct?                               

24     A.    Sure.                                    

25     Q.        
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1     Q.    Well, and End User, right, is someone    

2 who is paying Great Lakes a fee for                

3 telecommunications service, right?                 

4     A.    Correct.                                 

5     Q.    And so these are the services that, in   

6 this case, Free Conference -- I'm sorry, in this   

7 case, CallAll is paying Great Lakes for, correct?  

8     A.    Correct.                                 

9     Q.    Okay.  And there are four distinct       

10 services here, right?                              

11     A.    Correct.                                 

12     Q.    Okay.  So what I want to know is if it's 

13 your position that each one of these services      

14 individually constitutes a telecommunications      

15 service.                                           

16           MR. BOWSER:  Objection.  Vague,          

17 foundation, calls for a legal conclusion.          

18     A.    Does this contract -- or does this -- or 

19 what part?                                         

20     Q.    No.  Each -- So we'll start with Peak    

21 Monthly Voice Utilization and the items listed     

22 under there.  Does that, in your view, constitute  

23 telecommunications as defined in the Tariff?       

24     A.    Yes.                                     
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1 wouldn't be charging them rack space in that case, 

2 right?                                             

3     A.    If they didn't have gear in there, I     

4 wouldn't charge them.                              

5     Q.    Right.  But if you ran lines to connect  

6 their equipment to Great Lakes's facilities, you   

7 could still, you know, provide these other         

8 services, correct?                                 

9     A.    Within the exchange?                     

10     Q.    Yeah, if they were -- if they were in    

11 the exchange.                                      

12     A.    Yes.                                     

13     Q.    Okay.  So, again, you don't have to have 

14 the rack then; Great Lakes doesn't have to provide 

15 that.                                              

16     A.    It does not have to, no.                 

17     Q.    Right.  And so Great Lakes, if they      

18 were -- I'm sorry, if Sipmeeting in my example,    

19 you know, leased rack space and the power and the  

20 other stuff it needed to host its equipment from   

21 someone else and you ran the lines there, the      

22 person they're leasing it from, if it was just a,  

23 you know, computer center, they're not providing   

24 telecommunications service, right?                 

25                           
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1     Q.    Okay.  So then I want to go back to      

2 the -- you mentioned the DIDs, right?  And I       

3 believe what you said that is is that's to give    

4 them a telephone number, right?  That's their      

5 telephone number that they can take and market.    

6     A.    Okay.                                    

7     Q.    Right?  And how is that, in and of       

8 itself, to your understanding, a                   

9 telecommunications service as inscribed in the     

10 Tariff?                                            

11     A.    DIDs is what allows -- It's a Direct     

12 Inward Dial.  It's exactly what it says.  It       

13 allows interstate phone calls to call it.          

14     Q.    But, again, why is that different than   

15 the person who bought the phone to receive the     

16 interstate calls?                                  

17           MR. BOWSER:  Objection.  Hypothetical.   

18 BY MR. McALEENAN:                                  

19     Q.    In your mind.                            

20           MR. BOWSER:  Asked and answered.         

21     A.    You're buying a phone.  You didn't buy a 

22 DID.  You asked me if a DID is an interstate --    

23     Q.    No, I understand.  No, I understand it's 

24 different, but I'm saying the phone is just as     
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1 BY MR. McALEENAN:                                  

2     Q.    You're the CEO of Great Lakes, and you   

3 provide a DID service, so you understand what DID  

4 is, right?                                         

5     A.    I told you what it was.                  

6     Q.    Right.  It's a telephone number.         

7     A.    Correct.                                 

8     Q.    Right.                                   

9           MR. BOWSER:  Objection.  You're          

10 misstating his testimony.                          

11     A.    I said it's a Direct Inward Dial number. 

12 That's exactly what I said.                        

13     Q.    Right.  So you're just not going to      

14 attempt to answer my question, which is to explain 

15 why the DID situation is fully different than --   

16 is -- why the DID constitutes a telecommunications 

17 service and whereas purchasing the telephone does  

18 not.                                               

19           MR. BOWSER:  Objection.  He answered     

20 four or five times.                                

21     A.    I don't get -- I don't get it.  I don't  

22 get the comparison.                                

23     Q.    Okay.  What about the Peak Monthly Voice 

24    
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1     Q.    Have you heard of that?                  

2     A.    Sure.                                    

3     Q.    You don't sell any Direct Outward Dial   

4 numbers to any of the Free Calling Parties, right? 

5     A.    Not that I know of.                      

6     Q.    Mr. Nelson, as an owner of a telecom     

7 company operating in Iowa, you are familiar that   

8 there are various taxes and regulations, similar   

9 obligations that apply to your business, right?    

10           MR. BOWSER:  Objection.  Vague.          

11     A.    Taxes and other things apply, yes.       

12     Q.    Yes.  And Great Lakes does its best to   

13 comply with those obligations?                     

14     A.    Sure.                                    

15     Q.    And, you know, to the extent it believes 

16 that they're applicable, right?                    

17     A.    To the best we can.                      

18     Q.    To the best you can.  And you're aware   

19 that the State of Iowa imposes a sales or use tax  

20 on telecommunications service?                     

21           MR. BOWSER:  Objection.  Lacks           

22 foundation, lacks specificity.                     

23     A.    Possibly.                                

24     Q.    Possibly.  So you don't know one way or  

         

PUBLIC VERSION



Great Lakes Comm. Corp. v. AT&T Corp. ATTORNEYS' EYES ONLY JOSHUA D. NELSON - 11/6/2014

Benchmark Reporting 800-873-3376

65

                                

              

                                           

              

    

      

                      

                                         

               

    

  

                   

                                             

                                    

                    

                                   

           

                                         

             

  

   

   

     

      

                                             

PUBLIC VERSION



Great Lakes Comm. Corp. v. AT&T Corp. ATTORNEYS' EYES ONLY JOSHUA D. NELSON - 11/6/2014

Benchmark Reporting 800-873-3376

66

                         

                                        

                            

                                            

                   

                                             

           

                   

                                  

                 

      

      

    

                                              

                                             

                         

     

  

                   

            

   

   

      

                                            

            

PUBLIC VERSION



Great Lakes Comm. Corp. v. AT&T Corp. ATTORNEYS' EYES ONLY JOSHUA D. NELSON - 11/6/2014

Benchmark Reporting 800-873-3376

67

1 lease or is that telecommunications service --     

2     A.    It's a single phone line.                

3     Q.    Single phone line.  Okay.                

4           Does Great Lakes have other phone lines  

5 at its corporate office?                           

6     A.    Other than this one, no.                 

7     Q.    Okay.  So the one phone line it has at   

8 its office you get from Spencer?                   

9     A.    From this one, correct.                  

10     Q.    What's that?                             

11     A.    This one, yes, correct.                  

12     Q.    From this -- So are there other -- What  

13 am I -- Let me try to figure this out.             

14           How many corporate offices does Great    

15 Lakes have?                                        

16     A.    Just one.                                

17     Q.    Just one.  And it has one telephone line 

18 that goes to that office.                          

19     A.    Correct.  From here.                     

20     Q.    And it's from Spencer.                   

21     A.    Correct.                                 

22     Q.    Correct?  Okay.  Are you getting         
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1 under this month there are lists for Customer      

2 Charges, Telephone Charges, various other things   

3 including Federal and State tax.  Do you see that? 

4     A.    Where is that?                           

5     Q.    It's at the top right corner of the      

6 page.                                              

7     A.    Oh, I'm sorry.  Yep.  I see that, yep.   

8     Q.    Okay.  So Great Lakes then was aware of  

9 taxes that applied to telecommunications services, 

10 right, because that's what they're -- they're      

11 being charged that from Spencer Municipal?         

12           MR. BOWSER:  Objection.  Lacks           

13 foundation.                                        

14     A.    These guys are charging us tax, yes.     

15     Q.    How about with respect to Great Lakes'   

16 customers provided under the IGL TeleConnect brand 

17 to those telephone customers?  Does Great Lakes    

18 assess tax on those customers?                     

19           MR. BOWSER:  Objection.  Outside the     

20 scope.                                             

21     A.    As far as I know, I believe they do.     

22     Q.    They do?                                 

23     A.    I believe so.                            

24     Q.    Okay.  And so -- And then that there     
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7     Q.    Are you familiar with the phrase from    

8 President Lincoln where he said, "If I tell you    

9 that a horse's tail is a leg, how many legs does   

10 it have?"  Have you ever heard that before?        

11     A.    No.                                      

12     Q.    The person responded with "Five."  He    

13 said, "No, it's still four.  Calling a tail a leg  

14 doesn't make it a leg."                            

15           Do you appreciate the significance of    

16 that --                                            

17     A.    No.                                      
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1 percentage anymore.                                

2     Q.    What is it now?                          

3     A.    65.                                      

4     Q.    65.  So that's what they receive?        

5     A.    Correct.                                 

6     Q.    All right.  Did any others change?       

7     A.    No.                                      

8     Q.    Did this change recently, or was that    

9 always -- did it start off at 50 percent?          

10     A.    Yes.                                     

11     Q.    Okay.  And then it went up to 65?        

12     A.    Correct.                                 

13     Q.    And what was the basis for that change?  

14     A.    It was a negotiation.                    

15     Q.    Are they the Free Calling Party that has 

16 the highest volume of traffic for Great Lakes?     

17     A.    I don't think they're the highest.       

18     Q.    No?  Who is?                             

19     A.    Probably Sipmeeting.                     

20     Q.    Sipmeeting?  Is Free Conference the      

21 second highest?                                    
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1     A.    Legal staff.                             

2     Q.    Legal staff?                             

3     A.    Lawyers.                                 

4     Q.    What's that?                             

5     A.    Lawyers.                                 

6     Q.    Lawyers?  Do you have any lawyers on     

7 staff at Great Lakes?                              

8     A.    No.                                      

9     Q.    What's that?                             

10     A.    No.                                      

11     Q.    No?  So it was your outside counsel who  

12 helped you with that?                              

13     A.    Correct.                                 

14     Q.    So do you have any -- Do you have any    

15 sense of the consequences to Great Lakes or the    

16 Free Calling Parties if they were to be deemed a   

17 partnership or joint venture, cooperative venture  

18 of some kind?                                      

19           MR. BOWSER:  Objection.  Calls for a     

20 legal conclusion.                                  

21     A.    I don't.                                 

22           MR. McALEENAN:  Okay.  We can probably   

23           

24           (A recess was taken from 10:25 a.m. to   

25 10:42 a.m.)                                        
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1 BY MR. McALEENAN:                                  

2     Q.    Mr. Nelson, if we could go back to the   

3 tariff real quick, Tariff Number 2, and the rate   

4 elements, which are all the way back on Page 55.   

5 Okay.  Do you see those?  And I believe you        

6 testified that you weren't sure whether AT&T was   

7 being charged all of these or not, is that right?  

8     A.    That's correct.                          

9     Q.    Okay.  And so is it also true that you   

10 wouldn't know the basis on which any of these      

11 elements are being charged to AT&T if they are     

12 being charged?                                     

13           MR. BOWSER:  Objection.  Vague.          

14     A.    What do you mean?                        

15     Q.    I'm just saying, you know, when you said 

16 you didn't know if the -- each of these elements   

17 were, in fact, being charged to AT&T, I assume     

18 that that would also mean that you wouldn't know   

19 the basis on which any of these charges would be   

20 billing to AT&T since you didn't even know if they 

21 were, in fact, being billed, and I just want to    

22 know if that's correct or if you do have knowledge 

23 about the basis for these charges.                 

24     A.    Would probably have basic knowledge,     

25 but not great knowledge.                           
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3           (At this time, Exhibit 26 was marked for 

4 identification by the reporter.)                   

5 BY MR. McALEENAN:                                  

6     Q.    Mr. Nelson, this has been marked as      

7 Exhibit 26, and it's titled Product Description    

8 Schedule Service Order Administration Service?     

9     A.    Yep.                                     

10     Q.    Do you see that?  And in the first line, 

11 it says, "This Product Description Schedule is     

12 attached to and by reference made a part of the    

13 Master Services Agreement between INS and Great    

14 Lakes."  Do you see that?                          

15     A.    Yep.                                     

16     Q.    Okay.  So this is an agreement then that 

17 hangs under the master agreement, right?           
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1 Service Order Administration Service Agreement, in 

2 effect?                                            

3     A.    I think so.                              

4     Q.    Okay.  Any reason to believe it's not?   

5     A.    No.                                      

6     Q.    Okay.  There's a reference on the first  

7 page of the first bullet point, and it says, "This 

8 Product Description Schedule and attached Product  

9 Exhibit provide the terms and conditions."  Do you 

10 see that?                                          

11     A.    Yep.                                     

12     Q.    Okay.  I didn't see the Product Exhibit. 

13 Do you know if such an exhibit exists?             

14     A.    I'm sure one must.  I don't ...          

15     Q.    Okay.  Well, Mr. Nelson, do you          

16 understand that this agreement concerns local      

17 number portability and related matters?            

18     A.    That -- I do.                            

19     Q.    Does this agreement have any relevance   

20 to Great Lakes' provision of Access Services?      

21     A.    This agreement allows us to port phone   

22 numbers.                                           

23     Q.    Okay.   
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1     A.    From one telephone company to another    

2 telephone company.                                 

3     Q.    Right, one telephone company to another  

4 telephone company.                                 

5           So understanding that that may obviously 

6 impact who you're providing service to and         

7 ultimately maybe sort of down the road billing     

8 access charges to, when it comes time to send a    

9 bill for access charges to AT&T or any other long  

10 distance carrier, you're not depending on this     

11 agreement in any way, right?                       

12           MR. BOWSER:  Objection.  Vague.          

13     A.    I don't know why I would.                

14     Q.    Okay.  Yeah, I'm just -- Do you have any 

15 reason to believe then that this agreement has any 

16 bearing on the dispute between AT&T and Great      

17                                              

                                         

19     Q.    Okay.  Now, this is going to be 27?      

20           (At this time, Exhibit 27 was marked for 

21 identification by the reporter.)                   

22 BY MR. McALEENAN:                                  
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1 Great Lakes, is that right?                        

2     A.    It is.                                   

3     Q.    Okay.  Again, it's not executed.  Are    

4 you aware if there is an executed copy?            

5     A.    I'm not aware if there is one.           

6     Q.    Okay.  Is the agreement in effect as far 

7 as you're concerned?                               

8     A.    I believe so.                            

9     Q.    Okay.  Now, there's no reference here    

10 that I saw to the Master Services Agreement.  Do   

11 you have an understanding that this is associated  

12 with Master Services Agreement or does it stand    

13 alone?                                             

14     A.    I don't really know.  I ...              

15     Q.    Okay.  Okay.  What does this -- at a     

16 general level, what does this agreement concern?   

17     A.    The Exhibit 27?                          

18     Q.    Yes.                                     

19     A.    It's a VoIP agreement for INS.           

20     Q.    Okay.  And so INS is providing Great     

21 Lakes with VoIP service?                           

22     A.    They're not.                             

23     Q.    They're not.                             

24     A.    Correct.                                 
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1     Q.    Okay.                                    

2     A.    There's others underneath -- Well, I     

3 don't know if they fall underneath -- I assume     

4 they fall underneath the Master Service Agreement. 

5     Q.    Okay.                                    

6     A.    Like what they call LIDB and CNM.        

7 L-I-D-B.                                           

8     Q.    L-I-D-B.  Okay.                          

9     A.    Which is -- and CNM, which is caller ID. 

10 We have contracts with INS that they do that stuff 

11 for us.                                            

12     Q.    What is the LIDB?                        

13     A.    I think it's called line information     

14 database.                                          

15     Q.    Okay.                                    

16     A.    Don't quote me on that, but I think      

17 that's what it is.                                 

18     Q.    Sure.  And those are the two others that 

19 you think, and they might hang under the Master    

20 Services Agreement?                                

21     A.    Yeah, I think there's a subtending --    

22 there's a subtending thing like that.              

23     Q.    Sure.  And, again, with respect to those 

24 two, is there any connection you think that those  
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1 and Great Lakes?                                   

2     A.    Not that I would know of.                

3     Q.    Okay.  How about besides those two, any  

4 other agreements with INS that you can recall?     

5     A.    I don't think so.  I mean, we buy our    

6 Internet from INS, but I don't recall whether      

7 that's contractual or not, so ...                  

8     Q.    Okay.  And then any other agreements     

9 that you've had with INS since, say, December of   

10 2011 other than the ones you've mentioned?         

11                                 

12     Q.    Okay.  Does Great Lakes presently have   

13 any equipment or facilities in Spencer?            

14     A.    Yes.                                     

15     Q.    Yes.  Okay.  What facilities are those?  

16     A.    There's a telephone switch in Spencer.   

17     Q.    Okay.  And then you also have the        

18 facility in Lake Park which is where you have      

19 the -- you house the Free Calling Parties'         

20 equipment, correct?                                

21     A.    Correct.                                 

22     Q.    Okay.  And then I understand you are     

23 building a new facility in Lake Park for that      

24 purpose, is that right?                            

25     A.    Correct.                                 
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1     Q.    And then is the plan -- I think the plan 

2 is to move all the Free Calling Party equipment to 

3 that new facility?                                 

4     A.    Between the two, correct.                

5     Q.    Between the two.  And then you will      

6 cease using the current facility?                  

7     A.    No.                                      

8     Q.    No?  Okay, so it's -- What are you going 

9 to use the current facility for after the new one  

10 is completed?                                      

11     A.    There's more wireless type stuff in      

12 there versus what's in there now.                  

13     Q.    Okay.  And when you say "wireless type," 

14 is that in connection with the services provided   

15 to the IGL TeleConnect customers?                  

16     A.    Some of that.                            

17     Q.    Okay.  And what is the other stuff used  

18 for, the wireless stuff?                           

19     A.    It's -- We have a tower next to the      

20 building, right?  It got hit by lightning and      

21 wiped out a whole bunch of stuff in the building,  

22 so we got to get -- we want to move everything out 

23 of the building so we don't get hit by lightning   

24 again.                                             

25           So there will be some -- Anything that's 
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1 Spencer, where you say you have the telephone      

2 switch, is that located in the same building as    

3 the corporate office is?                           

4     A.    Yes.                                     

5     Q.    Yes.  Does Great Lakes have any          

6 facilities other than the one in Spencer, the one  

7 in Lake Park and the one being built in Lake Park? 

8     A.    For FCSPs, no.                           

9     Q.    Okay.  And then you have facilities for  

10 the Internet and other customers located           

11 elsewhere?                                         

12     A.    Correct.                                 

13     Q.    Okay.  Where are those facilities        

14 located?                                           

15     A.    There's other towers and what-not for    

16 all that, so ...                                   

17     Q.    Okay, so you're talking about you serve  

18 the IGL TeleConnect customers using wireless       

19 connections, right?                                

20     A.    Correct.  So there's towers and little   

21 huts and stuff all over.                           

22     Q.    Okay.  But no buildings with doors that  

23 people go in and out of?                           

24     A.    Well, there's -- yeah, there's buildings 

25 with doors that people go in and out of but not    
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1 conference customers.                              

2     Q.    Not conference customers, okay.  Yeah,   

3 maybe that was a little too broad.  Not buildings  

4 where people work at from 9 to 5 every day.        

5     A.    Typically not.                           

6     Q.    Okay.  Now, you mentioned, does          

7 Spencer -- I'm sorry, does Great Lakes have a      

8 switch in Lake Park?                               

9     A.    No.                                      

10     Q.    No.  Does it have more than one switch   

11 in Spencer?                                        

12     A.    No.                                      

13     Q.    What's that?                             

14     A.    No.                                      

15     Q.    No.  So the same switch is used to serve 

16 both the FC -- Free Calling Party customers as     

17 well as the IGL TeleConnect customers?             

18     A.    Correct.                                 

19     Q.    Okay.  Is that switch partitioned in any 

20 way where part of it is provisioned to provide     

21 service to the Free Calling Parties and the other  

22 part for the IGL TeleConnect parties?              

23     A.    No.                                      

24     Q.    No?  Does Great Lakes own that switch?   

25     A.    Yes.                                     

PUBLIC VERSION



Great Lakes Comm. Corp. v. AT&T Corp. ATTORNEYS' EYES ONLY JOSHUA D. NELSON - 11/6/2014

Benchmark Reporting 800-873-3376

96

1     Q.    Okay, I'd like to talk about the routing 

2 of a call from an AT&T customer to a Great Lakes   

3 Free Calling Party, okay?  So the call, you know,  

4 comes over AT&T's network, and we'll say the time  

5 period is presently, okay?  It comes over the      

6 AT&T's network and then it gets handed off to INS, 

7 is that right?                                     

8     A.    Correct.                                 

9     Q.    Okay.  And that's in Des Moines, right,  

10 the INS switch?                                    

11     A.    Or Kamrar.                               

12     Q.    Or Kamrar.  Right.  Okay.  So one of     

13 those two.  And then INS puts it on its fiber      

14 ring, right --                                     

15     A.    Correct.                                 

16     Q.    -- from there?  Where does INS take it   

17 from there, do you know?                           

18     A.    To Spencer.                              

19     Q.    To Spencer.  Okay.  And then does Great  

20 Lakes connect with INS in Spencer?                 

21     A.    Yes.                                     

22     Q.    Yes.  And that's at an INS point of      

23 interconnection?                                   

24     A.    Correct.                                 

25     Q.    And then where is that point of          
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1 interconnection in relation to Great Lakes's       

2 switch?                                            

3     A.    As the crow flies or driving miles?      

4 Five miles driving miles.                          

5     Q.    Five miles, okay.  So then how does the  

6 call -- The next stop is to the -- from the INS    

7 point of interconnection in Spencer to the Great   

8 Lakes switch at Spencer?                           

9     A.    Correct.                                 

10     Q.    Okay.  How does it get from the INS      

11 point of interconnection to the Great Lakes        

12 switch?                                            

13     A.    We have gear in INS facility.  It's on   

14 an OC-48 and is -- fiber and is transported to     

15 Great Lakes.                                       

16     Q.    Okay.  So -- And does Great Lakes own    

17 that fiber?                                        

18     A.    We lease it.                             

19     Q.    Lease it.  Who do you lease it from?     

20     A.    SMU.                                     
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1     Q.    So that was put in in connection when    

2 the equipment, the Free Calling Parties' equipment 

3 started being located in Lake Park?                

4     A.    That's correct.                          

5     Q.    Now, when Great Lakes gets the calls     

6 from INS at the POI in Spencer, is it in the       

7 traditional TDM protocol?                          

8     A.    Yes.                                     

9     Q.    Yes.  Does it stay that same protocol    

10 all the way to the Free Calling Parties'           

11 equipment, or is there a conversion at some point  

12 along the way?                                     

13     A.    It depends.  Some of them will be        

14 converted and some won't.                          

15     Q.    Okay.  And why are some converted?       

16     A.    It depends how the customer wants it.    

17     Q.    Okay.  So some customers want the --     

18 want it to come into the IP format?                

19     A.    Correct.                                 

20     Q.    Do you have a sense of what percentage   

21 of the traffic you send on in IP format?           

22           MR. BOWSER:  Currently?                  

23 BY MR. McALEENAN:                                  

24     Q.                                   
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1 equivalence between the product or service being   

2 offered in order for the statement that the prices 

3 are the same to be meaningful, right?              

4     A.    In a restaurant, sure.  We didn't -- For 

5 as far as your reference is, we did what the       

6 Connect America Fund said we could do.             

7     Q.    I know, I understand that's your         

8 position.  I'm just trying to establish a general  

9 point that, you know, the steak in this context is 

10 Access Services, and wouldn't you agree that the   

11 Access Services offered by Great Lakes would have  

12 to be comparable to that being offered by the      

13 lowest-priced CAP/LEC in order for you to say      

14 you've complied with the order by just charging    

15 the same price has the lowest-priced CAP/LEC?      

16           MR. BOWSER:  Objection.  Lacks           

17 foundation, calls for legal conclusion.            

18     A.    I think we have the same service, so --  

19 We do the same thing.                              

20     Q.    So because you think you have the same   

21 service, you feel that you've complied with the    

22 order by charging the same price.                  

23     A.    Correct.                                 

24     Q.    Okay.  And the lowest-priced CAP/LEC in  

25 Iowa right now is CenturyLink, is that right?      
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1     A.    I think that's correct, yeah.            
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1     A.    Not that I'm aware of.                   

2     Q.    And so Great Lakes has decided it didn't 

3 want to -- it wasn't obligated to do it and it     

4 wasn't going to do anything it wasn't obligated to 

5 do?                                                

6     A.    Correct.                                 

7     Q.    And I believe you testified earlier, Mr. 

8 Nelson, that Great Lakes has never had a direct    

9 connection with any long distance carrier, is that 

10 right?                                             

11     A.    We have other commercial contracts with  

12 VoIP carriers, correct.                            

13     Q.    What's that?                             

14     A.    We have commercial contracts with other  

15 VoIP carriers, correct.                            

16     Q.    You have commercial -- That's right, you 

17 have commercial contracts with VoIP carriers, but  

18 you do not have a direct-connect where the IXC is  

19 running its facility straight to Great Lakes'      

20 switch for traditional long distance traffic?      

21     A.    No -- None pursuant to Tariff or         

22 anything like that.                                

23     Q.    Not pursuant to Tariff.  And so were all 

24 the contracts for VoIP service?                    

25                                     
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1     Q.    So was there -- you're not aware of any  

2 contract, off-tariff contract for a direct-connect 

3 that didn't involve VoIP?                          

4     A.    Oh, we did have wireless.  Sorry.  Yeah, 

5 we had a wireless connection.                      

6     Q.    You had a wireless connection.  With     

7 who?                                               

8     A.    T-Mobile.                                

9     Q.    T-Mobile.  And how did -- Just in        

10 general, how did that work?                        

11     A.    They established -- We had a contract    

12 with them.  They sent us some stuff, DS3 and VoIP, 

13 sent us traffic over DS3s and VoIP.                

14     Q.    DS3 is a --                              

15     A.    Pipe.                                    

16     Q.    A pipe, right?  So you said it was       

17 wireless, though?                                  

18     A.    It was wireless traffic, correct.        

19     Q.    Oh, I see.  So it was wireless but it    

20 was still traffic on which Great Lakes was         

21 imposing access charges, right?                    

22           MR. BOWSER:  Objection.  Vague.          
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1 for the wireless traffic, delivered it to INS in   

2 Des Moines for delivery to Great Lakes, would you  

3 have billed T-Mobile for Access Service?           

4     A.    If they had routed that way, yes.        

5     Q.    Okay.  And so you know that the traffic  

6 was coming from customers who were T-Mobile        

7 telephone customers, right?                        

8     A.    Correct.                                 

9     Q.    That's what you meant by "wireless."     

10     A.    Correct.                                 

11     Q.    But the physical facility that was       

12 connecting with Great Lakes to receive that        

13 traffic was a fiber pipe.                          

14     A.    Fiber and Internet, correct.             

15     Q.    Fiber and Internet.  And who supplied    

16 that facility, that fiber and Internet facility?   

17     A.    Great Lakes some, them some.             

18     Q.    What was the Great Lakes' piece?         

19     A.    I bought facilities somewhere, I think   

20 Minneapolis, and then they brought facilities to   

21 there or something like that.                      

22     Q.    Okay.  And so there was -- And then how  

23 did the traffic get from Minneapolis to Spencer?   

24     A.    I had to lease facilities to do that.    
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1 just described, when did that begin?               

2     A.    Good question.  My guess is 2010, but    

3 I'd have to really look to know --                 

4     Q.    Okay.  So if it's not 2010, it's close   

5 to that time frame?                                

6     A.    Yeah, it's maybe 2010, 2011.             

7     Q.    Okay.                                    

8     A.    I don't -- It wouldn't have been before  

9 that, I don't think, so ...                        

10     Q.    And it's your understanding that all     

11 T-Mobile wireless traffic came to the Great Lakes  

12 over that facility and not over INS?               

13     A.    Correct.                                 

14     Q.    And then that connection is no longer in 

15 place, is that right?                              

16     A.    That's correct.                          

17     Q.    And when did that connection end?        

18     A.    I believe it was July or August.         

19     Q.    Okay.  Of this year?                     

20     A.    Yes.                                     

21     Q.    So, Mr. Nelson, having refused AT&T's    

22 request for a direct-connect, is it Great Lakes'   

23 position that AT&T has to use INS to get its       

24                             
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1     A.    I don't know.                            

2     Q.    You don't know?  Great Lakes would be    

3 open to other possibilities?                       

4     A.    Commercial contracts.                    

5     Q.    I see.  So it's the -- Great Lakes would 

6 be open to a contract for a direct-connect as      

7 opposed to a tariffed direct-connect option?       

8     A.    Possibly.                                

9     Q.    Does Great Lakes even have a tariffed    

10 direct-connect service right now?                  

11     A.    Not that I know of.                      

12     Q.    Did it have one before, when it -- under 

13 the FCC Tariff Number 1?                           

14     A.    I think the previous tariff had one in   

15 there.                                             

16     Q.    Why did it -- Why was it removed for the 

17 new tariff?                                        

18     A.    That was a tariff written -- it was a    

19 standard-plated tariff that a lot of the stuff     

20 didn't apply so we changed it.                     

21     Q.    You said didn't apply because you said   

22 CLECs weren't obligated to provide the             

23 direct-connect?                                    

24     A.    That's correct.                          

25             
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1 issues, I do know that, right around               

2 January-February area.                             

3     Q.    Okay.  But do you know like from that    

4 point forward, the billing was done under the      

5 Tariff?  To your knowledge?  Or do you know?  Let  

6                     

                     

8           MR. McALEENAN:  Okay.  I'm sorry, what   

9 number are we on?                                  

10           COURT REPORTER:  28.                     

11           MR. McALEENAN:  Sorry, Joe, I just have  

12 one of these.                                      

13 BY MR. McALEENAN:                                  

14     Q.    It should be pretty brief here.  This is 

15 an e-mail that was sent to Candie Nelson?          

16     A.    Yep.                                     

17     Q.    You say, is that your mother?            

18     A.    It is.                                   

19     Q.    Okay.  And she was involved in the       

20 company back in 2012?                              

21     A.    Correct.                                 

22     Q.    All right.  And this is from a Kurt      

23 Giedinghagen from AT&T?                            

24     A.                                       
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17           (At this time, an off-the-record         

18 discussion was held.)                              

19           (At this time, Exhibit 28 was marked for 

20 identification by the reporter.)                   

21 BY MR. McALEENAN:                                  

22     Q.    Mr. Nelson, say for 2013, do you have a  

23 general sense of what the total volume of minutes  

24 terminated by Great Lakes was?                     

25                         
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1     Q.    Whether it's yearly or -- I was just     

2 going to use the year of 2013 as the most recent   

3 full year.                                         

4     A.    For the entire year?                     

5     Q.    Yeah.                                    

6     A.    For AT&T?                                

7     Q.    For all -- everybody.                    

8           MR. BOWSER:  Objection.  Outside the     

9 scope.                                             

10     A.    Six and a half to seven billion.         

11     Q.    Okay.  And that's MOUs for long distance 

12 calls, right?                                      

13     A.    Correct.                                 

14     Q.    Okay.  And approximately what were the   

15 total revenues from those calls?                   

16           MR. BOWSER:  Objection.  Outside the     

17 scope.                                             

18 BY MR. McALEENAN                                   

19     Q.    Again, approximate.                      

20     A.    Probably 65 million.                     

21     Q.    Do you have a sense of what percentage   

22 of the volume came from AT&T as opposed to the     

23 other carriers?                                    

24     A.    15 percent.                              

25                                               
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1     A.    Correct.                                 

2     Q.    Has that been roughly the same over      

3 time?                                              

4     A.    Yes.                                     

5     Q.    AT&T's percentage?                       

6           MR. BOWSER:  Are we in the 2012 forward  

7 window?                                            

8 BY MR. McALEENAN:                                  

9     Q.    I was going to say -- Is it also the     

10 same -- Does roughly the 15 percent also apply to  

11 so far in 2014?                                    

12     A.    Not today.                               

13     Q.    Not today?                               

14     A.    Correct.                                 

15     Q.    Okay.  How about for 2012?               

16     A.    Same.                                    

17     Q.    Same?  2011?                             

18     A.    Roughly, yeah.                           

19     Q.    Roughly the same?  And then what is it   

20 now in 2014?                                       

21     A.    About 25 percent.                        

22     Q.    25.  So the total amount coming from     
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16     Q.    Okay.  Mr. Nelson, Great Lakes brought   

17 this suit because AT&T didn't pay the access       

18 charge bills that Great Lakes sent to them, right? 

19     A.    Correct.                                 

20     Q.    And if AT&T had paid those bills in      

21 full, Great Lakes wouldn't have brought this suit, 

22 right?                                             

23     A.    Correct.                                 

24     Q.    And so the most that Great Lakes could   

25 be harmed by AT&T's failure to pay the bills is    
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1                     CERTIFICATE                    

2 STATE OF IOWA                                      

3 COUNTY OF CALHOUN                                  

4           I, Robin R. Qualy, a Certified Shorthand 

5 Reporter and Notary Public in and for the State of 

6 Iowa, do hereby certify that the deponent was duly 

7 sworn by me, and that the transcript as above set  

8 forth is a true and accurate record of the         

9 testimony given.                                   

10           That the within and foregoing deposition 

11 was taken by me at the time and place herein       

12 specified.                                         

13           That the witness did not ask to read and 

14 sign the deposition.                               

15           That I am not counsel, attorney, or      

16 relative of either party or otherwise interested   

17 in the event of this suit.                         

18           IN TESTIMONY WHEREOF, I have hereunto    

19 placed my hand November 8, 2014.                   

20                                                    

21                                                    

22                     _______________________________

23                     ROBIN R. QUALY, CSR            

24                     Commission 144913 Exp. 10/1/17 
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        IN THE UNITED STATES DISTRICT COURT        

         FOR THE NORTHERN DISTRICT OF IOWA         

                 WESTERN DIVISION                  

GREAT LAKES COMMUNICATIONS        No. 5:13-cv-4117 
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     DEPOSITION of KELLIE BENEKE, taken on behalf  

of the Defendant, reported by Robin R. Qualy, CSR, 
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Arrowwood Resort & Conference Center, 1405 U.S.    
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1                        * * *                       

2                    KELLIE BENEKE                   

3    sworn by the reporter, testified as follows:    

4                     EXAMINATION                    

5 BY MR. McALEENAN:                                  

6     Q.    Ms. Beneke, can you please state your    

7 full name for the record?                          

8     A.    Kellie Beneke.                           

9     Q.    And by whom are you employed?            

10     A.    Great Lakes Communications.              

11     Q.    And what is your position there?         

12     A.    President.                               

13           MR. McALEENAN:  Would you please mark    

14 this as -- Are we on Exhibit 9?                    

15           (At this time, Exhibit 9 was marked for  

16 identification by the reporter.)                   

17 BY MR. McALEENAN:                                  

18     Q.    Ms. Beneke, you've just been handed a    

19 document that's been marked as AT&T Exhibit 9.     

20 Have you seen this document before?                

21     A.    Yes.                                     

22     Q.    And is this the Notice of Deposition     

23 that AT&T issued to Great Lakes?  And if you turn  

24 to Page 4, do you see a list of Topics for         

25 Deposition?                                        
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1     A.    Yes.                                     

2     Q.    And are you designated as the corporate  

3 representative for Great Lakes for Topic 1 as it   

4 concerns agreements that you've signed?            

5     A.    Yes.                                     

6     Q.    And for Topic 2?                         

7     A.    Yes.                                     

8     Q.    And for Topic 3 as it pertains to        

9 payments that Great Lakes has received from its,   

10 what we call Free Calling Parties?                 

11     A.    Yes.                                     

12     Q.    And just for the definition, I'll use    

13 lots of terms for this, Free Calling Party would   

14 just be the entities with which Great Lakes has a  

15 Marketing Agreement to share access revenues.      

16     A.    Understood.                              

17     Q.    Is that fair?  Okay.                     

18           At a very general level, Ms. Beneke,     

19 what are your responsibilities as president at     

20 Great Lakes?                                       

21     A.    Overseeing the general operations of the 

22 organization, hiring employees.                    

23     Q.    Is there any area that's outside of your 

24 general oversight?                                 

25     A.    As far as could you expand upon that a   
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1     Q.    Purchasing.  How long were you at that   

2 job?                                               

3     A.    Ten years.                               

4     Q.    Anything before that that has anything   

5 to do with telecom?                                

6     A.    No.                                      

7     Q.    Where did you go to college?             

8     A.    Spencer School of Business.              

9     Q.    Did you get a degree from there?         

10     A.    Accounting.  It's a two-year degree.     

11     Q.    Any other degrees?                       

12     A.    No.                                      

13           MR. McALEENAN:  I'm going to mark this   

14 as -- we're up to 10.                              

15           (At this time, Exhibit 10 was marked for 

16 identification by the reporter.)                   
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1     Q.    And was there also a Marketing Agreement 

2 that was signed with Joy Enterprises?  It's not    

3 here.  I just ...                                  

4     A.    I would say yes, but if it's not here, I 

5 can't say for positive.                            

6     Q.    Okay.  So you don't specifically recall  

7 it but -- Let's put it this way --                 

8     A.    No, not specifically.                    

9     Q.    Okay.  But you have -- Great Lakes       

10 currently has a relationship with Joy Enterprises  

11 and is sharing access revenues with them?          

12     A.    Correct.                                 

13     Q.    Okay.  And that would suggest that they  

14 have a Marketing Agreement as well, right?         

15     A.    Yes.                                     

16     Q.    Okay.  Did you negotiate this            

17 agreement --                                       

18     A.    I did not.                               

19     Q.    -- on behalf of -- You did not?  Do you  

20 know if there was any negotiation of this          

21 agreement?                                         

22     A.    Steven Dahl is our business manager.  He 
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1 which is on Page 2.  And you see there under       

2 Subpart (a), there's a list of services that Great 

3 Lakes -- Well, strike that.  Let me back up.       

4           Telco under this agreement is Great      

5 Lakes, right?                                      

6     A.    Correct.                                 

7     Q.    And Customer is Joy, right?              

8     A.    Correct.                                 

9     Q.    Okay.  So you see here there's a list    

10 under Subparagraph 4(a) of "services that Telco    

11 may provide to Customer under this agreement"?     

12     A.    Correct.                                 

13     Q.    Okay.  And then if we look at Exhibit A, 

14 which is all the way in the back on Page 9, you    

15 see there are a list of different services here.   

16 These are the services that Joy is actually        

17 getting under the agreement, correct?              

18     A.    Correct.                                 

19           MR. BOWSER:  Objection.  Lacks           

20 foundation.                                        

21 BY MR. McALEENAN:                                  

22     Q.    Okay.  And there are four different      

23 services here.  The first one is this Peak Monthly 

24 Voice Ports.                       
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1     Q.    And then there's another one that is     

2 Telecommunications Colocation/Rack Space?          

3     A.    Yes.                                     

4     Q.    Do you see that?  And then               

5 Telecommunications, the Grade Electrical Power?    

6     A.    Yes.                                     

7     Q.    And then finally on the last page, the   

8 Direct Inward Dial Numbers?                        

9     A.    Correct.                                 

10           MR. MCALEENAN:  Okay.  Mark this as 11.  

11           (At this time, Exhibit 11 was marked for 

12 identification by the reporter.)                   

13 BY MR. McALEENAN:                                  

14     Q.    Ms. Beneke, you've now been handed a     

15 document marked AT&T Exhibit Number 11.  Is this   

16 the bill from Great Lakes to Joy Enterprises dated 

17 June 1st, 2014?                                    

18     A.    Yes.                                     

19     Q.    And if you turn to Page 4 of the bill,   

20 you see that there's Current Customer Charges for  

21 Joy Enterprise?  Do you see that?  And there are   

22 three charges that are listed there.  One is       

23 Colocation Units?                                  

24     A.                                     
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1     A.    Correct.                                 

2     Q.    It has that same indication of the       

3 asterisk, failure to pay that would -- could       

4 result in a disconnection of local service?        

5     A.    Correct.                                 

6     Q.    And there's no asterisks there either    

7 under the DID Monthly Fee?                         

8     A.    Correct.                                 

9     Q.    Okay.  So is that because Joy isn't      

10 receiving any local telephone service?             

11           MR. BOWSER:  Objection.  Lacks           

12 foundation.                                        

13     A.    No.                                      

14     Q.    Is that because Joy isn't paying for     

15 local telephone service?                           

16           MR. BOWSER:  Same objection.             

17     A.    No.                                      

18     Q.    So if Joy were to stop paying for these  

19 services, what would happen?                       

20           MR. BOWSER:  Objection.  Calls for       

21 speculation.                                       

22     A.    We would contact them regarding          

23 nonpayment.                                        

24               
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1 CallAll and Joy Enterprise bills, right?           

2     A.    Correct.                                 

3     Q.    But there's no Port Service.             

4     A.    Correct.                                 

5     Q.    And so --   Well, here, let me add one   

6 more to this.  This is 14.                         

7           (At this time, Exhibit 14 was marked for 

8 identification by the reporter.)                   

9 BY MR. McALEENAN:                                  

10     Q.    Ms. Beneke, this is another bill from    

11 Great Lakes to Free Conference, but this is from   

12 June of 2013, correct?                             

13     A.    Correct.                                 

14     Q.    Okay.  And this has a different format,  

15 right, from the --                                 

16     A.    Correct.                                 

17     Q.    -- first one?  And this is the new       

18 format that was implemented in early 2013, I       

19 believe?                                           

20     A.    Correct.                                 

21     Q.    Okay.  And if you look to -- If you look 

22 at Page 14, do you see there's the Current         

23 Customer Charges?                                  

24     A.                                     
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1 Electrical Power --                                

2     A.    Correct.                                 

3     Q.    -- listed there?  But, again, no Port    

4 Service, right?                                    

5     A.    Correct.                                 

6     Q.    Okay.  And then there's, under the       

7 Current Telephone Service, the DID Monthly Fee.    

8     A.    Yes.                                     

9     Q.    Okay.  And so Free Conferencing then is  

10 not paying for the Port Service, correct?          

11     A.    Correct.                                 

12     Q.    Okay.  And, in general, the Great Lakes  

13 FCPs fall into two buckets, FCPs that pay for the  

14 three services that Free Conference is paying for, 

15 the Power, the Colocation and the DID Monthly Fee, 

16 and then the FCPs, like Joy and CallAll, which are 

17 paying for those three, plus Port Service,         

18 correct?                                           

19     A.    Correct.                                 

20     Q.    Are there any other combinations of      

21 services that you're aware of?                     

22           MR. BOWSER:  Objection.  Vague.          

23     A.    Not that I recall.                       

24     Q.    Okay.  Okay.  But you do recall there    
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1 Conference, and the FCPs that pay for the four,    

2 like CallAll and Joy?                              

3     A.    Correct.                                 

4     Q.    Okay.  And we can look at the Free       

5 Conference bill here for a moment again.  If you   

6 look on Page 3, there's a list of the -- a Summary 

7 there, and it's got the list for the monthly       

8 charges, I think it says at the top is the 3,800.  

9 This is on Page 3 of the --                        

10     A.    Yes.                                     

11     Q.    Okay.  And that 3,800 is for the Power   

12 and the Colocation, correct?                       

13           MR. BOWSER:  Objection.  Misstates the   

14 record.                                            

15     A.    Yes.                                     

16     Q.    Okay.  And then -- you know, then        

17 following that is the DID Monthly Fees, correct?   

18     A.    Correct.                                 

19     Q.    And there's no -- There's a category     

20 there for Taxes, Surcharges and Fees, right?  In   

21 the Summary?                                       

22     A.    On Page 14?                              

23     Q.    Well, on Page 3, too.   If you look in   
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1     Q.    Okay.  And there's zero in every entry   

2 there, right?                                      

3     A.    Correct.                                 

4     Q.    So Great Lakes doesn't collect any       

5 Taxes, Surcharges or Fees from Free Conference,    

6 correct?                                           

7     A.    Correct.                                 

8     Q.    Are you aware if they collect any such   

9 Taxes, Surcharges or Fees from any of the Free     

10 Calling Parties?                                   

11     A.    I don't believe so.                      

12     Q.    Now, Ms. Beneke, you're aware -- I'm     

13 sorry, before I move on to that, this bill I       

14 wanted to note for the Free Conference, just for   

15 the record, that it was a partial -- at the end of 

16 the bill here, there was further detail of all     

17 these, and I just, to save paper, wanted to cut    

18 that out, so I just wanted to note that for the    

                                            

20           And then also were you responsible for   

21 changing the bill format from the earlier Free     

22 Conference format that we saw to the -- to this    

23 format?                                            

24     A.    Yes.                                     

25     Q.    And this format is now used for all the  
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1 Free Calling Parties?                              

2     A.    Yes.                                     

3     Q.    And it was used for all them beginning   

4 in roughly February of 2013?                       

5     A.    Yes.                                     

6     Q.    Is that right?                           

7     A.    Roughly.                                 

8     Q.    About that time?                         

9     A.    Correct.                                 

10     Q.    Ms. Beneke, you're also here to testify  

11 about the location of the Free Calling Parties?    

12     A.    Yes.                                     

13     Q.    Okay.  And where their equipment is,     

14 correct?                                           

15     A.    Correct.                                 

16     Q.    Okay.  So right now is their equipment   

17 at a Great Lakes facility in Lake Park, Iowa?      

18     A.    Yes.                                     

19           MR. MCALEENAN:  And I'll mark this.      

20 What are we at, 15?                                

21           (At this time, Exhibit 15 was marked for 

22 identification by the reporter.)                   

23 BY MR. McALEENAN:                                  

24     Q.    Ms. Beneke, this was a document that was 

25 produced to AT&T in discovery in this case by      
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1                     CERTIFICATE                    

2 STATE OF IOWA                                      

3 COUNTY OF CALHOUN                                  

4           I, Robin R. Qualy, a Certified Shorthand 

5 Reporter and Notary Public in and for the State of 

6 Iowa, do hereby certify that the deponent was duly 

7 sworn by me, and that the transcript as above set  

8 forth is a true and accurate record of the         

9 testimony given.                                   

10           That the within and foregoing deposition 

11 was taken by me at the time and place herein       

12 specified.                                         

13           That the witness did not ask to read and 

14 sign the deposition.                               

15           That I am not counsel, attorney, or      

16 relative of either party or otherwise interested   

17 in the event of this suit.                         

18           IN TESTIMONY WHEREOF, I have hereunto    

19 placed my hand November 10, 2014.                  

20                                                    

21                                                    

22                     _______________________________

23                     ROBIN R. QUALY, CSR            

24                     Commission 144913 Exp. 10/1/17 
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FCC Form 499 Filer 
Database, Detailed 

Information for CenturyLink 

PUBLIC VERSION



FCC Form 499 Filer Database 

DETAILED INFORMATION 
     Filer Identification Information:  
     499 Filer ID Number:                808440 
     Registration Current as of:         Apr  1 2016 12:00AM 
     Legal Name of Reporting Entity:     Qwest Corporation 
     Doing Business As:                  CenturyLink QC 
     Principal Communications Type:      Incumbent Local Exchange Carrier 
     Universal Service Fund Contributor: Yes 
        (Contact USAC at 888-641-8722 if this is not correct.) 
     Holding Company:                    CenturyLink 
     Registration Number (CORESID):      0003746757 
     Management Company:                   
     Headquarters Address:               100 CenturyLink Drive 
                     City:               Monroe 
                    State:               LA 
                 ZIP Code:               71203 
     Customer Inquiries Address:         100 CenturyLink Drive 
                     City:               Monroe 
                    State:               LA 
                 ZIP Code:               71203 
     Customer Inquiries Telephone:       800-201-4099 
     Other Trade Names:                    
 
     Agent for Service of Process:  
     Local/Alternate Agent for Service 
     of Process:                               
                     Telephone:             
                     Extension:              
                           Fax:             
                        E-mail:              
     Business Address of Agent for 
     Mail or Hand Service of Documents:      
                          City:              
                         State:              
                      ZIP Code:              
    
     D.C. Agent for Service of Process:    John Benedict CenturyLink 
                     Telephone:            202-429-3114 
                     Extension:              
                           Fax:            720-264-7985 
                        E-Mail:            john.e.benedict@centurylink.com 
     Business Address of D.C. Agent for 
     Mail or Hand Service of Documents:    1099 New York Avenue NW 
                                           Suite 250 
                          City:            Washington 
                         State:            DC 
                      ZIP Code:            20001 
 
     FCC Registration Information:  
     Chief Executive Officer:            Glen Post 
            Business Address:            100 CenturyLink Drive 
                        City:            Monroe 
                       State:            LA 
                    ZIP Code:            71203 
 
     Chairman or Other Senior Officer:   R Stewart Ewing Jr 
            Business Address:            100 CenturyLink Drive 
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                        City:            Monroe 
                       State:            LA 
                    ZIP Code:            71203 
 
     President or Other Senior Officer:  Stacey Goff 
            Business Address:            100 CenturyLink Drive 
                        City:            Monroe 
                       State:            LA 
                    ZIP Code:            71203 
 
     Jurisdictions in Which the Filing Entity Provides Telecommunications 
Services: 
 
  Arizona 
  Colorado 
  Idaho 
  Iowa 
  Minnesota 
  Montana 
  Nebraska 
  New Mexico 
  North Dakota 
  Oregon 
  South Dakota 
  Utah 
  Washington 
  Wyoming  

 
This database reflects filings received by USAC as of Jul. 
05, 2016 

FCC Form 499 Filer Database Software Version 01.03.06 July 
21, 2011 

Federal Communications 
Commission 
445 12th Street SW 
Washington, DC 20554 
More FCC Contact Information... 

Phone:  1-888-CALL-FCC (1-888-225-5322) 
TTY:  1-888-TELL-FCC (1-888-835-5322) 
Fax:  1-866-418-0232 

 

- Privacy Policy 
- Website Policies & Notices 
- Required Browser Plug-ins 
- Freedom of Information Act 
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CENTURYLINK OPERATING COMPANIES TARIFF F.C.C. NO. 11* 
 ORIGINAL TITLE PAGE 1 
  
 
 ACCESS SERVICE 
  
  
 
 
 REGULATIONS, RATES AND CHARGES 
 

Applying to the provision of Access Services 
within a Local Access and Transport Area (LATA) 

or equivalent market areas for 
Connection to Interstate Communications Facilities 

for Customers within the operating territory of 
 

Qwest Corporation d/b/a CenturyLink QC 
in the State(s) of 

Arizona (AZ) (Company Code [CC] 5101) 
Colorado (CO) (CC 5102) 

Idaho (ID - Boise LATA) (CC 5103) 
Idaho (ID - Spokane LATA) (CC 5162) 

Iowa (IA) (CC 5141) 
Minnesota (MN) (CC 5142) 
Montana (MT) (CC 5104) 
Nebraska (NE) (CC 5143) 

New Mexico (NM) (CC 5105) 
North Dakota (ND) (CC 5144) 

Oregon (OR) (CC 5163) 
South Dakota (SD) (CC 5145) 

Utah (UT) (CC 5107) 
Washington (WA) (CC 5161) 
Wyoming (WY) (CC 5108) 

 
as provided herein 

 
 

Access Services are provided by means of wire, fiber optics, radio or  
any other suitable technology or a combination thereof. 

 
This Tariff replaces Qwest Corporation Tariff F.C.C No. 1. 

 
 
 
 
 
 
 
 
 
 
 
* This entire Tariff is issued under the authority of Special Permission No. 13-005. 
 

 

 

Issued Under Transmittal No. 37 
ISSUE DATE: Vice President-Regulatory Operators EFFECTIVE DATE: 
April 16, 2013 100 CenturyLink Drive May 1, 2013 
 Monroe, Louisiana  71203 
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CENTURYLINK OPERATING COMPANIES TARIFF F.C.C. NO. 11 
 ORIGINAL PAGE 2-6 
  
  
 ACCESS SERVICE 
  
 2.  GENERAL REGULATIONS

 
2.1 UNDERTAKING OF THE TELEPHONE COMPANY 
2.1.3 LIABILITY (Cont'd) 
 
 C. Liability for Expanded Interconnection-Collocation Service 
 
  In addition to A. preceding, the Telephone Company shall have no responsibility

or liability to the interconnector for the following: 
 
 1. The Company shall have no liability for any interruption of the interconnector's 

service or for interference with the operation of the interconnector's facilities 
other than as set forth in 2.4.4.B.11.  In no event shall the Company be liable to 
the interconnector for loss of profits or revenue. 

 
 2. The interconnector is responsible for all losses associated with the VEIC 

equipment, except as provided herein.  The Company shall not be liable to the 
interconnector for physical damage to the interconnector-provided equipment 
occupying a Company location unless caused by the gross negligence or willful 
misconduct of the Company.  In such event, the liability of the Company shall be 
limited to the reasonable cost of repair and/or replacement of damaged facilities 
or equipment.  The Company shall have no liability whatsoever to an 
interconnector or customer of the interconnector for lost revenues or profits 
occasioned by any interruption of the interconnector's service or interference with 
the operation of the interconnector-provided facilities or equipment in the 
Company location(s). 

 
 
 
 
 

Issued Under Transmittal No. 37
ISSUE DATE: Vice President-Regulatory Operators EFFECTIVE DATE: 
April 16, 2013 100 CenturyLink Drive May 1, 2013 
 Monroe, Louisiana  71203
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CENTURYLINK OPERATING COMPANIES TARIFF F.C.C. NO. 11 
 ORIGINAL PAGE 2-82 
  
  
 ACCESS SERVICE 
  
 2.  GENERAL REGULATIONS 

 
2.6 DEFINITIONS (Cont'd) 
 

Committed Information Rate (CIR) 
 
The term "Committed Information Rate" denotes the number of bits transmitted 
per second, under normal conditions, over a Permanent Virtual Connection 
(PVC). 
 
Common Channel Signaling Access Capability (CCSAC) 
 
The term "Common Channel Signaling Access Capability" (CCSAC) denotes the 
interconnection between the Company's CCSN and a customer's CCSN. 
 
Common Channel Signaling Network (CCSN) 
 
The term "Common Channel Signaling Network" (CCSN) denotes a specialized 
digital signaling network separate from the regular message (voice) network 
which interconnects computerized switching systems and has access to special 
data bases. 

 
Common Line 
 
The term "Common Line" denotes a line, trunk or other facility provided under 
the general and/or local exchange service tariffs of the Company, terminated on a 
central office switch.  A common line-residence is a line or trunk provided under 
the residence regulations of the general and/or local exchange service tariffs.  A 
common line-business is a line provided under the business regulations of the 
general and/or local exchange service tariffs. 

 
Communications Systems 
 
The term "Communications Systems" denotes channels and other facilities which 
are capable of communications between terminal equipment provided by other 
than the Company. 

 
Customer(s) 
 
The term "customer(s)" denotes any individual, partnership, association, joint-
stock company, trust, corporation, governmental entity or any other entity which 
subscribes to the services offered under this Tariff, including Interexchange 
Carriers (ICs), end users and interconnectors. 

 

 

 

Issued Under Transmittal No. 37 
ISSUE DATE: Vice President-Regulatory Operators EFFECTIVE DATE: 
April 16, 2013 100 CenturyLink Drive May 1, 2013 
 Monroe, Louisiana  71203 
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CENTURYLINK OPERATING COMPANIES TARIFF F.C.C. NO. 11 
 1ST REVISED PAGE 2-84 
 CANCELS ORIGINAL PAGE 2-84 
  
 ACCESS SERVICE 
  
 2.  GENERAL REGULATIONS 

 
2.6 DEFINITIONS (Cont'd) 
 

Dedicated Network Access Link (DNAL) 
 
The term "Dedicated Network Access Link" denotes a Switched Access Local 
Transport connection between the customer premises and a Company switch or 
central office for the control of features and functions, or for the transfer of data 
from the switch or central office to the customer. 
 
Destination Point Code 
 
The term “Destination Point Code” denotes a routing label that identifies where 
the CCS/SS7 signaling message should be sent. 

 
Detail Billing 
 
The term "Detail Billing" denotes the listing of each message and/or rate element 
for which charges to a customer are due on a bill prepared by the Company. 
 
Dial Pulse Address Signaling 
 
The term "Dial Pulse Address Signaling" denotes the transmission of number 
information, e.g., called number, between the end office switching systems and 
the customer's premises (in either direction) by means of direct current impulses. 

 
Direct-Trunked Transport 
 
The term "Direct-Trunked Transport" denotes the following:  (1) the transport 
between the serving wire center of the customer's premises and a Company end 
office, Company Hub or Company access tandem or between a Company Hub 
and a Company end office or Company access tandem on circuits dedicated to 
the use of a single customer, without switching at the Company access tandem or, 
(2) the transport with Tandem Signaling Information (i.e., CIC and 0ZZ codes or 
equivalent SS7 parameters) between the serving wire center of the customer-
provided tandem premises and a Company end office subtending the customer-
provided tandem or a Company Hub or between a Company Hub and a Company 
end office subtending the customer-provided tandem. 
 
Directory Assistance (Service) 
 
See "Voice Directory Assistance (Voice DA) Service", “Regional Directory 
Assistance (RDA) Service”, and “National Directory Assistance (NDA) Service”. 
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CENTURYLINK OPERATING COMPANIES TARIFF F.C.C. NO. 11 
 ORIGINAL PAGE 2-87 
  
  
 ACCESS SERVICE 
  
 2.  GENERAL REGULATIONS 

 
2.6 DEFINITIONS (Cont'd) 

 
End Office Switch 
 
The term "End Office Switch" denotes a local Company switching system where 
Telephone Exchange Service customer station loops are terminated for purposes 
of interconnection to trunks.  Included are Remote Switching Modules and 
Remote Switching Systems served by a host office in a different wire center. 
 
End User 
 
"End User" means any customer of an interstate or foreign telecommunications 
service that is not a carrier, except that a carrier (other than a telephone company) 
shall be deemed to be an "end user" when such carrier uses a telecommunications 
service for administrative purposes and a person or entity that offers 
telecommunications services exclusively as a reseller shall be deemed to be an 
"end user" if all resale transmissions offered by such reseller originates or 
terminates on the premises of such reseller. 
 
Entrance Facility 
 
The term "Entrance Facility" denotes (1) the dedicated Switched Access transport 
facility from the customer's premises or point of demarcation to the Company 
serving wire center or (2) the fiber optic cable from the Virtual Expanded 
Interconnection - Collocation (EIC) point of interconnection utilizing Company-
owned conventional single mode type of fiber optic cable to the Virtual 
interconnector-designated equipment. 
 
Entry Switch 
 
See "First Point of Switching". 
 
Envelope Delay Distortion (EDD) 
 
The term "Envelope Delay Distortion" denotes a measure of the linearity of the 
phase versus frequency of a channel. 
 
Equal Level Echo Path Loss (ELEPL) 
 
The term "Equal Level Echo Path Loss" denotes the measure of Echo Path loss at 
a 4-wire interface which is corrected by the difference between the send and 
receive Transmission Level Point (TLP).  [ELEPL = EPL - TLP (send) + TLP 
(receive)]. 
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CENTURYLINK OPERATING COMPANIES TARIFF F.C.C. NO. 11 

 ORIGINAL PAGE 6-1 

  

  

 ACCESS SERVICE 

 
 6.  SWITCHED ACCESS SERVICE 

 

6.1 GENERAL 

 
Switched Access Service, which is available to customers for their use in 
furnishing their services to end users, provides a two-point electrical 
communications path between a customer's premises and an end user's premises.  
It provides for the use of terminating, switching, transport facilities and common 
subscriber plant of the Company.  Switched Access Service provides for the 
ability to originate calls from an end user's premises to a customer's premises, and 
to terminate calls from a customer's premises to an end user's premises in the 
LATA where it is provided.  Specific references to material describing the 
elements of Switched Access Service are provided in 6.1.1, following. 
 
Rates and charges for Switched Access Service not subject to Phase II Pricing 
Flexibility are set forth in 6.8, following.  Phase II Pricing Flexibility rates are 
specified in Section 16.  The wire centers included in Phases I and II Pricing 
Flexibility are identified in Section 23.   
 
The application of rates for Switched Access Service is described in 6.7, 
following.  Rates and charges for services other than Switched Access Service, 
e.g., a customer's interLATA toll message service, may also be applicable when 
Switched Access Service is used in conjunction with these other services.  
Descriptions of such applicability are provided in 6.2.1.A.8., 6.2.1.B.5., 
6.2.2.A.7., 6.2.2.B.4., 6.2.3.A.7., 6.2.4.A.5., 6.2.5.A.8., 6.2.5.B.4., 6.2.6.A.1.g., 
6.2.6.A.2.d., 6.2.6.B.1.g., 6.2.6.C.1.e., 6.7.8 and 6.7.10, following.  Finally, a 
credit is applied against Lineside Switched Access Service charges as described 
in 6.7.9, following. 
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CENTURYLINK OPERATING COMPANIES TARIFF F.C.C. NO. 11 
 ORIGINAL PAGE 6-9 
  
  
 ACCESS SERVICE 
 
 6.  SWITCHED ACCESS SERVICE 
 
6.1 GENERAL 
6.1.2 RATE CATEGORIES (Cont'd) 
 

EXAMPLE 2 
 

Switched Access Service Ordered 
with DS1 EF and DS1 DTT Facility 
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      EO   

 CP DS1 EF SWC  DS1 DTT      CL  

      DED   

      TP   

         

        EU 

         

      LS   

CL - Common Line  

CP - Customer’s Premises  

DED TP - Dedicated Trunk Port 

DTT - Direct Trunked Transport 

EF - Entrance Facility 

EO - End Office 

EU - End Users 

LS - Local Switching 

SWC - Serving Wire Center 
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Detailed Information for INS 
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FCC Form 499 Filer Database 

DETAILED INFORMATION 
     Filer Identification Information:  
     499 Filer ID Number:                804606 
     Registration Current as of:         Apr  1 2016 12:00AM 
     Legal Name of Reporting Entity:     Iowa Network Services, Inc. 
     Doing Business As:                  Iowa Network Services, Inc. 
     Principal Communications Type:      Other Toll 
     Universal Service Fund Contributor: Yes 
        (Contact USAC at 888-641-8722 if this is not correct.) 
     Holding Company:                    Iowa Network Services Inc. 
     Registration Number (CORESID):      0002580710 
     Management Company:                  
     Headquarters Address:               7760 Office Plaza Drive South 
                     City:               West Des Moines 
                    State:               IA 
                 ZIP Code:               502665906 
     Customer Inquiries Address:         7760 Office Plaza Drive South 
                     City:               West Des Moines 
                    State:               IA 
                 ZIP Code:               502665906 
     Customer Inquiries Telephone:       800-469-4000 
     Other Trade Names:                  Iowa Network Services, Inc. 
                                         INS 
                                         INS Connect 
 
     Agent for Service of Process:  
     Local/Alternate Agent for Service 
     of Process:                               
                     Telephone:             
                     Extension:              
                           Fax:             
                        E-mail:              
     Business Address of Agent for 
     Mail or Hand Service of Documents:      
                          City:              
                         State:              
                      ZIP Code:              
   
     D.C. Agent for Service of Process:    James Troup Fletcher, Heald & 
Hildre 
                     Telephone:            202-828-5700 
                     Extension:              
                           Fax:            703-812-0486 
                        E-Mail:            troup@fhhlaw.com 
     Business Address of D.C. Agent for 
     Mail or Hand Service of Documents:    2200 Pennsylvania Ave, N.W. 
                                           4th Floor East 
                          City:            Washington 
                         State:            DC 
                      ZIP Code:            20037 
 
     FCC Registration Information:  
     Chief Executive Officer:            Ronald Keller 
            Business Address:            7760 Office Plaza Drive South 
                        City:            West Des Moines 
                       State:            IA 
                    ZIP Code:            502665906 
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     Chairman or Other Senior Officer:   Michael Eggley 
            Business Address:            7760 Office Plaza Drive South 
                        City:            West Des Moines 
                       State:            IA 
                    ZIP Code:            502665906 
 
     President or Other Senior Officer:  Jeffrey Schill 
            Business Address:            7760 Office Plaza Drive South 
                        City:            West Des Moines 
                       State:            IA 
                    ZIP Code:            502665906 
 
     Jurisdictions in Which the Filing Entity Provides Telecommunications 
Services: 
 
  Iowa 
  Nebraska 

 
This database reflects filings received by USAC as of Jul. 
05, 2016 

FCC Form 499 Filer Database Software Version 01.03.06 July 
21, 2011 

Federal Communications 
Commission 
445 12th Street SW 
Washington, DC 20554 
More FCC Contact Information... 

Phone:  1-888-CALL-FCC (1-888-225-5322) 
TTY:  1-888-TELL-FCC (1-888-835-5322) 
Fax:  1-866-418-0232 

 

- Privacy Policy 
- Website Policies & Notices 
- Required Browser Plug-ins 
- Freedom of Information Act 
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Expert Report of David I. 
Toof, submitted Oct. 3, 2014 

 
CONFIDENTIAL AND 

HIGHLY CONFIDENTIAL 
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August 2012 Monthly Report, 
In re GLCC, No. SPU-2011-

004 (IUB Aug. 30, 2012) 
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STATE OF IOWA 

DEPARTMENT OF COMMERCE 

UTILITIES BOARD 

 

 

IN RE:  

GREAT LAKES COMMUNICATION CORP.  

 

 

DOCKET NO. SPU-2011-0004  

 

GREAT LAKES COMMUNICATION CORPORATION’S 

AUGUST 2012 MONTHLY REPORT TO THE IOWA UTILITIES BOARD 

 Great Lakes Communication Corporation (“GLCC” or “Great Lakes”), by counsel, and 

pursuant to the Board’s Final Order in the above-captioned docket, hereby files its update for the 

month of August 2012.   

 The Final Order directed GLCC to “file monthly reports regarding its plans and 

progress.”  Final Order at 32.  GLCC filed its first report, which included “a detailed plan for 

providing local exchange service in the Lake Park and Milford exchanges, a timeline showing 

the steps Great Lakes needs to complete in order to provide local exchange service in the Lake 

Park and Milford exchanges, and a detailed description of any personnel needs or vendors from 

whom services will be required” on April 30, 2012.  On May 31, 2012, and June 29, 2012, Great 

Lakes filed its second and third status reports, respectively, both of which included “progress 

updates on the build-out for providing local exchange service in the Lake Park and Milford 

exchanges, including but not limited to a description of the status of any contract negotiations, 

reports on personnel, and the development of marketing or advertising strategies.”  Id.  The July 

30, 2012 Status Report provided relevant updates and addressed GLCC’s “technological ability 

to provide service in a reasonable portion of the Lake Park and Milford exchanges.”  Final Order 

at 32-33.  The July report also provided a “written update to the Board regarding Great Lakes’ 

marketing efforts, the status of any third-party agreements regarding the provision of all 
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necessary features of local exchange service, including, but not limited to, emergency services 

and directory assistance, and all other information required to show Great Lakes’ progress on its 

plan.” Id. 

 With regard to this August 2012 report, the Board’s Final Order directs Great Lakes to 

address “the status of Great Lakes’ acquisition of local exchange service customers, as well an 

update of Great Lakes’ marketing and advertising plans.”  Id. at 33. 

I. THE STATUS OF GLCC’s ACQUISITION OF LOCAL EXCHANGE 

 CUSTOMERS.   

 During the time period since its last monthly report, GLCC has had success in beginning 

to secure local exchange customers and provide service to them.  As reflected on Confidential 

Exhibit A and Confidential Exhibit B, GLCC, under its IGL TeleConnect brand, has secured the 

following residential customers:
1
 

 18 installed and active customers, including: 

o 10 customers in Lake Park (4 with telephone and internet service; and 6 that have 

only requested internet service at this time); 

o 5 customers in Milford (1 with telephone service; and 4 that have only requested 

internet service at this time); and  

o 3 internet only customers in Spencer (GLCC is not offering residential and 

business telephone service in this exchange under its IGL TeleConnect brand). 

 10 customers are scheduled for installation. 

                                                 

1
  GLCC is including customers that have procured only internet service and thus are not “local exchange 

customers” in an effort to keep the board fully apprised of its efforts.  
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II. UPDATE REGARDING GREAT LAKES’ MARKETING AND ADVERTISING 

 PLANS 

 

 GLCC, in conjunction with its marketing contractor, is continuing to make good progress 

in undertaking marketing efforts and creating awareness of the IGL TeleConnect services.  

Specifically, the following marketing-related efforts have occurred in August 2012: 

 August 7 - 15:  532 direct mail pieces were sent to rural addresses in Lake Park and 

Milford, staggered by townships; 

 August 22:  383 direct mail pieces were sent to PO Box addresses in Lake Park; 

 August 23:  3243 direct mail pieces were sent to every postal customer in Lake Park and 

Milford, including all city, rural, and PO Box carrier routes; 

 August 25:  Radio spots completed and began to run on KUOO and Q102 stations.  These 

will run on a saturation package for 3 weeks with 50 spots each week, spread evenly 

between the two stations for a total of 300 spots. 

 In addition, more marketing activities are underway that will be launched in September, 

including:  

 3 full-page color newspaper ads were prepared which will run in Dickinson County News 

on 9/5, 9/12, and 9/19 (see Exhibit C); 

 8.5” x 11” shopper insert for NW IA Shopper will run for 3 weeks on Wednesdays and 

Saturdays starting 9/5 for a total of 6 ads and are targeted to Lake Park and Milford (see 

Exhibit D); 

 Began negotiations on securing a lease of billboard north of Milford; design in creative 

stages and will be finalized soon; 

 Finalizing decals/signage for installation trucks; 
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 “Thank-you’s” for new customers and bar coasters on order; 

 Scheduling a marketing blitz day in September for Chamber visit and ribbon-cutting, 

visiting local businesses with coasters and flyers 

An updated progress report from mark!t is attached as Confidential Exhibit E. 

III. UPDATE REGARDING THIRD-PARTY AGREEMENTS INVOLVED IN THE 

 PROVISION OF LOCAL EXCHANGE SERVICE 

 

 Since its last status report, GLCC has continued to focus its efforts on ensuring that all of 

the services associated with providing local exchange service in Lake Park and Milford are 

properly functioning, as well as completing the installation of the fiber necessary to relocate 

conference call and chat-line customers from Spencer to Lake Park.  The fiber installation was 

recently completed and the transition of high volume customers has been scheduled and will be 

completed over the next two weekends.  See Exhibit F for the “as built” diagrams relating to the 

fiber installation. 

 GLCC has also received and paid the following relevant invoices: 

 Webb Wireless:  Invoice # 186, 189, 195 (attached as Confidential Exhibit G);  

 Schoon Construction, Inc.:  Invoice # 67752 (attached as Confidential Exhibit H);  

 Continental Computers:  Invoice # 119631 (attached as Confidential Exhibit I); 

 Graybar:  Invoice # 961900710, 961900711, 961843369 (attached as Confidential 

Exhibit J); 

 Spencer MPO Stamp Store (attached as combined Confidential Exhibit K); 

 Speed Printers:  Invoice # 4395 (attached as Confidential Exhibit L); 

 Dickinson County GIS (attached as Confidential Exhibit M); 

 The Chamber (attached as Confidential Exhibit N); and 
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 Mark!t:  Invoice # 2012-2149, 2012-2154, 2012-2160, 2012-2166 (attached as 

Confidential Exhibit O).  

IV. UPDATE ON PERSONNEL 

 GLCC recently hired a new employee to assist in service and installation.  Adam Nelson
2
 

was born and raised in the Terril, Iowa area.  He earned an AS degree in Telecommunication 

Administration from Minnesota West Technical School in Jackson, MN.  He has worked as a 

field technician throughout Iowa at Phones’n Plus in Milford, Apline Communications in 

Elkader, Northwest Telephone in Havelock and Orange City Communications in Orange City.  

He is a certified EMT, a member of the Knights of Columbus and Project Lifesaver.   He and his 

wife Benita have 2 daughters and 1 son.  

V. ADDITIONAL REGULATORY COMPLIANCE UPDATES 

 A. Escrow requirement 

 The escrow agreement finalized and fully executed as of June 6, 2012, and the account 

was funded that same day.  Great Lakes has no further update related to the escrow requirement. 

 B. Responding to the Board’s concerns about access to adult content by   

  minors. 

 As noted above, GLCC just completed installation of the fiber capacity to Lake Park that 

was a prerequisite to moving conference calling and chat-line customers to its new facilities in 

Lake Park.  Accordingly, GLCC is scheduling to make that transition in the next two weeks and 

at that time will add its recorded greeting and opt-out service to the chat-line calls as discussed in 

its prior reports.   

                                                 

2
  In the interest of disclosure, Adam Nelson is related to GLCC President/CEO Josh Nelson. 
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 C. Relocation of high volume customers 

 As noted in the June and July 2012 Status Report, GLCC encountered a delay in having 

the fiber installed to Lake Park, which is necessary to relocate the high volume customers.  That 

issue has not been resolved and the fiber fully installed, allowing GLCC to move ahead with 

relocating these customers.   

VI.  UPDATED TIMELINE 

 The following is an updated timeline of the actions that GLCC has taken and anticipates 

taking to comply with the Board’s Show Cause Order.  Date changes are noted by striking the 

original date and inserting the new anticipated date immediately below that. 

Date Requirement Status 

January 26, 2012 GLCC provides notice pursuant to Iowa 

Admin. Code § 199-22.14(2)“e” of Intent to 

File HVAS Tariff 

Completed 

February 29, 

2012 

GLCC responded to CenturyLink’s Letter Completed 

March 29, 2012 GLCC filed HVAS Tariff Completed 

March 30, 2012 Board released Show Cause Order Completed 

April 16, 2012 GLCC responded to objections by 

CenturyLink, Sprint, and OCA 

Completed 

April 16, 2012 FAA issues determination approving 

installation of WiMax tower in Lake Park 

exchange 

Completed 

June 6, 2012 Establish an escrow account with an 

independent financial institution for the 

amount reflected in the testimony as an 

estimate for intrastate refunds 

Completed 

April 30, 2012 GLCC HVAS Tariff proposed to take effect Completed; tariff 

subsequently suspended by 

order of the Board in docket 

TF-2012-0171; awaiting 

further direction regarding 

procedural schedule 

April 30, 2012 First monthly status report due 

 A detailed plan for providing local 

exchange service in Lake Park and 

Completed 
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Milford 

 Timeline showing each of the steps 

that Great Lakes needs to complete 

in order to provide local exchange 

service 

 Detailed description of any personnel 

needs 

 Detailed description of vendors from 

whom services will be required 

May 29, 2012 Receive final zoning approval for 

installation of radio tower 

Completed 

May 30, 2012 Begin site preparation for building and 

tower installation 

Completed 

May 30, 2012 Second monthly status report due 

 Progress update on the build-out for 

providing local exchange service 

 Status of any contract negotiations 

 Reports on personnel 

 Development of marketing or 

advertising strategies 

Completed 

June 18, 2012 Estimated date of tower installation in Lake 

Park 

Completed 

June 18, 2012 Target date for installation of building and 

facilities in Lake Park 

Completed 

June 25, 2012 Target date to unveil initial marketing 

efforts and new website for IGL Teleconnect 

services 

Completed 

June 29, 2012 Third monthly status report due 

 Progress update on the build-out for 

providing local exchange service 

 Status of any contract negotiations 

 Reports on personnel 

Completed 

July 20, 2012 Target date for mailing first direct mail piece Completed 

July 12, 2012 Inspection by IUB Staff Member Dennis 

Rosauer 

Completed 

July 15, 2012 Target date for WiMax equipment to be 

functioning and tests of customer premises 

equipment 

Completed  

July 20, 2012 Target date to secure first residential or 

business customers for IGL TeleConnect 

services 

Completed 

July 30, 2012 Fourth monthly status report due 

 Must be able to demonstrate 

technological ability to provide 

Completed 
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legitimate local exchange service in 

some reasonable portion of Lake 

Park and Milford (cannot suffer from 

severe geographic or technological 

restrictions) 

 Update on marketing efforts 

 Update on third-party agreements 

regarding the provision of all 

necessary features of local exchange 

service, including emergency 

services and directory assistance 

 Status of acquisition of local 

exchange customers 

 Update on marketing and advertising 

plans 

August 10, 2012 

September 10, 

2012 

Target date for all high volume customers to 

be relocated to Lake Park 

Continuing 

August 10, 2012 

September 10, 

2012 

Target date for GLCC to establish blocking 

request mechanism for chatlines 

Continuing 

August 30, 2012 Fifth monthly status report due 

 status of Great Lakes’ acquisition of 

local exchange service customers 

 update of Great Lakes’ marketing 

and advertising plans  

Completed 

September 28, 

2012 

Sixth monthly status report due 

 Must be able to demonstrate the 

provision of full-featured local 

exchange service in Lake Park and 

Milford 

 

October…. Status reports continue until further order of 

the Board 

 

 

VII. UPDATED BUDGET PROJECTIONS 

 GLCC’s budget, as updated at the end of August 2012, is attached as Confidential 

Appendix P.   
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In re GLCC, No. SPU-2011-

004 (IUB Aug. 29, 2014) 
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STATE OF IOWA 

DEPARTMENT OF COMMERCE 

UTILITIES BOARD 

 

 

IN RE:  

GREAT LAKES COMMUNICATION CORP.  

 

 

DOCKET NO. SPU-2011-0004  

 

GREAT LAKES COMMUNICATION CORPORATION’S 

AUGUST 2014 MONTHLY REPORT TO THE IOWA UTILITIES BOARD 

 Great Lakes Communication Corporation (“GLCC” or “Great Lakes”), by counsel, and 

pursuant to the Board’s Final Order in the above-captioned docket, hereby files its status report 

for the month of August 2014.   

 The Final Order directed GLCC to “file monthly reports regarding its plans and progress”   

Final Order at 32.  GLCC filed its first report, which included “a detailed plan for providing local 

exchange service in the Lake Park and Milford exchanges, a timeline showing the steps Great 

Lakes needs to complete in order to provide local exchange service in the Lake Park and Milford 

exchanges, and a detailed description of any personnel needs or vendors from whom services 

will be required” on April 30, 2012.  On May 31, 2012, and June 29, 2012, Great Lakes filed its 

second and third status reports, respectively, both of which included “progress updates on the 

build-out for providing local exchange service in the Lake Park and Milford exchanges, 

including but not limited to a description of the status of any contract negotiations, reports on 

personnel, and the development of marketing or advertising strategies.”  Id.  The July 30, 2012 

Status Report provided relevant updates and addressed GLCC’s “technological ability to provide 

service in a reasonable portion of the Lake Park and Milford exchanges.”  Final Order at 32-33.  

The July report also provided a “written update to the Board regarding Great Lakes’ marketing 

efforts, the status of any third-party agreements regarding the provision of all necessary features 
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of local exchange service, including, but not limited to, emergency services and directory 

assistance, and all other information required to show Great Lakes’ progress on its plan.” Id.  

With regard to the August 2012 report, the Board’s Final Order directed Great Lakes to address 

“the status of Great Lakes’ acquisition of local exchange service customers, as well an update of 

Great Lakes’ marketing and advertising plans.”  Id. at 33.  As for the September 2012 report, the 

Final Order directed GLCC to “demonstrate to the Board that it is providing local exchange 

service in the Lake Park and Milford exchanges to unrelated end user customers.”  Id. 

 Since the conclusion of the six month period ending September 30, 2012, GLCC has been 

directed to “continue to file monthly reports describing its progress in providing local exchange 

service in Lake Park and Milford until the Board orders otherwise.”  Id.  On April 30, 2013, one 

year after it began filing its monthly status reports, GLCC filed a Motion to Close Docket and for 

Other Related Relief (the “Motion to Close Docket”) asking the Board to suspend or modify its 

on-going reporting requirements and to address a variety of other matters, including Qwest’s 

procedurally improper motion to revoke GLCC’s certification, and GLCC’s request to adopt a 

tariff in compliance with the Board’s High Volume Access Service rules.  The Motion to Close 

Docket was fully briefed as of May 22, 2013.  Thereafter, Qwest and GLCC resolved their 

disputes.  On November 12, 2013, GLCC filed a Supplemental Motion to Close Docket advising 

the Board of the impact of the settlement on the remaining open matters.   

 The Motion to Close Docket was denied on May 13, 2014, based on the Board’s 

conclusion that there may be inconsistencies between the monthly reports filed by GLCC and the 

annual report it files, and because the Board is concerned about GLCC’s financial viability.  

GLCC sought reconsideration of the Board’s denial of its Motion to Close Docket.  While the 
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Board agreed that there were no improper “inconsistencies” in GLCC’s reports, it nevertheless 

declined to close the docket or suspend the reporting requirements on July 2, 2014. 

I. GLCC CONTINUES TO MAKE PROGRESS IN PROVIDING LOCAL 

 EXCHANGE SERVICE IN THE LAKE PARK AND MILFORD EXCHANGES 

 Since its submission for July 2014, GLCC has continued to successfully secure local 

exchange customers in Lake Park and Milford.  In addition to local exchange customers, GLCC 

also continues to successfully secure internet customers in these areas.
1
  Confidential Exhibit A 

includes further information regarding the current IGL TeleConnect subscribers, which include: 

 544 installed and active customers, representing an increase of 3 customers since the 

monthly report filed for June.  These customers include the following: 

o 149 customers in the Lake Park exchange (30 with telephone and internet 

service;
2
 3 with only telephone service; and 116 that have only requested internet 

service at this time);   

o 258 customers in the Milford exchange (58 with telephone and internet service; 4  

with only telephone service; and 196 that have only requested internet service at 

this time);
3
 and  

o 137 internet only customers outside of Lake Park and Milford
4
 (GLCC is not 

offering residential and business telephone service in these exchanges)  

                                                 

1
  GLCC is including customers that have procured only internet service and thus are not 

“local exchange customers” in an effort to keep the board fully apprised of its efforts.  

2
  Three of these customers would be considered “related,” as GLCC understands the Board 

to mean that term. 

3
  One of these customers would be considered “related,” as GLCC understands the Board 

to mean that term. 
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 On May 27, 2014, the Dickinson County Board of Adjustment approved a Conditional 

Use Permit to construct a 190’ communication tower in Section 32 of Spirit Lake Township. The 

tower is now installed and there is power at the site.  The contractor is currently working to 

install fiber connectivity to the site.  Customer installations should begin in the near future.  IGL 

TeleConnect’s Internet services will be available to Spirit Lake and the surrounding rural areas, 

but it will not be providing competitive residential or business telephone service in these 

exchanges, as it is not certificated to serve those territories.  286 businesses and individuals have 

expressed interest in IGL TeleConnect service in Spirit Lake and surrounding areas.   

 On Thursday, August 21, 2014, GLCC celebrated the opening of a new $1.4 million 

state-of-the-art data center located next to its existing facilities in Lake Park.  The data center is 

designed to withstand F5 tornados and has redundant backup power and can be used by 

businesses in Northwest Iowa that are looking for remote, secure, off-site backup.  Governor 

Branstad and other state officials were on hand for the opening which included IGL TeleConnect 

customers and contractors from through the region that had helped to construct the facility.
5
   

  

                                                                                                                                                             

4
  Three of these customers would be considered “related,” as GLCC understands the Board 

to mean that term. 

5
  See Sioux City Journal, Brandstad Welcomes Data Center (available at:  

http://siouxcityjournal.com/ap/lee/branstad-welcomes-data-center/article_099e9408-9e9d-5670-

9e02-f077cd13de22.html; Dickinson County News (available at 

http://www.dickinsoncountynews.com/story/2112948.html); KTIV, Great Lakes Communication 

Corporation Expands Data Center With New Facility in Lake Park, IA (available at:  

http://www.ktiv.com/story/26340453/2014/08/21/great-lakes-communication-corporation-has-

expanded-its-data-center-to-a-new-facility-in-lake-park-iowa). 
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II. UPDATE REGARDING GREAT LAKES’ MARKETING AND ADVERTISING 

 PLANS 

 

 Since the July 2014 Status Report, GLCC has engaged in the following marketing and 

advertising activities: 

 Lake Park Farmer Appreciation Days:  IGL was an event sponsor and participated in the 

parade on August 2
nd

;  

 A 10’ x 22’ billboard was placed in Spirit Lake on July 30
th

 and remains through the end 

of August; 

 A half-page color advertisement appears in the Okoboji Magazine August issue; 

 A half-page color advertisement appears in the 101 Things To Do Spring and Summer 

publication by Discover magazine; 

 A half-page color advertisement and featured business listing appear in Vacation 

Okoboji, a yearly magazine publication and relocation guide distributed to area 

restaurants, hotels, realtors, and other participating businesses.   

 A half-page color advertisement appears in the Homeowner's Resource Guide, a yearly 

publication that is used as a relocation guide distributed by area realtors, banks, and other 

participating businesses.  Featured next to the ad is a full page informational article 

created by IGL, which provides answers to common consumer questions about internet 

speeds; 

 A 3”x 3” ad appears in the Okoboji Summer Theatre 2014 program; 

 8 foot by 3 foot LED scoreboard ads remain in the Okoboji and Spencer High School 

gyms; 

 15-second radio spots during all game broadcasts on Q102, also rotating with other 

sports-boosters daily during the Prime Sports reports on Q102 and KUOO; 

 Billboard signs in the Lake Park and Spirit Lake little league fields;  

 IGL also continues to utilize its website, Facebook page, and Google Ads to raise 

awareness of its services and events in the community.  IGL’s web presence also includes 

maintaining business listings on several local directories and national pages, including 

but not limited to:  Milford Commercial Club, Okoboji Chamber, Explore Okoboji, 
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Vacation Okoboji, City of Lake Park, City of Spirit Lake, LinkedIn, Angie’s List, Yellow 

Book, Yellow Pages, White Pages, and Dex. 

 

III. UPDATE REGARDING THIRD-PARTY AGREEMENTS INVOLVED IN THE 

 PROVISION OF LOCAL EXCHANGE SERVICE 

 

 GLCC has also received and paid the following relevant invoices since the filing of the 

June report, which are attached as collective Confidential Exhibit B: 

INVOICE # VENDOR 

974066131 GraybaR 

973907417 GraybaR 

974079729 GraybaR 

GINV080114A GGNetworks 

GINV080214A GGNetworks 

GINV082514A GGNetworks 

GINV082514B GGNetworks 

154523 DoubleRadius, Inc. 

009-531086-00 Crescent Electric 

009-530711-00 Crescent Electric 

009-531863-00 Crescent Electric 

009-531876-00 Crescent Electric 

INVOICE # VENDOR 

009-531934-00 Crescent Electric 

009-531944-00 Crescent Electric 

009-531645-00 Crescent Electric 

IGL0717068P H&D Underground, Inc. 

2500403 The Cartridge Connection, Inc. 

463 Pencer Signs 

0830350 Star Energy 

NA The Chamber 

50769 Connect-It 

INV92722 Mid America Computer Corporation 

85674 Spencer Office Supplies 

11018-1 Spencer Office Supplies 

5865 Iowa Information Publishers and 

Printers 

51130GB-1 ESPN3.com 

1234 Alger Customs LLC 

27-024-7 Bomgaars 
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IV. UPDATE ON PERSONNEL 

 GLCC has no further update on personnel at this time. 

V. ADDITIONAL REGULATORY COMPLIANCE UPDATES 

 A. Responding to the Board’s concerns about access to adult content by   

  minors 

 As previously relayed to the Board in GLCC’s September 2012 status report, GLCC 

finalized the implementation of a reasonable mechanism to block access to chat-lines on GLCC’s 

network by establishing a single, unified number (712-432-4282) that parents call to have chat-

lines on GLCC’s network blocked.  GLCC mandates that all chat-lines on the network provide 

this telephone number as part of their introductory message on all calls.  

 As of August 29, 2014, a total of 7,958 telephone numbers have been blocked using this 

mechanism.  

 B. Relocation of high volume customers 

 As GLCC relayed in its September 2012 status report, GLCC has relocated high volume 

customers to the Lake Park exchange.  GLCC has no further update related to the relocation of 

high volume customers. 

VI.  UPDATED TIMELINE 

 The following is an updated timeline of the actions that GLCC has taken and anticipates 

taking to comply with the Board’s Show Cause Order.   

Date Requirement Status 

January 26, 2012 GLCC provides notice pursuant to Iowa 

Admin. Code § 199-22.14(2)“e” of Intent to 

File HVAS Tariff 

Completed 

March 29, 2012 GLCC responded to CenturyLink’s Letter Completed 

March 29, 2012 GLCC filed HVAS Tariff Completed 

March 30, 2012 Board released Show Cause Order Completed 

April 16, 2012 GLCC responded to objections by 

CenturyLink, Sprint, and OCA 

Completed 
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April 16, 2012 FAA issues determination approving 

installation of WiMax tower in Lake Park 

exchange 

Completed 

June 6, 2012 Establish an escrow account with an 

independent financial institution for the 

amount reflected in the testimony as an 

estimate for intrastate refunds 

Completed 

April 30, 2012 GLCC HVAS Tariff proposed to take effect Completed; tariff 

subsequently suspended by 

order of the Board in docket 

TF-2012-0171; awaiting 

further direction regarding 

procedural schedule 

April 30, 2012 First monthly status report due 

 A detailed plan for providing local 

exchange service in Lake Park and 

Milford 

 Timeline showing each of the steps 

that Great Lakes needs to complete 

in order to provide local exchange 

service 

 Detailed description of any personnel 

needs 

 Detailed description of vendors from 

whom services will be required 

Completed 

May 29, 2012 Receive final zoning approval for 

installation of radio tower 

Completed 

May 30, 2012 Begin site preparation for building and 

tower installation 

Completed 

May 30, 2012 Second monthly status report due 

 Progress update on the build-out for 

providing local exchange service 

 Status of any contract negotiations 

 Reports on personnel 

 Development of marketing or 

advertising strategies 

Completed 

June 18, 2012 Estimated date of tower installation in Lake 

Park 

Completed 

June 18, 2012 Target date for installation of building and 

facilities in Lake Park 

Completed 

June 25, 2012 Target date to unveil initial marketing 

efforts and new website for IGL Teleconnect 

services 

Completed 

June 29, 2012 Third monthly status report due 

 Progress update on the build-out for 

Completed 
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providing local exchange service 

 Status of any contract negotiations 

 Reports on personnel 

July 20, 2012 Target date for mailing first direct mail piece Completed 

July 12, 2012 Inspection by IUB Staff Member Dennis 

Rosauer 

Completed 

July 15, 2012 Target date for WiMax equipment to be 

functioning and tests of customer premises 

equipment 

Completed  

July 20, 2012 Target date to secure first residential or 

business customers for IGL TeleConnect 

services 

Completed 

July 30, 2012 Fourth monthly status report due 

 Must be able to demonstrate 

technological ability to provide 

legitimate local exchange service in 

some reasonable portion of Lake 

Park and Milford (cannot suffer from 

severe geographic or technological 

restrictions) 

 Update on marketing efforts 

 Update on third-party agreements 

regarding the provision of all 

necessary features of local exchange 

service, including emergency 

services and directory assistance 

 Status of acquisition of local 

exchange customers 

 Update on marketing and advertising 

plans 

Completed 

September 10, 

2012 

Target date for all high volume customers to 

be relocated to Lake Park 

Completed 

September 10, 

2012 

Target date for GLCC to establish blocking 

request mechanism for chatlines 

Completed 

August 30, 2012 Fifth monthly status report due 

 status of Great Lakes’ acquisition of 

local exchange service customers 

 update of Great Lakes’ marketing 

and advertising plans  

Completed 

September 28, 

2012 

Sixth monthly status report due 

 Must be able to demonstrate the 

provision of full-featured local 

exchange service in Lake Park and 

Milford 

Completed 

November 5, October status report due describing Completed 

PUBLIC VERSION



 

10 

2012 GLCC’s continued progress in providing 

local exchange service in Lake Park and 

Milford 

November 30, 

2012 

November status report due describing 

GLCC’s continued progress in providing 

local exchange service in Lake Park and 

Milford 

Completed 

January 2, 2013 December status report describing GLCC’s 

continued progress in providing local 

exchange service in Lake Park and Milford 

Completed 

January 30, 2013 January status report describing GLCC’s 

continued progress in providing local 

exchange service in Lake Park and Milford 

Completed 

February 28, 

2013 

February status report describing GLCC’s 

continued progress in providing local 

exchange service in Lake Park and Milford 

Completed 

March 29, 2013 March status report describing GLCC’s 

continued progress in providing local 

exchange service in Lake Park and Milford 

Completed 

April 30, 2013 April status report describing GLCC’s 

continued progress in providing local 

exchange service in Lake Park and Milford 

Completed 

April 30, 2013 GLCC filed a Motion asking the Board to 

close the docket, suspend its reporting 

obligations, release a portion of the escrow 

funds, and approve various tariff 

modifications 

Motion is fully briefed and 

pending action by the Board 

May 29, 2013 May status report describing GLCC’s 

continued progress in providing local 

exchange service in Lake Park and Milford 

Completed 

July 1, 2013 June status report describing GLCC’s 

continued progress in providing local 

exchange service in Lake Park and Milford 

Partial Report filed 

July 3, 2013 Revised June status report describing 

GLCC’s continued progress in providing 

local exchange service in Lake Park and 

Milford 

Completed 

July 31, 2013 July status  report describing GLCC’s 

continued progress in providing local 

exchange service in Lake Park and Milford 

Completed 

August 30, 2013 August status  report describing GLCC’s 

continued progress in providing local 

exchange service in Lake Park and Milford 

Completed 

September 30, 

2013 

September status  report describing GLCC’s 

continued progress in providing local 

exchange service in Lake Park and Milford 

Completed 
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October 31, 2013 October status  report describing GLCC’s 

continued progress in providing local 

exchange service in Lake Park and Milford 

Completed 

November 12, 

2013 

GLCC Supplemental Motion to Close 

Docket filed 

Completed 

December 2, 

2013 

November status report describing GLCC’s 

continued progress in providing local 

exchange service in Lake Park and Milford 

Completed 

December 30, 

2013 

December status report describing GLCC’s 

continued progress in providing local 

exchange service in Lake Park and Milford 

Completed 

January 21, 2014 January status report describing GLCC’s 

continued progress in providing local 

exchange service in Lake Park and Milford 

Completed 

February 28, 

2014 

February status report describing GLCC’s 

continued progress in providing local 

exchange service in Lake Park and Milford 

Completed 

March 31, 2014 March status report describing GLCC’s 

continued progress in providing local 

exchange service in Lake Park and Milford 

Completed 

April 30, 2014 April status report describing GLCC’s 

continued progress in providing local 

exchange service in Lake Park and Milford 

Completed 

May 30, 2014 May status report describing GLCC’s 

continued progress in providing local 

exchange service in Lake Park and Milford 

Completed 

June 30, 2014 June status report describing GLCC’s 

continued progress in providing local 

exchange service in Lake Park and Milford 

Completed 

July 30, 2014 July status report describing GLCC’s 

continued progress in providing local 

exchange service in Lake Park and Milford 

Completed 

August 29, 2014 July status report describing GLCC’s 

continued progress in providing local 

exchange service in Lake Park and Milford 

Completed 

September 2014 Status reports continue until further order of 

the Board 

Ongoing 

 

 

VII. OTHER UPDATES AND UPDATED BUDGET PROJECTIONS 

 GLCC’s financial report for the IGL TeleConnect operating division, which provides 

“local exchange service” and broadband Internet access to traditional residential and business 

customers, as updated at the end of August 2014, is attached as Confidential Exhibit C.   
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STATE OF IOWA 
 

DEPARTMENT OF COMMERCE 
 

UTILITIES BOARD 
 

 
IN RE: 
 
GREAT LAKES COMMUNICATION 
CORP. 
 

 
 
         DOCKET NO. SPU-2011-0004 

 
FINAL ORDER 

 
(Issued March 30, 2012) 

 
 

BACKGROUND 

On April 21, 2005, Great Lakes Communication Corp. (Great Lakes) filed with 

the Utilities Board (Board) an application for a certificate of public convenience and 

necessity for the stated purpose of providing local exchange service to residential, 

commercial, and industrial businesses in the Lake Park, Iowa, exchange.  The matter 

was identified as Docket Nos. TCU-05-6 and TF-05-189.  The Board approved Great 

Lakes’ application on May 27, 2005, and after Great Lakes filed a local exchange 

tariff with the Board outlining its rates, services, and the Lake Park service area, the 

Board approved Great Lakes’ tariff.  On June 17, 2005, Great Lakes was issued a 

certificate, identified as Certificate No. 0293, to provide local exchange service in the 

exchanges identified in its tariff, which at that time was only the Lake Park exchange. 

Later, Great Lakes amended its tariff to include the Milford, Iowa, service area.1  In 

that application, Great Lakes stated that it had been “offering service in Lake Park 

                                            
1
 See Docket Nos. TCU-05-6, TF-06-15, filed on January 24, 2006. 
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since August 2005” and was providing “local exchange service under Certificate  

No. 0293.”2 

 On September 21, 2009, the Board issued a Final Order in Docket No.  

FCU-07-2, in which Great Lakes was a named respondent.3  As part of that order, the 

Board determined that Great Lakes’ local exchange tariff states that it provides 

service in the Lake Park and Milford, Iowa, exchanges, but the record in that case 

reflected that Great Lakes was using Lake Park and Milford telephone numbers to 

terminate conferencing traffic in the Spencer, Iowa, exchange, where Great Lakes is 

not authorized to provide local exchange service.4  The Board also determined that 

conference calling companies (CCCs), such as those that were in business with 

Great Lakes, were not “end users” as that term is defined in Great Lakes’ 

interexchange access services tariff.5  The record in that proceeding indicated that 

since receiving its certificate in 2005, Great Lakes had served only CCCs and may 

never have had any customers that were undisputed local exchange end user 

customers as defined by its tariff.6  Because the Board determined that the evidence 

in the record showed Great Lakes had few, if any, traditional local exchange 

customers and that Great Lakes was purporting to provide service in an exchange 

that was not authorized by its certificate, the Board stated that it would initiate a 

                                            
2
 Exhibit 8, pp. 2-3. 

3
 In re:  Qwest Communications Corp. vs. Superior Telephone Coop., et al., Docket No. FCU-07-2, 

“Final Order” (issued September 21, 2009) (Final Order). 
4
 Id., at 52, citing Tr. 2461. 

5
 Id., at 53. 

6
 Id., at 66, citing Tr. 2423. 

PUBLIC VERSION



DOCKET NO. SPU-2011-0004 
PAGE 3   
 
 
proceeding to give Great Lakes an opportunity to show cause why its certificate 

should not be revoked.7 

 Great Lakes filed a timely request for reconsideration of the Board’s Final 

Order, arguing that it had believed it was in compliance with Iowa Code § 476.29 

when it used Lake Park and Milford telephone numbers to provide CCCs with service 

at its switch in Spencer.  Great Lakes also argued that it had tried to amend its 

certificate to include the Spencer exchange, but was informed by Board staff that no 

certificate amendment was required. 

 In its Reconsideration Order,8 the Board noted that these arguments had 

already been considered and rejected in the Final Order.9  Still, the Board explained 

that Great Lakes was issued a certificate pursuant to Iowa Code § 476.29.  The 

certificate authorizes Great Lakes to provide land-line local telephone service in the 

exchanges identified in its tariff.10  Great Lakes’ local exchange service tariff stated 

(and continues to state) that it provides service in the Lake Park and Milford 

exchanges.11  Great Lakes argued that it sought an amendment to its certificate to 

allow it to provide service in the Spencer exchange, but an amendment to the 

certificate was not what was required.  Instead, Great Lakes needed to amend its 

tariff (as it had done before), because the certificate authorizes Great Lakes to 

provide service in the exchanges listed in its tariff and the Spencer exchange was not 

                                            
7
 Id., at 67. 

8
 In re:  Qwest Communications Corp. vs. Superior Telephone Coop., et al., “Order Denying Requests 

for Reconsideration,”  Docket No. FCU-07-2 (issued February 4, 2011) (Reconsideration Order). 
9
 Id., at 156, citing Final Order, pp 51-53. 

10
 Id., citing “Final Order,” p. 52; Exhibit 1385. 

11
 Id. 
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listed in Great Lakes’ tariff.  At that time, Great Lakes had not proposed to amend its 

tariff to include the provision of local exchange service in the Spencer exchange.12 

 At the conclusion of the Docket No. FCU-07-2 proceeding, the Board stated 

that Great Lakes’ tariff and certificate were not defective per se, but rather Great 

Lakes was not providing service in the exchanges where it is authorized to do so and 

it was attempting to offer services in an exchange where it lacked authorization.13  In 

addition, the only services Great Lakes was offering were free conference calling 

services to its business partners.14  The Board determined, based upon the record 

made in Docket No. FCU-07-2, that Great Lakes had been operating outside the 

terms of its certificate and its tariffs and, as a result, had not been furnishing 

reasonably adequate telephone service as is required by Iowa Code § 476.29.15  

Because of the finding that Great Lakes was not providing reasonably adequate 

telephone service, the Board initiated this show cause proceeding to determine 

whether Great Lakes should be permitted to continue to hold its certificate of 

convenience and necessity. 

 
PROCEDURAL HISTORY 

On June 6, 2011, the Board issued an order requiring Great Lakes to show 

cause why the Board should not revoke Great Lakes’ certificate.  As described 

                                            
12

 See In re: Great Lakes Communication Corp., Docket No. TF-2009-0024.  In 2009 Great Lakes filed 
a proposed amendment to its tariff to include the Spencer exchange in its service territory, but that 
proposed tariff filing has been suspended. 
13

 Reconsideration Order, p. 157. 
14

 Id. 
15

 Id. 
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above, the Board explained in that order that this proceeding was being initiated 

based upon the record made and orders issued in Docket No. FCU-07-2, where the 

Board determined that Great Lakes was not furnishing reasonably adequate 

telephone service as required by Iowa Code § 476.29 because it was purporting to 

offer service in an exchange outside the terms of its certificate and its tariff and it was 

not offering local exchange service in the exchanges where it is authorized to do so. 

 On June 16, 2011, Great Lakes filed a motion to stay this proceeding, in part 

because the Board had not yet taken action on a proposed tariff modification filed by 

Great Lakes on November 19, 2009, which sought to add the Spencer, Iowa, 

exchange to Great Lakes’ service area.  (The proposed tariff modification is identified 

as TF-2009-0224.)  On June 23, 2011, the Board denied Great Lakes’ motion to stay 

the proceeding and incorporated the proposed tariff modification into this show cause 

proceeding. 

 On June 22, 2011, Sprint Communications Company, L.P. (Sprint), filed a 

motion to intervene in the proceeding.  On June 23, 2011, T-Mobile Central, L.L.C. 

(T-Mobile), filed a motion to intervene.  On June 24, 2011, Qwest Communications 

Company, LLC (Qwest), filed a motion to intervene and on June 27, 2011, AT&T 

Communications of the Midwest, Inc., and TCG Omaha (collectively AT&T) filed a 

motion to intervene.  The Board granted intervention to Sprint, T-Mobile, and Qwest 

on June 28, 2011, and to AT&T on July 14, 2011. 

 On July 11, 2011, Great Lakes filed a response to the Board’s order initiating 

this proceeding, but did not file testimony or exhibits as required by the Board’s 
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procedural schedule.  Sprint and AT&T filed reply testimony on August 31, 2011, and 

Qwest filed reply testimony on September 1, 2011.  The Consumer Advocate Division 

of the Department of Justice (Consumer Advocate) did not file testimony, but on 

August 31, 2011, filed a statement of intent to participate in the hearing and briefing 

of this proceeding. 

 On September 13, 2011, Great Lakes filed the rebuttal testimony of Joshua 

Nelson.  In his rebuttal testimony, Mr. Nelson adopted the contents of Great Lakes’ 

initial response to the Board’s order initiating this proceeding as his initial testimony. 

 A hearing was held in this matter on October 19, 2011.  Simultaneous post-

hearing briefs were filed by the parties on November 21, 2011.  Great Lakes filed its 

reply brief on December 5, 2011; Consumer Advocate, Qwest, Sprint, and AT&T filed 

reply briefs on December 12, 2011. 

 
I. LEGAL STANDARDS 

Iowa Code § 476.29(9) is the statute that governs certificates issued for the 

provision of local telecommunications services.  According to the statute, a utility 

must have a certificate issued by the Board before furnishing land-line local 

telephone service in Iowa.  (Iowa Code § 476.29(1)).  The Board is required to issue 

a certificate if it determines that the service the company proposes to render “will 

promote the public convenience and necessity,” provided that the “applicant 

possesses the technical, financial, and managerial ability to provide the service and 

the service is in the public interest.”  (Iowa Code § 476.29(2)).  A utility that is not 
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providing local exchange service to traditional end user customers does not require a 

certificate under this statute.   

 A certificate must also “define the service territory in which land-line local 

exchange service will be provided.”  (Iowa Code § 476.29(4)).  The service territory is 

to be shown on the carrier’s maps and tariffs and each local exchange utility is 

obligated to serve all eligible local exchange customers within its service territory.  

(Iowa Code §§ 476.29(4) and (5)).   

 A certificate may be revoked by the Board pursuant to Iowa Code § 476.29(9).  

Specifically, the Board may revoke a certificate, after notice and opportunity for 

hearing, 

for a failure of a utility to furnish reasonably adequate 
telephone service and facilities.  The board may also 
order a revocation affecting less than the entire service 
territory, or may place appropriate conditions on a utility to 
ensure reasonably adequate telephone service.  Prior to 
revocation proceedings, the board shall notify the utility of 
any inadequacies in its service and facilities and allow the 
utility a reasonable time to eliminate the inadequacies. 
 

 The Board initiated this proceeding against Great Lakes for the purpose of 

obtaining information from Great Lakes regarding issues that may, or may not, lead 

to a revocation of Great Lakes’ certificate.  Specifically, the Board expressed concern 

that Great Lakes may be operating outside the terms of its certificate and tariffs and 

therefore has not been furnishing reasonably adequate telephone service as required 

by § 476.29. 
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 According to the statute, the Board is required to provide Great Lakes with 

notice of the potential for certificate revocation and give Great Lakes an opportunity 

for a hearing in the matter.  In its order initiating this proceeding, the Board gave 

Great Lakes notice that it was opening this proceeding, provided Great Lakes with 

the reasons why the proceeding was being initiated, and directed Great Lakes to 

provide information in response to five questions that formed the basis for the 

proceedings.  The Board’s June 6, 2011, initiating order satisfies the notice 

requirement of Iowa Code § 476.29.  In addition, by establishing a procedural 

schedule and holding a hearing, the Board has given Great Lakes the opportunity to 

demonstrate to the Board whether further steps toward certificate revocation are 

appropriate.   

 
DISCUSSION 

A. Did Great Lakes have sufficient notice of the deficiencies in Great Lakes’ 
provision of service in prior proceedings? 

 
Iowa Code § 476.29(9) requires that prior to any certificate revocation, 

proceedings, the Board must notify a utility of any inadequacies in its service and 

facilities and then allow the utility a reasonable time to eliminate those inadequacies.  

The intervenors in this proceeding argue that the Board’s Final Order in Docket No. 

FCU-07-2, issued September 21, 2009, and the subsequent Reconsideration Order, 

issued February 4, 2011, gave Great Lakes sufficient notice of inadequacies in Great 

Lakes’ provision of local exchange service and that they had a reasonable time to 

cure those inadequacies.  Sprint asserts that the Board provided Great Lakes with 

PUBLIC VERSION



DOCKET NO. SPU-2011-0004 
PAGE 9   
 
 
sufficient notice of deficiencies in service and cites to the Final Order in Docket No. 

FCU-07-2, where the Board determined that  

[b]ecause the evidence in this record shows that Great 
Lakes . . . ha[s] few, if any, customers and that Great 
Lakes has provided service in an exchange that is not 
covered by its certificates, the Board will initiate a 
subsequent proceeding asking Great Lakes . . . to show 
cause why [its] certificate[ ], issued pursuant to Iowa Code 
§ 476.29 should not be revoked.16 
 

Similarly, AT&T argues that Great Lakes was given notice of providing 

inadequate service and cites to the Board’s Reconsideration Order, where the Board 

determined that 

Great Lakes’ tariff and certificate are not defective; Great 
Lakes has not been providing service in the exchanges 
where it is authorized to do so.  Great Lakes is authorized 
to provide service in the Lake Park and Milford 
exchanges, but has been providing service in the Spencer 
exchange.  Great Lakes has been operating outside the 
terms of its certificate and its tariffs and based on the 
evidence in the record, Great Lakes has not been 
furnishing reasonably adequate telephone service as 
required by the statute.17 

 
 Consumer Advocate states that in its response to the Board’s order initiating 

this proceeding, Great Lakes acknowledged that the Final Order was the “first official 

notice” that it was not providing service in compliance with its tariffs and outside of 

exchanges where it was authorized to provide service.18  Consumer Advocate and 

the other intervenors argue that the Board gave Great Lakes an opportunity to 

                                            
16

 Sprint Initial Brief, p. 5, citing Final Order, p. 67. 
17

 AT&T Initial Brief, p. 5, citing Reconsideration Order, p. 157. 
18

 Consumer Advocate Initial Brief, p. 5, citing Great Lakes Response, p. 4. 

PUBLIC VERSION



DOCKET NO. SPU-2011-0004 
PAGE 10   
 
 
demonstrate that it had taken steps to cure the inadequacies described by the Board 

in the orders issued in Docket No. FCU-07-2 when the Board issued its order 

initiating this proceeding, but instead, Great Lakes’ response indicated that it had 

done nothing to cure these inadequacies.19 

 Great Lakes asserts in response that the Board has not satisfied its statutory 

obligation to give Great Lakes notice and an opportunity to cure any perceived 

deficiencies in services, as required by Iowa Code § 476.29(9).20  Great Lakes 

contends that the Board did not provide Great Lakes with notice of an exhaustive list 

of perceived deficiencies in the orders issued in Docket No. FCU-07-2 and did not 

provide Great Lakes with a reasonable opportunity to eliminate those deficiencies.21 

 The Board’s Final Order and Reconsideration Order in Docket No. FCU-07-2 

informed Great Lakes that it was not providing local exchange service to end user 

customers in its certificated exchanges and therefore gave Great Lakes general 

notice of the deficiencies in its service.  However, those orders did not specify a time 

to address those inadequacies.  Technically, Iowa Code § 476.29(9) only requires 

that the Board notify the utility of the inadequacies in its service and then “allow” the 

utility a reasonable opportunity to cure.  Thus, it could be argued that the Board does 

not have to specify a reasonable time to cure; it only has to allow that time to pass.  It 

could also be argued that Great Lakes had a “reasonable” opportunity to cure the 

inadequacies as it would not require much time to offer Lake Park and Milford 

                                            
19

 Consumer Advocate Initial Brief, p. 5; Sprint Initial Brief, p. 5; AT&T Initial Brief, p. 5; Qwest Initial 
Brief, p. 10. 
20

 Great Lakes Initial Brief, p. 16. 
21

 Id., at 19-20. 
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customers the specific services that Great Lakes claimed it was offering in Lake Park 

in January 2006 and intended to provide in Milford in March 2006.  However, in the 

Board’s “Order Denying Motion to Stay and Incorporating Tariff Proceeding” issued in 

this docket on June 23, 2011, the Board determined that the purpose of this 

proceeding is to assess the deficiencies in Great Lakes’ service and determine the 

reasonable amount of time to allow Great Lakes to try to eliminate those 

deficiencies.22  Thus, the Board is not in a position to revoke Great Lakes’ certificate 

at this time.23 

B. The inadequacies of Great Lakes’ provision of local exchange service. 
 

1. Great Lakes is not providing reasonably adequate local exchange 
service in its authorized exchanges in compliance with its 
certificate and Iowa Code § 476.29. 

 
Great Lakes first applied for a certificate of public convenience and necessity 

in April 2005.  In its application, Great Lakes represented to the Board that it was 

committed to operating as a facility-based and resale provider of telecommunications 

services including local exchange service, intraLATA services, and interLATA 

services.24  Great Lakes also represented that it would be providing competitive local 

exchange telecommunications service to residential customers and commercial 

                                            
22

 Order at pp. 5-6. 
23

 The Board notes that Great Lakes has not taken any significant steps to acquire local service 
customers in the Lake Park or Milford exchanges since the Board issued the Final Order and the 
Reconsideration Order.  While those orders may not have specified a time to cure, they put Great 
Lakes on notice that it was providing inadequate service in those exchanges.  Even Great Lakes 
acknowledges that the Final Order constituted the “first official notice” of that finding.  (Great Lakes 
Response, p. 4).  Great Lakes’ failure to take any steps to cure this situation since receiving that notice 
is a concern tht will be addressed later in this order. 
24

 Tr. 298; Qwest Exh. 7.   

PUBLIC VERSION



DOCKET NO. SPU-2011-0004 
PAGE 12   
 
 
businesses in its proposed service area, the Lake Park exchange, and to serve the 

public interest by promoting competition in telecommunications, fostering economic 

development, and promoting other public interests.25  Additionally, Great Lakes 

committed to provide voice grade access to the public switched network; flat-rated 

local service free of per-minute charges; dual tone multi-frequency signaling; access 

to 911 emergency services; access to operator and directory services; access to 

interexchange service, using 2-PIC interLATA and intraLATA dialing parity; access to 

the telecommunications relay service; and toll blocking and directory listings.26 

 Based on these representations, the Board granted the application and in 

June 2005 Great Lakes filed its proposed local exchange tariff and intrastate access 

tariff.  Great Lakes stated in its cover letter that it intended to offer local telephone 

service in the Lake Park exchange on or about August 1, 2005.27  The Board 

approved Great Lakes’ proposed tariffs on June 17, 2005, and issued Great Lakes a 

certificate to provide service in the Lake Park exchange. 

 On January 24, 2006, Great Lakes filed an amendment to its certificate and a 

proposed tariff amendment to reflect the addition of the Milford, Iowa, exchange to 

Great Lakes’ service area.  In its cover letter to the Board, Great Lakes stated that it 

“has been offering service in Lake Park since August 2005” and “planned to begin 

offering service in Milford on or about March 1, 2006.”28  The record in this 

proceeding establishes that Great Lakes’ claim to have been offering service in the 

                                            
25

 Tr. 298-99. 
26

 Tr. 209-10;  
27

 Qwest Exhibit 7; Great Lakes’ Application, Docket No. TCU-05-6, filed April 21, 2005. 
28

 Qwest Exhibit 8; Tr. 72; Great Lakes’ Application, Docket No. TCU-05-6, filed January 24, 2006. 
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Lake Park exchange was false.  The record would also support a finding that Great 

Lakes actually had no plans to offer local exchange service in Milford. 

 The record in this proceeding shows that Great Lakes failed to provide local 

exchange service in accordance with its certificate and tariff.  Great Lakes testified 

that it has never had any customers in the Lake Park or Milford exchanges.29  As 

previously noted, Great Lakes has not made any attempt to remedy the absence of 

local exchange service in the Lake Park and Milford exchanges since the Board 

notified Great Lakes of its inadequate service in its authorized areas in the orders 

issued in Docket No. FCU-07-2.   

 Great Lakes has never provided any services that are considered to be 

components of local exchange service.  Specifically, Great Lakes has no outside 

plant or facilities.30  Great Lakes has never provided access to the local exchange 

network and no person is able to make an outbound call or place a local exchange 

call through Great Lakes.31  Great Lakes has not furnished emergency 9-1-1 

services, directory assistance, operator services, or 1-plus dialing for access to the 

interexchange network.32  Great Lakes has never ordered a wholesale service from 

another company to resell it to a traditional end user customer.33  No person or entity 

has selected a long distance carrier from Great Lakes that provides access to intra- 

                                            
29

 Tr. 72, Great Lakes Initial Brief, p. 23. 
30

 Tr. 49. 
31

 Tr. 54-55, 59. 
32

 Tr. 53-54, 61. 
33

 Tr. 49. 
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and inter-LATA calling.34  Great Lakes has never offered telecommunications relay 

services for the hearing impaired or provided local number portability.35  Great Lakes 

does not provide toll blocking by which access to adult content services by minors 

can be prevented.36  These are necessary components of providing local exchange 

service.  Yet, at the same time Great Lakes represented to the Board that it intended 

to offer local service with these components in the Lake Park exchange by August 1, 

2005,37 and that it was in fact offering that service on and after that date.38   

On January 24, 2006, Great Lakes represented to the Board that it had been 

offering local service in Lake Park since August 2005.39  That representation was 

untrue when it was made and is still false.  Great Lakes claims it thought it was 

providing service in Lake Park by using telephone numbers assigned to the Lake 

Park exchange to provide conference calling services in the Spencer exchange.40  

This claim is not credible.  Great Lakes was not providing local exchange service in 

any exchanges; it was using telephone numbers in the wrong exchange, in violation 

of industry numbering guidelines; and the alleged services it was providing in 

Spencer were not tariffed local exchange services.41  In the end, Great Lakes’ 2006 

claim that it was providing local exchange service in Lake Park was either a knowing 

falsehood or evidence that Great Lakes lacks the managerial ability to understand 

                                            
34

 Tr. 54, 60. 
35

 Tr. 54, 60, 61-62. 
36

 Tr. 60-61. 
37

 Qwest Ex. 7. 
38

 Qwest Ex. 8. 
39

 Id. 
40

 Tr. 72-73; 147.  
41

 Tr. 148-151.  See also “Final Order,” Docket No. FCU-07-2, pp. 52, 67. 
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and provide any of the services it claimed to offer.  In either case, Great Lakes’ 

certificate should be subject to revocation pursuant to Iowa Code § 476.29(9); 

company management that makes false or incompetent statements to the Board is 

not providing adequate service. 

Great Lakes attempted to explain its failure to provide local exchange service 

in the Lake Park and Milford exchanges by blaming interexchange carriers (IXCs) 

that refused to pay Great Lakes for tariffed access charges following Qwest’s traffic 

stimulation complaint in Docket No. FCU-07-2.  Specifically, Great Lakes states that  

Shortly after Great Lakes commenced operations, the 
large IXCs invariably refused to pay Great Lakes’s tariffed 
access charges and forced Great Lakes to defend itself in 
litigation in federal court and before the Board.  
Consequently, Great Lakes faced the prospect of low 
revenues and soaring legal costs and was prevented from 
building out its network to serve any customers in the 
Lake Park and Milford exchanges.42 

 
However, Josh Nelson testified that Great Lakes was in operation for more 

than one year (August 2005 – January 2007) before the IXCs began disputing 

invoices and withholding access payments,43 so the claim that the IXCs’ withholding 

of access charge payments was the cause of Great Lakes’ inadequate service 

cannot be true for the first 18 months of Great Lakes’ existence.  Moreover, Mr. 

Nelson testified that during that first year, Great Lakes did not make any investments 

in Lake Park or Milford for the provision of local exchange service.44  Mr. Nelson 

                                            
42

 Great Lakes’ Response, p. 6. 
43

 Tr. 105-07. 
44

 Tr. 108. 
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testified that between 2007, when certain IXCs were disputing charges, and 2009, 

when the Board issued its Final Order in Docket No. FCU-07-2, Great Lakes’ 

finances were “influxed” even though some IXCs continued to pay Great Lakes and 

Great Lakes was realizing significant revenues.45  However, Mr. Nelson also testified 

that Great Lakes did not invest in a switch or network improvements in Lake Park or 

Milford, which reportedly would cost between $600,000 and $700,000 in each 

exchange, even though Great Lakes’ net revenues in the period between 2009 and 

2011 were more than ten times that amount.46 

For these reasons, the Board is not persuaded by Great Lakes’ argument that 

a lack of resources due to IXC withholding was to blame for its failure to provide local 

exchange service in the Lake Park and Milford exchanges.  Great Lakes did not 

attempt to provide local exchange service in Lake Park or Milford at any time through 

resale of existing services, which could have been accomplished without making any 

significant financial commitment to a network build-out.47  Josh Nelson acknowledged 

that other competitive local exchange carriers (CLECs) in Iowa have entered the 

telecommunications market in other exchanges without the benefit of the access 

                                            
45

 Tr. 195-96.  The Board considered additional evidence on this issue found in the confidential record 
in this case, specifically at Confidential Tr. 36, 182-84.  Pursuant to protective agreements entered into 
by the parties as part of the discovery process of this case, the Board has received a substantial 
amount of evidence as confidential pursuant to 199 IAC 1.9.  The Board has considered all of the 
evidence in the record in reaching its decision, but in recognition of the parties’ protective agreements, 
this order will not reveal the specifics of any evidence submitted as confidential.  Nevertheless, the 
Board relies on that evidence as part of the basis for this decision and the confidential exhibits and 
testimony will be referred to and characterized as necessary. 
46

 Tr. 128-30.  See also Confidential Tr. 184-85. 
47

 Tr. 156. 
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charge income that Great Lakes was experiencing during that time.48  Great Lakes 

represented to the Board in 2005 when it applied for its certificate that it was ready to 

provide local exchange service in the Lake Park exchange.  Between 2005 and 2007, 

when Qwest first filed its traffic stimulation complaint with the Board, Great Lakes 

should have at least started providing the service it said it was financially prepared to 

provide. 

Great Lakes attempts to blame its more recent failure to provide adequate 

service in the Lake Park and Milford exchanges in part on the fact that the Board has 

not approved Great Lakes’ proposed tariff modification that would allow Great Lakes 

to provide service in the Spencer, Iowa, exchange.49  In fact, Mr. Nelson testified that 

it could solve the problem regarding the absence of local exchange service in Lake 

Park and Milford by removing those exchanges from its tariff and having the Board 

approve Great Lakes’ proposed tariff modification to add Spencer to its authorized 

area.50  However, Great Lakes’ failure to provide local exchange service in the Lake 

Park and Milford exchanges is not dependent on the provision of local exchange 

service in the Spencer exchange.  Great Lakes represented to the Board that it was 

providing local exchange service in its authorized exchanges while knowing that the 

service was neither being provided nor had even been contemplated.  That failure 

has nothing to do with any proposed service in the Spencer exchange.  Moreover, 

the record shows that Great Lakes does not have any immediate plan to provide local 

                                            
48

 Tr. 196-197. 
49

 Great Lakes’ Response, pp. 8-9. 
50

 Tr. 30. 
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exchange service in the Spencer exchange, so any claim that Spencer is necessary 

to providing service in Lake Park or Milford is rejected.51  Based on the information in 

this record, it is clear that Great Lakes never intended to provide local exchange 

service in Lake Park and Milford as Great Lakes represented in its 2005 application 

or its 2006 amendment. 

Since Great Lakes has never provided local exchange service in its authorized 

exchanges, it is not providing reasonably adequate telephone service as required by 

Iowa Code § 476.29.  Great Lakes is on notice that it must begin providing 

reasonably adequate local exchange service in the Lake Park and Milford exchanges 

pursuant to its certificate and local exchange tariff or its certificate will be revoked 

pursuant to § 476.29(9). 

2. Great Lakes does not demonstrate that it currently possesses the 
technical, financial, and managerial ability to provide reasonably 
adequate local exchange service as contemplated by its certificate 
and Iowa Code § 476.29. 

 
Iowa Code § 476.29(2) requires that a company demonstrate that it 

“possesses the technical, financial, and managerial ability to provide the service it 

proposes to render.”  When it applied for its certificate, Great Lakes represented to 

the Board that its company officers, Josh Nelson, President; Jerry Nelson, Vice 

President; and Steve Oleson, Chief Executive Officer, had experience in the 

telephone business.52  Specifically, Great Lakes stated that Jerry Nelson was 

involved with the telephone business part-time for 37 years and Josh Nelson was the 

                                            
51

 Id.; Tr. 127. 
52

 Qwest Exhibit 7. 
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telecommunications manager for Spencer Municipal Communications Utility before 

starting Great Lakes.53  Great Lakes also represented that Josh Nelson “has 

developed management expertise and is greatly involved in regulatory compliance 

issues as well as the operations. . . [and] is versed in such areas as tariffs, Carrier 

Access Billing, and FCC part 32 regulations.”54  Great Lakes stated that Mr. Oleson 

had a 20-plus year career in telecommunications and also “developed management 

expertise in tariffs, Carrier Access Billing, FCC part 32 regulations, compliance with 

RUS regulations, NECA, customer billing systems and IP telephony.”55 

 Despite these officers’ claims of expertise in the regulated telephone industry, 

Great Lakes now claims that it did not understand that it needed to provide local 

exchange service in the Lake Park and Milford exchanges in accordance with its 

certificate.56  Josh Nelson testified that Great Lakes thought that using Lake Park 

telephone numbers to serve only conference calling companies in the Spencer 

exchange meant that Great Lakes was actually providing service in the Lake Park 

exchange.57  As previously noted, if Josh Nelson’s testimony is accepted at face 

value, this fundamental misunderstanding of what is required to actually provide local 

service in an exchange gives rise to some concern regarding Great Lakes’ 

managerial ability.  Competent management would understand what is involved in 

offering local exchange service in an exchange and would know that using telephone 

                                            
53

 Id. 
54

 Id. 
55

 Id. 
56

 Tr. 72-73, 146-47. 
57

 Id. 
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numbers from one exchange only to provide non-local calling in another exchange 

does not qualify.  Competent management would also understand the meaning of 

terms such as directory listings, operator services, Telecom Relay Service, or local 

exchange calls and would know whether Great Lakes was offering those services 

when Great Lakes represented to the Board that it was doing so. 

 The officers’ claims of expertise regarding telephone tariffs do not fare much 

better.  Great Lakes asserts that it did not understand that it needed to modify its tariff 

in order to be authorized to provide service in the Spencer, Iowa, exchange.58  Josh 

Nelson testified that “we didn’t know better” when Great Lakes did not include the 

Spencer exchange in its first local exchange tariff, despite Great Lakes’ intent to 

provide service (of a sort) in that exchange.59  Mr. Nelson also testified that “we didn’t 

know better” when Great Lakes failed to amend its tariff to include the Spencer 

exchange, trying instead to amend its certificate.  This claim of confusion or lack of 

knowledge is unconvincing, given that Great Lakes successfully amended its tariff in 

2006 to include the Milford exchange.60  Clearly, Great Lakes learned the correct 

procedure in 2006, and the company has offered no credible explanation for its 

apparent loss of that knowledge in 2009. 

 The record also shows that Great Lakes lacks even a fundamental managerial 

understanding of its own internal operations.  Josh Nelson was unable to provide the 

Board with a precise number of employees at Great Lakes, stating that “I think we’ve 

                                            
58

 Tr. 44. 
59

 Id. 
60

 Tr. 150. 
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got seven or eight.”61  In addition, Mr. Nelson was unable to identify specific ways in 

which Great Lakes fostered economic development in the Lake Park and Milford 

area, as it had claimed, or ways in which Great Lakes enhanced competition of 

telecommunications services in those areas (another company claim).62 

 Finally, the record shows that Great Lakes was aware in 2009 that it was 

providing inadequate (in truth, non-existent) service in its authorized service territory 

in Lake Park and Milford, and yet as of the hearing in this matter in 2011 Great Lakes 

still has not taken any steps toward providing local exchange service in the Lake Park 

and Milford exchanges.63 

 Interpreting Mr. Nelson’s testimony in the most favorable light, the failure of 

Great Lakes’ management to understand the requirement that its tariffs accurately 

reflect the exchanges where Great Lakes is attempting to provide service 

demonstrates insufficient managerial ability to provide service in accordance with its 

tariffs; at worst, Great Lakes’ management failures indicate a willingness to 

misrepresent its actual business plan to the Board.  Ultimately, Great Lakes’ 

confusion about Board orders, its own tariffs, where it is providing service, and its 

own business operations demonstrates that Great Lakes may not possess the 

managerial ability to comply with Board orders, provide accurate and complete 

information to the Board, and provide reasonably adequate local exchange service 

pursuant to Iowa Code § 476.29.   
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 Tr. 126. 
62

 Tr. 159-60. 
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 Tr. 122-24. 
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Great Lakes is on notice, for purposes of Iowa Code § 476.29, that its current 

managerial ability to provide local exchange service is inadequate.  The company will 

be required to demonstrate the managerial ability to provide the services it has 

proposed to render, as required by Iowa Code § 476.29(2), or its certificate will be 

subject to revocation pursuant to § 476.29(9). 

3. Great Lakes has not been providing service consistent with the 
public interest. 

 
Iowa Code § 476.29(2) requires providers of local exchange services to 

demonstrate that the service they propose to provide is consistent with the public 

interest.  In its 2005 application for a certificate, Great Lakes represented to the 

Board that granting the application would “be in the public interest by promoting 

competition in telecommunications, fostering economic development, and promoting 

other public interests.”64 

 Great Lakes’ witness, Josh Nelson, testified that he was aware that it was 

necessary for Great Lakes to act in the public interest when providing service 

pursuant to its certificate.65  However, Mr. Nelson’s testimony in this case also 

recognizes Great Lakes’ failure to comply with the Board’s orders in Docket No.  

FCU-07-2.  Specifically, Great Lakes knew that the Board had determined in the Final 

Order in that proceeding that Great Lakes’ conference and chat line customers were 

not end users of local exchange service and that Great Lakes was not authorized to 
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provide service in Spencer.66  Yet, Great Lakes chose to continue its operations with 

CCCs through its switch in the Spencer exchange using telephone numbers assigned 

to other exchanges.67   

Further, Great Lakes continues to deliver services to CCCs that provide 

unrestricted access to adult content.  The Board first stated its concern regarding 

Great Lakes’ partnerships with these companies in its Final Order in Docket No. 

FCU-07-2, where the record showed 

that by using these free calling services, there were no 
technological measures in place to protect minors from 
making calls to access these pornographic services, such 
as a 1-900 number, which enables parents to place a 
block on the call. (Tr. 1054-55).  The Board [found] that 
the lack of any mechanism for parents to regulate their 
minor children’s access to pornographic or indecent 
services over the telephone is contrary to the public 
interest.68 

 
 Despite the Board’s finding in 2009 that such partnerships, without adequate 

blocking mechanisms in place, are contrary to the public interest, the record in this 

case shows that Great Lakes continues to offer services to CCC customers that 

provide unrestricted access to adult content and Great Lakes acknowledges that it 

does not restrict access to such services.69 

 Great Lakes states that it did not change its practices after the Board issued 

its Final Order in Docket No. FCU-07-2 in part because “nowhere in that order does 
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the Board find that Great Lakes is in violation of Board rules”70 and “the Board has 

yet to take action to clarify what is or is not required of a common carrier.”71  

However, failure of a telecommunications carrier to provide service in compliance 

with the public interest is a violation of Iowa Code § 476.29.  The Board expressly 

stated in its Final Order that the lack of a blocking mechanism for parents to control 

their children’s access to adult content over Great Lakes’ facilities is contrary to the 

public interest.  While Great Lakes was aware of the public interest requirement of 

Iowa Code § 476.29(2) and the Board’s expressed concern that part of Great Lakes’ 

business was contrary to the public interest, Great Lakes chose not to act within the 

public interest with regard to this issue. 

 Great Lakes is on notice that its failure to modify, or attempt to modify, its 

conduct to conform to Board orders concerning providing adequate local service in its 

authorized exchanges and providing a reasonable blocking mechanism for adult 

content chat lines is inconsistent with the public interest requirement of Iowa Code  

§ 476.29(2). 

C. A reasonable time to cure the identified inadequacies. 

As discussed above, the Board is notifying Great Lakes in this order that it is 

not providing reasonably adequate local exchange telephone service in the Lake 

Park and Milford exchanges in accord with its certificate and Iowa Code § 476.29.  

Great Lakes has not demonstrated that it has the managerial ability to provide 
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reasonably adequate local exchange service in the Lake Park and Milford 

exchanges, and Great Lakes’ current conduct is inconsistent with the public interest.  

Pursuant to Iowa Code § 476.29(9), the Board is required to allow Great Lakes a 

reasonable time to eliminate the inadequacies in Great Lakes’ provision of service 

before the Board can initiate any other revocation proceedings, if required. 

1. Monthly Status Reporting 

The record in this case shows that Great Lakes has not provided local 

exchange service in the Lake Park exchange since it received its certificate in 2005, 

or in the Milford exchange since 2006, when it was authorized to do so.  However, 

Mr. Nelson testified in this proceeding that the build-out to provide service in those 

exchanges would take four to six months.72  The Board finds that Mr. Nelson’s 

testimony provides a reasonable time frame in which Great Lakes should be able to 

provide service in these two exchanges.   

 To ensure that Great Lakes is moving toward the implementation of local 

exchange service in the Lake Park and Milford exchanges, the Board will direct Great 

Lakes to submit monthly status reports to the Board, the first one being due 30 days 

from the date of this order.  The first report should include a detailed plan for 

providing local exchange service in the Lake Park and Milford exchanges, a timeline 

showing each of the steps that Great Lakes needs to accomplish in order to provide 

local exchange service in those exchanges, and a detailed description of any 

personnel needs or vendors from whom various services will be required.  The 
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subsequent monthly reports should include progress updates on the build-out for 

providing local exchange service in each exchange, the status of any contract 

negotiations, reports on personnel, and the development of marketing or advertising 

strategies.   

 Within four months of the issuance of this order, Great Lakes must be able to 

demonstrate to the Board that it has the technological ability to provide legitimate 

local exchange service in some reasonable portion of the Lake Park and Milford, 

Iowa, exchanges.  This requirement will not be considered to be met by a service 

offering that suffers from severe geographic or technological restrictions.  Great 

Lakes must demonstrate the technological capability to provide legitimate local 

exchange service in each exchange, as it said it would in 2005 and 2006 and as Mr. 

Nelson testified it can in this proceeding. 

In addition, the status report filed four months after the date of this order 

should include updates of Great Lakes’ marketing efforts and the status of any third-

party agreements regarding the provision of all necessary features of local exchange 

service, including, but not limited to, emergency services and directory assistance. 

 The fourth monthly status report should include the status of Great Lakes’ 

acquisition of local exchange service customers.  The Board expects Great Lakes to 

make a good faith effort to secure unrelated local exchange service customers, not 

just friends and family of Great Lakes’ employees, for example.  The fourth report 

should also include an update of Great Lakes’ marketing and advertising plans 

designed to continue to secure additional customers. 
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 Within six months of the date of this order, Great Lakes should be able to 

demonstrate that it is providing full-featured local exchange service in the Lake Park 

and Milford exchanges to unrelated end user customers.  Great Lakes shall continue 

to file monthly reports describing its progress in providing local exchange service in 

Lake Park and Milford until the Board orders otherwise.   

2. Notice of Civil Penalty 

 Because of Great Lakes’ past misrepresentations to the Board, specifically 

with respect to its provision of local exchange service, the Board will be verifying 

Great Lakes’ status reports through the use of unscheduled checks and, where 

necessary, audits.  It is understood that parties filing documents with the Board are 

expected to provide accurate information and Josh Nelson testified that the 

information Great Lakes submitted to the Board was correct.73  However, the record 

in this case shows that on multiple occasions, Great Lakes submitted incorrect or 

inaccurate information regarding its provision of local exchange service in Lake Park 

and Milford.   

For example, in its 2005 application for a certificate, Great Lakes represented 

that it intended to be a competitive local exchange carrier providing voice grade 

access to the public switched network, flat-rated local service – free of per-minute 

charges, dual tone multi-frequency signaling, access to 911, access to operator and 

directory services, access to interexchange service using the 2-PIC interLATA and 

intraLATA dialing parity, access to Telecom Relay Service, toll blocking, and directory 
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listings;74 and that granting the application would be in the public interest75 and would 

foster economic development.76  However, the record shows that none of these 

representations are true and in fact, Great Lakes never intended to provide local 

exchange service in Lake Park at all.77  In addition, in January 2006, Great Lakes 

filed an application to amend its certificate to add the Milford exchange to its 

authorized service area representing to the Board that Great Lakes had been offering 

service in Lake Park since August 2005.78  But that representation was not true and 

has been contradicted by Mr. Nelson’s testimony that Great Lakes has never offered 

or provided service in Lake Park since the inception of Great Lakes.79 

 Iowa Code § 476.51(1) provides that  

[a] public utility which, after written notice by the board of 
a specific violation, violates the same provision of . . . an 
order lawfully issued by the board, is subject to a civil 
penalty, which may be levied by the board, of not less 
than one hundred dollars nor more than two thousand five 
hundred dollars per violation. 
 

Because of the misrepresentations Great Lakes has made to this agency in the past, 

the Board is concerned about the accuracy of the information that Great Lakes will be 

including in its monthly reports.  Therefore, Great Lakes is put on notice that it is 

required to provide accurate information in the documents it files with the Board.  

Failure to provide accurate and timely information as directed by this order will be 
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considered a violation of “an order lawfully issued by the Board” and may result in 

civil penalties pursuant to Iowa Code § 476.51 and 199 IAC chapter 8. 

3. Refunds 

 Finally, the Board will require Great Lakes to refund intrastate access charge 

revenues it collected that were the subject of the Board’s Final Order in Docket No. 

FCU-07-2.  Ordering Clause No. 1 of that Final Order states that 

[t]he Board directs the Respondents named in this 
complaint to refund the terminating switched access fee[s] 
charges associated with the delivery of intrastate 
interexchange calls to numbers or destinations assigned 
to or associated with [free calling service companies] that 
were paid by QCC, Sprint, or AT&T.80 

 
Qwest, AT&T, and Sprint submitted filings to the Board describing their 

methodologies for the calculation of the refund amounts, but did not identify specific 

amounts that are attributable to Great Lakes.  Those methodologies are currently 

being challenged by the respondents in that case and the Board will be conducting a 

separate refund proceeding to determine specific refund amounts after all judicial 

review proceedings related to the Final Order in Docket No. FCU-07-2 are concluded.   

While the Final Order is still the subject of judicial review proceedings, the 

refund obligation established in Docket No. FCU-07-2 has not been stayed.  Josh 

Nelson testified in this proceeding that he believed Great Lakes is able to pay the 

IXCs the refunds.81  Mr. Nelson also offered a rough calculation of the refund amount 

that he believes Great Lakes may owe the IXCs that participated in Docket No.  
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FCU-07-2.82  That amount is identified by Mr. Nelson in the confidential portion of the 

record and will not be disclosed here.  However, the Board will require Great Lakes to 

establish an escrow account with an independent financial institution in the amount 

identified on page 187 of the Confidential Transcript in this record.  The Board, 

through its representatives, will be responsible for overseeing the account.  This 

refund will be held in escrow for the IXC participants of Docket No. FCU-07-2, subject 

to true-up following the completion of all related judicial review proceedings and a 

separate refund proceeding. 

D. The Board will not approve Great Lakes’ proposed tariff amendment at 
this time. 

 
On November 19, 2009, Great Lakes filed a proposed tariff revision, identified 

as TF-2009-0224, which sought to add the Spencer, Iowa, exchange to Great Lakes’ 

service area.  On December 28, 2009, the Board issued an order docketing the tariff 

for further investigation and on June 23, 2011, the Board incorporated the proposed 

tariff modification into this proceeding.  As part of its June 23 order, the Board stated 

that 

[i]n its final order in Docket No. FCU-07-2, the Board 
identified several public interest concerns regarding the 
exclusive assignment of telephone numbering resources 
to [free calling service companies].  Great Lakes has not 
provided any assurances in its proposed tariff 
amendments, or any other filing with the Board, indicating 
that it intends to provide local exchange service to end 
user customers in a manner that is consistent with the 
Board’s ruling in Docket No. FCU-07-2.  Therefore, the 
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Board will docket the proposed tariff revision for further 
investigation. 
 

 The record in this proceeding shows that Great Lakes has not attempted to 

provide local exchange service to end user customers in the Lake Park and Milford 

exchanges in accordance with its certificate and tariffs.  This represents a failure to 

show the technical, financial, and managerial ability to provide adequate service as 

required by Iowa Code § 476.29(2).  Therefore, the Board will not approve a tariff 

amendment to add the Spencer exchange to Great Lakes’ authorized service territory 

when it has not provided the service that it claims to have been providing in the 

exchanges where it is already authorized to do so.  When Great Lakes is successfully 

offering local exchange service in the Lake Park and Milford exchanges, it may apply 

for authority to offer service in additional exchanges, if it wants to do so at that time. 

 
ORDERING CLAUSES 

 
 IT IS THEREFORE ORDERED: 

1. The Board finds that Great Lakes Communication Corp. has failed to  

provide adequate telephone service in the exchanges where it is authorized to 

provide service pursuant to Iowa Code § 476.29.  The specific inadequacies of Great 

Lakes’ service are identified in the body of this order as required by Iowa Code  

§ 476.29(9). 

2. Great Lakes is directed to provide full-featured local exchange service 

in the Lake Park and Milford, Iowa, exchanges within six months of the date of this 

order.  Great Lakes shall engage in aggressive marketing of competitively-priced 
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comparable services to the offerings of the incumbent local exchange carrier in each 

exchange. 

3. Great Lakes is directed to file monthly reports regarding its plans and 

progress.   

  a. The first report is to be filed within 30 days of the date of this 

order and shall include a detailed plan for providing local exchange service in 

the Lake Park and Milford exchanges, a timeline showing the steps Great 

Lakes needs to complete in order to provide local exchange service in the 

Lake Park and Milford exchanges, and a detailed description of any personnel 

needs or vendors from whom services will be required. 

b. The subsequent monthly reports shall include progress updates 

on the build-out for providing local exchange service in the Lake Park and 

Milford exchanges, including but not limited to a description of the status of 

any contract negotiations, reports on personnel, and the development of 

marketing or advertising strategies. 

c. Within four months of the date of this order, Great Lakes shall 

demonstrate to the Board that it has the technological ability to provide service 

in a reasonable portion of the Lake Park and Milford exchanges.  Great Lakes 

shall also provide a written update to the Board regarding Great Lakes’ 

marketing efforts, the status of any third-party agreements regarding the 

provision of all necessary features of local exchange service, including, but not 
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limited to, emergency services and directory assistance, and all other 

information required to show Great Lakes’ progress on its plan. 

d. The fifth monthly report shall include the status of Great Lakes’ 

acquisition of local exchange service customers, as well an update of Great 

Lakes’ marketing and advertising plans. 

e. Within six months of the date of this order, Great Lakes shall 

demonstrate to the Board that it is providing local exchange service in the 

Lake Park and Milford exchanges to unrelated end user customers. 

f. Great Lakes shall continue to file monthly reports describing its 

progress in providing local exchange service in Lake Park and Milford until the 

Board orders otherwise. 

4. Great Lakes shall demonstrate the managerial ability to provide 

adequate local exchange service in the Lake Park and Milford exchanges, as 

required by Iowa Code § 476.29, by submitting the plan described Ordering Clause 

No. 3(a) and by executing it in a timely and successful manner. 

5. Great Lakes shall demonstrate that its service offerings serve the public 

interest by offering adequate local exchange service according to its plan and by 

establishing a reasonable mechanism for parents to block access by minors to adult 

content conference calling services offered by Great Lakes’ conference calling 

companies. 
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6. Great Lakes is directed to establish an escrow account with an 

independent financial institution as described in this order, within 30 days of the date 

of this order. 

7. The proposed tariff filed by Great Lakes Communication Corp. on 

November 19, 2009, identified as TF-2009-0224, is rejected. 

8. Great Lakes is notified that this order specifically requires all 

information submitted to the Board by Great Lakes is to be truthful and accurate and 

any future violation of this order may result in civil penalties pursuant to Iowa Code 

§ 476.51. 

      UTILITIES BOARD 
 
 
       /s/ Elizabeth S. Jacobs                          
 
 
       /s/ Darrell Hanson                                  
ATTEST: 
 
 /s/ Joan Conrad                                    /s/ Swati A. Dandekar                            
Executive Secretary 
 
Dated at Des Moines, Iowa, this 30th day of March 2012. 
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11.5.2 Envelope Delay Distortion 11-50
11.5.3 Impulse Noise Count 11-50
11.5.4 Intermodulation Distortion 11-50
11.5.5 Phase Jitter 11-50
11.5.6 Frequency Shift 11-50

11.6 WATS Access Line Transmission Specifications 11-51
11.6.1 Improved Two-Wire Voice Transmission

Specifications 11-51

12. RATES AND CHARGES SECTION 12
12.1 Common Line Access Services and Federal Universal

Service Charge 12-1
12.1.1. General                                                                                    12-1
12.1.2 End User Access Service 12-1
12.1.3 Federal Universal Service Charge (FUSC) 12-1

12.2 Switched Access Service 12-2
12.3 Special Access Service 12-5
12.4 Advanced Communication Services 12-8

12.4.1  Frame Relay Service 12-8
12.5 Miscellaneous Services 12-9
12.6 Special Federal Government Access Services Offerings 12-12

13. RECIPROCAL COMPENSATION PURSUANT TO SECTION 251(B)
OF THE TELECOMMUNICATIONS ACT OF 1996 SECTION 13
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2. General Regulations (Cont'd)

2.6 Definitions (Cont'd)

Conventional Signaling

The inter-machine signaling system which has been traditionally used in North
America for the purpose of transmitting the called number's address digits from the
originating end office to the switching machine that will terminate the call.  In this
system, all of the dialed digits are received by the originating switching machine, a
path is selected, and the sequence of supervisory signals and outpulsed digits is
initialized.  No overlap outpulsing, ten-digit ANI, ANI information digits, or
acknowledgement wink are included in this signaling sequence.

Customer Premises

The premises of the customer to which Access Service is provided.

Customer(s)

Any individual, partnership, association, joint-stock company, trust, corporation,
or governmental entity or other entity which subscribes to the services offered
under this tariff, including both Interexchange Carriers (ICs) and End Users.

Data Transmission (107 Type) Test Line

An arrangement which provides for a connection to a signal source which provides
test signals for one-way testing of data and voice transmission parameters.

Detail Billing

The listing of each message and/or rate element for which charges to a customer
are due on a bill prepared by the Telephone Company.
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2. General Regulations (Cont'd)

2.6 Definitions (Cont'd)

Direct-Trunked Transport

The term "Direct-Trunked Transport" denotes transport from the serving wire center
to the end office or from the serving wire center to the access tandem on circuits
dedicated to the use of a single customer.

Effective 2-Wire

A condition which permits the simultaneous transmission in both directions over a
channel, which does not insure independent information transmission in both
directions.  Effective 2-wire channels may be terminated with 2-wire or 4-wire
interfaces.

Effective 4-Wire

A condition which permits the simultaneous independent transmission of
information in both directions over a channel.  The method of implementing
effective 4-wire transmission is at the discretion of the Telephone Company
(physical, time domain, and frequency-domain separation or echo cancellation
techniques).

End Office Switch

A local Telephone Company switching system where Telephone Exchange Service
customer common lines are terminated for purposes of interconnection to trunks.
Included are Remote Switching Modules and Remote Switching Systems served by
a host office in a different wire center.
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2. General Regulations (Cont'd)

2.6 Definitions (Cont'd)

End User

Any customer of an interstate or foreign telecommunications service that is not a
carrier, except that a carrier shall be deemed to be an "end user" to the extent that
such carrier uses a telecommunications service for administrative purposes,
without making such service available to others, directly or indirectly.

Entrance Facility

The term "Entrance Facility" denotes a Switched Access Service dedicated Local
Transport facility between the customer's serving wire center and the customer's
premises.

Entry Switch

See First Point of Switching.

Exchange

A unit generally smaller than a local access and transport area, established by the
Telephone Company for the administration of communications service in a
specified area which usually embraces a city, town or village and its environs.  It
consists of one or more central offices together with the associated facilities used
in furnishing communications service within that area.  The exchange includes any
Extended Area Service Area that is an enlargement of a Telephone Company's
exchange area to include nearby exchanges.
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4. End User Access Service and the Federal Universal Service Charge

4.1 End User Access Service

4.1.1 General Description

The Telephone Company will provide End User Access Service to end users 
who obtain local exchange service from the Telephone Company under its 
local exchange tariffs.

End User Access provides for the use of an End User Common Line (EUCL) 
service by an end user.

4.1.2 Limitations

(1) A telephone number is not provided with End User Access.

(2) Detail billing is not provided with End User Access.

(3) Directory listings are not included with End User Access.

(4) Intercept arrangements are not included with End User Access.

(5) The federal Lifeline program provides a credit to monthly end user 
access charges for qualifying low-income residential subscribers.  
When a carrier is designated as an eligible telecommunications 
carrier (ETC) and a residential end user customer of that carrier 
qualifies for Lifeline in association with local residential service 
the EUCL residence rate as set forth in 12.1.2 following is waived

4.1.3 Undertaking of the Telephone Company

(1) The Telephone Company will provide the use of an EUCL for 
access to interstate access services when the End User obtains local 
telephone exchange service.

(2) The Telephone Company will be responsible for contacts and 
arrangements with end users for the billing of End User Access 
charges.
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4. End User Access Service and the Federal Universal Service Charge (Cont'd)

4.1.5 Rate Regulations

(1) End User Access charges will be billed to the end user of the 
associated local telephone exchange service.

(2) The EUCL Business - Multiline rate applies on a per line basis 
only to multiline business subscribers. Multiline business 
subscribers include those end users that are provided more than one
local exchange business service including semipublic service by 
the Telephone Company.  The EUCL-Multiline Business rate will 
be assessed when a Payphone Service Provider obtains an 
exchange service line for the purposes of offering pay telephone 
service.  Rates for EUCL Business-Multiline are set forth in 
Section 12.1.2(D), following.

(3) The EUCL charges for an individual line or trunk shown in both 
Section 12.1.2(A) and Section 12.1.2(B), following, apply to each 
residence, single line business or single line semipublic service 
provided to end users receiving service pursuant to the local 
exchange tariff.

(4) For business Centrex CO service lines or trunks, the End User 
Common Line (EUCL) - Centrex CO rate as set forth in Section 
12.1.2(D), following, applies to each line or trunk.

Centrex CO or CO-like service provided to a college, university or
school may serve both the college, university or school offices and the
student or faculty dormitory (residential) quarters.  When provided to
residential quarters, the residential portion of the service is commonly
known as dormitory service.  Residential charges will apply to lines to
the student or faculty dormitory (residential) quarters as set forth in
Section 12.1.2 (A) following.  Business charges for lines to the
university, college or school offices will apply as set forth in Section
12.1.2. (D) following.  Charges shall be based on the number of
residence and business lines reported to the Telephone Company by
the end user.
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6. Switched Access Service

6.1 General

Switched Access Service, which is available to customers for their use in furnishing
their services to end users, provides a communication path between a customer premises
and an end user's premises.  It provides for the use of common terminating, switching
and trunking facilities and common subscriber plant of the Telephone Company.
Switched Access Service provides for the ability to originate calls from an end user's
premises to a customer premises, and to terminate calls from a customer premises to an
end user's premises in the LATA where it is provided.  Specific references to material
describing the elements of Switched Access Service are provided in Section 6.2,
following.

Rates and charges for Switched Access Service depend generally on the specific Feature
Group ordered by the customer, e.g., for MTS or WATS services or MTS/WATS
equivalent services or Toll Free Number Data Base Access Service.  Rates and Charges
for Switched Access Service are set forth in Section 12.2, following.  The application of
rates for Switched Access Service is described in Section 6.7.1, following.

The provision of each Feature Group requires Local Transport facilities, including an
Entrance Facility where required, and the appropriate End Office functions.  In addition,
Special Access Service may, at the option of the customer, be connected with Feature
Groups A, B, or D at Telephone Company designated WATS Serving Offices.

There are three specific transmission specifications (i.e., Types A, B and C) that have
been identified for the provision of Feature Groups.  The technical specifications for the
Entrance Facility and Direct Trunked Transport are the same as those set forth in
Section 7.2.2 and 7.2.5, following, for Voice Grade and High Capacity services.  The
specifications provided are dependent on the Interface Group and the routing of the
service, i.e., whether the service is routed directly to the end office or via an access
tandem.  The parameters for the transmission specifications are set forth in Section 11,
following.
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      6. Switched Access Service (Cont'd)

6.2 Rate Categories (Cont'd)

The Feature Groups offered by the Telephone Company are described in Section 6.3,
following.  Access minutes are described in Section 6.7.4, following.  Rate application
is described in Section 6.7.1, following.

The following diagram depicts a generic view of the components of Switched Access
Service and the manner in which the components are combined to provide a complete
Access Service.
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10. Special Federal Government Access Services (Cont'd)

10.8 Service Offerings to the Federal Government (Cont'd)

10.8.1 Type and Description (Cont'd)

(D) Telecommunications Service Priority (TSP) System (Cont'd)

(8) Credit allowance for service interruption for Priority
Restoration Maintenance and Administration shall be the
same as for the Access Service with which it is associated
as set forth in Section 2.4.3, preceding.

(9) Certain activities performed by the Telephone Company
in association with the TSP System are as follows:

(a) Priority Installation Invocation includes System
Development, Verification, Confirmation and
Preemption.

(b) Priority Restoration Level Implementation
includes System Development, Verification and
Confirmation.

(c) Priority Restoration Level Change includes
Verification and Confirmation.

(d) Priority Restoration Maintenance and
Administration includes Reconciliation and
Preemption.

(10) The customer, in obtaining a Priority Restoration,
recognizes that quoting charges and obtaining permission
to proceed with the installation or restoration of certain
access Services will cause unnecessary delays.  In
subscribing to Priority Restoration service the customer
recognizes this condition and grants the Telephone
Company the right to quote charges after the restoration
has been completed.
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12. Rates and Charges

12.1 Common Line Access Services and Federal Universal Service Charge

12.1.1   General

             The rates and charges for the service offered in this tariff are shown
             separately for each element.

12.1.2 End User Access Service

(A) End User Common Line (EUCL) Monthly Rates
Residence
- individual line or trunk $3.50 each

(B) End User Common Line (EUCL)
Single Line Business
- individual line or trunk $3.50 each

(C) End User  Common Line (EUCL)
Non-Primary Residential
- Individual line or trunk $3.50 each

(D) End User Common Line (EUCL)
Multiline Business including Centrex
CO and CO-like ordered on or after
 July 28, 1983
- Individual line or trunk $6.00 each

12.1.3  Federal Universal Service Charge (FUSC)

Regulations conerning the FUSC are set forth in Section 4.2 preceding.

FUSC Surcharge Factor – Mirrors FUSC Surcharge Factor in NECA Tariff
F.C.C. No. 5, Section 17.1.3(A).
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1           UNITED STATES DISTRICT COURT
2         FOR THE NORTHERN DISTRICT OF IOWA
3                 WESTERN DIVISION
4

5 ___________________________

                           )
6 GREAT LAKES COMMUNICATIONS )

CORP.,                     )
7                            )    Civil Action

       Plaintiff,          )
8                            )    No. 5:13-cv-4117

vs.                        )
9                            )

AT&T CORP.,                )
10                            )

       Defendant.          )
11 ___________________________)
12

13

14

15     VIDEOTAPED DEPOSITION OF MICHAEL STARKEY
16                 Washington, D.C.
17            Tuesday, November 11, 2014
18

19

20

21

22

23

24 Reported by:  John L. Harmonson, RPR
25 Job No. 87078

PUBLIC VERSION



TSG Reporting - Worldwide     877-702-9580

Page 2

1

2

3

4

5                 November 11, 2014

6                     8:58 a.m.

7

8

9      Videotaped Deposition of MICHAEL STARKEY,

10 held at the offices of Sidley Austin, LLP, 1501 K

11 Street, N.W., Washington, D.C., pursuant to the

12 Federal Rules of Civil Procedure, by notice,

13 before John L. Harmonson, a Registered

14 Professional Reporter and Notary Public of the

15 District of Columbia who officiated in

16 administering the oath to the witness.

17

18

19

20

21

22

23

24

25
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1               A P P E A R A N C E S

2

3 On Behalf of the Plaintiff:

4      INNOVISTA LAW

5      1200 18th Street, N.W.

6      Washington, D.C.  20036

7      BY:  JOSEPH BOWSER, ESQ.

8

9

10 On Behalf of Defendant:

11      SIDLEY AUSTIN

12      1501 K Street, N.W.

13      Washington, D.C.  20005

14      BY:  JAMES BENDERNAGEL JR., ESQ.

15           MICHAEL HUNSEDER, ESQ.

16

17 ALSO PRESENT:

18      JASMIN RICE, Legal Video Specialist

19

20

21

22

23

24

25

PUBLIC VERSION



TSG Reporting - Worldwide     877-702-9580

Page 108

1                    M. STARKEY

2 BY MR. BENDERNAGEL:

3      Q.    How many times higher is it?

4      A.    I don't recall off the top of my head,

5 but I believe if you limit the analysis to all of

6 the Great Lakes' traffic and then just

7 CenturyLink Iowa's traffic, somewhere around

8 seven.

9      Q.    Seven times higher?

10      A.    Something like that if I remember

11 correctly.

12      Q.    So to one exchange, Great Lakes is

13 seven times more than to all of Qwest's or

14 CenturyLink's exchanges in the whole state of

15 Iowa, correct?

16            THE WITNESS:  Can I hear that back?

17            (Whereupon, the requested portion was

18      read back by the Reporter.)

19            THE WITNESS:  As I understand the

20      data, Great Lakes to its limited number of

21      
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1                    M. STARKEY

2 BY MR. BENDERNAGEL:

3      Q.    Substantially greater?

4            MR. BOWSER:  Objection.

5            THE WITNESS:  Seven times greater, as

6      I understand.

7 BY MR. BENDERNAGEL:

8      Q.    Would you consider that to be

9 substantially greater?

10      A.    I don't -- In what context?

11      Q.    Well, tell me what is Great Lakes'

12 total volume on a monthly basis?

13      A.    If you look at Exhibit E of my

14 rebuttal report, I produce an average access

15 minutes of use by year for 2012 and 2013.  Great

16 Lakes averaged over those two years

17 6.9 million -- billion minutes per year.

18      Q.    And what did Qwest in Iowa average?

19      A.    Qwest in Iowa.  If we limit it to

20 Iowa, I don't have that number off the top of my

21 head.  I remember it was something like seven

22 times less.  So we can do the math.

23      Q.    What was the number you gave me?

24      A.    6.9.  So it would be somewhere around
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2      Q.    So 6 billion higher than the base

3 number of a billion, correct?

4      A.    Yes.  We're still doing that same

5 math.  The difference between seven times higher

6 is basically 6 billion less in this circumstance.

7      Q.    Is it your testimony that that is

8 substantially greater?

9      A.    Perhaps, given the context.  I just --

10 I always struggle with what is substantial to you

11 may not be substantial to me.  I guess to me,

12 yeah, six times is a notable number.  It wouldn't

13 be of note to me.

14      Q.    It's not just six times.  It's

15 6 billion additional minutes, right?

16      A.    Yes, that's how the math works out.

17      Q.    That's a lot of minutes, isn't it?

18      A.    It is.  It is roughly less than

19 5 percent of AT&T's total minutes.

20      Q.    Well, AT&T is a little bigger company

21 than Great Lakes, isn't it?

22      A.    Yes.  By this amount if you did it by

23 minutes.
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2      A.    I don't know.

3      Q.    Well, how many does Great Lakes serve?

4      A.    At least two.

5      Q.    So you think AT&T serves thousands of

6 exchanges?

7      A.    Likely.

8      Q.    So there is a difference in the number

9 of exchanges being served by the two companies,

10 correct?

11      A.    Yes, there is a difference between the

12 number of exchanges served by the two companies.

13 I guess the difference of opinion that you and I

14 apparently have is the extent to which that

15 matters.

16      Q.    Well, just so it's clear, the amount

17 of equipment that's associated with those two

18 exchanges is much smaller than the total amount

19 of equipment that AT&T has associated with all

20 its exchanges, correct?

21            MR. BOWSER:  Objection; lacks

22      foundation.

23            THE WITNESS:  Potentially for two

24      reasons.  One, AT&T's minutes of use are

25        
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2 its traffic to CenturyLink for Lake Park?

3      A.    I do know from reviewing the Qwest --

4 from reviewing the AT&T documentation that AT&T

5 has a direct connect with Qwest beyond Dr. Toof's

6 testimony.

7            That said, I don't recall looking to

8 the extent to which that direct connect was

9 connected to an end office in Lake Park.

10      Q.    I see.

11            Do you know how AT&T delivers

12 traffic -- Well, do you know what percentage of

13 Qwest traffic in Iowa is delivered -- access

14 traffic in Iowa is delivered on a direct connect

15 basis?

16            MR. BOWSER:  Objection.

17            THE WITNESS:  You mean where the

18      interexchange carrier has a direct connect

19      with Qwest?

20 BY MR. BENDERNAGEL:

21      Q.    Right.

22      A.    I do not.
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13      Q.    Okay.  Now, under the CAF order, the

14 benchmark that was put in place was the lowest

15 rate of the price cap LEC in the state, correct?

16      A.    For access stimulation.  It didn't

17 change the benchmark for anything else.

18      Q.    And there's no doubt that Great Lakes

19 is involved in access stimulation, correct?

20      A.    I think it's undisputed.

21      Q.    Okay.  And it's also clear that the

22 price cap LEC in Iowa is CenturyLink, correct?

23      A.    Yes.  I believe we all agree on that.

24      Q.    And it's also clear that the lowest

25 rate that CenturyLink has for the delivery of
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2 access traffic is going to be a direct connect

3 rate, right?

4            THE WITNESS:  Can I hear that back?

5            MR. BOWSER:  Objection; lacks

6      foundation.

7            (Whereupon, the requested portion was

8      read back by the Reporter.)

9            THE WITNESS:  Let me step back to your

10      prior question in answering that one.  As I

11      understand your prior question, it was what

12      benchmark did the FCC establish when access

13      stimulation is in play.

14 BY MR. BENDERNAGEL:

15      Q.    I would like you to answer my

16 question, if you could.

17      A.    And I'm in the process.  The benchmark

18 was the ILEC access rate under 61.26 of the price

19 cap carrier in the state with the lowest rate.

20            So to the extent Qwest has in some

21 circumstances established direct connects with

22 the carrier, than that's outside of the context

23 of the benchmark that is at issue and wouldn't be

24 considered in the rate which defines the price

25 cap LEC with the lowest access rate in the state.
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2            MR. BOWSER:  Objection; misstates

3      testimony.

4            THE WITNESS:  Yeah.  The only way I

5      can answer that question is to give you the

6      same answer I just did.

7 BY MR. BENDERNAGEL:

8      Q.    Well, you never answered my question,

9 which was:  Is the lowest rate offered by Qwest

10 for switched access a direct connect rate?

11            MR. BOWSER:  Objection; lacks

12      foundation.

13            THE WITNESS:  I don't know.

14 BY MR. BENDERNAGEL:

15      Q.    Well, do you have any doubt that

16 that's the case?

17      A.    If your question to me is does Qwest

18 offer a lower rate than a direct connect, I guess

19 if you want more precision, I need more precision

20 in the question, which is to who and in what

21 context and for what service.

         

  

         

PUBLIC VERSION



TSG Reporting - Worldwide     877-702-9580

Page 120

1                    M. STARKEY

2 but if you want to talk about it substantially

3 I'm comfortable doing that.

4      Q.    7 billion minutes a year is a

5 substantial amount of access traffic?

6      A.    That is a good bit of access traffic.

7      Q.    And if you take a look at your

8 rebuttal testimony on page 5, you make the

9 statement:  "When traffic volumes are high

10 enough" -- and I'm reading from the second full

11 paragraph, the middle of the paragraph, and I'll

12 start again.  "When traffic volumes are high

13 enough, the flat fee associated with a dedicated

14 or direct transport link can be cheaper to the

15 IXC than paying per minute rate elements, e.g.,

16 tandem switching, tandem switch transport and

17 tandem switch transport facilities."

18            Do you see that statement?

19      A.    I do.

20      Q.    And that's a true statement, correct?

21          
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2            MR. BOWSER:  Lacks foundation.

3            THE WITNESS:  And in that question I'm

4      assuming you mean cheaper to AT&T?

5 BY MR. BENDERNAGEL:

6      Q.    Well, no.  It would be less costly to

7 do it that way in terms of just pricing it out

8 under the tariff.

9            MR. BOWSER:  Objection; vague as to

10      the source of cost.

11            THE WITNESS:  Yeah, you can't price it

12      out under the tariff because Great Lakes

13      doesn't have a direct connect in its tariff.

14      I don't know --

15 BY MR. BENDERNAGEL:

16      Q.    Well, let's just talk about Qwest

17 tariff for the time being because that's the

18 benchmark that's been established.  It's the

19 Qwest tariff.

20            MR. BOWSER:  Objection; lacks

21      foundation.

22 BY MR. BENDERNAGEL:

23      Q.    Under the Qwest tariff, if you were

PUBLIC VERSION



TSG Reporting - Worldwide     877-702-9580

Page 134

1                    M. STARKEY

2 they picking lowest rate of the ILEC?

3      A.    They need an administratively workable

4 process to ensure that -- This is my opinion.  I

5 think what they're doing is they're choosing an

6 administratively workable process to set a rate

7 that you cannot exceed to limit some of the

8 departures from the policies they're attempting

9 to effect through the CAF order.

10            So the way they did that, they said

11 what's the lowest rate that is tariffed that we

12 can confirm that a CLEC -- that we could hold a

13 CLEC in order to ensure that they're being

14 compliant with our rule.  For example, if they

15 intended to include a direct connection, you and

16 I have been in this case for a good bit of time.

17 We've seen a good bit of information.  We still

18 don't know what that rate per minute would be for

19 AT&T to buy that direct connect from Qwest and

20 then connect into Great Lakes.  It isn't a rate

21 that anybody can look and confirm and see if

22 someone is complying or not.

23      Q.    You can go to the tariff and determine

24 what the direct connect rate is under the Qwest

25 tariff, can't you?
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2            MR. BOWSER:  Objection; vague, lacks

3      foundation.

4            THE WITNESS:  And already answered.

5      We've already had this discussion about the

6      extent to which I can just look at those

7      rates and determine at this volume of

8      traffic whether that's all I'll pay or not.

9      My guess is that it isn't.

10 BY MR. BENDERNAGEL:

11      Q.    All right.  It's a guess, right, you

12 don't know, because you didn't go back and look?

13      A.    My opinion is it would be different.

14      Q.    But you didn't go back and look?

15      A.    Well, it's not an issue of looking.

16 It's an issue of understanding whether Qwest

17 would have to actually produce special

18 construction facilities in order to accommodate

19 the request.

20      Q.    Now, in Tariff 1 there was a direct

21 connection rate for Great Lakes, right?

22      A.    That's my understanding.  I didn't go

23 back and confirm that, but I recall it.

24      Q.    Did you go back and look to determine

25 whether that in fact was the case?
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2      A.    I think I just said that I didn't.

3      Q.    Were you aware of that when you put in

4 your initial testimony that there had been a

5 direct connect?

6      A.    I was aware that that was Dr. Toof's

7 position in my initial -- I guess in my initial

8 rebuttal.

9      Q.    Your initial report?

10      A.    I don't know that I went back.  I

11 certainly didn't go back and look at it.  I

12 didn't think it was pertinent to my opinion.

13      Q.    Well, when you're talking on page 6 of

14 your initial report about this more streamlined

15 approach, did you actually go back and look at

16 what changes were made?

17      A.    Yes.

18      Q.    And you didn't notice that they

19 eliminated the direct connect?

20      A.    It doesn't come immediately to mind as

21 something I looked at, no.

22      Q.    Do you know whether in fact that's the

23 case?

24      A.    I do know the new tariff does not

25 include a direct connect.
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2      Q.    And there was one before?

3      A.    That's my recollection.

4      Q.    Why did they eliminate it?

5      A.    I don't know.

6      Q.    Did you ask?

7      A.    No.

8      Q.    Well, after Dr. Toof put his testimony

9 forward, did you ask either Great Lakes' counsel

10 or Mr. Nelson why did you do that?

11      A.    No, because their motivation isn't

12 important to me.

13      Q.    Well, you talk about streamlining.

14 Was that part of the streamlining you were

15 discussing?

16            MR. BOWSER:  Objection; vague.

17            THE WITNESS:  I think what I meant by

18      streamlining was taking a lot of that

19      language which had really been NECA-centric

20      and ILEC-centric and making it more

21      CLEC-centric based on the requirements that

22      CLECs are under as opposed to NECA.

23 BY MR. BENDERNAGEL:

24      Q.    And do you believe that eliminating a

25 direct connect is -- you know, is -- falls within
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2 don't have to buy service under the tariff,

3 right?

4            MR. BOWSER:  Objection; lacks

5      foundation.

6            THE WITNESS:  You have to buy a

7      telecommunication -- You have to pay a fee

8      for a telecommunications service.

9 BY MR. BENDERNAGEL:

10      Q.    Now, did any of Great Lakes' end user

11 customers ever purchase or pay for end user

12 common line charges under Tariff Number 1?

13      A.    I don't know.

14      Q.    If they hadn't paid for it, they were

15 in violation of the tariff, were they not?

16            MR. BOWSER:  Objection; calls for a

17      legal conclusion.

18            THE WITNESS:  Yeah, we would have to

19      do a little work to get there.  As to

20      whether they've been billed for it, whether

21      they have been charged for it, I don't know.

22 BY MR. BENDERNAGEL:

23      Q.    Well, you don't know one way or the

24 other?

25      A.    I don't know.
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2      Q.    And they're not being charged any such

3 charge now, what they're being charged is the

4 specific items that are provided for in their

5 contracts.  Correct?

6      A.    That's correct.

7      Q.    And the only thing they're paying for

8 are the specific items identified in their

9 contract, right?

10            MR. BOWSER:  Objection; calls for a

11      legal conclusion.

12            THE WITNESS:  My understanding is --

13      and I think I've laid it out in my exhibits,

14      is exactly what they are paying for.  And

15      those -- it was -- my analysis showed that

16      those are the elements that are in their

17      contracts.

18 BY MR. BENDERNAGEL:

19      Q.    Well, you didn't break anything out in

20 your exhibits.  Dr. Toof broke out the specific

21 charges in his exhibit, isn't that correct?  You

22 just had an aggregate amount in your original

23 exhibit?

24      A.    I think that's true, yes.

25      Q.    And he broke them out into the various
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2 categories reflected in the contracts, right?

3      A.    Yes.

4      Q.    And have you reviewed that document?

5      A.    I have.

6      Q.    Is there any inaccuracy in what he did

7 in terms of the breakout?

8      A.    I asked Mr. Phipps to go through that.

9 He reported to me that he didn't find any

10 inaccuracies.

11      Q.    I see.  So as you sit here today, as

12 far as you know, that's accurate?

13      A.    Yes.

14            MR. BENDERNAGEL:  Do you want to break

15      for lunch?

16            THE VIDEOGRAPHER:  This is the end of

17      Videotape Number 2.  Off the record at

18      12:40 p.m.

19            (Recess taken.)

20

21

22

23

24

25
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2                 AFTERNOON SESSION

3            THE VIDEOGRAPHER:  This is the

4      beginning of Tape Number 3.  Back on the

5      record at 1:33 p.m.

6 BY MR. BENDERNAGEL:

7      Q.    Good afternoon, Mr. Starkey.

8      A.    Good afternoon.

9      Q.    Do you still have Exhibit 7 in front

10 of you, which is Great Lakes Tariff Number 2?

11      A.    I'm sure I do.  Yes.

12      Q.    If you could turn to page 2 -- I mean

13 page 7 of that document.

14      A.    Okay.

15      Q.    Before we broke, we were talking about

16 this provision regarding customer of an

17 interstate or foreign telecommunications service,

18 and I want to ask you a couple of additional

19 questions about this provision if I could.

20      A.    Okay.

21      Q.    You'll see that in this provision it

22 says:  "provided that the person or entity must

23 pay a fee to the company for telecommunications

24 service."

25            Do you see that?
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2      Q.    Well, how long did it take to move all

3 of them?

4      A.    As I said, it's my understanding from

5 the report to the IUB that they were all moved by

6 September of 2012.

7      Q.    Did you read Mr. Nelson's deposition

8 in this proceeding?

9      A.    No, I haven't.

10      Q.    Do you know whether in fact what you

11 just said is consistent with what he said?

12      A.    This is a question that I asked

13 specifically -- Here is how I come to the basis

14 of that.  Let me just tell you that.  I went

15 through the IUB's discussion and the report that

16 went to the IUB that described this issue.

17            I then believe I asked Great Lakes'

18 counsel when Dr. Toof filed his report suggesting

19 that there was some ambiguity related to the

20 final date when all was moved, and counsel

21 indicated to me that they had all been moved by

22 that date.

23      Q.    Did you ask to see any documentation

24
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2 going to take my numbers and go somewhere else,

3 how is compensation for those numbers handled?

4            MR. BOWSER:  Objection; calls for

5      speculation.

6            THE WITNESS:  I don't know what you

7      mean by "how is compensation for those

8      numbers handled."

9 BY MR. BENDERNAGEL:

10      Q.    Well, under this contract, if in fact

11 the FCP decides to move to Techstar, let's say,

12 and to take the numbers that it's using in its

13 advertising with it, do they have the right to do

14 that?

15            MR. BOWSER:  Objection; calls for a

16      legal conclusion and speculation.

17            THE WITNESS:  Yeah, I would have to

18      think about that.  I don't know the extent

19      to which they would be allowed to port

20      outside the rate center relative to those

21      numbers.  I would have to go back and look.

22 BY MR. BENDERNAGEL:

23      Q.    You said they were portable.

24      A.    
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2      A.    They are portable.

3      Q.    Well, if I take my phone number and

4 move to Seattle, somehow they manage to find me

5 in Seattle, right?

6      A.    If you take your landline phone from

7 Washington, D.C. and say I want to port that

8 number to Seattle, I'm not sure you would be

9 allowed to do that.  That's what I need to check.

10 I don't know the extent to which you can port a

11 landline number outside of its specific rate

12 center or LATA.  I would have to check.  I just

13 didn't look at it because it wasn't pertinent to

14 me.

15      Q.    So you don't know whether in fact

16 these numbers are portable or not?

17            MR. BOWSER:  Objection; misstates

18      testimony.

19            THE WITNESS:  They are portable.  I

20      just don't know the extent to which they are

21      portable outside geographically of a rate

22      center.

23 BY MR. BENDERNAGEL:

24      Q.    What do you mean by a rate center?

25          
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2      mean, I certainly know that many FCPs have

3      relationships with more than one

4      telecommunications service provider.  I

5      don't know the extent to which one has moved

6      business from one to the other and has

7      attempted to port the number.  I don't know.

8 BY MR. BENDERNAGEL:

9      Q.    I may have asked you this question.

10 Do you know what the costs were of installing the

11 OC-48 cable or fiber-optics link between Spencer

12 and Lake Park?

13      A.    I don't know.

14            THE WITNESS:  Would this be a good

15      time for a restroom break?

16            MR. BENDERNAGEL:  Sure.

17            THE VIDEOGRAPHER:  Off the record at

18      2:42 p.m.

19            (Recess taken.)

20            THE VIDEOGRAPHER:  Back on the record

21      at 2:53 p.m.

22 BY MR. BENDERNAGEL:

23      Q.    The DID number charge is a flat fee,

24
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2 minute, if that's what you mean.

3      Q.    And that charge applies whether there

4 is one call to that number or 1 million calls,

5 correct?

6      A.    My understanding, yes.  Yes, that's my

7 understanding.

8      Q.    Do all of Great Lakes' free calling

9 party customers use their telephone numbers at

10 the same usage level?

11            MR. BOWSER:  Objection; vague.

12            THE WITNESS:  I don't know.  I haven't

13      done an analysis of it, but it would

14      surprise me if they did.

15 BY MR. BENDERNAGEL:

16      Q.    Do you know whether in fact Great

17 Lakes sets any kind of limitations on how many

18 calls can be on a particular number or how many

19 calls need to be -- a minimum number of calls

20 need to be on a number?

21      A.    I haven't seen that in any of the

22 agreements, and I didn't see it in the tariff.

23      Q.    Now, just so it's clear to me, none of
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2 contract and the other is unjust enrichment,

3 right?

4      A.    Yes.

5      Q.    Who provided you with the elements of

6 the quantum meruit/implied-in-fact contract?

7      A.    I believe it was Mr. Carter.

8      Q.    Have you done anything to validate

9 whether in fact those are the appropriate

10 standards?

11      A.    No.

12      Q.    What is the difference between quantum

13 meruit and implied-in-fact contract theory?

14      A.    I don't know in detail.

15      Q.    How important is a meeting of the

16 minds to an implied-in-contract theory?

17      A.    I don't know.

18      Q.    Do you know whether in fact you can

19 have an implied-in-contract theory if there is an

20 explicit refusal to accept the service?

21      A.    I don't know.

22      Q.    In this instance, there is no doubt

23 that AT&T disputed the service, is there?

24            MR. BOWSER:  Objection; vague.  Lacks

25      foundation.
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2            THE WITNESS:  Can I hear the question

3      again?

4 BY MR. BENDERNAGEL:

5      Q.    I'll repeat it.

6            In this case, there's no doubt that

7 AT&T has disputed the provision of service, is

8 there?

9            MR. BOWSER:  Same objection.

10            THE WITNESS:  The extent to which --

11      Provision of service I guess is where I'm

12      struggling.  They don't think they got --

13      You don't think AT&T got the service it

14      needed or that it --

15 BY MR. BENDERNAGEL:

16      Q.    Let me rephrase the question.

17      A.    Okay.

18      Q.    There's no doubt that they objected to

19 the imposition of switched access services with

20 respect to these calls, is there?

21            MR. BOWSER:  Objection; vague.

22            THE WITNESS:  If I recall the facts

23      correctly, at some point they disputed.

24 BY MR. BENDERNAGEL:

25      Q.    And it's also clear that AT&T cannot
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2 block these calls under Commission precedent,

3 right?

4            MR. BOWSER:  Objection; calls for a

5      legal conclusion.  Vague as to the type of

6      traffic.

7            THE WITNESS:  Yeah, it depends on what

8      you mean by "block," I guess.

9 BY MR. BENDERNAGEL:

10      Q.    Well, let's say they just said, I'm

11 not sending that traffic to Great Lakes.  That

12 would be a violation of FCC rules, wouldn't it?

13      A.    Right.  But they don't have to send it

14 directly to Great Lakes.  They could send it to

15 another carrier to terminate there.

16      Q.    I'm asking whether they can simply

17 refuse to deal with Great Lakes.

18            MR. BOWSER:  Same objection.

19            THE WITNESS:  As I understand, yes,

20      they can refuse to deal with Great Lakes.

21 BY MR. BENDERNAGEL:

22      Q.    Really?

23      A.    They can send the call to a different

24 party who then deals with Great Lakes.  My

25 understanding of the FCC's rules that relates to
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2               C E R T I F I C A T E

3

4 DISTRICT OF COLUMBIA

5

6           I, JOHN L. HARMONSON, a Notary Public

7      within and for the District of Columbia, do

8      hereby certify:

9           That MICHAEL STARKEY, the witness

10      whose deposition is hereinbefore set forth,

11      was duly sworn by me and that such

12      deposition is a true record of the testimony

13      given by such witness.

14           I further certify that I am not related

15      to any of the parties to this action by

16      blood or marriage; and that I am in no way

17      interested in the outcome of this matter.

18           IN WITNESS WHEREOF, I have hereunto set

19      my hand this 13th day of November, 2014.

20

21                   ______________________________

22                   JOHN L. HARMONSON, RPR

23                   My commission expires: 11/14/15

24

25
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I. Introduction 

The Communications Act of 1934, as amended, requires that the Commission establish mechanisms to 
fund universal service (USF), interstate telecommunications relay services (TRS), the administration of 
the North American Numbering Plan (NANPA), and the shared costs of local number portability 
administration (LNPA).1  To accomplish these congressionally directed objectives, the Commission 
requires telecommunications carriers and certain other providers of telecommunications (including Voice-
over-Internet-Protocol (VoIP) service providers) to report each year on the Telecommunications 
Reporting Worksheet the revenues they receive from offering service.2  The administrators of each of 
these programs use the revenues reported on this Worksheet to calculate and assess any necessary 
contributions.  The Commission also uses the revenue data reported on this Worksheet to calculate and 
assess Interstate Telecommunications Service Provider (ITSP) regulatory fees.3 

Although some Telecommunications Reporting Worksheet filers may not need to contribute to each of the 
support and cost recovery mechanisms, all telecommunications carriers and certain additional 
telecommunications providers must file.  These instructions explain which filers must contribute to 
particular mechanisms, but filers should consult the specific rules that govern contributions for each of the 
mechanisms.4  In general, contributions are calculated based on each filer’s end-user telecommunications 
revenue information, as filed in this Worksheet. 

By filing this Worksheet, filers may also satisfy their obligations under section 413 of the Act to 
designate an agent in the District of Columbia for service of process5 and their obligations to register with 
the Federal Communications Commission.6 

II. Filing Requirements and General Instructions 

A. Who Must File 

With very limited exceptions, all intrastate, interstate, and international providers of telecommunications 
in the United States7 must file this Worksheet.8  Telecommunications providers that are contributors to 
any of the support mechanisms, including USF, TRS, NANPA, or LNPA, must file this Worksheet.  The 
term “telecommunications” refers to the transmission, between or among points specified by the user, of 
                                                      
1 47 U.S.C. §§ 151, 225, 251, 254, 616. 
2 See 47 C.F.R. §§ 52.17(b), 52.32(b), 54.708, 54.711, 64.604(c)(5)(iii)(A) and (B). 
3 See 47 U.S.C. § 159(a), (b)(1)(A), (g) (authorizing the Commission to collect annual regulatory fees to recover the 
costs of enforcement, policy and rulemaking, user information, and international activities). 
4 See 47 C.F.R. §§ 52.17 (numbering administration), 52.32 (local number portability), 54.706 (universal service), 
64.604 (interstate TRS). 
5 47 U.S.C. § 413; see also 47 C.F.R. § 1.47(h). 
6 47 C.F.R. § 64.1195. 
7 For this purpose, the United States is defined as the contiguous United States, Alaska, Hawaii, American Samoa, 
Baker Island, Guam, Howland Island, Jarvis Island, Johnston Atoll, Kingman Reef, Midway Island, Navassa Island, 
the Northern Mariana Islands, Palmyra, Puerto Rico, the U.S. Virgin Islands, and Wake Island. 
8 Section 254(d) applies not only to “every telecommunications carrier that provides interstate telecommunications 
services” but also to certain “other provider[s] of interstate telecommunications.”  47 U.S.C. § 254(d) (emphasis 
added).  For more information on these terms, see 47 U.S.C. §§ 153(50), (51); Federal-State Joint Board on 
Universal Service, CC Docket No. 96-45, Report and Order, 12 FCC Rcd 8776 (1997) (Universal Service First 
Report and Order); Universal Service Contribution Methodology et al., WC Docket No. 06-122 et al., Report and 
Order and Notice of Proposed Rulemaking, 21 FCC Rcd 7518 (2006) (2006 Contribution Methodology Reform 
Order). 
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information of the user’s choosing, without change in the form or content of the information as sent and 
received.9  For the purpose of filing, the term “interstate telecommunications” includes, but is not limited 
to, the following types of services: wireless telephony, including cellular and personal communications 
services (PCS); paging and messaging services; dispatch and operator services; mobile radio services;10 
access to interexchange service; special access; wide area telecommunications services (WATS); 
subscriber toll-free and 900 services; message telephone services (MTS); private line; telex; telegraph; 
video services; satellite services; resale services; Frame Relay services; asynchronous transfer mode 
(ATM) services; Multi-Protocol Label Switching (MPLS) services; audio bridging services;11 and 
interconnected VoIP services. 

Note that all incumbent and competitive local exchange carriers provide access services and, therefore, 
provide interstate telecommunications.  No exemptions exist for data or non-voice services. 

There is no exception for entities that offer services to a narrow or limited class of users.  Thus filers 
include: 

 Entities that provide interstate telecommunications to entities other than themselves for a fee 
on a private, contractual basis. 

 Most telecommunications carriers and all interconnected VoIP providers including those that 
qualify for the de minimis exception under the Commission’s universal service rules.12 

 Owners of pay telephones, also known as “pay telephone aggregators.” 

Marketing Agents:  Marketing agents, i.e., entities that market services on behalf of a telecommunications 
provider, are not telecommunications providers and are not required to file this Worksheet.  The amounts 
remitted to or retained by the marketing agent are treated as expenses of the underlying provider and may 
not be deducted from the provider’s revenues.  A telecommunications reseller is not a marketing agent 
and must file this Worksheet. 

Non-Interconnected VoIP Service Providers:  All providers of “non-interconnected VoIP service” (as 
defined in section 64.601(a) of the Commission’s rules) with interstate end-user revenues subject to TRS 
contributions must file this Worksheet in order to register with the Commission and report their revenues 
for purposes of calculating TRS contributions.13 

Exempt Providers:  Some providers may be exempt from contributing to USF, but nevertheless must file 
this Worksheet because they are required to contribute to TRS, NANPA, or LNPA.  For USF purposes, 
these non-contributors must be treated as end users by their underlying carriers and therefore may end up 
contributing indirectly as a result of USF pass-through surcharges.  If an entity is not required to 
contribute to any of these support mechanisms, then it is not required to file this Worksheet.  Three types 
                                                      
9 47 U.S.C. § 153(50). 
10 See Request for Review by Waterway Communication System, LLC and Mobex Network Services, LLC of a 
Decision of the Universal Service Administrator, WC Docket No. 06-122, Order, 23 FCC Rcd 12836 (Wireline 
Comp. Bur. 2008). 
11 See Request for Review by InterCall, Inc. of Decision of Universal Service Administrator, CC Docket No. 96-45, 
Order, 23 FCC Rcd 10731, 10737–38, para. 22 (2008) (Intercall Order), petition for reconsideration denied, 
Petitions for Reconsideration and Clarification of the InterCall Order, WC Docket No. 06-122, CC Docket No. 96-
45, Order on Reconsideration, 27 FCC Rcd 898 (2012), subsequent history omitted. 
12 See 47 C.F.R. § 54.708. 
13 See Contributions to the Telecommunications Relay Services Fund, CG Docket No. 11-47, Report and Order, 26 
FCC Rcd 14532, 14537, para. 12 (2011) (2011 TRS Contributions Order) (added definition of “non-interconnected 
VoIP service” to the Commission’s TRS rules at section 64.601(a)). 
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of non-common-carrier telecommunications providers may, under the circumstances set forth below, not 
be required to contribute to USF:  (1) de minimis telecommunications providers; (2) government, 
broadcasters, schools, and libraries; and (3) systems integrators and self-providers. 

1. Universal service exemption for de minimis telecommunications providers 

Telecommunications providers are not required to contribute to the universal service support mechanisms 
for a given year if their contribution for that year is less than $10,000.14  Thus, except as provided below, 
providers that offer telecommunications for a fee exclusively on a non-common carrier basis need not file 
this Worksheet if their contribution to the universal service support mechanisms would be de minimis 
under the universal service rules.  Note that entities providing solely private line service may nevertheless 
be considered common carriers if they offer their services directly to the public or to such classes of users 
as to be effectively available directly to the public.15 

In contrast, telecommunications carriers providing telecommunications services on a common-carriage 
basis that meet the de minimis standard need not contribute to the universal service support mechanism, 
but they must file this Worksheet because they must contribute to other support mechanisms (TRS, 
NANPA or LNPA).  Interconnected VoIP providers that meet the de minimis standard must also file this 
Worksheet, but they need not file Form 499-Q. 

Telecommunications providers that provide telecommunications on a non-common carrier basis and 
interconnected VoIP providers should complete the table contained in Appendix A to determine whether 
they meet the de minimis standard.  To complete this table, providers must first complete Block 4 of the 
Worksheet and enter the amounts from Lines 423(d) and 423(e).  Providers whose estimated contributions 
to universal service support mechanisms would be less than $10,000 are considered de minimis for 
universal service contribution purposes and will not be required to contribute directly to universal service 
support mechanisms.  Use this table to calculate estimated universal service contributions for the period 
January 2014 through December 2014. 

Providers who do not file this Worksheet because they are de minimis for USF contribution purposes, and 
need not file for any other purpose, should retain the table contained in Appendix A and documentation of 
their contribution base revenues for five calendar years after the date each Worksheet is due.16  
Interconnected VoIP providers who are de minimis must file this Worksheet and retain the table and 
documentation of their contribution base revenues for three calendar years after the date each Worksheet 
is due.17  See section IV.A for information regarding contribution requirements for TRS, NANPA, and 
LNPA. 

2. Exception for government, broadcasters, schools, and libraries 

The following non-common-carrier entities are explicitly exempted from contributing directly to the 
universal service support mechanisms and need not file this Worksheet unless they contribute to TRS, 
LNP, or NANPA: 

 Government entities that purchase telecommunications services in bulk on behalf of 
themselves, such as state networks for schools and libraries. 

                                                      
14 See 47 C.F.R. § 54.708.  
15 See 47 U.S.C. § 153(53).   
16 See Comprehensive Review of the Universal Service Fund Management, Administration, and Oversight, WC 
Docket No. 05-195, Report and Order, 22 FCC Rcd 16372, 16386–87, para. 27 (2007) (USF Comprehensive Review 
Order). 
17 47 C.F.R. § 54.711(a). 
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 Public safety and local governmental entities licensed under Subpart B of Part 90 of the 
Commission’s rules or any entity providing interstate telecommunications exclusively to 
public safety or government entities that do not offer services to others. 

 Broadcasters, non-profit schools, non-profit libraries, non-profit colleges, non-profit 
universities, and non-profit health care providers. 

3. Exception for systems integrators and self-providers 

Systems integrators that derive less than five percent of their systems integration revenues from the resale 
of telecommunications are not required to file or contribute directly to universal service.  Systems 
integrators provide integrated packages of services and products that may include, but are not limited to 
computer capabilities, interstate telecommunications, remote data processing services, back-office data 
processing, management of customer relationships with underlying carriers and vendors, provision and 
maintenance of telecommunications and computer equipment, and help desk functions. 

Entities that provide telecommunications only to themselves or to commonly-owned affiliates need not 
file. 

B. How to File 

This section provides the filing schedule and relevant filing addresses.  If a filing date is a holiday (as 
defined in section 1.4(e)(1) of the Commission’s rules), Worksheets are due the next business day.  See 47 
C.F.R. § 1.4(e)(1).  There is no fee to file this form. 

Table 1:  Filing Schedule 

What to file When to file Where to file 
Completed FCC Form 499-A April 1 Data Collection Agent 

c/o Universal Service Administrative Company 
http://forms.universalservice.org 

Completed FCC Form 499-Q 
(universal service contributors 
only) 

February 1 
May 1 
August 1 
November 1 

Data Collection Agent 
c/o Universal Service Administrative Company 
http://forms.universalservice.org 

Traffic studies relied on by 
providers to report interstate 
revenues on FCC Form 499-Q 
 
See section III.C.3 for format 
and content requirements for 
traffic studies 

February 1 
May 1 
August 1 
November 1 

File one copy with: 
Data Collection Action 
c/o Universal Service Administrative Company 
form499@usac.org 
AND 
File one copy with: 
Chief, Industry Analysis and Technology 
Division 
Wireline Competition Bureau 
Federal Communications Commission 
Room 6-A224 
445 12th Street, S.W. 
Washington, D.C. 20554 

Consolidated filer certification 
 
See section II.C for format and 
content requirements for 
consolidated filer certification 

April 1 Data Collection Agent 
c/o Universal Service Administrative Company 
form499@usac.org 
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For information on filing electronically, go to http://www.usac.org/cont/499/default.aspx 

Filers may also file FCC Form 499-A, FCC Form 499-Q, consolidated filer certifications, and traffic 
studies by submitting paper copies to: Form 499 Data Collection Agent c/o USAC, 2000 L Street 
N.W., Suite 200, Washington, D.C. 20036. 

New telecommunications carriers and other providers of telecommunications or filers with changed 
registration information must complete pages 1, 2, 3, and 8 of FCC Form 499-A and submit them within 
one week of such change to: Form 499 Data Collection Agent (see address above). 

Filers that cease providing telecommunications must submit a letter with termination date and information 
on its successor, if any, to: Form 499 Data Collection Agent (see address above).  Details regarding the 
documentation to be provided to the Form 499 Data Collection Agent can be found at www.usac.org.”  
These filers must also update their CORES registration 
(http://fjallfoss.fcc.gov/coresWeb/publicHome.do). 

Telecommunications carriers and interconnected VoIP providers changing information concerning their 
designated agent for service of process must complete page 1, Block 2-B, and page 8 of FCC Form 499-A 
and submit them within one week of such change to: Chief, Market Dispute Resolution Division, 
Enforcement Bureau, Room 4-C342, 445 12th Street, S.W., Washington, D.C. 20554. 

Telecommunications carriers and other providers of telecommunications changing any other registration 
information must revise the appropriate Blocks, complete page 8 of FCC Form 499-A, and submit them 
within one week of such change to: Form 499 Data Collection Agent (see address above). 

Do not send universal service, TRS, NANPA or LNPA contributions with the Worksheet or to any of the 
above listed addresses.  The appropriate administrators will calculate the amount of contribution due and 
send a bill to the billing contact person and billing address identified on Line 208 of the FCC Form 499-
A.  See Table 3 for contribution bases used by the USF, TRS, NANPA and LNPA administrators to 
determine contribution obligations. 

C. Filing by Legal Entity 

Each legal entity providing interstate telecommunications service for a fee or providing interstate 
interconnected VoIP service, including each affiliate or subsidiary of an entity, must separately complete 
and file a copy of the Worksheet, except as provided below.18  Entities with distinct articles of 
incorporation, articles of formation, or similar legal documents are separate legal entities.  Each affiliate 
or subsidiary should identify their ultimate controlling parent or entity on Block 1, Line 106. 

Entities filing on a consolidated basis must each year certify they meet all of the following conditions:19 

 A single entity oversees the management of all affiliated systems; 

 A single entity sends bills to customers identifying it (or a trade name) as the service 
provider, rather than identifying the individual legal entities; 

 All revenues are posted to a single general ledger;20 

                                                      
18 See also 47 C.F.R. § 64.1195 (outlining the Commission’s registration requirements). 
19 See 1998 Biennial Regulatory Review—Streamlined Contributor Reporting Requirements Associated with 
Administration of Telecommunications Relay Services, North American Numbering Plan, Local Number Portability, 
and Universal Service Support Mechanisms, CC Docket 98-171, Report and Order, 14 FCC Rcd 16602 (1999) 
(Consolidated Reporting Order); Federal-State Joint Board on Universal Service et al., CC Docket No. 96-45 et al., 
Further Notice of Proposed Rulemaking and Report and Order, 17 FCC Rcd 3752 (2002) (2002 First Contribution 
Methodology Order and FNPRM). 
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 If separate revenue and expense accounts exist, they are derived from one consolidated set of 
books and the consolidated filing must cover all revenues contained in the consolidated 
books; 

 Customers have a single point of contact; 

 The consolidated filer acknowledges that process served on it would represent process served 
on any or all of the affiliated legal entities; 

 The consolidated filer agrees to document and resolve all slamming complaints that might be 
served on either it or any of the affiliated legal entities;21 

 The consolidated filer obtains a separate FCC Registration Number (FRN) from those 
assigned to its affiliated legal entities; 

 The consolidated filer acknowledges that its universal service, TRS, LNP, NANPA, and 
regulatory fee obligations will be based on data provided in the consolidated Worksheet 
filings, that it bears the responsibility of satisfying those obligations, and that all legal entities 
covered by the filing are jointly and severally liable for such obligations; and 

 The consolidated filer acknowledges that it: (1) was not insolvent on the date it undertook to 
make payments on a consolidated basis or on the date of actual payments to universal service, 
TRS, LNP, NANPA, and regulatory fees, and did not become insolvent as a result of such 
undertaking or payments; (2) was not left with unreasonably small capital as a result of such 
undertaking or payments; and (3) was not left unable to pay debts as they matured as a result 
of such undertaking or payments.22 

This certification should be filed with the Commission’s Data Collection Agent (see address in Table 1) 
and must also include:  

 A list of the legal names of all the legal entities covered by the filing 

 The FCC Form 499 Filer IDs of all the legal entities covered by the filing 

 The consolidated filer’s FRN 

 For wireless carriers, a list of all radio licenses (call signs) issued to each legal entity covered 
by the filing 

Filers filing on a consolidated basis should be aware that any penalties associated with failure to pay or 
underpayment of any of its obligations will be assessed on the total revenue reported on the consolidated 
basis, rather than on a separate legal entity basis. 

D. Obligation to File Revisions 

Line 612 provides check boxes to show whether the Worksheet is the original April 1 filing for the year, a 
registration form for a new filer, a revised filing with updated registration information, or a revised filing 
with updated revenue data for the year.  Filers must submit a revised Form 499-A if there is any change in 
any of the following types of information: 

(Continued from previous page)                                                             
20 The FCC Form 499 Filings for the consolidated filer must reflect all revenues in this general ledger. 
21 A Commercial Mobile Radio Service (CMRS) carrier that is not subject to certain slamming regulations is not 
required to certify that it will document and resolve all slamming complaints that might be served on either the filer 
or any of its affiliated legal entities that also are not subject to the slamming regulations. 
22 For purposes of this certification, the term “insolvent” means either unable to pay debts when due or having 
liabilities greater than assets.  See 11 U.S.C. § 101(32). 
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 Filer identification in Block 1 

 Regulatory contact information in Block 2-A 

 Agent for service of process in Block 2-B 

 FCC registration information in Block 2-C 

Filers must also submit revised worksheets if they discover an error in their revenue data.  Since 
companies generally close their books for financial purposes by the end of March, such filers should base 
the April filing on closed books.  In filing a revised Worksheet, filers should not include routine out-of-
period adjustments to revenue data unless such adjustments would affect a reported amount by more than 
ten percent.  To file revised revenue data, filers must complete Blocks 3, 4, 5, and 6.  Filers must submit 
any revised Worksheet that would result in decreased contributions by March 31 of the year after the 
original filing due date.23 

Filers should not file revised revenue information to reflect mergers, acquisitions, or sales of operating 
units.  If a filer that submitted a Form 499-A no longer exists, its successor company is responsible for 
continuing to make assessed contribution or true-up payments, if any, for the funding period and must 
notify the Form 499 Data Collection Agent.  If the operations of an entity ceased during the previous 
calendar year and are now part of a successor, the successor must include the previous calendar year 
revenues of the now-defunct entity with its own Worksheet.  Thus, it is the successor company’s 
responsibility to ensure that the revenues for both companies for the previous calendar year are accounted 
for in their entirety.  The entity that ceased operations may owe, or its successor may owe, additional 
universal service contributions or may be due refunds, depending on how its FCC Form 499-A Worksheet 
compares to previously filed FCC Form 499-Q Worksheets.  Such entities are not liable for TRS, LNP, or 
NANPA contributions for the upcoming year.  Check the appropriate boxes on Line 603 and write “Not in 
business as of filing date” on the explanation line. 

E. Recordkeeping 

Filers shall maintain records and documentation to justify information reporting on the Worksheet, 
including the methodology used to determine projections and to allocate interstate revenues, for five 
years.24  Additionally, filers must make available all documents and records that pertain to them, 
including those of contractors and consultants working on their behalf, to the Commission’s Office of 
Inspector General, to the Universal Service Administrative Company (USAC), and to auditors upon 
request.25  Review by the Commission or USAC may cover any existing corporate records, not just those 
specifically maintained for these purposes.26  Entities acquiring carrier operations through consolidation, 
merger, etc., must maintain the records of the acquired entity.27 

F. Compliance 

Failure to file the Worksheet, submit traffic studies (if applicable), and pay contributions in a timely 
fashion may subject entities to the enforcement provisions of the Communications Act and any other 
                                                      
23 See Federal-State Joint Board on Universal Service et al., CC Docket No. 96-45 et al., Order, 20 FCC Rcd 1012, 
1013, para. 2 (Wireline Comp. Bur. 2004), pet. for recon. and applications for review pending. 
24 See 47 C.F.R. § 54.706(e) (“These records shall include without limitation the following: Financial statements and 
supporting documentation; accounting records; historical customer records; general ledgers; and any other relevant 
documentation.”). 
25 See id.; 47 C.F.R. § 54.711(a). 
26 See 47 U.S.C. § 218. 
27 See 47 C.F.R. § 42.1. 
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applicable law.28  In addition, entities may be billed by the administrators for reasonable costs, including 
interest and administrative costs that are caused by late, inaccurate, or untruthful filing of the Worksheet 
or overdue contributions.29  Inaccurate or untruthful information contained in the Worksheet may lead to 
prosecution under the criminal provisions of Title 18 of the United States Code.30 

All information provided in the Worksheet should be neatly printed in ink or typed.  Provide an original 
officer signature in ink on Line 606 unless you are a company officer who has previously filed a signed 
paper form, in which case you may certify your form online. 

G. Rounding of Numbers and Negative Numbers 

Dollar Amounts. — Reported revenues in Blocks 3, 4, and 5 greater than one thousand dollars may be 
rounded to the nearest thousand dollars.  All dollar amounts must be reported in whole dollars.  For 
example, $2,271,881.93 could be reported at $2,271,882 or $2,272,000, but not $2272 thousand, 
$2,270,000.00, $2,271,881.93, or $2.272 million.  Enter $0 in any line for which the filer had no revenues 
for the year. 

Negative Numbers. — Filers are directed to provide billed revenues without subtracting any expenses, 
allowances for uncollectibles, or settlement payments and without making out-of-period adjustments.  
Therefore, do not enter negative numbers on any billed revenue lines on the Worksheet.  See instructions 
for Lines 421 and 422 regarding uncollectibles. 

III. Specific Instructions 

A. Block 1:  Filer Identification Information 

Block 1 of the Telecommunications Reporting Worksheet reports identification information. 

Line 101. — Enter the “Filer 499 ID” number for the filer, which is assigned by the Commission’s Data 
Collection Agent after a company files its first FCC Form 499-A.  This code should be entered at the top 
of each page on the paper version of the Worksheet, the cover letter, and on any supporting 
documentation.  Filer 499 ID numbers can be found at: 

 FCC Form 499 Filer Database (http://apps.fcc.gov/cgb/form499/499a.cfm) 

 Telecommunications Provider Locator (http://fcc.gov/wcb/iatd/lec.html) 

First time filers should write “New” in the block.  New filers will be assigned a Filer 499 ID number after 
submitting a completed Worksheet. 

Line 102. — Enter the legal name of the filer as it appears on articles of incorporation or articles of 
formation and other legal documents.  Each legal entity must file a separate Worksheet unless affiliated 
entities are filing on a consolidated basis.  See section II.C. 

Line 103. — Enter the Internal Revenue Service (IRS) employer identification number (EIN) for the filer, 
which should be the same EIN that the company uses to file any federal taxes, if the filer offers services 

                                                      
28 In addition, pursuant to the Debt Collection Improvement Act of 1996, the Commission shall withhold action on 
applications or other requests for benefits by delinquent debtors and dismiss those applications or other requests if 
the delinquent debt is not paid or satisfactory arrangement for payment is not made.  See 47 C.F.R. § 1.1910; 
Amendment of Parts 0 and 1 of the Commission’s Rules, Implementation of the Debt Collection Improvement Act of 
1996 and Adoption of Rules Governing Applications or Requests for Benefits by Delinquent Debtors, MD Docket 
No. 02-339, 19 FCC Rcd 6540 (2004). 
29 See 47 C.F.R. § 54.713 (universal service); 47 C.F.R. § 64.604(c)(5)(iii)(A) and (B) (TRS); see also 47 C.F.R. § 
52.17(b) (NANPA); 47 C.F.R. § 52.32(c) (LNPA). 
30 See 47 C.F.R. § 54.711. 

PUBLIC VERSION



2014 Instructions to the Telecommunications Reporting Worksheet, Form 499-A 

Instructions — Page 10 

subject to such taxes.  Do not use individual social security numbers for the federal EIN.  If a filer lacks 
an EIN (i.e. has no taxpayer identification number to provide other than an individual social security 
number), it should contact USAC (see section V.B for contact information) so that it can be assigned an 
alternative identification number.  Consolidated filers must provide the EIN of the holding company. 

Line 104. — Enter the principal name under which the filer conducts telecommunications activities, 
typically the name that appears on customer bills or the name used when service representatives answer 
customer inquiries. 

Line 105. — Mark the boxes that describe the telecommunications activity or activities of the filer.  If 
more than one is appropriate, label the activities in order of importance to the filer’s business.  Enter a 1 
in the box that is the most important activity, a 2 in the next most important, etc., but select no more than 
5 categories.  An explanation of the categories appears in Appendix B. 

Line 106. — Enter a common identifier for all affiliated filers (the “Affiliated Filers Name”).  This is 
typically the name of the filer’s holding company or controlling entity, if any.  Amongst a large group of 
affiliates, this may be the name of the predominant commonly owned or controlled entity.  All reporting 
affiliates or commonly owned entities should have the same Affiliated Filers Name appearing on Line 
106.1 and 106.2.  For those entities also required to file FCC Form 477, use the same single name that is 
used in the FCC Form 477 to indicate common ownership or control.   

 Unless otherwise specifically provided, an affiliate is a “person that (directly or indirectly) 
owns or controls, is owned or controlled by, or is under common ownership or control with, 
another person.”31  For this purpose, the term ‘owns’ means “to own an equity interest (or the 
equivalent thereof) of more than 10 percent.”32 

 If the filer has no affiliates, check the appropriate box on Line 106. 

Line 107. — Enter the FCC Registration Number (FRN) of the filer.  The FRN is a ten-digit number that 
includes a check-digit and is used to identify an entity within all Commission Licensing/Filing systems 
and the Commission’s Revenue Accounting Management Information System (RAMIS).  The number is 
assigned by the Commission Registration System (CORES).  For more information, see 
https://fjallfoss.fcc.gov/coresWeb/publicHome.do. 

Line 108. — Enter the name of the management company if the filer is managed by an entity other than 
itself.  If the filer and one or more telecommunications provider(s) are commonly managed, then each 
should show the same management company on Line 108.  Filers need not be affiliated to have a common 
management company.  The management company would typically be the point of contact for the 
administrators of the support mechanisms. 

Line 109. — Enter the complete mailing address of the corporate headquarters of the filer. 

Line 110. — Enter a business address for the filer that could be used either for customer inquiries or that 
parties could use to contact the filer in order to resolve complaints.  Check the box if this address is the 
same as the mailing address of the corporate headquarters on Line 109. 

Line 111. — Enter a telephone number that can be used to resolve customer complaints, for customer 
service, or for billing inquiries, such as a customer toll-free number. 

Line 112. — Enter all names that the filer used in the past three years for providing telecommunications.  
Enter all names by which the filer would be known to customers, government bodies, creditors, the press, 
etc.  Consolidated filers should provide all names used by all telecommunications affiliated covered by 
                                                      
31 See 47 U.S.C. § 153(2). 
32 Id. 
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the filing.  The list must include the filer’s billing agents if those parties, rather than the filer, are 
identified on customer bills, and should also include names of predecessor companies that would have 
contributed to universal service, TRS, NANP, or LNP or filed a Telecommunications Reporting 
Worksheet in the prior year.  In such cases, include the prior Filer 499 ID as part of the name, as this 
information will be used by the administrators in instances where other information indicates that a non-
filer might exist and also to ensure that entities are not billed improperly for predecessor companies that 
no longer exist.  Use an additional sheet if this space is not sufficient. 

B. Block 2:  Contact Information 

Block 2 of the Telecommunications Reporting Worksheet reports contact information for regulatory and 
billing purposes. 

1. Block 2-A:  Regulatory Contact Information 

Line 201. — Enter the Filer 499 ID from Line 101. 

Line 202. — Enter the legal name of the filer from Line 102. 

Lines 203–206. — Enter the name, telephone number, and fax number of the person who filled out the 
FCC Form 499.  An email address is also required and will not be publicly released.  This person should 
be able to provide clarifications or additional information and, if necessary, serve as the first point of 
contact if either the Commission or an administrator should choose to verify or audit information 
provided in the Worksheet. 

Line 207. — Enter the contact person name, office name, and mailing address of a corporate office to 
which future Worksheets should be sent.  An email address is also required and will not be publicly 
released.  The next Worksheet will be mailed to this address unless other arrangements are made.  Failure 
to receive a Worksheet from an administrator or the FCC does not relieve the filer from its obligation to 
file in a timely fashion. 

Line 208. — Enter a billing contact person name and address for administrators to send billing 
information for contributions.  An email address is also required and will not be publicly released.  
Information on establishing electronic fund transfer and bills for universal service, TRS, NANPA, or 
LNPA contributions will be sent to this address unless other arrangements are made via written request.   

Line 208.1. — An FCC ITSP regulatory fee bill, if due, will be sent to the email address specified on Line 
208.1.  FCC inquiries regarding ITSP regulatory fees will also be sent to this email address.  Carrier 
questions regarding ITSP regulatory fee bills should be directed to the FCC Financial Operations Help 
Desk, 877-480-3201. 

2. Block 2-B:  Agent for Service of Process 

Section 413 of the Act requires each common carrier “to designate in writing an agent in the District of 
Columbia” upon whom all notices, process, orders, and decisions made by the Commission may be 
served on behalf of that carrier in any proceeding pending before the Commission.  The Commission has 
also extended this requirement to interconnected and non-interconnected VoIP providers.33 

Lines 209–218. — Carriers, interconnected VoIP providers, and non-interconnected VoIP providers must 
enter the company name, contact person name, business address, telephone or voicemail number, fax 
number, and, if available, email address for their designated D.C. Agent.  Carriers, interconnected VoIP 
providers, and non-interconnected VoIP providers must designate a single agent for service of process in 
                                                      
33 47 U.S.C. § 413; see 47 C.F.R. § 1.47(h) (interconnected VoIP providers);  Contributions to the 
Telecommunications Relay Services Fund, CG Docket No. 11-47, Report and Order, 26 FCC Rcd 14352, 14542, 
para. 21 (2011) (non-interconnected VoIP providers). 
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D.C. for all Commission business.  Service of any notice, process, orders, decisions, and requirements of 
the Commission may be made upon the filer by leaving a copy thereof with this designated agent during 
normal business hours at the agent’s office or other usual place of residence. 

In addition to this information, the filer may elect to provide a local or alternate agent for service of 
process located outside D.C.  Filers other than carriers, interconnected VoIP providers, and non-
interconnected VoIP providers need only report one agent for service of process, whether located inside 
D.C. or otherwise.  Although the FCC Form 499-A permits carriers, interconnected VoIP providers, and 
non-interconnected VoIP providers to designate a preferred alternate or local agents for service of 
process, each designated agent for a particular carrier, interconnected VoIP provider or non-
interconnected VoIP provider must accept service for all purposes relating to Commission business.  A 
carrier, interconnected VoIP provider or non-interconnected VoIP provider may not limit a designated 
agent’s ability to accept service on behalf of the carrier, interconnected VoIP provider or non-
interconnected VoIP provider by subject matter, jurisdiction, affiliate or any other grounds.  The 
Commission may assume that the local or alternate agent is the filer’s preferred destination for all service 
of process. 

New carriers and VoIP providers (including interconnected and non-interconnected) must identify an 
agent for service of process within 30 days of providing service and all carriers or VoIP providers 
(including interconnected and non-interconnected) must notify the FCC within one week if the contact 
information changes for their D.C. Agent. 

3. Block 2-C:  FCC Registration Information 

New telecommunications carriers and other telecommunications providers must register with the 
Commission when they begin to provide service.  Carriers and other telecommunications providers must 
update registration information within one week of a material change.  Registration information includes 
information reported in Blocks 1 and 2 of the Telecommunications Reporting Worksheet. 

Lines 219–226. — As explained above, virtually all carriers filing the FCC Form 499 are considered to be 
interstate carriers.  They, along with interconnected VoIP providers, must provide the names and business 
addresses of their Chief Executive Officer, Chairman, and President. 

Refer to the following list for instructions for different types of providers: 

 If the filer does not have one or more of these officers, then names should be supplied for the 
three most senior-level officers of the filer 

 If the same person occupies more than one position, then names should be supplied for the 
three most senior-level officers of the filer 

 If the filer is a sole proprietorship, list only one name 

 If the filer is a partnership, list the managing partner on Line 221 

 If the filer is owned by two partners, list the second partner on Line 223 

 If there are three or more partners, list information for the managing partner and the two other 
partners with the greatest financial interest in the partnership 

For purposes of this filing, an officer is an occupant of a position listed in the article of incorporation, 
articles of formation, or other similar legal document. 

Line 227. — Check those jurisdictions where the filer provided telecommunications service or 
interconnected VoIP service in the past 15 months, and any additional jurisdictions in which the filer 
expects to provide such services in the next 12 months.  Identify jurisdictions where customers physically 
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obtain service, and for switched services, identify jurisdictions where customers can originate calls.  For 
services where the called party pays, however, also identify jurisdictions where calls terminate.34  For 
example, an operator service provider that handled inmate calls originating in New Jersey and terminating 
collect in New Jersey, New York, and Pennsylvania would identify those three states as jurisdictions 
served. 

Line 228. — Enter the year and month that the filer first provided telecommunications or interconnected 
VoIP service.  If not yet providing either service, then the filer should indicate the year and month it 
expects to begin operations.  If operations began prior to January 1, 1999, the filer may so indicate by 
using the check box rather than entering the specific date. 

C. Blocks 3 and 4:  Filer Revenue Information 

Blocks 3 and 4 of the Telecommunications Reporting Worksheet report revenue information for calendar 
year 2013. 

Line 301 and Line 401. — Enter the Filer 499 ID from Line 101. 

Lines 302 and Line 402. — Enter the legal name of the filer from Line 102. 

Lines 303–314 and Lines 403–418. — Report gross billed revenues as directed.  For most filers, 
completing Lines 303–314 and 403–418 is a three-step process.  First, the filer must assign its gross billed 
revenues to reporting categories, which includes allocating revenues from bundled services between their 
telecommunications and non-telecommunications components.  Second, the filer must attribute 
telecommunications revenues derived from sales to contributing resellers or from sales to end users.  
Third, the filer must apportion its telecommunications revenues between the intrastate, interstate, and 
international jurisdictions. 

Gross billed revenues include revenues from all sources, including non-regulated telecommunications 
offerings, information services, and other non-telecommunications services.  Gross revenues consist of 
total revenues billed to customers during the filing period with no allowances for uncollectibles, 
settlements, or out-of-period adjustments.  Gross revenues include: 

 Account set-up 

 Connection 

 Service restoration 

 Termination 

 Revenues derived from the activation and provision of interstate, international, and intrastate 
telecommunications and non-telecommunications services 

 Collection overages and unclaimed refunds for telecommunications and telecommunications 
services when not subject to escheats 

 Surcharges on telecommunications services or interconnected VoIP services that are billed to 
the customer and either retained by the filer or remitted to a non-government third party 
under contract 

 Any other non-recurring charges 

These charges should be reported on the same line that the filer reports any associated recurring revenue.  
Deposits are not revenues.  Gross revenues do not include amounts that cannot be billed to customers and 

                                                      
34 Both parties to a collect call are “consumers.”  47 C.F.R § 64.708; see also 47 C.F.R § 64.710(b)(1). 
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may be distinct from booked revenues.  Lastly, gross revenues should exclude taxes and surcharges that 
are not recorded on the company books as revenues, but are instead remitted to government bodies. 

Any charge on a customer bill represented to recover or collect contributions to federal and state universal 
service support mechanisms must be shown separately on Line 403. 

National Exchange Carrier Association (NECA) pool companies should report the actual gross billed 
revenues (CABS Revenues) reported to the NECA pool and not settlement revenues received from the 
pool.  Entities making consolidated filings must include in their FCC Form 499 Filings all revenue on the 
consolidated books of account.  Note that deposits are not revenues and that credits should not be 
deducted from billed revenues when the credit is issued.  Instead, filers should include redeemed credits 
with uncollectible amounts reported on Line 421 and Line 422. 

When two filers merge, the successor company should report total revenues for the reporting period for 
all predecessor operations, unless the filers maintain separate corporate identities and both continue to 
operate.  In that special case, each filer should continue to report its revenues separately.35  Where an 
entity obtains, by any means whatsoever, the telecommunications operations or customer base of a filer, 
and the acquired company does not file its own FCC Form 499-A, the acquiring company must report all 
telecommunications revenues associated with such operations or customer base including revenues billed 
in the calendar year prior to the date of acquisition. 

Note on International Services. — For international services, gross billed revenues consist of gross 
revenues billed by U.S. telecommunications providers with no allowances for settlement or settlement-
like payments.  International settlement and settlement-like receipts for foreign-billed service should not 
be included in U.S. telecommunications revenues.  Note that if the filer receives the foreign-bound traffic 
in the United States, then it is providing ordinary international service from the United States to a foreign 
point; receipts from the originating carrier should be reported as revenue on Line 414.  Filers may report 
international revenues in section 43.61 reports that are net of credits at the time the credits are issued. 

For carriers providing international telecommunications services, the total revenues identified as 
international on Line 419(e) should match the total U.S. billed revenues that will be reported each year 
pursuant to 47 C.F.R. § 43.61 except in very limited circumstances, such as receipts from foreign carriers 
for calls that are reoriginated and reported as U.S. billed traffic.  For example, if a filer receives payment 
from a foreign carrier for traffic that the filer receives outside of the United States, brings into the United 
States, and then refiles and carries to a foreign point, the filer would not include those settlement-like 
payments as revenues on Line 414 of the FCC Form 499-A even though they might be reported as 
revenues on the filer’s 43.61 international traffic data report.  Instead, those amounts would be reported 
on Line 418.  Revenue from circuits within the United States that connect a customer to an international 
circuit should be reported as interstate.  Revenue from circuits that connect foreign points should be 
reported on Line 418. 

 

Note on Gross Earned Revenues Reporting. — Filers that maintain records in accordance with Generally 
Accepted Accounting Principles and that record revenues when earned instead of when billed, may use 
earned revenues to represent billed revenues as long as they do so consistently from reporting period to 
reporting period.  Filers using earned revenues to represent billed revenues need not impute earned 
revenue for redeemed credits if no earned revenue is recorded when credits are redeemed.  To the extent 
that earned revenues are net of any uncollectible amounts, these uncollectible amounts must not be 
included on Line 421 or Line 422. 

                                                      
35 See also section II.C. 
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1. Apportioning Revenues Among Reporting Categories 

If revenue category breakout cannot be determined directly from corporate books of account or subsidiary 
records, filers may provide on the Worksheet a good-faith estimate of the breakout.  Good-faith estimates 
should be based on information that is current for the filing period.  Filers should maintain documentation 
for good-faith estimates and entities may not simply report all revenues on one of the “other revenue” 
lines. 

Filers with any revenues for Lines 303–314 and 403–420 may not omit the dollar amounts from column 
(a), even if all of the revenues are for interstate or international services. 

Filers may report revenues from contributing resellers (i.e., universal service contributors) on Lines 303 
through 314 and must report all other revenues on Lines 403 through 418.36  In many cases, the line-item 
categories are duplicated in the two sections.  Carriers that are required to use the Uniform System of 
Accounts (USOA) prescribed in Part 32 of the Commission’s rules should base their responses on their 
USOA account data and supplemental records, dividing revenues into those received from universal 
service contributors and those received from end users and other non-contributors.37  All filers should 
report revenues based on the following descriptions. 

i. Fixed local service revenue categories 

Fixed local services connect a specific point to one or more other points.  These services can be provided 
using either wireline, fixed wireless, or interconnected VoIP technologies and can be used for local 
exchange service, private communications, or access to toll services. 

Line 303 and Line 404. — Monthly service, local calling including message and local toll charges, 
connection charges, vertical features, and other local exchange services should include the basic local 
service revenues except for local private line revenues, special access revenues, and revenues from 
providing mobile or cellular services.  These lines should include charges for optional extended area 
service, dialing features, local directory assistance, added exchange services such as automatic number 
identification (ANI) or teleconferencing, LNP surcharges, connection charges, charges for connecting 
with mobile service and local exchange revenue settlements.  Filers should break out these revenues as 
follows: 

Line 303.1. — Revenues for services provided to carriers as unbundled network elements (UNEs) 

Line 303.2. — Revenues for services provided to carriers under tariffs or arrangements other than 
unbundled network elements (for example, resale).  Line 303.2 should also include Presubscribed 
Interexchange Carrier Charge (PICC) charges levied on carriers. 

Line 404.1. — Local service portion of revenues from local exchange service for plans (other than 
interconnected VoIP plans) that include interstate calling as part of the flat monthly fee. 

Line 404.2. — Toll portion of revenues from local exchange service plans (other than interconnected 
VoIP plans) that include interstate calling as part of the flat monthly fee.  (Note: if the revenue from the 
toll portion of such service is attributed to an affiliate, that affiliate must report such revenues on Line 
404.2, not on Line 414). 

Line 404.3. — Revenues from local exchange services plans (other than interconnected VoIP plans) that 
do not include interstate calling. 

                                                      
36 See section III.C.2. 
37 See section III.C.5. 
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Line 404.4. Revenues from Local service provided via interconnected VoIP service offered in conjunction 
with a broadband connection. 

Line 404.5. — Revenues from Local service provided via interconnected VoIP service offered 
independent of the broadband connection.38 

Line 404 should not include subscriber line charges levied under a tariff filed by the filer or placed on 
customer bills as a pass-through of underlying carrier subscriber line charges.  Filers should instead report 
such revenues on line 405.  Revenues from federally tariffed LNP surcharges should be reported on Line 
404, and should be identified as interstate revenues.  Interconnected VoIP providers not reporting based 
on the safe harbor that bundle fixed local exchange service with interstate toll services at a unitary price 
must determine the appropriate portion of revenues to allocate to interstate and international toll service, 
in a manner that is consistent with their supporting books of account and records. 

Line 304. — Line 304 should include per–minute charges for originating or terminating calls, including 
charges related to originating or terminating VoIP-PSTN traffic.39  This line also would include revenues 
to the local exchange carrier for messages between a cellular customer and another station within the 
mobile service area, in addition to any other gross charges to other carriers for the origination or 
termination of toll or non-toll traffic.  Do not deduct or net payments to carriers for origination or 
termination of traffic on their networks. 

Line 304.1 — Revenues for originating and terminating minutes provided under state or federal access 
tariffs. 

Line 304.2 — Revenues for originating and terminating minutes provided as unbundled network elements 
or other contract arrangements. 

Line 304 includes direct trunk transport, port charges, mileage charges and rearrangement charges that are 
normally treated as access charge revenues.40  Do not include international settlement or settlement-like 
receipts or transiting fees from international toll services. 

Line 405. — Line 405 should include charges to end users specified in access tariffs, such as tariffed 
subscriber line charges (SLCs), Access Recovery Charges (ARCs),41 and Primary Interexchange Carrier 
Charges (PICCs) levied by a local exchange carrier on customers that are not presubscribed to an 
interexchange carrier (i.e., a no-PIC customer).  Note that federal SLCs are separate from toll revenues.  

                                                      
38 Bundled broadband and interconnection offerings include those offered directly by the filer and those offered by 
the filer through an affiliate. 
39 See Connect America Fund et al., WC Docket No. 10-90 et al., Report and Order and Further Notice of Proposed 
Rulemaking, 26 FCC Rcd 17663, 18005-08, paras. 940-42 (2011) (USF/ICC Transformation Order), pets. for 
review pending sub nom. In re: FCC 11-161, No. 11-9900 (10th Cir. filed Dec. 8, 2011).(setting forth default 
intercarrier compensation rates for VoIP-PSTN traffic); Connect America Fund et al., WC Docket No. 10-90 et al., 
Second Order on Reconsideration, 27 FCC Rcd 4648, 4659-4663, paras. 30-35 (2012) (the Commission allowed 
local exchange carriers (LECs) to tariff default rates equal to their intrastate originating access rates for originating 
intrastate toll VoIP traffic until June 30, 2014, after which time LECs are to tariff default rates for such traffic equal 
to their interstate originating access rates). 
40 47 C.F.R. Part 69. 
41 The Commission allowed incumbent LECs to assess an ARC on certain wireline telephone customers, a rule 
adopted as part of comprehensive intercarrier compensation reform.  See USF/ICC Transformation Order, 26 FCC 
Rcd at 17956-17961, 17987-17994, paras. 847-853, 905-916.  The ARC is tariffed separately from the SLC; 
however, the Commission permitted carriers to combine the ARC and SLC as a single line item on a customer bill.  
Id., 26 FCC Rcd at 17958, para. 852.  For purposes of reporting revenues on Line 405, incumbent LECs should 
include all revenues collected from ARCs. 
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Line 405 should not include charges to end users for special access services (which are reported on Line 
406).  The Commission does not regulate how non-incumbent LECs recover the costs of the local loop, 
nor does it require non-incumbents to assess a non-traffic sensitive charge for the costs of providing 
interstate or interstate access service from their customers through a separately stated end user charge.  To 
the extent non-incumbent contributors choose to assess a separately stated charge for the interstate portion 
of fixed local exchange service or interstate exchange access, they should report such revenues on Line 
405 and allocate those revenues to the interstate jurisdiction, for USF contribution reporting purposes, in a 
manner that is consistent with their supporting books of account and records.42  Telecommunications 
providers that do not have SLC, ARC or PICC tariffs on file with the Commission or with a state utility 
commission, that are not reselling such tariffed charges, or that do not have separately stated charges for 
the interstate portion of fixed local exchange service or interstate exchange access should report $0 on 
Line 405.   

Line 305 and Line 406. — Local private line and special access service should include revenues from 
providing local services that involve dedicated circuits, private switching arrangements, digital subscriber 
lines, and/or predefined transmission paths.  Line 406 should include revenues from special access lines 
resold to end users unless the service is bundled with and charged as part of a toll service, in which case 
the revenues should be reported on the appropriate toll service line.  Report on Lines 305 and 406 
revenues from offering dedicated capacity between specified points even if the service is provided over 
local area switched, multi-protocol label switching (MPLS), asynchronous transfer mode (ATM), or 
frame relay networks.  Amounts reported on Line 305 should be divided between: 

Line 305.1 — Revenues for service provided to contributing resellers for resale as telecommunications. 

Line 305.2 — Revenues for service provided to contributing resellers for resale as interconnected VoIP. 

Line 406 should include revenues from the transmission component of wireline broadband Internet access 
service to the extent described below, as well as other revenue from private line and special access 
service.43  Specifically, Line 406 includes all revenue from broadband service (including the transmission 
component of wireline broadband Internet access service) provided on a common carrier basis.  Revenues 
for the provision of wireline broadband Internet access transmission on a non-common-carrier basis 
should be reported on Line 418.  All other revenues from local private line service and special access 
service billed to end users must be reported on Line 406.  Filers should report on Line 406 revenues 

                                                      
42 For example, to the extent that a contributor’s tariff filing (or equivalent) indicates that a non-traffic sensitive 
charge is for interstate access, then revenues for such charge (or a portion thereof) must be allocated to interstate 
revenues for USF reporting purposes. 
43 Wireline broadband Internet access service is a service that uses wireline facilities to provide subscribers with 
Internet access capabilities.  It can be provided over facilities such as copper loops, hybrid copper-fiber loops, fiber-
to-the-curb, fiber-to-the-premises, or any other type of wireline facilities, and can use circuit-switched, packet-
based, or any other technology.  Wireline broadband Internet access service inextricably intertwines information-
processing capabilities with data transmission such that the consumer always uses them as a unitary service.  
Wireline broadband Internet access service should be carefully distinguished from other wireline broadband services 
such as ATM, frame relay, gigabit Ethernet service, and other stand-alone high-capacity special access services that 
end users have traditionally used for basic transmission purposes.  These services lack the key characteristics of 
wireline broadband Internet access service—they do not inextricably intertwine transmission with information-
processing capabilities.  Because these services typically are used for basic transmission purposes, they are 
telecommunications services and must be reported on Line 406.  See Appropriate Framework for Broadband Access 
to the Internet Over Wireline Facilities; Universal Service Obligations of Broadband Providers; Review of 
Regulatory Requirements for Incumbent LEC Broadband Telecommunications Services; Computer III Further 
Remand Proceedings, CC Docket Nos. 02–33, 01–337, 95–20, 98–10, Report and Order, 20 FCC Rcd 14853, 
14860, para. 9 (2005) (Wireline Broadband Internet Access Services Order) (subsequent history omitted). 
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derived from the sale of special access on a common carrier basis to providers of retail broadband Internet 
access service.44 

Line 306 and Line 407. — Line 306 should include revenues received from carriers as payphone 
compensation for originating toll calls.  Line 407 should include revenues received from customers paid 
directly to the payphone service provider, including all coin-in-the-box revenues.  Do not deduct 
commission payments to premises’ owners. 

Line 307 and Line 408. — Local telecommunications service revenues that reasonably would not be 
included with one of the other fixed local service revenue categories.  Line 307 should include charges for 
physical collocation of equipment pursuant to 47 U.S.C. § 251(c)(6).  Report any revenues from offering 
switched capacity on local area data networks such as ATM or frame relay networks. 

Line 308. — Universal service support revenues should include all amounts that filers receive as universal 
service support from either states or the federal government.    Line 308 should include amounts received 
as cash as well as amounts received as credit against contribution obligations.  Line 308 should not 
include any amounts charged to customers to recover universal service or similar contributions.  Line 308 
should not include charges or credits for subsidized services provided to schools, libraries, and rural 
health care providers.  Such charges are properly reported as end user revenue. 

ii. Mobile service 

Mobile services are wireless communications between mobile wireless equipment, such as cellular 
phones and other points. 

Line 309, Line 409, and Line 410. — Data reported on these lines should contain mobile service revenues 
other than toll charges to mobile service customers.  Charges associated with customer premises 
equipment should not be included on these lines. 

Line 309. — Revenues for all mobile service provided to contributing resellers, including revenues 
received from another carrier for roaming service provided to customers of that carrier. 

Line 409. — Revenues for mobile service provided to end users, including monthly charges, activation 
fees, service restoration, and service order processing charges, etc.  End–user prepaid wireless service 
revenues attributable to activation and daily or monthly access charges should be reported on Line 409. 

Line 410. — Revenues for mobile service provided to end users, including message charges, any roaming 
charges assessed on customers for calls placed out of customers’ home areas and local directory 
assistance charges.  End–user prepaid wireless service revenues attributable to airtime should be reported 
on Line 410. 

Itemized toll charges to mobile service customers should be included in the Lines 413 or 414, as 
appropriate. 

Roaming charges for service provided by foreign carriers operating in foreign points are not U.S. 
telecommunications revenues and therefore should be reported on Line 418. 

                                                      
44 See Universal Contribution Methodology, Application for Review of Decision of the Wireline Competition Bureau 
filed by Global Crossing Bandwidth, Inc., et al., WC Docket No. 06-122, Order,  27 FCC Rcd 13780, 13797, para. 
39 n.109 (2012) (2012 Wholesaler-Reseller Clarification Order); Wireline Broadband Internet Access Services 
Order, 20 FCC Rcd at 14915-16, paras. 112-113 & n.357; 2006 Contribution Methodology Reform Order, 21 FCC 
Rcd at 7549, para. 62 n.206.  Pursuant to the 2012 Wholesaler-Reseller Clarification Order, prior to January 1, 
2014, providers may report revenues from special access services provided on a common carrier basis consistent 
with their reliance on reseller certifications based on the sample reseller certification language in the 2012 Form 
499-A Instructions. 
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iii. Toll service revenue categories 

Toll services are telecommunications services, wireline, wireless, or interconnected VoIP services, that 
enable customers to communicate outside of local exchange calling areas.  Toll service revenues include 
intrastate, interstate, and international long distance services.  For wireless providers, toll services are 
telecommunications services that enable customers to communicate outside the customer’s plan–defined 
home calling area.45  The term “home calling area” is used generally by wireless carriers to denote the 
plan–defined area in which a subscriber may make calls and incur no additional charges beyond the plan-
specific per month charge, assuming the subscriber does not exceed the plan allotted minutes.46 

Line 411. — Revenues from prepaid calling cards provided either to customers, distributors or to retail 
establishments.  Prepaid card includes prepaid service where the customer utilizes the service provider’s 
switching platform and a personal identification number (PIN) for purposes of verification and billing, 
even if the customer does not receive a physical card.47  Gross billed revenues should represent the 
amounts actually paid by end user customers and not the amounts paid by distributors or retailers, and 
should not be reduced or adjusted for discounts provided to distributors or retail establishments.  All 
prepaid card revenues are classified as end–user revenues.  For purposes of completing this Worksheet, 
prepaid card revenues should be recognized when end–user customers purchase the cards.  The 
international portion of revenue, however, should be reported consistently with the filer’s 43.61 
international traffic data reports. 

Line 310 and Line 413. — Operator and toll calls with alternative billing arrangements should include all 
calling card or credit card calls, person-to-person calls, and calls with alternative billing arrangements 
such as third–number billing, collect calls, and country-direct type calls that either originate or terminate 
in a U.S. point.  These lines should include all charges from toll or long distance directory assistance.  
Lines 310 and 413 should include revenues from all calls placed from all coin and coinless, public and 
semi-public, accommodation and prison telephones, except that calls that are paid for via prepaid calling 
cards should be included on Line 411 and calls paid for by coins deposited in the phone should be 
included on Line 407. 

Line 311, Line 412, and Line 414. — Filers should report ordinary long distance revenues on these lines, 
including revenues from most toll calls placed for a fee and flat monthly charges billed to customers, such 
as account maintenance charges, PICC pass-through charges, and monthly minimums.  This category 
should include ordinary message telephone service (MTS), WATS, subscriber toll-free, 900, “WATS-
like,” and similar switched services.  Ordinary long distance includes separately stated toll revenue from 

                                                      
45 See Universal Service Contribution Methodology, Petition for Declaratory Ruling of CTIA – The Wireless 
Association on Universal Service Contribution Obligations, Petition for Declaratory Ruling of Cingular Wireless, 
LLC, WC Docket No. 06-122, Declaratory Order, 23 FCC Rcd 1411, 1414, para. 5 (2008) (Separately Stated Toll 
Order). 
46 Id. at 1415, para. 7, n.28. 
47 See AT&T Corp. Petition for Declaratory Ruling Regarding Enhanced Prepaid Calling Card Services; Regulation 
of Prepaid Calling Card Services, WC Docket Nos. 03-133, 05-68, Order and Notice of Proposed Rulemaking, 20 
FCC Rcd 4826, 4827–4827, para. 3 (2005) (AT&T Prepaid Calling Card Services Declaratory Ruling); see also 
Universal Service Contribution Methodology; Request for Review of Decision of the Universal Service 
Administrator by Network Enhanced Telecom, LLP, WC Docket No. 06-122, Order, 25 FCC Rcd 14533, 14538–39, 
paras. 12–13 (Wireline Comp. Bur. 2010) (Network IP Order), petition for partial reconsideration denied, Request 
for Review of a Decision of the Universal Service Administrator by Network Enhanced Telecom, LLP, WC Docket 
No. 06-122, Order on Reconsideration, 26 FCC Rcd 6169 (Wireline Comp. Bur. 2011). 
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wireline, wireless, and interconnected VoIP services.48  Ordinary long distance revenues should be 
reported as follows: 

Line 311. — Ordinary long distance provided to contributing resellers. 

Line 414.1. — Ordinary long distance provided to end users using technologies other than interconnected-
VoIP, including toll service that employs Internet Protocol but that is not provided on an interconnected 
VoIP basis.49 

Line 414.2. — Separately billed revenue for ordinary long distance provided to end users using 
interconnected VoIP. 

Note that the revenues for the toll portion of flat rated local service (other than interconnected VoIP 
service) should be reported on Line 404.2, regardless of whether this portion of revenue is reported by a 
local exchange carrier or by its toll affiliate.  Note also that the revenue for the toll portion of flat rated 
interconnected VoIP local service should be reported on Line 404.4 or Line 404.5, as appropriate. 

International calls that traverse the United States but both originate and terminate in foreign points are 
excluded from the universal service contribution base.  Such end-user revenues should be segregated from 
other toll revenues by showing them on Line 412.  Such reseller revenues should be reported on Line 311.  
Telecommunications providers should not report international settlement revenues from traditional 
settlement transiting traffic on the Worksheet. 

Line 312 and Line 415. — Long distance private line service should include revenues from dedicated 
circuits, private switching arrangements, and/or predefined transmission paths, extending beyond the 
basic service area.  Line 312 and Line 415 should include frame relay and similar services where the 
customer is provided a dedicated amount of capacity between points in different basic service areas.  This 
category should include revenues from the resale of special access services if they are included as part of 
a toll private line service.  For international private line services, U.S. providers must report on Line 415 
revenues from the U.S. portion of the circuit to the theoretical midpoint of the circuit regardless of 
whether such revenues were billed to the customer by the reporting carrier or by a partner carrier in a 
foreign point. 

Line 313 and Line 416. — Satellite services should contain revenues from providing space segment 
service and earth station link-up capacity used for providing telecommunications or telecommunications 
services via satellite.  Revenues derived from the lease of bare transponder capacity should not be 
included on Lines 313 and 416. 

Line 314 and Line 417. — All other long distance services should include all other revenues from 
providing long distance communications services.  Line 314 and Line 417 should include toll 
teleconferencing.50  Line 314 and Line 417 should include switched data, frame relay and similar services 
where the customer is provided a toll network service rather than dedicated capacity between two points.   

iv. Other revenue categories 

Line 403. — Itemized charges levied by the filer in order to recover contributions to state and federal 
universal service support mechanisms should be classified as end-user billed revenues and should be 
reported on Line 403.  Any charge identified on a bill as recovering contributions to universal service 

                                                      
48 See 2006 Contribution Methodology Reform Order, 21 FCC Rcd at 7534, para. 29. 
49 See Petition for Declaratory Ruling that AT&T’s Phone-to-Phone IP Telephony Services are Exempt from Access 
Charges, WC Docket No. 02-361, Order, 19 FCC Rcd 7457 (2004) (AT&T IP-in-the-Middle Order). 
50 Audio bridging service providers should report all audio bridging revenues as telecommunications revenues.  See 
Intercall Order, 23 FCC Rcd at 10734, 10739, para. 8, 25–26. 
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support mechanisms must be shown on Line 403 and should be identified as either interstate or 
international revenues, as appropriate.  Filers should report intrastate revenues on line 403 only to the 
extent that actual payments to state universal service programs were recovered by pass-through charges 
itemized on customer bills. 

Line 418. — Other revenues that should not be reported in the contribution bases; Non-interconnected 
VoIP Revenues.  Line 418 should include all non-telecommunications service revenues on the filer’s 
books, as well as some revenues that are derived from telecommunications-related functions, but that 
should not be included in the universal service or other fund contribution bases.  For example, 
information services offering a capability for generating, acquiring, storing, transforming, processing, 
retrieving, utilizing, or making available information via telecommunications are not included in the 
universal service or other fund contribution bases.  Information services do not include any use of any 
such capability for the management, control, or operation of a telecommunications system or the 
management of a telecommunications service.  For example, voice mail, call moderation, and call 
transcription services are information services.  Revenues allocated to these services should be reported 
on Line 418.  Line 418 should also include revenues from published directory services, billing and 
collection services, inside wiring, inside wiring maintenance insurance, pole attachments, open video 
systems (OVS), cable leased access, cable service, and direct broadcast satellite (DBS) service.  Line 418 
should include revenues from the sale, lease, installation, maintenance, or insurance of customer premises 
equipment (CPE) and from the sale or lease of transmission facilities, such as dark fiber or bare 
transponder capacity, that are not provided as part of a telecommunications service or as a UNE.  Line 
418 should include late payment charges and charges imposed by the filer for customer checks returned 
for non-payment.  Line 418 should include revenues from telecommunications provided in a foreign 
country where the traffic does not transit the United States or where the provider is offering service as a 
foreign carrier, i.e., a carrier licensed in that country.  Line 418.4 should include non-interconnected VoIP 
revenues, which are included in the TRS contribution base only.  Revenue reported on Line 418 should be 
divided into four categories: 

Line 418.1. —Revenues from other non-telecommunications goods or services that are bundled with U.S. 
wireline or wireless circuit switched exchange access services. 

Line 418.2. — Revenues from other non-telecommunications goods or services that are bundled with 
U.S. interconnected VoIP service. 

Line 418.3. — All other revenues properly reported on line 418 except those reported in Lines 418.1, 
418.2, and 418.4, including wireline broadband Internet access service that is not reportable on Line 406 
and all non-common carrier wireline broadband Internet access service and cable modem service (to the 
extent that cable modem service is being provided by an entity already filing an FCC Form 499-A). 

Line 418.4. — Revenues from non-interconnected VoIP services sold to end users that are not otherwise 
includable on Lines 403 to 417.  Non-interconnected VoIP service is defined in Appendix B, under non-
interconnected VoIP service provider.51 

                                                      
51 For TRS purposes, “providers of non-interconnected VoIP services that are offered with other (non-VoIP) 
services that generate end-user revenues [are required] to allocate a portion of those end-user revenues to the non-
interconnected VoIP service in two circumstances:  (1) when those providers also offer the non-interconnected VoIP 
service on a stand-alone basis for a fee; or (2) when those providers also offer the other (non-VoIP) services without 
the non-interconnected VoIP service feature at a different (discounted) price.”  See 2011 TRS Contributions Order, 
26 FCC Rcd at 14538-39, para. 15.  For example, a video gaming service may integrate chat functions that utilize 
non-interconnected VoIP services, but use of such functions may not be readily identifiable or separable from the 
gaming service components.  Id., 26 FCC Rcd at 14538-41, paras. 15-17. 
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Reporting Revenues from Bundled Offerings. — Allocation of revenues between either wireline or 
interconnected VoIP telecommunications and bundled non-telecommunications, such as information 
services and consumer premises equipment (CPE), are governed by the Commission’s bundling rules.  
The Commission adopted two safe harbor methods for allocating revenue when telecommunications 
services and CPE/enhanced services are offered as a bundled package.  The first option is to report 
revenues from bundled telecommunications and CPE/enhanced service offerings based on the unbundled 
service offering prices, with no discount from the bundled offering being allocated to telecommunications 
services.  Alternatively, filers may elect to treat all bundled revenues as telecommunications service 
revenues for purposes of determining their universal service obligations.  Filers may choose to use 
allocation methods other than the two described above.  Filers should realize, however, that any other 
allocation method may not be considered reasonable and will be evaluated on a case-by-case basis in an 
audit or enforcement context.  Prepaid calling card providers may avail themselves of the bundled service 
safe harbors for separating revenue between telecommunications and information services.52  Similarly, 
providers of non-interconnected VoIP services that are offered with end-user revenue generating (non-
VoIP) services may avail themselves of the bundled service safe harbors for allocating revenue.53 

2. Attributing Revenues from Contributing Resellers and from End Users 

Filers must report revenues using two broad categories:  (1) revenues reported in Block 3 (revenues from 
contributing resellers, intercarrier compensation, and universal service support) and (2) revenues reported 
in Block 4 (revenues from all other sources).  Taken together, these revenues should include all revenues 
billed to customers and should include all revenues on the filers’ books of account.   

Except as noted below, most categories of revenues require the filer to determine whether the customer 
purchasing the telecommunications is a contributing reseller or instead an end user.54  Revenues from 
services provided by underlying carriers to other entities that meet the definition of “reseller” (see below)  
are referred to herein as “carrier’s carrier revenues” or “revenues from resellers.” Revenues from all other 
sources consist primarily of revenues from services provided to end users, referred to here as “end-user 
revenues.”  This latter category includes foreign and non-telecommunications revenues. 

Revenues from “Resellers”  

Definition of “Reseller.”  For purposes of completing Block 3, a “reseller” is a telecommunications 
carrier or telecommunications provider that:  (1) incorporates purchased telecommunications into its own 
offerings; and (2) can reasonably be expected to contribute to federal universal service support 
                                                      
52 Policy and Rules Concerning the Interstate, Interexchange Marketplace; Implementation of Section 254(g) of the 
Communications Act of 1934, as Amended; 1998 Biennial Regulatory Review—Review of Customer Premises 
Equipment and Enhanced Services Unbundling Rules in the Interexchange, Exchange Access and Local Exchange 
Markets, CC Docket Nos. 96-61, 98-183, Report and Order, 16 FCC Rcd 7418, 7446–48, paras. 47–54 (2001); see 
also Regulation of Prepaid Calling Card Services, WC Docket No. 05-68, Declaratory Ruling, Report and Order, 21 
FCC Rcd 7290, 7298, para. 22 (2006) (Prepaid Calling Card Services Order), vacated in part, Qwest Servs. Corp. 
v. FCC, 509 F.3d 531 (D.C. Cir. 2007). 
53 See 2011 TRS Contributions Order, 26 FCC Rcd at 14538-41, paras. 15-17. 
54 See 2012 Wholesaler-Reseller Clarification Order, 27 FCC Rcd at 13786-87, para. 12; Changes to the Board of 
Directors of the National Exchange Carrier Association, Inc.; Federal-State Joint Board on Universal Service, CC 
Docket Nos. 96-45, 97-21, Report and Order and Second Order on Reconsideration, 12 FCC Rcd 18400, 18507 
(1997) (“For this purpose, a reseller is a telecommunications service provider that 1) incorporates purchased 
telecommunications services into its own offerings and 2) can reasonably be expected to contribute to support 
universal service based on revenues from those offerings”); Federal-State Joint Board on Universal Service; 
Request for Review of Decision of the Universal Service Administrator by Global Crossing Bandwidth, Inc., CC 
Docket No. 96-45, Order, 24 FCC Rcd 10824, 10825-26, para. 5 (Wireline Comp. Bur. 2009) (Global Crossing 
Order).  
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mechanisms based on revenues from those offerings.55   Specifically, a customer is a reseller if it 
incorporates purchased wholesale service into an offering that is, at least in part, assessable 
telecommunications and can be reasonably expected to contribute to the federal universal service support 
mechanisms for that portion of the offering.56 

“Reasonable Expectation” Standard.  Pursuant to the 2012 Wholesaler-Reseller Clarification Order, a 
filer may demonstrate that it has a “reasonable expectation” that a customer contributes to federal 
universal service support mechanisms based on revenues from the customer’s offerings by following the 
guidance in these instructions or by submitting other reliable proof.57  
 
Filers that comply with the procedures specified in this section of the instructions will be afforded a “safe 
harbor”- i.e., that filer will be deemed to have demonstrated a reasonable expectation.  If a wholesale 
provider follows procedures that deviate in any way from the guidance in this section, the wholesale 
provider will have to demonstrate a reasonable expectation via “other reliable proof.”58  USAC shall 
evaluate the use of “other reliable proof” to demonstrate a “reasonable expectation” on a case-by-case 
basis, based on the reasonableness of the utilized method or proof.59 
 
Filers that do not comply with the safe harbor procedures or that do not otherwise meet the reasonable 
expectation standard will be responsible for any additional universal service assessments that result if 
their revenues must be reclassified as end user revenues.60 

Safe Harbor Procedures for Meeting the “Reasonable Expectation.”  Each filer should have documented 
procedures to ensure that it reports as “revenues from resellers” only revenues from entities that meet the 
definition of reseller.  The procedures must include, at a minimum, the following information on resellers:   

1. Filer 499 ID;  

2. Legal name;  

3. Legal address;  

4. Name of a contact person;  

5. Phone number of the contact person; and,  

6. As described below, an annual certification by the reseller regarding its reseller status.   

                                                      
55 2012 Wholesaler-Reseller Clarification Order, 27 FCC Rcd at 13781-82, para.3. 
56 Thus, for example, if a customer purchases a DSl line and incorporates that service into an offering of both 
telephone service and broadband Internet access service, it may certify that it is a reseller for purposes of that 
purchased service so long as it contributes on the assessable revenues from the telephone service. See id. at 13796, 
para. 34 n.98. 
57  2012 Wholesaler-Reseller Clarification Order, 27 FCC Rcd at 13794, para. 32, and 13801-02, paras. 51-52; see 
also Global Crossing Order, 24 FCC Rcd at 1028-29, para. 14. 
58 See id. at 13801-02, paras. 51-52. 
59 This requirement is further discussed in the 2012 Wholesaler-Reseller Clarification Order, 27 FCC Rcd at 13801-
2, para. 52. 
60 If a wholesale provider’s customer (or another entity in the downstream chain of resellers) actually contributed to 
the federal universal service support mechanisms for the relevant calendar year on offerings that incorporate 
purchased wholesale services, the wholesale provider will not be obligated to contribute on revenues for the 
wholesale services, even if the wholesale provider cannot demonstrate that it had a reasonable expectation that its 
customer would contribute when it filed its Form 499-A for the relevant calendar year.  Id. at 13799, paras. 43-44. 
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Filers shall provide this information to the Commission or the Administrator upon request. 

Certifications.  Prior to January 1, 2014:  Pursuant to the 2012 Wholesaler-Reseller Clarification Order,61  
filers may demonstrate a reasonable expectation through December 31, 2013, that particular customers 
were resellers by relying on certificates that are consistent with the sample language included in the 2012 
FCC Form 499-A instructions, which is included immediately below for illustrative purposes. 

I certify under penalty of perjury that the company is purchasing service for resale in the 
form of U.S. telecommunications or interconnected Voice over Internet Protocol service.  
I also certify under penalty of perjury that either the company contributes directly to the 
federal universal support mechanisms, or that each entity to which the company provides 
resold telecommunications is itself an FCC Form 499 worksheet filer and a direct 
contributor to the federal universal service support mechanisms. 

Beginning January 1, 2014:  

Annual Certificates.  A filer may demonstrate that it had and has a reasonable expectation that a 
particular customer is a reseller with respect to purchased service(s) by providing a certificate 
signed each calendar year by the customer that:  

(1) specifies which services the customer is or is not purchasing for resale pursuant to the 
certificate;62 and  

(2) is consistent with the following sample language:   

I certify under penalty of perjury that the company is purchasing service(s) for 
resale, at least in part, and that the company is incorporating the purchased 
services into its own offerings which are, at least in part, assessable U.S. 
telecommunications or interconnected Voice over Internet Protocol services. I 
also certify under penalty of perjury that the company either directly contributes 
or has a reasonable expectation that another entity in the downstream chain of 
resellers directly contributes to the federal universal service support mechanisms 
on the assessable portion of revenues from offerings that incorporate the 
purchased services.63 

                                                      
61 See id. at 13798, para. 41. 
62 At the filer’s discretion, the filer may, for example,  rely on certificates that specify any of the following: (1) that 
all services purchased by the customer are or will be purchased for resale pursuant to the certificate (“entity-level 
certification”); (2) that all services associated with a particular billing account, the account number for which the 
customer shall specify, are or will be purchased for resale pursuant to the certificate (“account-level certification”); 
(3) that individual services specified by the customer are or will be purchased for resale pursuant to certification 
(“service-specific certification”); or (4) that all services except those specified either individually or as associated 
with a particular billing account, the account number(s) for which the customer shall specify, are or will be 
purchased for resale pursuant to the certificate.  A customer may certify that additional services will be purchased 
for resale pursuant to the certificate if the customer (or another entity in the downstream chain of resellers) will 
contribute to the federal universal service support mechanisms on revenues attributed to such services for the 
relevant calendar year.  See, e.g., Joint Comments of the Industry Group (AT&T et al.), WC Docket No. 06-122, at 3 
(filed Nov. 27, 2013). 
63 In some instances, reselling carriers are themselves selling the underlying service to another (non-contributing) 
reseller, which then sells the same service to another (non-contributing) reseller, and so on until the service is 
ultimately sold to an entity that is a contributing “reseller.”  In these instances, an underlying carrier also may 
include as carrier’s carrier revenue any revenues received from service ultimately provided to entities that meet the 
definition of “reseller” for purposes of the Form 499-A.  See Comments of Network Enhanced Telecom, LLP, WC 

(continued . . .) 
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Services Purchased After Date of Annual Certificate.  A filer may sell additional service(s) to a customer 
after the date that the annual certificate is signed.  If the annual certificate does not cover those additional 
services, the filer may demonstrate a reasonable expectation that a customer is a reseller with respect to a 
service purchased after the date of the annual certificate signed by the customer by relying on either of 
these received prior to the filing of the applicable Form 499-A:  

(1) a verifiable notification from the customer that the customer is purchasing the service 
for resale consistent with the valid, previously signed annual certificate, or  

(2) a subsequent certificate covering the purchased service signed by the customer.  

Certain International Switched Service Revenues   

An underlying carrier also may include as carrier’s carrier revenues any international switched service 
revenues received from another U.S. reselling carrier where that reselling carrier is using the underlying 
carrier’s service to re-file the foreign-billed traffic of a foreign telephone operator.  In this case, the 
reselling carrier must certify to the underlying carrier that it is using the resold international switched 
service to handle traffic that both originates and terminates in foreign points.   

Intercarrier Compensation and Universal Service Support   

The following categories of revenues are not end-user revenue and are reported in Block 3.  For these 
revenue items, the filer is not required to retain Filer 499 ID information or verify that the customer is a 
reseller.  

Category of Revenue Report on  

Per-minute switched access charges and 
reciprocal compensation 

Line 304 

Revenues received from carriers as 
payphone compensation for originating 
toll calls 

Line 306 

Charges for physical collocation of 
equipment pursuant to 47 U.S.C. § 
251(c)(6) 

Line 307 

Revenues that filers receive as universal 
service support from either states or the 
federal government 

Line 308 

Revenues received from another U.S. 
carrier for roaming service provided to 
customers of that carrier 

Line 309 

 

Revenues from Entities Exempt from USF Contributions  

For the purposes of filling out this Worksheet—and for calculating contributions to the universal service 
support mechanisms—certain telecommunications carriers and other providers of telecommunications 
may be exempt from contribution to the universal service support mechanisms.  These exempt entities, 
including “international only” and “intrastate only” providers and providers that meet the de minimis 

(Continued from previous page)                                                             
Docket No. 06-122 (filed Sept. 6, 2013); letter from L. Charles Keller, Counsel for Network Enhanced Telecom, 
LLP, to Marlene H. Dortch, FCC, WC Docket No. 06-122 (filed June 29, 2010). 
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universal service threshold, should not be treated as resellers for the purpose of reporting revenues in 
Block 3.  That is, filers that are underlying carriers should report revenues derived from the provision of 
telecommunications to exempt carriers and providers (including services provided to entities that are de 
minimis for universal service purposes) on Lines 403–417 of Block 4 of the Telecommunications 
Reporting Worksheet, as appropriate.  Underlying carriers must contribute to the universal service support 
mechanisms on the basis of such revenues.  In Block 5, Line 511, however, filers may elect to report the 
amounts of such revenues (i.e., those revenues from exempt entities that are reported as end-user 
revenues) so that these revenues may be excluded for purposes of calculating contributions to TRS, 
LNPA, and NANPA. 

3. Allocating Revenues between the Jurisdictions 

Columns (b), (c), (d), and (e) are provided to identify the part of gross revenues that arise from interstate 
and international services for each entry on Lines 303 through 314 and Lines 403 through 417.  Intrastate 
telecommunications means communications or transmission between points within the same State, 
Territory, or possession of the United States, or the District of Columbia.  Interstate and international 
telecommunications means communications or transmission between a point in one state, territory, 
possession of the United States or the District of Columbia and a point outside that state, territory, 
possession of the United States or the District of Columbia.  Revenues from services offered under 
interstate tariffs, such as revenues from federal subscriber line charges and from federally tariffed LNP 
surcharges, should be identified as interstate revenues.  This includes amounts incorporated in or bundled 
with other local service charges. 

For example, if a prepaid calling card provider collects a fixed amount of revenue per minute of traffic, 
and 65 percent of minutes are interstate, then interstate revenues would include 65 percent of the per-
minute revenues.  Similarly, if a local exchange carrier bills local measured service charges for calls that 
originate in one state and terminate in another, these billings should be classified as interstate even though 
the charges are covered by a state tariff and the revenues are included in a local service account.  If over 
ten percent of the traffic carried over a private or WATS line is interstate, then the revenues and costs 
generated by the entire line are classified as interstate.64  In general, flat-rated unbundled network access 
elements should be classified according to the regulatory agency that has primary jurisdiction over the 
contracts. 

Amounts billed to customers to recover federal universal service contribution obligations should be 
attributed as either interstate or international revenues, as appropriate, but may not be reported as 
intrastate revenues.  Filers should report intrastate revenues on Line 403 only to the extent that actual 
payments to state universal service programs were recovered by pass-through charges itemized on 
customer bills. 

Note:  Where possible, filers should report their amount of total revenues that are intrastate, interstate, and 
international by using information from their books of account and other internal data reporting systems.  
Where a filer can determine the precise amount of revenues that it has billed for interstate and 
international services, it should enter those amounts in columns (d) and (e), respectively.  Total revenues 
entered in column (a) include revenues billed for intrastate service even though intrastate revenues are not 
reported separately on the Form 499-A. 

If the allocation of revenues cannot be determined directly from corporate books of account or subsidiary 
records, filers may provide on the Worksheet good-faith estimates of these figures.  In such cases, the filer 
should enter the good-faith estimates of the percentage of interstate and the percentage of international 
revenues in columns (b) and (c), respectively.  A reporting entity may not submit a good-faith estimate 
lower than one percent unless the correct figure should be $0.  Good-faith estimates must be based on 
                                                      
64 See Universal Service Order, 12 FCC Rcd at 9173, para. 778 (citing 47 C.F.R. § 36.154(a)). 
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information that is current for the filing period.  Information supporting good-faith estimates must be 
made available to either the FCC or to the administrators upon request.  Using the good-faith estimate, 
calculate the amount of interstate revenues as the amount in column (a) times the percentage in column 
(b), and calculate the amount of international revenues as the amount in column (a) times the percentage 
in column (c).  Enter zero dollars in columns (d) and (e) if and only if there were no interstate or 
international revenues for the line for the reporting period. 

The FCC provides the following safe harbor percentages of interstate revenues associated with Line 309, 
Line 409, and Line 410:65 

37.1% of cellular and broadband PCS telecommunications revenues 
12.0% of paging revenues 
  1.0% of analog SMR dispatch revenues 

These safe harbor percentages may not be applied to universal service pass-through charges, fixed local 
service revenues, or toll-service charges.  All filers must report the actual amount of interstate and 
international revenues for these services.  For example, toll charges for itemized calls appearing on 
mobile telephone customer bills should be reported as intrastate, interstate or international based on the 
origination and termination points of the calls. 

The FCC provides the following safe harbor percentage of interstate revenues associated with Line 303.2, 
Line 404.4, Line 404.5, Line 414.2, and Line 418.4: 

64.9% of interconnected VoIP and non-interconnected VoIP telecommunications revenues66 

These safe harbor percentages may not be applied to universal service pass-through charges or 
other fixed local service revenues. 

Wireless telecommunications providers, interconnected VoIP providers, and non-interconnected VoIP 
providers that choose to avail themselves of these safe harbor percentages for interstate revenues may 
assume that the FCC will not find it necessary to review or question the data underlying their reported 
percentages.  All affiliated wireless telecommunications providers and VoIP providers (including 
interconnected and non-interconnected) must make a single election, each quarter, whether to report 
actual revenues or to use the current safe harbor within the same safe harbor category.67  So, for example, 
if in a calendar quarter a wireless telecommunications provider reports actual interstate revenues for its 
cellular and broadband PCS telecommunications services, all of its affiliated legal entities must also 
report actual interstate telecommunications revenues for cellular and broadband PCS offerings.  The same 
wireless telecommunications provider and all affiliates, however, could use the safe harbor for paging 

                                                      
65 See 2006 Contribution Methodology Reform Order, 21 FCC Rcd at 7532–33, 7545–46, paras. 25–27, 53–55; 
Federal-State Joint Board on Universal Service et al., CC Docket No. 96-45 et al., Report and Order and Second 
Further Notice of Proposed Rulemaking, 17 FCC Rcd 24952 (2002) (2002 Second Contribution Methodology Order 
and FNPRM); see also Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Memorandum 
Opinion and Order and Further Notice of Proposed Rulemaking, 13 FCC Rcd 21252, 21258–60, paras. 11-15 
(1998). 
66 2006 Contribution Methodology Reform Order, 21 FCC Rcd at 7545, para. 53. 
67 See Federal-State Joint Board on Universal Service et al., CC Docket No. 96-45 et al., Order and Order on 
Reconsideration, 18 FCC Rcd 1421, 1424-25, para. 6 (2003) (“wireless telecommunications providers are 
‘affiliated’ for purposes of making the single election whether to report actual interstate telecommunications 
revenues or use the applicable interim wireless safe harbor if one entity (1) directly or indirectly controls or has the 
power to control another, (2) is directly or indirectly controlled by another, (3) is directly or indirectly controlled by 
a third party or parties that also controls or has the power to control another, or (4) has an ‘identity of interest’ with 
another contributor”).  See also 47 C.F.R. § 1.2110(c)(5). 
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services.  Filers should use the same methodology (traffic study or safe harbor) to report interstate and 
international jurisdictions on the FCC Form 499-A as used on the FCC Form 499-Qs to forecast revenue 
in each quarter of the applicable calendar year.  For example, if a filer projected revenue based on a safe 
harbor for the first two quarters and based on traffic studies for the final two quarters, the amounts 
reported in the FCC Form 499-A for the first two quarters would be based on actual billings for those 
quarters and the relevant safe harbors, and the amounts reported for the final two quarters would be based 
on actual billings for those quarters and the traffic studies for those quarters.  For filers who were not 
required to file the FCC Form 499-Q, the interstate and international jurisdictions reported on the FCC 
Form 499-A must be based on information that is current for the filing period. 

Many carriers and other providers of telecommunications now offer packages that bundle fixed local 
exchange service with interstate toll service (i.e., voice long distance) for a single price.  Revenues for the 
whole bundle, except for tariffed subscriber line, ARC and PICC charges, should be reported on Line 404, 
as described more fully above.  The portion of revenues associated with interstate and international toll 
services must be identified in columns (d) and (e), respectively.68  Filers should make a good-faith 
estimate of the amounts of intrastate, interstate, and international revenues from bundled local/toll service 
if they cannot otherwise determine these amounts from corporate records, and must make their 
methodology available to the Commission or the Administrator, upon request. 

Wireless telecommunications providers, interconnected VoIP providers, and non-interconnected VoIP 
providers may rely on traffic studies if they are unable to determine their actual interstate and 
international revenues.69  In developing their traffic studies, such providers may rely on statistical 
sampling to estimate the proportion of minutes that are interstate and international.  Any revenues 
associated with charges on customer bills that are identified as interstate or international must effectively 
be accounted for (e.g., through proper weighting in a traffic study) as 100 percent interstate or 
international when reporting revenues.70  Sampling techniques must be designed to produce a margin of 
error of no more than one percent with a confidence level of 95%.  If the sampling technique does not 
employ a completely random sample (e.g., if stratified samples are used), then the respondent must 
document the sampling technique and explain why it does not result in a biased sample.  Traffic studies 
should include, at a minimum: (1) an explanation of the sampling and estimation methods employed and 
(2) an explanation as to why the study results in an unbiased estimate with the accuracy specified above. 
Mobile telecommunications providers, interconnected VoIP providers and non-interconnected VoIP 
providers should retain all data underlying their traffic studies as well as all documentation necessary to 
facilitate an audit of the study data and be prepared to make this data and documentation available to the 
Commission upon request.  In addition, filers that rely on traffic studies must submit those studies to the 
Commission and USAC (see Table 1 for filing instructions – including address for filing traffic studies, 
and filing deadlines).  To enable USAC and the FCC to match traffic studies filed by contributors with 
their FCC Form 499 filings, include the following identifying information at the top of each page of the 
traffic study:  Filer ID; Company Name; Affiliated Filers Name (where applicable).   

Filers report total uncollectible revenue/bad debt expenses on Lines 421 and 422.  Filers that maintain 
separate detail of uncollectibles by type of business should rely on those records in dividing uncollectible 
expense between carrier’s carrier, contribution base and other revenues, and for dividing uncollectibles 
                                                      
68 See Separately Stated Toll Order, 23 FCC Rcd at 1414, para. 5 (defining “toll service”). 
69 See 2006 Contribution Methodology Reform Order, 21 FCC Rcd at 7534–36, 7547, paras. 29–33, 57; 2011 TRS 
Contributions Order, 26 FCC Rcd at 14544, para. 25. 
70 See Separately Stated Toll Order, 23 FCC Rcd at 1418, para. 15.  In developing traffic studies, toll service traffic 
must be identified and treated in a manner that recognizes that such traffic is more likely to be interstate or 
international than intrastate.  See id.  Additionally, appropriate weighting of the higher revenue that is often 
associated with toll service must be reflected in the traffic study or studies.  See id. 
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associated with contribution base revenues between intrastate, interstate and international categories.  
Filers that do not have such detail should make such assignments in proportion to reported gross 
revenues. 

4. Block 4-B:  Total Revenue and Uncollectible Revenue Information 

The Administrator relies on the detail line information on the Worksheet to arrive at the totals shown in 
Block 4-B.  The Administrator will attempt to resolve conflicts between any sums that differ from the 
information entered into the totals on Block 4-B. 

Line 419. — Gross billed revenues from all sources should equal the sum of revenues by type of service 
reported on Lines 303 through 314 and Lines 403 through 418. 

Line 420. — Universal service contribution base revenues should equal the subtotal of Lines 403 through 
411 and Lines 413 through 417 for each column.  The totals on this line represent gross end-user revenues 
for the purpose of determining contributions to universal service support mechanisms.  See section III.D 
(Line 511 instructions). 

Line 421. — Show the uncollectible revenue/bad debt expense associated with gross billed revenues 
amounts reported on Line 419. In addition, for those using billed revenues, this line may include 
redeemed credits.  Reported uncollectible amounts should be the amount reported as bad debt expense in 
the filer’s income statement for the year.  Note that it will cover uncollectibles associated with all revenue 
on the filer’s books (Line 419), including uncollectible carrier’s carrier revenues, end-user 
telecommunications revenues, and revenues reported on Line 418.  The filer’s uncollectible revenues/bad 
debt expense should be calculated in accordance with Generally Accepted Accounting Principles.  Thus, 
uncollectibles should represent the portion of gross billed revenues that the filer reasonably expects will 
not be collected.  Note that uncollectibles may not include any amounts associated with unbillable 
revenues.71  Filers that operate on a cash basis should report $0 on this line.  Filers that used earned 
revenue to represent billed revenues should not report as uncollectible any billings that are not included in 
earned revenues. 

Line 422. — Show the portion of the uncollectible revenue/bad debt expense reported on Line 421 that is 
associated with just the universal service contribution base amounts reported on Line 420.  Filers that 
maintain separate detail of uncollectibles by type of business should rely on those records in determining 
the portion of gross uncollectibles reported on Line 421 that should be reported on Line 422.  Filers that 
do not have such detail should make such assignments in proportion to reported gross revenues.  Filers 
must be able to document how the amounts reported on Line 422 relate to the uncollectible revenue/bad 
debt expense associated with gross billed revenues reported on Line 421. 

In exceptional circumstances, amounts reported on Line 422 may exceed amounts reported on Line 421 or 
either amount might actually be negative.  These situations can arise where amounts previously written 
off as uncollectible subsequently are collected. 

Line 423. — Net universal service contribution base revenues should equal the amounts reported on Line 
420 minus the amounts reported on Line 422. 

5. Notes for Carriers That Use the USOA 

The revenue accounts in the USOA generally correspond to specific revenue lines in Block 3 and Block 4.  
For example, revenue amounts recorded in accounts 5001, 5002, 5050, 5060 and 5069 should be reported 
on Line 303 or Line 404, as appropriate.  Similarly, revenues recorded in account 5280 should be reported 
on Line 407.  There are some exceptions.  For example, local exchange carrier revenues from mobile 
carriers for calls between wireless and wireline customers should be reported on Line 304.  Monthly and 
                                                      
71 See 2002 Second Contribution Methodology Order and FNPRM, 17 FCC Rcd at 24970 n.95. 
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connection revenues from mobile services provided to end users in account 5004 should be reported on 
Line 409.  Per-minute revenues from end users in account 5004 should be reported on Line 410.  
However, revenues in account 5004 from exchanging traffic with mobile service carriers should be 
reported on Line 304.  Similarly, state per-minute access revenues recorded in account 5084 should be 
reported on Line 304; state special access revenues recorded in account 5084 should be reported on Line 
305 and Line 406, as appropriate; and state subscriber line charge revenues recorded in account 5084 
should be reported on Line 405.  Uncollectible revenue recorded in account 5300 should be reported on 
Line 421.  The portion of these revenues that correspond to contribution base revenues should be reported 
on Line 422. 

Revenues classified in account 5200, miscellaneous revenues, should be divided into several lines for 
reporting purposes.  For example, account 5200 includes revenues derived from unbundled network 
elements, which should be reported on Line 303 and, reciprocal compensation, which should be reported 
on Line 304.  Some types of incidental regulated revenues contained in account 5200, miscellaneous 
revenues, will continue to be reported on Lines 403 through 408.  These include collection overages and 
non-refundable prepaid amounts that are not used by the customer.  Note that late payment charges, bad 
check penalties imposed by the company, enhanced services, billing and collection, customer premises 
equipment sale, lease or insurance, and published directory revenues should continue to be reported on 
Line 418. 

Revenues recorded in account 5100, long distance network service revenues, should be reported on Line 
310 through Line 314 and Line 411 through Line 417, as appropriate.  Revenues from account 5100, long 
distance message revenues, are normally revenues from ordinary long distance and other switched toll 
services and should be reported on Lines 311, 414.1, and 414.2 except for amounts properly reported on 
Lines 310, 407, 411, 412, and 413. 

D. Block 5:  Additional Revenue Breakouts 

Line 501. — Enter the Filer 499 ID from Line 101. 

Line 502. — Enter the legal name of the filer from Line 102. 

Lines 503–510. — In these lines, filers should identify the percentages of their telecommunications 
revenues by LNPA region.  Payphone service providers, private service providers, and shared-tenant 
service providers that have certified that they are exempt from contributing to the shared costs of LNP 
need not provide these breakdowns.  Carriers and interconnected VoIP providers should calculate or 
estimate the percentage of revenues that they billed in each region based on the amount of service they 
actually provided in the parts of the United States listed for each region.  Customer billing addresses may 
be used to calculate or estimate this percentage.  The percentages in column (a), representing Block 3 
revenues billed in each region of the country, should add to 100% unless the filer did not provide any 
services for resale by other contributors to the federal universal service support mechanisms.  The 
percentages in column (b), representing Block 4 telecommunications service revenues billed in each 
region of the country (excluding non-telecommunications revenues reported on Line 418) should add to 
100% unless the filer did not provide any telecommunications services to end users or non-contributing 
carriers.  Carriers do not need to complete column (a) if they have some end-user revenues in each of the 
regions in which they have carrier operations.  Filers may use a proxy based on the percentage of 
subscribers a provider serves in a particular region for reaching an estimate for allocating their end-user 
revenues to the appropriate regional LNPA. 

Line 511. — Identify revenues from resellers that do not contribute to universal service support 
mechanisms and that are included in Block 4.  Revenues from resellers that do not contribute to universal 
service support mechanisms are included on Line 420 but may be excluded from a filer’s TRS, NANPA, 
LNP, and FCC interstate telephone service provider regulatory fee contribution bases.  To have these 
amounts excluded, the filer has the option of identifying such revenues on Line 511.  Line 420 may 
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contain revenues from some FCC Form 499 filers that are exempt from contributing directly to universal 
service support mechanisms.  For example, these would include filers that meet the universal service de 
minimis exception or that provide “international only” service.  Since these universal service exempt 
entities generally do contribute directly to the TRS, LNP, and NANPA mechanisms, revenues from these 
entities need not be included in the underlying service provider contribution bases for those mechanisms.  
Filers choosing to report revenues on Line 511 must have the FCC Filer 499 ID for each customer whose 
revenues are so reported. 

Line 512. — TRS contribution base revenues reportable on Line 512(a) should equal the subtotal of Lines 
403(a) through 417(a) and Line 418.4(a) less Line 511(a).  TRS contribution base revenues reportable on 
Line 512(b) should equal the subtotal of Lines 403(d) through 417(d), Lines 403(e) through 417(e), Line 
418.4(d), and Line 418.4(e) less Line 511(b).  The totals on this line represent gross end-user revenues for 
the purpose of determining contributions to TRS. 

Line 513. — Show the portion of the uncollectible revenue/bad debt expense reported on Line 421 that is 
associated with just the TRS contribution base amounts reported on Line 512.  Filers that maintain 
separate detail of uncollectibles by type of business should rely on those records in determining the 
portion of gross uncollectibles reported on Line 421 that should be reported on Line 513.  Filers that do 
not have such detail should make such assignments in proportion to reported gross revenues.  Filers must 
be able to document how the amounts reported on Line 513 relate to the uncollectible revenue/bad debt 
expense associated with gross billed revenues reported on Line 421. 

In exceptional circumstances, amounts reported on Line 513 may exceed amounts reported on Line 421 or 
either amount might actually be negative.  These situations can arise where amounts previously written 
off as uncollectible subsequently are collected. 

Line 514. — Net TRS contribution base revenues should equal the amounts reported on Line 512 less the 
amounts reported on Line 513. 

E. Block 6:  Certification 

Line 601. — Copy the Filer 499 ID from Line 101. 

Line 602. — Copy the legal name of the filer from Line 102. 

Line 603. — In this line, filers may certify that they are exempt from one or more contribution 
requirement(s) by checking the box next to the mechanism(s) from which they are exempt.  As explained 
above, the FCC Form 499 Telecommunications Reporting Worksheet enables telecommunications 
carriers and service providers to satisfy a number of requirements in one consolidated form.  Not all 
entities that file the Telecommunications Reporting Worksheet must contribute to all of the support and 
cost-recovery mechanisms (universal service, LNP, TRS, and NANPA).  For example, certain 
telecommunications providers that are not telecommunications carriers must contribute to the universal 
service support mechanisms, but not to the TRS, LNP, and NANPA mechanisms.  Section IV.A provides 
summary information on which filers must contribute and which filers are exempt from particular 
contribution requirements.  Filers that certify that they are exempt from one or more mechanism(s) should 
use the space provided on Line 603 to explain the exemption. 

Note:  It is not necessary for a filer to certify that it is de minimis for universal service purposes because 
the universal service administrator can determine whether a filer meets the contribution threshold from 
other information provided on the form.  If, however, a reseller or other provider of telecommunications 
qualifies for the de minimis exemption, it must notify its underlying carriers that it is not contributing 
directly to universal service, so that it may be treated as an end user when the underlying carriers file FCC 
Form 499. 
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Line 604. — In this line, filers indicate whether they are exempt from FCC regulatory fees or the filer is 
an “exempt telecommunications company.”72  A state or local governmental entity is any state, 
possession, city, county, town, village, municipal corporation, or similar political organization.73  The 
second check box identifies organizations duly qualified as a nonprofit, tax exempt entity under section 
501 of the Internal Revenue Code, 26 U.S.C. § 501 or by state certification.74  These organizations 
typically qualify for non-profit status under sections 501(c)(3) or 501(c)(12).  Note that such entities are 
not exempt from universal service, TRS, LNP, or NANPA contributions unless they qualify under some 
other exemption. 

Line 605. — Filers may use the box in Line 605 to request nondisclosure of the revenue information 
contained on the Telecommunications Reporting Worksheet.  By checking this box, the officer of the 
company signing the Worksheet certifies that the information contained on the Worksheet is privileged or 
confidential commercial or financial information and that disclosure of such information would likely 
cause substantial harm to the competitive position of the company filing the Worksheet.  This box may be 
checked in lieu of submitting a separate request for confidentiality pursuant to section 0.459 of the 
Commission’s rules.75  All decisions regarding disclosure of company-specific information will be made 
by the Commission.  The Commission regularly makes publicly available the names (and Block 1 and 2-
B contact information) of the entities that file the Telecommunications Reporting Worksheet and 
information on which filers contribute to which funding mechanisms, including entities that checked the 
boxes in Line 603. 

Lines 606–611. — An officer of the filer must examine the data provided in the Telecommunications 
Reporting Worksheet and certify that the information provided therein is accurate and complete.  Officers 
of entities making consolidated filings should refer to section II.C and must certify that they comply with 
the conditions listed in that section.  An officer is a person who occupies a position specified in the 
corporate by-laws (or partnership agreement), and would typically be president, vice president for 
operations, vice president for finance, comptroller, treasurer, or a comparable position.  If the filer is a 
sole proprietorship, the owner must sign the certification.  The signature on Line 606 must be in ink. 

Filers have the opportunity to enter data, and to verify, submit, and certify FCC Forms 499-A and 499-Q 
online via a web-based data entry system.  Company officers, who have previously filed a signed paper 
form, may certify subsequent forms online without being required to submit signed paper forms.  For 
those officers, an electronic signature in the signature block of each form certified by that officer will be 
considered the equivalent to a handwritten signature on the form.  By entering his or her electronic 
signature into the signature block of each form, the officer, therefore, acknowledges that such electronic 
signature certifies his or her identity and attests under penalty of perjury as to the truth and accuracy of 
the information contained in each electronically signed form.  Visit http://www.usac.org/cont/tools/forms 
for more information and access to the online filing system. 

                                                      
72 47 C.F.R. § 1.1162(c).  The FCC will presume that otherwise exempt carriers prefer to pay FCC regulatory fees 
unless they check this box. 
73 47 C.F.R. § 1.1162(b). 
74 47 C.F.R. § 1.1162(c). 
75 47 C.F.R. § 0.459; see also Examination of Current Policy Concerning the Treatment of Confidential Information 
Submitted to the Commission, GC Docket No. 96-55, Report and Order, 13 FCC Rcd 24816 (1998) (listing the 
showings required in a request that information be withheld and stating that the Commission may defer action on 
such requests until a formal request for public inspection has been made). 
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A person who willfully makes false statements on the Worksheet can be punished by fine or 
imprisonment under Title 18 of the United States Code.76 

Line 612. — Indicate whether this filing is an original filing for the year, due on April 1, a registration 
filing for a new service provider, a filing with revised registration information, or a filing with revised 
revenue information.  See sections II.B and II.D for information on the obligation to file revisions. 

IV. Calculation of Contributions 

A. Contribution Requirements 

Most filers must contribute to the universal service, TRS, NANPA, and LNPA funding mechanisms.  This 
section provides a short summary to assist carriers and service providers in determining whether they 
must contribute to one or more of the mechanisms.  Filers should consult the Commission’s rules and 
orders to determine whether they must contribute to one or more of the mechanisms. 

Federal Universal Service Fund. — Entities that provide interstate telecommunications to the public for a 
fee as well as certain other providers of interstate telecommunications must contribute to the universal 
service support mechanisms.  See 47 C.F.R. § 54.706. 

Telecommunications Relay Services. — Every common carrier providing interstate telecommunications 
services and every VoIP provider (including interconnected and non-interconnected) must contribute to 
the TRS Fund.  See 47 C.F.R. §§ 64.601(b), 64.604. 

North American Numbering Plan Administration. — All telecommunications carriers and interconnected 
VoIP providers in the United States shall contribute to meet the costs of establishing numbering 
administration.  See 47 C.F.R. § 52.17. 

Shared Costs of Local Number Portability. — The shared costs of long-term number portability 
attributable to a regional database shall be recovered from all telecommunications carriers and 
interconnected VoIP providers providing service in that region.  See 47 C.F.R. § 52.32. 

Table 2 summarizes which telecommunications carriers and service providers must file for particular 
purposes.  This chart is provided for informational purposes only.  It is not intended to be exhaustive, nor 
is it intended to serve as legal guidance or precedent.  Filers are instructed to consult the Commission’s 
rules and orders to determine whether they must contribute to one or more of the mechanisms.  See 47 
C.F.R. §§ 52.17, 52.32, 54.706, 64.604.  

                                                      
76 See 18 U.S.C. § 1001. 
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Table 2:  Which Telecommunications Providers Must Contribute for Which Purposes 

Type of filer Universal 
Service 

TRS NANPA LNPA 

Non-interconnected VoIP providers with no other 
telecommunications revenues 

 X   

De minimis payphone aggregators that do not also 
have telecommunications carrier revenues 

 X   

Other payphone aggregators that do not also have 
telecommunications carrier revenues 

X X   

De minimis telecommunications providers (including 
audio-bridging service providers) with no 
telecommunications service revenues 

    

Other telecommunications providers (including audio-
bridging providers) with no telecommunications 
service revenues 

X    

Telecommunications carriers that provide only 
intrastate service or services only to other universal 
service contributors 

  X X 

Telecommunications carriers that provide only 
international services 

 X X X 

De minimis interstate telecommunications carriers 
(including satellite carriers and common-carriage 
stand-alone audio-bridging service providers) and de 
minimis interconnected VoIP providers 

 X X X 

All other interstate telecommunications carriers 
(including satellite carriers and common-carriage 
stand-alone audio-bridging service providers) and all 
other interconnected VoIP providers 

X X X X 
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B. Contribution Bases 

Filers do not calculate the amounts that they must contribute in this Worksheet.  The administrators will 
use the revenue information on the Worksheet to calculate a funding base and individual contributions for 
each support mechanism.  Individual contributions are determined by the use of “factors”—factors reflect 
the total funding requirement of a particular mechanism divided by the total contribution base for that 
mechanism.  Information on the contribution bases and individual filer contributions are shown below in 
Table 3. 

Table 3:  Contribution Bases 

Support Mechanism Funding Basis 

Universal service  Line 423(d) + Line 423(e)* 
less revenues corresponding to universal 

service contributions** 

TRS 
(Filers with interstate or international end-
user revenues must pay a minimum of 
$25) 

 Line 514(b) 

NANPA 
(Filers with end-user revenues must pay a 
minimum of $25.  Filers with no end-user 
revenues must pay $25.) 

 Line 420(a) 
plus Line 412(a) 
less Line 511(a) 

LNPA - by region 
(Filers with only carrier’s carrier revenue 
in a region must pay $100 for that region) 

 Line 420(a) 
plus Line 412(a) 
less Line 511(a) 
times percentages on Lines 503 through 509 

* Line 423(e) is excluded from the contribution base if the total of amounts on Line 423(d) for the 
filer consolidated with all affiliates is less than 12% of the total of Line 423(d) + Line 423(e) for the 
filer consolidated with all affiliates.  See 47 C.F.R. § 54.706(c). 

** The contribution base for an individual filer is the projected collected interstate and international 
revenues for the quarter, reduced by an imputed amount of universal service support pass-through 
charges, based on the actual factor for the quarter.  See Contribution Methodology Order, 17 FCC 
Rcd 24952; see, e.g., Proposed First Quarter 2004 Universal Service Contribution Factor, CC 
Docket No. 96-45, Public Notice, 18 FCC Rcd 25111 (2003). 

 

Monthly billings for universal service are based on projected collected revenue information filed on the 
quarterly FCC Form 499-Q.  Historical amounts reported on FCC Form 499-Q Line 116(b) and (c) 
correspond to FCC Form 499-A Line 420(d) and (e), respectively.  The FCC Form 499-Q provides 
instructions for projecting revenues, and for removing uncollectible amounts from billed revenue 
projections.  Projected collected revenues on FCC Form 499-Q Line 120(b) and (c) correspond to net 
universal service base revenues on FCC Form 499-A Line 423(d) and (e), respectively.  The amounts 
filed on the FCC Form 499-A are used to review and true-up FCC Form 499-Q filings and associated 
contributions. 
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V. Additional Information 

A. Reminders 

 File the FCC Form 499-A online at http://forms.universalservice.org. 

 Filers are required to maintain records and documentation to justify information reported on 
the Telecommunications Reporting Worksheet for five years.  See section II.E. 

 Is the filer affiliated with another telecommunications provider?  Each legal entity must file 
separately unless they qualify for filing on a consolidated basis.  See section II.C.  Each 
affiliate or subsidiary must show the same Affiliated Filers information on Lines 106.1 and 
106.2. 

 Provide data for all lines that apply.  Show a zero for services for which the filer had no 
revenues for the filing period. 

 Be sure to include on Line 112 all names by which the filer is known to customers, including 
the names of agents or billers if those names appear on customer bills. 

 Telecommunications providers that are required to contribute to universal service support 
mechanisms must also file quarterly FCC Forms 499-Q.  See section II.B. 

 Wherever possible, revenue information should be taken from the filer’s financial records. 

 The Worksheet must be signed by an officer of the filer.  An officer is a person who occupies 
a position specified in the corporate by-laws (or partnership agreement), and would typically 
be president, vice president for operations, comptroller, treasurer, or a comparable position. 

 Do not mail the Worksheet to the FCC.  See section II.B. 

 Filers must re-file parts of the Worksheet if the Agent for Service of Process or FCC 
Registration information changes during the year. 

FCC Form 499 is one of several forms that telecommunications carriers and other providers of interstate 
telecommunications may need to file.  Information concerning common filing requirements for such 
providers may be found on the Commission’s web site, at http://transition.fcc.gov/wcb/filing.html. 

B. Contact Information 

If you have questions about the Worksheet or the instructions, you may contact: 

Universal Service Administrator form499@usac.org 
 (888) 641-8722 

If you have questions regarding contribution amounts, billing procedures, or the support and cost recovery 
mechanisms, you may contact: 

Universal Service Administrator (888) 641-8722 

TRS Administrator (717) 231-6669 

NANPA Billing and Collection Agent (613) 760-4512 

Local Number Portability Administrators (877) 245-5277 

C. Paperwork Reduction Act Notice 

Section 52.17 of the Federal Communications Commission’s rules require all telecommunications carriers 
and interconnected VoIP providers to contribute to meet the costs of establishing numbering 
administration, and directs that contributions shall be calculated and paid in accordance with the FCC 
Form 499-A or Worksheet.  47 C.F.R. § 52.17.  Section 52.32 requires the local number portability 
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administrators shall recover the shared costs of long-term number portability from all telecommunications 
carriers and interconnected VoIP providers.  47 C.F.R. § 52.32.  Sections 54.706, 54.711, and 54.713 
require all interstate telecommunications carriers, interconnected VoIP providers, providers that offer 
interstate telecommunications for a fee on a non-common carrier basis, and payphone providers that are 
aggregators to contribute to universal service and file this Worksheet once a year and the FCC Form 499-
Q four times a year.  47 C.F.R. §§ 54.706, 54.711, 54.713.  Section 64.604 requires that every common 
carrier, interconnected VoIP provider, and non-interconnected VoIP provider contribute to the TRS Fund 
on the basis of its relative share of interstate end-user revenues that are subject to contributions based on 
information provided in this Worksheet.  47 C.F.R. §§ 64.601(b), 64.604(c)(5)(iii)(A) and (B).  Section 
64.1195 and the Commission’s orders require all telecommunications carriers and interconnected VoIP 
providers to register using the FCC Form 499-A.  47 C.F.R. § 64.1195(a). 

This collection of information stems from the Commission’s authority under sections 151(i), 225, 251, 
254, 258, and 715 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 151(i), 225, 251, 254, 
258, 616.  The data in the Worksheet will be used to calculate contributions to the universal service 
support mechanisms, the TRS support mechanism, the cost recovery mechanism for numbering 
administration, and the cost recovery mechanism for shared costs of long-term number portability.  
Selected information provided in the Worksheet will be made available to the public in a manner 
consistent with the Commission’s rules. 

We have estimated that each response to this collection of information will take, on average, 13.5 hours.  
Our estimate includes the time to read the instructions, look through existing records, gather and maintain 
the required data, and actually complete and review the form or response.  If you have any comments on 
this estimate, or how we can improve the collection and reduce the burden it causes you, you may write 
the Federal Communications Commission, AMD-PERM, Washington, D.C. 20554, Paperwork Reduction 
Project (3060-0855).  We also will accept your comments via the Internet if you send them to 
pra@fcc.gov.  DO NOT SEND COMPLETED WORKSHEETS TO THIS ADDRESS. 

You are not required to respond to a collection of information sponsored by the federal government, and 
the government may not conduct or sponsor this collection, unless it displays a currently valid Office of 
Management and Budget (OMB) control number.  This collection has been assigned an OMB control 
number of 3060-0855. 

The Commission is authorized under the Communications Act to collect the information we request on 
this form.  We will use the information that you provide to determine contribution amounts.  If we believe 
there may be a violation or potential violation of a statute or a Commission regulation, rule, or order, your 
Worksheet may be referred to the Federal, state, or local agency responsible for investigating, 
prosecuting, enforcing, or implementing the statute, rule, regulation, or order.  In certain cases, the 
information in your Worksheet may be disclosed to the Department of Justice, court, or other adjudicative 
body when (a) the Commission; or (b) any employee of the Commission; or (c) the United States 
government, is a party to a proceeding before the body or has an interest in the proceeding. 

With the exception of your employer identification number, if you do not provide the information we 
request on the Worksheet, the Commission may consider you in violation of rules 1.47, 52.17, 52.32, 
54.713, 64.604, and 64.1195.  47 C.F.R. §§ 1.47, 52.17, 52.32, 54.713, 64.604, 64.1195. 

The foregoing notice is required by the Paperwork Reduction Act of 1995, P.L. No. 104-13, 44 U.S.C. 
§ 3501, et seq. 
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Appendix A 
 

How to determine if a filer meets the universal service de minimis standard for 2014 
 (1) Interstate contribution base for filer 

Enter Line 423(d) from FCC Form 499-A. 
$ 

(2) International contribution base for filer 
Enter Line 423(e) from FCC Form 499-A. 

$ 

(3) Interstate contribution base for all affiliates* 
Enter sum of Line 423(d) from FCC Forms 499-A of all affiliates. 

$ 

(4) International contribution base for all affiliates  
Enter sum of Line 423(e) from FCC Forms 499-A of all affiliates. 

$ 

(5) Consolidated interstate contribution base 
Enter Line (1) + Line (3). 

$ 

(6) Consolidated interstate and international contribution base 
Enter Line (2) + Line (4) + Line (5). 

$ 

(7) Consolidated interstate contribution base as a percentage of 
consolidated interstate and international contribution base 
Enter Line (5) / Line (6). 

% 

(8) LIRE Exemption ** 
If Line (7) > 12%, enter Line (2). 
If Line (7) ≤ 12%, enter $0. 

$ 

(9) Contribution base to determine de minimis qualification 
Enter Line (1) + Line (8). 

$ 

(10) 2014 de minimis estimation factor 0.148 *** 
(11) Estimated annual contribution 

Enter Line (9) x Line (10) 
$ 

 
* Unless otherwise specifically provided, an affiliate is a “person that (directly or indirectly) owns 

or controls, is owned or controlled by, or is under common ownership or control with, another 
person.”  For this purpose, the term “owns” means to own an equity interest (or the equivalent 
thereof) of more than 10 percent.  See 47 U.S.C. § 153(2). 

 
** Line 423(e) is excluded from the contribution base if the total of amounts on Line 423(d) for the 

filer consolidated with all affiliates is less than 12% of the total of Line 423(d) + Line 423(e) for 
the filer consolidated with all affiliates.  See 47 C.F.R. § 54.706(c) 

*** The estimation factor is based on a contribution factor of 0.174, which is higher than the 
contribution factor announced for any quarter of 2013, and a corresponding circularity factor of 
0.147941.  Actual contribution and circularity factors for 2014 may increase or decrease 
depending on quarterly changes in program costs and the projected contribution base.  Filers 
whose actual contribution requirements total less than $10,000 for the calendar year will be 
treated as de minimis and will receive refunds, if necessary.  Filers whose actual contribution 
requirements total $10,000 or more are required to contribute to the universal service support 
mechanisms.  Note that telecommunications carriers and interconnected VoIP service providers 
must file this Worksheet regardless of whether they qualify for the de minimis exemption.  
Telecommunications providers may qualify for one of the exemptions to filing as detailed in 
sections II.A.2 or II.A.3.
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Appendix B 
 

Explanation of categories listed in Line 105 
 
CAP/CLEC (Competitive Access Provider/Competitive Local Exchange Carrier). — Competes with 
incumbent local exchange carriers (ILECs) to provide local exchange services, or telecommunications 
services that link customers with interexchange facilities, local exchange networks, or other customers, 
other than Coaxial Cable providers. 

Cellular/PCS/SMR (Cellular, Personal Communications Service, and Specialized Mobile Radio). — 
Provides primarily wireless telecommunications services (wireless telephony).  This category includes all 
providers of real-time two-way or push-to-talk switched voice services that interconnect with the public 
switched network, including providers of prepaid phones and public coast stations interconnected with the 
public switched network.  See 47 C.F.R. § 80.451.  This category includes the provision of wireless 
telephony by resale.  An SMR provider would select this category if it primarily provides wireless 
telephony rather than dispatch or other mobile services. 

Coaxial Cable. — Uses coaxial cable (cable TV) facilities to provide local exchange services or 
telecommunications services that link customers with interexchange facilities, local exchange networks, 
or other customers. 

ILEC (Incumbent Local Exchange Carrier). — Provides local exchange service.  An incumbent LEC 
or ILEC generally is a carrier that was at one time franchised as a monopoly service provider or has since 
been found to be an incumbent LEC.  See 47 U.S.C. § 251(h). 

IXC (Interexchange Carrier). — Provides long distance telecommunications services substantially 
through switches or circuits that it owns or leases. 

Interconnected VoIP Provider. — Provides “interconnected VoIP service,” which is a service that 
(1) enables real-time, two-way voice communications; (2) requires a broadband connection from the 
user’s location; (3) requires Internet protocol compatible customer premises equipment (CPE); and 
(4) permits users generally to receive calls that originate on the public switched telephone network and to 
terminate calls to the public switched telephone network. 

Local Reseller. — Provides local exchange or fixed telecommunications services by reselling services of 
other carriers. 

Non-Interconnected VoIP Provider. — Provides non-interconnected VoIP service, which is a service 
that (i) enables real-time voice communications that originate from or terminate to the user’s location 
using Internet protocol or any successor protocol and (ii) requires Internet protocol compatible customer 
premises equipment, but (iii) is not an interconnected VoIP service. 

Operator Service Provider (OSP). — Serves customers needing the assistance of an operator to 
complete calls, or needing alternate billing arrangements such as collect calling. 

Paging and Messaging. — Provides wireless paging or wireless messaging services.  This category 
includes the provision of paging and messaging services by resale. 

Payphone Service Provider. — Provides customers access to telephone networks through payphone 
equipment, special teleconference rooms, etc.  Payphone service providers also are referred to as 
payphone aggregators. 

Prepaid Calling Card Provider. — Provides prepaid calling card services by selling prepaid calling 
cards to the public, to distributors or to retailers.  Prepaid card providers provide consumers the ability to 
place long distance calls without presubscribing to an interexchange carrier or using a credit card.  
Prepaid card providers typically resell the toll service of other carriers and determine the price of the 
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service by setting the price of the card, assigning personal identification numbers (PINs) and controlling 
the number of minutes that the card can be used for.  Companies who simply sell cards created by others 
are marketing agents and do not file. 

Private Service Provider. — Offers telecommunications to others for a fee on a non-common carrier 
basis.  This would include a company that offers excess capacity on a private system that it uses primarily 
for internal purposes.  This category does not include SMR or Satellite Service Providers. 

Satellite Service Provider. — Provides satellite space segment or earth stations that are used for 
telecommunications service. 

Shared-Tenant Service Provider /Building LEC. — Manages or owns a multi-tenant location that 
provides telecommunications services or facilities to the tenants for a fee. 

SMR (dispatch) (Specialized Mobile Radio Service Provider). — Primarily provides dispatch services 
and mobile services other than wireless telephony.  While dispatch services may include interconnection 
with the public switched network, this category does not include carriers that primarily offer wireless 
telephony.  This category includes LTR dispatch or community repeater systems. 

Stand-Alone Audio Bridging Provider /Integrated Teleconferencing Service Provider. — Allows 
end users to transmit a call (using telephone lines), to a point specified by the user (the conference 
bridge), without change in the form or content of the information as sent and received (voice 
transmission). 

Toll Reseller. — Provides long distance telecommunications services primarily by reselling the long 
distance telecommunications services of other carriers. 

Wireless Data. — Provides mobile or fixed wireless data services using wireless technology.  This 
category includes the provision of wireless data services by resale. 

The Worksheet also provides boxes for “Other Local,” “Other Mobile,” and “Other Toll.”  If one of these 
categories is checked, the filer should describe the nature of the service it provides under the check boxes.  
For example, filers that provide toll service that:  (1) uses ordinary customer premises equipment with no 
enhanced functionality; (2) originates and terminates on the public switched telephone network and 
(3) undergoes no net protocol conversion and provides no enhanced functionality to end users due to the 
provider’s use of IP technology should enter “VoIP toll” in the explanation field.77 

 

                                                      
77 See AT&T IP-in-the-Middle Order, 19 FCC Rcd 7457. 
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 >>> Please read instructions before completing<<< 3060-0855 
 Annual Filing -- due April 1, 2014  
Block 1:  Contributor Identification Information During the year, filers must refile Blocks 1, 2 and 6 if there are any changes in Lines 104 or 112.  See Instructions.  

101 Filer 499 ID  [If you don't know your number, contact the administrator at (888) 641-8722. 
If you are a new filer, write “NEW” in this block and a Filer 499 ID will be assigned to you.]  

102 Legal name of filer  
103 IRS employer identification number [Enter 9 digit number] 
104 Name filer is doing business as  

105 Telecommunications activities of filer  [Select up to 5 boxes that best describe the reporting entity.  Enter numbers starting with “1” to show the order of importance -- see instructions.] 
 � Audio Bridging (teleconferencing) Provider � CAP/CLEC � Cellular/PCS/SMR (wireless telephony inc. by resale) 
 � Coaxial Cable � Incumbent LEC � Interconnected VoIP � Interexchange Carrier (IXC) � Local Reseller 
 � Non-Interconnected VoIP � Operator Service Provider � Paging & Messaging � Payphone Service Provider � Prepaid Card 
 � Private Service Provider � Satellite Service Provider � Shared-Tenant Service Provider / Building LEC � SMR (dispatch) 
 � Toll Reseller � Wireless Data � Other Local � Other Mobile � Other Toll 
 If Other Local, Other Mobile or Other Toll is checked 

describe carrier type / services provided: → 
 

106.1 Affiliated Filers Name/Holding Company Name (All affiliated companies must show the same name on this line.) 
 

Check if filer has no affiliates      � 

106.2 Affiliated Filers Name/Holding Company Name IRS employer identification number [Enter 9 digit number] 
107 FCC Registration Number (FRN)  [https://fjallfoss.fcc.gov/coresWeb/publicHome.do] 

[For assistance, contact the CORES help desk at 877-480-3201 or CORES@fcc.gov] 
 
[Enter 10 digit number] 

108 Management company  [if filer is managed by another entity]  
109 Complete mailing address of reporting entity corporate headquarters Street1 

Street2 
Street3 
City                                       State                         Zip (postal code)                    Country if not USA 

110 Complete business address for customer inquiries and complaints  Street1 
Street2 
Street3 
City                                       State                         Zip (postal code)                    Country if not USA 

check if same address as Line 109   

111 Telephone number for customer complaints and inquiries  [Toll-free number if available]   (              )                     -                                         ext - 

112 List all trade names used in the past 3 years in providing telecommunications.  Include all names by which you are known by customers. 

a  g  
b  h  
c  i  
d  j  
e  k  
f  l  

Use additional sheets if necessary.  Each filer must provide all names used for telecommunications activities 
PERSONS MAKING WILLFUL FALSE STATEMENTS IN THE WORKSHEET CAN BE PUNISHED BY FINE OR IMPRISONMENT UNDER TITLE 18 OF THE UNITED STATES CODE, 18 U.S.C. § 1001 

Save time, avoid problems – file electronically at http://forms.universalservice.org FCC Form 499-A / January 2014 
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Block 2-A:  Regulatory Contact Information 
201 Filer 499 ID  [from Line 101]  
202 Legal name of filer  [from Line 102]  
203 Person who completed this Worksheet First                                                                             MI                  Last 
204 Telephone number of this person                   (               )                    -                                        ext - 
205 Fax number of this person                   (               )                    -                            
206 Email of this person    ||not for public release||  
207 Corporate office, attn. name, and mailing address to which future 

Telecommunications Reporting Worksheets should be sent 
 

                                                check if same name as Line 203   

                                            check if same address as Line 109   

Office                                                                                 Attn:  First name                                    MI            Last 
Email    ||not for public release||                                                    Phone     (          )          -                       ext-          Fax (          )         - 
- - - - - - - - - - - -  - - - - - - - - - - - - - - -- - - - - - - - - - - -  - - - - - - - - - - - - - - -- - - - - - - - - - - -  - - - - - - - - - - - - - - -- - - - - - - - - - - -  - - - - - -  
Street1 
Street2 
Street3 
City                                       State                         Zip (postal code)                    Country if not USA 

208 Billing address and billing contact person 
[Plan administrators will send bills for contributions to this 
address.  Please attach a written request for alternative billing 
arrangements.] 
 

                            check if name and address same as Line 207   

Company                                                                           Attn:  First name                                    MI            Last 
Email    ||not for public release||                                                   Phone     (          )          -                       ext-          Fax (          )         - 
- - - - - - - - - - - -  - - - - - - - - - - - - - - -- - - - - - - - - - - -  - - - - - - - - - - - - - - -- - - - - - - - - - - -  - - - - - - - - - - - - - - -- - - - - - - - - - - -  - - - - - - 
Street1 
Street2 
Street3 
City                                       State                         Zip (postal code)                    Country if not USA 

208.1 Email address pertaining to ITSP regulatory fee issues     ||not for public release|| 

Block 2-B:  Agent for Service of Process All carriers and providers of interconnected and non-interconnected VoIP must complete Lines 209 through 213. During the year, these 
filers must refile Blocks 1, 2, and 6 if there are any changes in this section. See Instructions 

 

209 D.C. Agent for Service of Process Company                                                                            Attn:  First name                                    MI            Last 
210 Telephone number of D.C. agent                   (               )                    -                                        ext - 
211 Fax number of D.C. agent                   (               )                    -                            
212 Email of D.C. agent  
213 Complete business address of D.C. agent 

for hand service of documents 
Street1 
Street2 
Street3 
City                                       State       DC                Zip 

214 Local/alternate Agent for Service of Process (optional) Company                                                                            Attn:  First name                                    MI            Last 

215 Telephone number of local/alternate agent                   (               )                    -                                        ext - 
216 Fax number of local/alternate agent                   (               )                    -                            
217 Email of local/alternate agent  
218 Complete business address of local/alternate agent 

for hand service of documents 
Street1 
Street2 
City                                       State                         Zip (postal code)                    Country if not USA 

PERSONS MAKING WILLFUL FALSE STATEMENTS IN THE WORKSHEET CAN BE PUNISHED BY FINE OR IMPRISONMENT UNDER TITLE 18 OF THE UNITED STATES CODE, 18 U.S.C. § 1001 
 

Save time, avoid problems – file electronically at http://forms.universalservice.org FCC Form 499-A / January 2014 
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Block 2-C:  FCC Registration and Contact Information Filers must refile Blocks 1, 2 and 6 
if there are any changes in this section.  See Instructions. 

 

219 Filer 499 ID  [from Line 101]  
220 Legal name of filer  [from Line 102]  
221 Chief Executive Officer (or, highest ranking company officer if 

the filer does not have a chief executive officer) 
First                                                                             MI                  Last 

222 Business address of individual named on Line 221 

                                                         check if same as Line 109   

Street1 
Street2 
Street3 
City                                       State                         Zip (postal code)                    Country if not USA 

223 Second ranking company officer, such as Chairman  
(Must be someone other than the individual listed on Line 221) 

First                                                                             MI                  Last 

224 Business address of individual named on Line 223 

                                                         check if same as Line 109   

Street1 
Street2 
Street3 
City                                       State                         Zip (postal code)                    Country if not USA 

225 Third ranking company officer, such as President or Secretary 
(Must be someone other than individuals listed on Lines 221 and 
223) 

First                                                                             MI                  Last 

226 Business address of individual named on Line 225 

                                                         check if same as Line 109   

Street1 
Street2 
Street3 
City                                       State                         Zip (postal code)                    Country if not USA 

227 Indicate jurisdictions in which the filer provides service.  Include jurisdictions in which service was provided in the past 15 months  
and jurisdictions in which service is likely to be provided in the next 12 months. 

  Alabama  Guam  Massachusetts  New York  Tennessee 
  Alaska  Hawaii  Michigan  North Carolina  Texas 
  American Samoa  Idaho  Midway Atoll  North Dakota  Utah 
  Arizona  Illinois  Minnesota  Northern Mariana Islands  U.S. Virgin Islands 
  Arkansas  Indiana  Mississippi  Ohio  Vermont 
  California  Iowa  Missouri  Oklahoma  Virginia 
  Colorado  Johnston Atoll  Montana  Oregon  Wake Island 
  Connecticut  Kansas  Nebraska  Pennsylvania  Washington 
  Delaware  Kentucky  Nevada  Puerto Rico  West Virginia 
  District of Columbia  Louisiana  New Hampshire  Rhode Island  Wisconsin 
  Florida  Maine  New Jersey  South Carolina  Wyoming 
  Georgia  Maryland  New Mexico  South Dakota  

228 Year and month filer first provided (or expects to provide) telecommunications in the U.S.  Check if prior to 1/1/1999, otherwise: Year Month 

PERSONS MAKING WILLFUL FALSE STATEMENTS IN THE WORKSHEET CAN BE PUNISHED BY FINE OR IMPRISONMENT UNDER TITLE 18 OF THE UNITED STATES CODE, 18 U.S.C. § 1001 
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Block 3:  Carrier’s Carrier Revenue Information 
301 Filer 499 ID  [from Line 101]  
302 Legal name of filer  [from Line 102]  

Report billed revenues for January 1 through December 31, 2013. 
Do not report any negative numbers.  Dollar amounts may be rounded to the  nearest 
thousand dollars.  However, report all amounts as whole dollars. 
 
See instructions regarding percent interstate and international. 

 
 

Total  
Revenues 

(a) 

If breakouts are not book 
amounts, enter whole  
percentage estimates 

Breakouts 

Interstate 
Revenues 

(d) 

International 
Revenues 

(e) 
Interstate 

(b) 
International 

(c) 
Revenues from Services Provided for Resale as Telecommunications 
by Other Contributors to Federal Universal Service Support Mechanisms 
Fixed local service 

     

 
 
 

Monthly service, local calling, connection charges, vertical features, 
and other local exchange service including subscriber line and  
PICC charges to IXCs 

     

303.1 Provided as unbundled network elements (UNEs)      
303.2     Provided under other arrangements      

 Per-minute charges for originating or terminating calls      
304.1     Provided under state or federal access tariff      
304.2     Provided as unbundled network elements or other contract arrangement      

 Local private line & special access service      
305.1     Provided to other contributors for resale as telecommunications      
305.2     Provided to other contributors for resale as interconnected VoIP      

306 Payphone compensation from toll carriers      
307 Other local telecommunications service revenues      
308 Universal service support revenues received from Federal or state sources      

Mobile services (i.e., wireless telephony, paging, messaging, and other mobile services)      
309 Monthly, activation, and message charges except toll      

Toll services      
310 Operator and toll calls with alternative billing arrangements (credit card, 

collect, international call-back, etc.) 
     

311 Ordinary long distance(direct-dialed MTS, customer toll-free (800/888 
etc.) service, “10-10” calls, associated monthly account maintenance, 
PICC pass-through, and other switched services not reported above) 

     

312 Long distance private line services      
313 Satellite services      
314 All other long distance services      

315 Total revenues from resale  [Lines 303 through 314]      
See section III.C.2 of the instructions for the requirements applicable to revenue reported on this page.   These records must be made available to the administrator or the FCC 
upon request. 

PERSONS MAKING WILLFUL FALSE STATEMENTS IN THE WORKSHEET CAN BE PUNISHED BY FINE OR IMPRISONMENT UNDER TITLE 18 OF THE UNITED STATES CODE, 18 U.S.C. § 1001 
 

Save time, avoid problems – file electronically at http://forms.universalservice.org FCC Form 499-A / January 2014 

PUBLIC VERSION



 
2014 FCC Form 499-A Telecommunications Reporting Worksheet (Reporting 2013 Revenues)                                                                                                        Page 5 

Block 4-A:  End-User and Non-Telecommunications Revenue Information 
401 Filer 499 ID  [from Line 101]  
402 Legal name of filer  [from Line 102]  

Report billed revenues for January 1 through December 31, 2013. 
Do not report any negative numbers.  Dollar amounts may be rounded to 
the nearest thousand dollars.  However, report all amounts as whole dollars. 
 
See instructions regarding percent interstate and international. 

 
Total 

Revenues 
(a) 

If breakouts are not book 
amounts, enter whole 
percentage estimates 

Breakouts 

Interstate 
Revenues 

(d) 

International 
Revenues 

(e) 
Interstate 

(b) 
International 

(c) 
Revenues from All Other Sources (end-user, telecom. & non-telecom.)      

403 Surcharges or other amounts on bills identified as recovering  
State or Federal universal service contributions 

     

Fixed local services      
 Monthly service, local calling, connection charges, vertical features, 

and other local exchange service charges except for federally 
tariffed subscriber line charges and PICC charges 
Traditional Circuit Switched 

     

404.1     Provided at a flat rate including interstate toll service – local portion      
404.2     Provided at a flat rate including interstate toll service – toll portion      
404.3     Provided without interstate toll included (see instructions)      

 Interconnected VoIP      
404.4     Offered in conjunction with a broadband connection      

404.5     Offered independent of a broadband connection      
405 Tariffed subscriber line charges, Access Recovery Charges, and PICC charges 

levied by a local exchange carrier on a no-PIC customer 
     

406 Local private line & special access service  [Includes the transmission 
portion of wireline broadband Internet access provided on a common 
carrier basis.] 

     

407 Payphone coin revenues (local and long distance)      
408 Other local telecommunications service revenues      

Mobile services (i.e., wireless telephony, paging, messaging, and other mobile services)      
409 Monthly and activation charges      
410 Message charges including roaming and air-time charges for toll 

calls, but excluding separately stated toll charges 
     

PERSONS MAKING WILLFUL FALSE STATEMENTS IN THE WORKSHEET CAN BE PUNISHED BY FINE OR IMPRISONMENT UNDER TITLE 18 OF THE UNITED STATES CODE, 18 U.S.C. § 1001 
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Block 4-A:  Continued 
 

Total 
Revenues 

(a) 

If breakouts are not book 
amounts, enter whole 
percentage estimates 

Breakouts 
Interstate 
Revenues 

(d) 

International 
Revenues 

(e) 
Interstate 

(b) 
International 

(c) 
Toll services      

411 Prepaid calling card (including card sales to customers 
and non-carrier distributors) reported at face value of cards 

     

412 International calls that both originate and terminate in foreign points  0% 100%   
413 Operator and toll calls with alternative billing arrangements (credit 

card, collect, international call-back, etc.) other than revenues 
reported on Line 412 

     

 Ordinary long distance (direct-dialed MTS, customer toll-free (800/888 
etc.) service, “10-10” calls, associated monthly account maintenance, 
PICC pass-through, and other switched services not reported above) 

     

414.1     All, other than interconnected VoIP, including, but not limited to,  
    itemized toll on wireline and wireless bills 

     

414.2     All interconnected VoIP long distance, including, but not limited to,  
    itemized toll 

     

415 Long distance private line services      
416 Satellite services      
417 All other long distance services      

 Revenues other than U.S. telecommunications revenues, including information 
services, inside wiring maintenance, billing and collection, customer premises 
equipment, published directory, dark fiber, Internet access, cable TV program 
transmission, foreign carrier operations, and non-telecommunications revenues  
(See instructions) 

     

418.1     bundled with circuit switched local exchange service      
418.2     bundled with interconnected VoIP local exchange service      
418.3     Other      
418.4     non-interconnected VoIP revenues not included in any other category      

Block 4-B:  Total Revenue and Uncollectible Revenue Information 
419 Gross billed revenues from all sources (incl. reseller & non-telecom.) 

[Lines 303 through 314 plus Lines 403 through 418] 
     

420 Gross universal service contribution base amounts [Lines 403 through 411 plus 
Lines 413 through 417]  [See Table 3 in instructions.] 

     

421 Uncollectible revenue/bad debt expense associated with gross 
billed revenues amounts shown on Line 419  [See instructions.] 

     

422 Uncollectible revenue/bad debt expense associated with universal 
service contribution base amounts shown on Line 420 

     

423 Net universal service contribution base revenues 
[Line 420 minus line 422] 

     

PERSONS MAKING WILLFUL FALSE STATEMENTS IN THE WORKSHEET CAN BE PUNISHED BY FINE OR IMPRISONMENT UNDER TITLE 18 OF THE UNITED STATES CODE, 18 U.S.C. § 1001 
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Block 5:  Additional Revenue Breakouts 

501 Filer 499 ID  [from Line 101]  
502 Legal name of filer  [from Line 102]  

Filers that report revenues in Block 3 and Block 4 must provide the percentages requested in Lines 503 through 510. 
See instructions for limited exceptions. 
 
             Percentage of revenues reported in Block 3 and Block 4 billed in each region of the country.  Round or 
             estimate to nearest whole percentage.  Enter 0 if no service was provided in the region. 

 
 
 

Block 3 
Carrier’s Carrier 

(a) 

 
 

Block 4 
End-User Telecom 

(b) 
503 Southeast:         Alabama, Florida, Georgia, Kentucky Louisiana, Mississippi, North Carolina, 

                          Puerto Rico, South Carolina, Tennessee, and U.S. Virgin Islands 
% % 

504 Western:            Alaska, Arizona, Colorado, Idaho, Iowa, Minnesota, Montana, Nebraska, New Mexico, 
                          North Dakota, Oregon, South Dakota, Utah, Washington, and Wyoming 

% % 

505 West Coast:       California, Hawaii, Nevada, American Samoa, Guam, Johnston Atoll, Midway Atoll, 
                          Northern Mariana Islands, and Wake Island 

% % 

506 Mid-Atlantic:    Delaware, District of Columbia, Maryland, New Jersey, Pennsylvania, Virginia, and, 
                          West Virginia 

% % 

507 Mid-West:        Illinois, Indiana, Michigan, Ohio, and Wisconsin % % 
508 Northeast:         Connecticut, Maine, Massachusetts, New Hampshire, New York, Rhode Island, and Vermont % % 
509 Southwest:        Arkansas, Kansas, Missouri, Oklahoma, and Texas % % 

510 Total:                 [Percentages must add to 0 or 100.] % % 
511 Revenues from resellers that do not contribute to universal service support mechanisms are included in Block 4-B, Line 420 but may be excluded from a 

filer’s TRS, NANPA, LNP, and FCC interstate telephone service provider regulatory fee contribution bases.  To have these amounts excluded the filer 
has the option of identifying such revenues below.  As stated in the instructions, you must have in your records the FCC Filer 499 ID for each 
customer whose revenues are included on Line 511.  (See instructions.) 
 

 

 (a) (b) 
 Total Revenues Interstate and International 
              Revenues from resellers that do not contribute to Universal Service   

512 Gross TRS contribution base amounts 
[Lines 403 through 417 plus Line 418.4 less Line 511] 

  

513 Uncollectible revenue/bad debt expense associated with TRS contribution base amounts 
shown on Line 512 

  

514 Net TRS contribution base revenues  [Line 512 less Line 513]   
PERSONS MAKING WILLFUL FALSE STATEMENTS IN THE WORKSHEET CAN BE PUNISHED BY FINE OR IMPRISONMENT UNDER TITLE 18 OF THE UNITED STATES CODE, 18 U.S.C. § 1001 

Save time, avoid problems – file electronically at http://forms.universalservice.org FCC Form 499-A / January 2014 

PUBLIC VERSION
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Block 6:  CERTIFICATION:  to be signed by an officer of the filer 

601 Filer 499 ID  [from Line 101]  
602 Legal name of filer  [from Line 102]  

 Section IV of the instructions provides information on which types of filers are required to file for which purposes.  Any filer claiming 
to be exempt from one or more contribution requirements should so certify below and attach an explanation.  [The Universal Service Administrator 
will determine which filers meet the de minimis threshold based on information provided in Block 4, even if you fail to so certify below.] 
 

603 I certify that the filer is exempt from contributing to:  Universal Service    TRS     NANPA     LNP Administration     
Provide explanation below: 

 
 
 
 

 
604 Please indicate whether the filer is State or Local Government Entity    I.R.C. § 501 or State Tax Exempt (see instructions)      
605 I certify that the revenue data contained herein are privileged and confidential and that public disclosure of such information would likely cause substantial harm to the competitive position of 

the company. I request nondisclosure of the revenue information contained herein pursuant to sections 0.459, 52.17, 54.711 and 64.604 of the Commission’s rules.   

 

I certify that I am an officer of the above-named filer as defined in the instructions, that I have examined the foregoing report and, to the best of my 
knowledge, information and belief, all statements of fact contained in this Worksheet are true and that said Worksheet is an accurate statement of the 
affairs of the above-named company for the previous calendar year.  In addition, I swear, under penalty of perjury, that all requested identification 
registration information has been provided and is accurate.  If the above-named filer is filing on a consolidated basis, I certify that this filing incorporates 
all of the revenues for the consolidated entities for the entire year and that the filer adhered to and continues to meet the conditions set forth in section II-
C of the instructions. 

 

 
 

606 

 
 

Signature 

 
 
               ______________________________________________________________________________ 

607 Printed name of officer First                                                                             MI                  Last 
608 Position with reporting entity  
609 Business telephone number of officer                   (               )                    -                                        ext - 
610 Email of officer    ||not for public release||  
611 Date  

612 Check those that apply  iginal April 1 filing for year   w filer, registration only   vised filing with updated registration   vised filing with updated revenue data  
Do not mail checks with this form.  Send this form to:  Form 499 Data Collection Agent c/o USAC  2000 L Street, N.W., Suite 200, Washington DC  20036 
For additional information regarding this worksheet contact:  Telecommunications Reporting Worksheet information:  (888) 641-8722 or via email:  Form499@universalservice.org 

PERSONS MAKING WILLFUL FALSE STATEMENTS IN THE WORKSHEET CAN BE PUNISHED BY FINE OR IMPRISONMENT UNDER TITLE 18 OF THE UNITED STATES CODE, 18 U.S.C. § 1001 
Save time, avoid problems – file electronically at http://forms.universalservice.org FCC Form 499-A / January 2014 
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Portions of the Registrant's Proxy Statement to be furnished in connection with the 2016 annual meeting of shareholders are incorporated by reference in Part III of this
Annual Report.
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Unless the context requires otherwise, references in this Annual Report to "CenturyLink," "we," "us" and "our" refer to CenturyLink, Inc. and its
consolidated subsidiaries.

PART I

ITEM 1. BUSINESS
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Overview

We are an integrated communications company engaged primarily in providing an array of communications services to our residential and
business customers. Our communications services include local and long-distance voice, high-speed Internet, Multi-Protocol Label Switching
("MPLS"), private line (including special access), data integration, Ethernet, colocation, managed hosting (including cloud hosting), network,
public access, video, wireless and other ancillary services. We strive to maintain our customer relationships by, among other things, bundling our
service offerings to provide our customers with a complete offering of integrated communications services.

Based on our approximately 11.7 million total access lines at December 31, 2015, we believe we are the third largest wireline
telecommunications company in the United States. We operate 74% of our total access lines in portions of Colorado, Arizona, Washington,
Minnesota, Florida, North Carolina, Oregon, Iowa, Utah, New Mexico, Missouri, and Nevada. We also provide local service in portions of Idaho,
Ohio, Wisconsin, Virginia, Texas, Nebraska, Pennsylvania, Montana, Alabama, Indiana, Arkansas, Wyoming, Tennessee, New Jersey, South
Dakota, North Dakota, Kansas, Louisiana, South Carolina, Michigan, Illinois, Georgia, Mississippi, Oklahoma, and California. In the portion of
these 37 states where we have access lines, which we refer to as our local service area, we are the incumbent local telephone company.

At December 31, 2015, we served approximately 6.0 million high-speed Internet subscribers and 285 thousand Prism TV subscribers. We
also operate 59 data centers throughout North America, Europe and Asia.

We were incorporated under the laws of the State of Louisiana in 1968. Our principal executive offices are located at 100 CenturyLink
Drive, Monroe, Louisiana 71203 and our telephone number is (318) 388-9000.

For a discussion of certain risks applicable to our business, see "Risk Factors" in Item 1A of Part I of this Annual Report. The summary
financial information in this section should be read in conjunction with, and is qualified by reference to, our consolidated financial statements and
notes thereto in Item 8 and "Management's Discussion and Analysis of Financial Condition and Results of Operations" in Item 7 of Part II of this
Annual Report.

Financial and Operational Highlights

The following table summarizes the results of our consolidated operations:

 Years Ended December 31,
 2015(1) 2014(2) 2013(3)

(Dollars in millions)
Consolidated statements of operations summary results:
Operating revenues $ 17,900 18,031 18,095
Operating expenses 15,295 15,621 16,642

Operating income $ 2,605 2,410 1,453

Net income (loss) $ 878 772 (239)
_______________________________________________________________________________

(1) During 2015, we recognized an incremental $215 million of revenue associated with the Federal Communications Commission ("FCC") Connect America Fund
Phase 2 support program. For additional information, see Note 1—Basis of Presentation and Summary of Significant Accounting Policies to our consolidated
financial statements in Item 8 of Part II of this Annual Report.

(2) During 2014, we recognized a $60 million tax benefit associated with a deduction for the tax basis for worthless stock in a wholly-owned foreign subsidiary and
a $63 million pension settlement charge. For additional information, see Note 13—Quarterly Financial Data (Unaudited) to our consolidated financial statements
included in Item 8 of Part II of this Annual Report.

(3) During 2013, we recorded a non-cash, non-tax-deductible goodwill impairment charge of $1.092 billion for goodwill attributed to one of our previous operating
segments and a litigation settlement charge of $235 million.

3

The following table summarizes certain selected financial information from our consolidated balance sheets:

 As of December 31,
 2015 2014
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 (Dollars in millions)
Consolidated balance sheets summary information:   
Total assets (1) $ 47,604 49,103
Total long-term debt (1) (2) 20,225 20,503
Total stockholders' equity 14,060 15,023

_______________________________________________________________________________

(1) We adopted both ASU 2015-03 "Simplifying the Presentation of Debt Issuance Costs" and ASU 2015-17 "Balance Sheet Classification of Deferred Taxes" by
retrospectively applying the requirements of the ASUs to our previously issued consolidated financial statements. See further discussion in Note 1—Basis of
Presentation and Summary of Significant Accounting Policies to our consolidated financial statements in Item 8 of Part II of this Annual Report.

(2) Total long-term debt is the sum of current maturities of long-term debt and long-term debt on our consolidated balance sheets. For additional information on our
total long-term debt, see Note 3—Long-Term Debt and Credit Facilities to our consolidated financial statements in Item 8 of Part II of this Annual Report. For
information on our total obligations, see "Management's Discussion and Analysis of Financial Condition and Results of Operations—Future Contractual
Obligations" in Item 7 of Part II of this Annual Report.

The following table summarizes certain of our operational metrics:

 As of December 31,
 2015 2014 2013

 
(in thousands except for data centers, which are

actuals)
Operational metrics:    
Total access lines (1) 11,748 12,394 13,002
Total high-speed Internet subscribers (1) 6,048 6,082 5,991
Total Prism TV subscribers 285 242 175
Total data centers (2) 59 58 55

_______________________________________________________________________________

(1) Access lines are lines reaching from the customers' premises to a connection with the public network and high-speed Internet subscribers are customers that
purchase high-speed Internet connection service through their existing telephone lines, stand-alone telephone lines, or fiber-optic cables. Our methodology for
counting our access lines and high-speed Internet subscribers includes only those lines that we use to provide services to external customers and excludes lines
used solely by us and our affiliates. It also excludes unbundled loops and includes stand-alone high-speed Internet subscribers. We count lines when we install
the service.

(2) We define a data center as any facility where we market, sell and deliver either colocation services, multi-tenant managed services, or both. Our data centers
are located in North America, Europe and Asia.

Our methodology for counting access lines, high-speed Internet subscribers, Prism TV subscribers and data centers may not be comparable
to those of other companies.

Substantially all of our long-lived assets are located in the United States and substantially all of our total consolidated operating revenues are
from customers located in the United States. We estimate that approximately 2% of our consolidated revenues is derived from providing
telecommunications, colocation and hosting services outside the United States.
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Operations

Segments

We are organized into operating segments based on customer type, business and consumer. These operating segments are our two reportable
segments in our consolidated financial statements:

• Business Segment. Consists generally of providing strategic, legacy and data integration products and services to small, medium and
enterprise business, wholesale and governmental customers, including other communication providers. Our strategic products and services
offered to these customers include our MPLS, private line (including special access), Ethernet, high-speed Internet, colocation, managed
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hosting, cloud hosting and other ancillary services. Our legacy services offered to these customers primarily include switched access,
local and long-distance voice services, including the sale of unbundled network elements ("UNEs") which allow our wholesale customers
to use all or part of our network to provide voice and data services to their customers. Our data integration offerings include the sale of
telecommunications equipment located on customers' premises and related professional services. These services include network
management, installation and maintenance of data equipment and the building of proprietary fiber-optic broadband networks; and

• Consumer Segment. Consists generally of providing strategic and legacy products and services to residential customers. Our strategic
products and services offered to these customers include our high-speed Internet, video (including our Prism TV services) and wireless
services. Our legacy services offered to these customers include local and long-distance voice service.

The following table shows the composition of our revenues by segment under our current segment categorization for the years ended
December 31, 2015, 2014 and 2013:

 Years Ended December 31, Percent Change
 2015 2014 2013 2015 vs 2014 2014 vs 2013
Percentage of revenues:      
Business segment 59% 61% 61% (2)% —%
Consumer segment 34% 33% 33% 1 % —%
Other operating revenues 7% 6% 6% 1 % —%

Total operating revenues 100% 100% 100%  

For additional information on our segment data, including information on certain centrally-managed assets and expenses not reflected in our
segment results, see Note 12—Segment Information to our consolidated financial statements in Item 8 of Part II of this Annual Report and
"Management's Discussion and Analysis of Financial Condition and Results of Operations" in Item 7 of Part II of this Annual Report.

Products and Services

Our products and services include local and long-distance voice, high-speed Internet, MPLS, private line (including special access), data
integration, Ethernet, colocation, managed hosting (including cloud hosting), network, public access, video, wireless and other ancillary services.

We offer our customers the ability to bundle together several products and services. For example, we offer integrated and unlimited local and
long-distance voice services. Our customers can also bundle two or more services such as high-speed Internet, video (including DIRECTV through
our strategic partnership), voice and Verizon Wireless (through our strategic partnership) services. We believe our customers value the
convenience and price discounts associated with receiving multiple services through a single company.

Most of our products and services are provided using our telecommunications network, which consists of voice and data switches, copper
cables, fiber-optic cables and other equipment. Our network serves approximately 11.7 million access lines and forms a portion of the public
switched telephone network, or PSTN. For more information on our network, see “Business—Network Architecture” below.
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Described in greater detail below are our key products and services.

Strategic Services

We primarily focus our marketing and sales efforts on our “strategic” services, which are those services for which demand generally remains
strong and that we believe are most important to our future performance. Generally speaking, our strategic services enable our customers to access
the Internet, connect to private networks and transmit data, and enhance the security, reliability and efficiency of our customers’ communications.
Our strategic services are comprised of the following:

• High-speed Internet. Our high-speed Internet services allow customers to connect to the Internet through their existing telephone lines or
fiber-optic cables at high speeds. Substantially all of our high-speed Internet subscribers are located within the local service area of our
wireline telephone operations;

• MPLS. Multi-Protocol Label Switching is standards-approved data networking technology that we provide to support real-time voice and
video. This technology allows network operators flexibility to divert and route traffic around link failures, congestion and bottlenecks;
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• Private Line. A private line (including special access) is a direct circuit or channel specifically dedicated for the purpose of directly
connecting two or more sites. Private line service offers a high-speed, secure solution for frequent transmission of large amounts of data
between sites, including wireless backhaul transmissions;

• Ethernet. Ethernet services include point-to-point and multi-point equipment configurations that facilitate data transmissions across
metropolitan areas and wide area networks. Ethernet services are also used to provide transmission services to wireless service providers
that use our fiber-optic cables connected to their towers;

• Colocation. Colocation services enable our customers to install their own information technology ("IT") equipment in our data centers;

• Managed Hosting. Managed hosting includes provision of centralized IT infrastructure and a variety of managed services including cloud
and traditional computing, application management, back-up, storage, and other advanced services including planning, design,
implementation and support services;

• Video. Our video services include our facilities-based video, marketed as CenturyLink Prism TV, which is a premium entertainment
service that allows our customers to watch hundreds of television or cable channels and record up to four shows on one home digital video
recorder. We also offer satellite digital television under an arrangement with DIRECTV that allows us to market, sell and bill for its
services under its brand name;

• VoIP. Voice over Internet Protocol, or VoIP, is a real-time, two-way voice communication service (similar to our traditional voice
services) that originates over a broadband connection and often terminates on the PSTN; and

• Managed Services. Managed services represents a blend of network, hosting, cloud, and IT services that typically require ongoing support
from our staff. These services frequently involve equipment or networks owned, acquired or controlled by the customer and often include
consulting or software development.

Legacy Services

Our "legacy" services represent our traditional voice, data and network services, which include the following:

• Local Voice Services. We offer local calling services for our residential and business customers within the local service area of our
wireline markets, generally for a fixed monthly charge. These services include a number of enhanced calling features and other services,
such as call forwarding, caller identification, conference calling, voice mail, selective call ringing and call waiting, for which we generally
charge an additional monthly fee. We also generate revenues from non-recurring services, such as inside wire installation, maintenance
services, service activation and reactivation. For our wholesale customers, our local calling service offerings include primarily the resale
of our voice services and the sale of UNEs, which allow our wholesale customers to use all or part of our network to provide voice and
data services to their customers. Local calling services provided to our wholesale customers allow other telecommunications companies
the ability to originate or terminate telecommunications services on our network;

• Long-distance Voice Services. We offer our residential and business customers domestic and international long-distance services and toll-
free services. Our international long-distance services include voice calls that either terminate or originate with our customers in the
United States;
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• Switched Access Services. As part of our wholesale services, we provide various forms of switched access services to wireline and
wireless service providers for the use of our facilities to originate and terminate their interstate and intrastate voice transmissions;

• ISDN. We offer integrated services digital network ("ISDN") services, which use regular telephone lines to support voice, video and data
applications; and

• WAN. We offer wide area network ("WAN") services, which allow a local communications network to link to networks in remote
locations.

Data Integration
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Data integration includes the sale of telecommunications equipment located on customers' premises and related professional services. These
services include network management, installation and maintenance of data equipment and the building of proprietary fiber-optic broadband
networks for our business customers.

Other Operating Revenues

Other operating revenues consist primarily of Connect America Fund ("CAF") support payments, Universal Service Fund ("USF") support
payments and USF surcharges. We receive federal support payments from both CAF Phase 1 and CAF Phase 2 programs, and support payments
from both federal and state USF programs. These support payments are government subsidies designed to reimburse us for various costs related to
certain telecommunications services, including the costs of deploying, maintaining and operating voice and high-speed Internet infrastructure in
high-cost rural areas where we are not able to recover our costs from our customers. USF surcharges are the amounts we collect based on specific
items we list on our customers' invoices to fund the Federal Communications Commission's ("FCC") universal service programs. We also generate
other operating revenues from leasing and subleasing of space in our office buildings, warehouses and other properties. Because we centrally
manage the activities that generate these other operating revenues, these revenues are not included in our segment revenues.

Additional Information

From time to time, we also make investments in other communications or technology companies.

For further information on regulatory, technological and competitive changes that could impact our revenues, see "Regulation" and
"Competition" under this Item 1 below and "Risk Factors" under Item 1A below. For more information on the financial contributions of our various
services, see "Management's Discussion and Analysis of Financial Condition and Results of Operations" in Item 7 of Part II of this Annual Report.

Patents, Trade Names, Trademarks and Copyrights

Either directly or through our subsidiaries, we have rights in various patents, trade names, trademarks, copyrights and other intellectual
property necessary to conduct our business, such as our CenturyLink® and Prism® brand names. Our services often use the intellectual property of
others, including licensed software. We also occasionally license our intellectual property to others as we deem appropriate.

We periodically receive offers from third parties to purchase or obtain licenses for patents and other intellectual property rights in exchange
for royalties or other payments. We also periodically receive notices, or are named in lawsuits, alleging that our products or services infringe on
patents or other intellectual property rights of third parties. In certain instances, these matters can potentially adversely impact our operations,
operating results or financial position. For additional information, see “Risk Factors—Risks Impacting Our Business” in Item 1A of Part I of this
Annual Report, and Note 14—Commitments and Contingencies to our consolidated financial statements in Item 8 of Part II of this Annual Report.

Sales and Marketing

We maintain local offices in most of the larger population centers within our local service area. These offices provide sales and customer
support services in the community. We also rely on our call center personnel and a variety of channel partners to promote sales of services that
meet the needs of our customers. Our sales and marketing strategy is to enhance our sales by offering solutions tailored to the needs of our various
customers and promoting our brands. Our offerings include both stand-alone services and bundled services designed to meet the needs of different
customer segments.

We conduct most of our operations under the brand name "CenturyLink." Our satellite television service is offered on a co-branded basis
under the "DIRECTV" name. Our switched digital television service offering is branded under the name "Prism TV." The wireless service that we
offer under our agency agreement with Verizon Wireless is marketed under the "Verizon Wireless" brand name.
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Our sales and marketing approach to our residential customers emphasizes customer-oriented sales, marketing and service with a local
presence. Our marketing plans include marketing our products and services primarily through direct sales representatives, inbound call centers,
local retail stores, telemarketing and third parties, including retailers, satellite television providers, door to door sales agents and digital marketing
firms. We support our distribution with digital marketing, direct mail, bill inserts, newspaper and television advertising, website promotions, public
relations activities and sponsorship of community events and sports venues.

Similarly, our sales and marketing approach to our business customers includes a commitment to provide comprehensive communications
and IT solutions for business, wholesale and governmental customers of all sizes, ranging from small offices to select enterprise customers. Our
marketing plans include marketing our products and services primarily through digital advertising, direct sales representatives, inbound call
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centers, telemarketing and third parties, including telecommunications agents, system integrators, value-added resellers and other
telecommunications firms. We support our distribution through digital advertising, events, television advertising, website promotions and public
relations.

Network Architecture

Most of our products and services are provided using our telecommunications network, which consists of voice switches, data switches and
routers, high-speed transport equipment, fiber-optic and copper cables and other equipment. Our local exchange carrier networks also include
central offices and remote site assets. A substantial portion of our equipment operates with licensed software. As of December 31, 2015, we
maintained approximately 1.0 million miles of copper plant and approximately 259 thousand miles of domestic fiber-optic plant.

We continue to enhance and expand our network by deploying broadband-enabled technologies to provide additional capacity to our
customers. Rapid and significant changes in technology are expected to continue in the telecommunications industry. Our future success will
depend, in part, on our ability to anticipate and adapt to changes in customer demands and technology. In particular, we anticipate that continued
increases in broadband usage by our customers will require us to make significant capital expenditures to increase network capacity or to
implement network management practices to alleviate network capacity shortages. The Federal Communications Commission has defined
"broadband service" as Internet access service with a minimum transmission speed of 25 megabits per second, which could create additional
requirements for higher capital spending to address marketing and competitive issues. Any such additional expenditures could adversely impact our
results of operations and financial condition.

Similarly, we continue to take steps to simplify and modernize our network. To attain our objectives, we plan to continue to undertake
several complex projects that we expect will be costly and take several years to complete. The costs of these projects could increase materially if
we conclude that we need to replace any or all of our legacy systems.

Like other large telecommunications companies, we are a constant target of cyber-attacks of varying degrees, which has caused us to spend
increasingly more time and money to deal with increasingly sophisticated attacks. Although none of our resulting security breaches to date have
materially adversely affected our business, results of operations or financial condition, we periodically notify our customers, our employees or the
public of select breaches.

We rely on several other communications companies to provide our offerings. We lease a significant portion of our core fiber network from
our competitors and other third parties. Many of these leases will lapse in future years. All of our satellite television and wireless voice services are
provided by other carriers under agency agreements, and some of our other services are reliant upon reselling arrangements with other carriers. Our
future ability to provide services on the terms of our current offerings will depend in part upon our ability to renew or replace these leases,
agreements and arrangements on terms substantially similar to those currently in effect.

For additional information regarding our systems, network, cyber risks, capital expenditure requirements and reliance upon third parties, see
"Risk Factors", generally, in Item 1A of Part I of this Annual Report, and, in particular, "Risk Factors—Risks Affecting Our Business" and "Risk
Factors—Risks Affecting Our Liquidity and Capital Resources." For more information on our properties, see Item 2 of Part I of this Annual
Report.
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Regulation

Overview

As discussed further below, our operations are subject to significant local, state, federal and foreign laws and regulations.

We are subject to significant regulation by the Federal Communications Commission ("FCC"), which regulates interstate communications,
and state utility commissions, which regulate intrastate communications. These agencies (i) issue rules to protect consumers and promote
competition, (ii) set the rates that telecommunication companies charge each other for exchanging traffic, and (iii) have traditionally developed and
administered support programs designed to subsidize the provision of services to high-cost rural areas. In most states, local voice service, switched
and special access services and interconnection services are subject to price regulation, although the extent of regulation varies by type of service
and geographic region. In addition, we are required to maintain licenses with the FCC and with state utility commissions. Laws and regulations in
many states restrict the manner in which a licensed entity can interact with affiliates, transfer assets, issue debt and engage in other business
activities. Many acquisitions and divestitures require approval by the FCC and some state commissions. These agencies typically have the authority
to withhold their approval, or to request or impose substantial conditions upon the transacting parties in connection with granting their approvals.
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Our telephone operating companies are considered incumbent local exchange carriers ("ILECs"). Historically, ILECs operated as regulated
monopolies having the exclusive right and responsibility to provide local telephone services in their franchised service territories. As we discuss in
greater detail below, passage of the Telecommunications Act of 1996, coupled with state legislative and regulatory initiatives and technological
change, fundamentally altered the telephone industry by generally reducing the regulation of ILECs and creating a substantial increase in the
number of competitors. The following description discusses some of the major industry regulations that affect our traditional telephone operations,
but numerous other regulations not discussed below could also impact us. Some legislation and regulations are currently the subject of judicial,
legislative and administrative proceedings which could substantially change the manner in which the telecommunications industry operates and the
amount of revenues we receive for our services. Neither the outcome of these proceedings, nor their potential impact on us, can be predicted at this
time. For additional information, see "Risk Factors" in Item 1A of Part I of this Annual Report.

The laws and regulations governing our affairs are quite complex and occasionally in conflict with each other. From time to time, we are
fined for failing to meet applicable regulations or service requirements.

Federal Regulation

General

We are required to comply with the Communications Act of 1934. Among other things, this law requires our ILECs to offer various of our
legacy services at just and reasonable rates and on non-discriminatory terms. The Telecommunications Act of 1996 materially amended the
Communications Act of 1934, primarily to promote competition.

The FCC regulates interstate services we provide, including the special access charges we bill for wholesale network transmission and the
interstate access charges that we bill to long-distance companies and other communications companies in connection with the origination and
termination of interstate phone calls. Additionally, the FCC regulates a number of aspects of our business related to privacy, homeland security and
network infrastructure, including our access to and use of local telephone numbers and our provision of emergency 911 services. The FCC has
responsibility for maintaining and administering support programs designed to expand nationwide access to communications services (which are
described further below), as well as other programs supporting service to low-income households, schools and libraries, and rural health care
providers.

In recent years, our operations and those of other telecommunications carriers have been further impacted by legislation and regulation
imposing additional obligations on us, particularly with regards to providing voice and high-speed Internet service, bolstering homeland security,
increasing disaster recovery requirements, minimizing environmental impacts and enhancing privacy. These laws include the Communications
Assistance for Law Enforcement Act, and laws governing local telephone number portability and customer proprietary network information
requirements. In addition, the FCC has heightened its focus on 911 reliability. The FCC has imposed fines on us and other companies for 911
outages and has adopted new compliance requirements for 911 service. We are making investments to protect against future 911 outages as well as
incurring compliance-related costs to meet the FCC's 911 reliability standards. All of these laws and regulations may cause us to incur additional
costs and could impact our ability to compete effectively.
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In 2012, the FCC initiated a special access proceeding and requested data, information and documents to allow it to conduct a comprehensive
evaluation of competition in the special access market. In late 2015, the FCC initiated a special access tariff investigation in order to review
specific terms and conditions related to long-term special access contracts and discount plans. As part of its evaluations, the FCC is reviewing
special access rates, terms and conditions. The ultimate impact of these proceedings on us is currently unknown. However, if the FCC were to
adopt significant changes in regulations affecting special access services, this could adversely impact our operations or financial results.

In 2015, the FCC issued an order regulating the manner in which ILECs can discontinue or reduce certain copper-based services. This order
requires ILECs to provide prior notice to certain customers of their proposed change in services, and in certain cases to provide replacement
offerings on reasonably comparable terms and conditions. We expect that this order will limit our flexibility to react to changing conditions in the
communications industry.

Intercarrier Compensation and Universal Service

For decades, the FCC has regularly considered various intercarrier compensation reforms, generally with a goal to create a uniform
mechanism to be used by the entire telecommunications industry for payments between carriers originating, terminating, or carrying
telecommunications traffic. The FCC has also traditionally administered support programs designed to promote the deployment of voice and high-
speed Internet services in high-cost rural areas of the country.

In October 2011, the FCC adopted the Connect America and Intercarrier Compensation Reform order ("the 2011 order"), intended to reform
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the existing regulatory regime to recognize ongoing shifts to new technologies, including VoIP, and to re-direct universal service funding to foster
nationwide broadband coverage. The 2011 order provides for a multi-year transition as terminating intercarrier compensation charges are reduced,
universal service funding is explicitly targeted to broadband deployment, and line charges paid by end user customers are increased. These changes
have increased the pace of reductions in the amount of switched access revenues related to our wholesale services, while creating opportunities for
increased federal USF support and retail revenue funding.

In late 2011, numerous parties filed a petition for reconsideration with the FCC seeking numerous revisions to the 2011 order. Future judicial
challenges to the 2011 order are also possible, which could alter or delay the FCC's proposed changes. In addition, based on the outcome of the
FCC proceedings, various state commissions may consider changes to their universal service funds or intrastate access rates. Rulemaking designed
to implement the order is not complete, and several FCC proceedings relating to the 2011 order remain pending. For these and other reasons, we
cannot predict the ultimate impact of these proceedings at this time.

As a result of the 2011 order, a new Universal Service program was created to deploy broadband to unserved and underserved rural areas
utilizing the Connect America Fund or "CAF". The CAF substantially replaces interstate USF funding previously utilized to support voice service
in high-cost rural markets. There are two phases to the CAF program, CAF Phase 1 is a one-time broadband grant program while CAF Phase 2 is
a multi-year recurring subsidy program for more extensive broadband deployment in price-cap ILEC territories.

In August 2015, we agreed to accept from the FCC CAF Phase 2 funding of approximately $500 million per year for six years to fund the
deployment of voice and high-speed Internet infrastructure for approximately 1.2 million rural households and businesses in 33 states. The funding
from the CAF Phase 2 support program is expected to substantially supplant the funding we previously received from the interstate USF program
that we previously utilized to support voice services in high-cost rural markets in these 33 states. In September of 2015, we began receiving
payments from the FCC under the new CAF Phase 2 support program, which included (i) monthly payments at a higher rate than under the
interstate USF support and (ii) a substantial one-time cumulative catch-up payment designed to address program transitioning issues.

We declined annual funding of approximately $10 million in four states, and we expect the funding from the CAF Phase 2 support program
for these four states will be auctioned by the FCC, perhaps in the latter part of 2016. In these four states, the interstate USF support we have
historically received is expected to continue until the CAF Phase 2 auctions are completed.

As a result of accepting CAF Phase 2 support payments for 33 states, we will be obligated to make substantial capital expenditures to build
infrastructure by certain specified milestone deadlines. Future funding is contingent upon our compliance with these infrastructure buildout
commitments and certain other service requirements, including certain minimum transmission speed requirements (broadband service with
download speeds of 10 megabits per second and upload speeds of 1 megabit per second). In addition, if we are not in compliance with FCC
measures at the end of the six-year CAF Phase 2 period, we will have 12 months to attain full compliance. If we are not in full compliance after
the additional 12 months, we would incur a penalty equal to 1.89 times the average amount of support per location received in the state over the
six-year term, plus a potential penalty of 10% of the total CAF Phase 2 support over the six-year term for the state. For information on the risks
associated with participating in this program, see Item 1A of Part I in this Annual Report.
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For additional information about the potential financial impact of the CAF Phase 2 program, see Item 7 of Part II of this Annual Report.

Broadband Regulation

In February 2015, the FCC adopted new regulations that regulate Internet services as a public utility under Title II of the Communications
Act of 1934. We anticipate that these regulations and any related rules will be reviewed by both the courts and Congress. At this time, we cannot
estimate the impact this may have on our business.

The FCC recently adopted a new broadband standard of 25 Mbps download speed and 3 Mbps of upload speed. At this time, we are not
aware of any regulatory mandates requiring us to deploy this target speed. The new target is simply a benchmark by which the FCC will evaluate
broadband deployment progress in the future. However, the FCC could attempt to utilize this broadband speed target in future regulatory
proceedings.

State Regulation

In recent years, most states have reduced their regulation of ILECs. Nonetheless, state regulatory commissions generally continue to regulate
local service rates, intrastate access charges, state universal service funds and in some cases service quality. We are generally regulated under
various forms of alternative regulation that typically limit our ability to increase rates for stand-alone, basic local voice service, but relieve us from
the requirement to meet certain earnings tests. In a number of states, we have gained pricing freedom for the majority of retail services other than
stand-alone basic consumer voice service. In most of the states in which we operate, we have gained pricing flexibility for certain enhanced calling
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services, such as caller identification and for bundled services that also include local voice service.

Under state law, our telephone operating subsidiaries are typically governed by laws and regulations that (i) regulate the purchase and sale of
ILECs, (ii) prescribe certain reporting requirements, (iii) require ILECs to provide service under publicly-filed tariffs setting forth the terms,
conditions and prices of regulated services, (iv) limit ILECs' ability to borrow and pledge their assets, (v) regulate transactions between ILECs and
their affiliates and (vi) impose various other service standards.

Unlike many of our competitors, as an ILEC we generally face "carrier of last resort" obligations which include an ongoing requirement to
provide service to all prospective and current customers in our service area who request service and are willing to pay rates prescribed in our
tariffs. In certain situations, this may constitute a competitive disadvantage to us if competitors can choose to focus on low-cost profitable
customers and withhold service from high-cost unprofitable customers. In addition, strict adherence to carrier-of-last-resort requirements may
force us to construct facilities with a low likelihood of attractive economic return.

We operate in states where traditional cost recovery mechanisms, including rate structures, are under evaluation or have been modified. As
laws and regulations change, there can be no assurance that these mechanisms will continue to provide us with any cost recovery.

For several years, we have faced various carrier complaints, legislation or other investigations regarding our intrastate switched access rates
in several of our states. The FCC's 2011 order preempted state regulatory commissions’ jurisdiction over all terminating access charges, including
intrastate access charges that have historically been subject to exclusive state jurisdiction. Excluding the rate implications contemplated on a
prospective basis by this FCC order, we will continue to vigorously defend and seek to collect our intrastate switched access revenues subject to
outstanding disputes. The outcomes of these disputes cannot be determined at this time. If we are required to reduce our intrastate switched access
rates as a result of any of these disputes or state initiatives, we will seek to recover displaced switched access revenues from state universal service
funds or other services. However, the amount of such recovery, particularly from residential customers, is not assured.

Other Regulations

We are subject to federal and state regulations of customer service standards related to Prism TV. The metrics that are followed are generally
the federal rules, but local franchise authorities have the ability to adopt more stringent standards. The FCC has largely delegated its enforcement
powers to the individual local franchise authorities. We are subject to penalties in many of our local franchise agreements if we miss customer
service standards.

Certain of our telecommunications, colocation and hosting services conducted in foreign countries are or may become subject to various
foreign laws. Some of the legal requirements governing our foreign operations are more restrictive than or conflict with those governing our
domestic operations, which raises our compliance costs and regulatory risks.
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Various foreign, federal and state laws govern our storage, maintenance and use of customer data, including a wide range of consumer
protection, data protection, privacy, intellectual property and similar laws. The application, interpretation and enforcement of these laws are often
uncertain, and may be interpreted and applied inconsistently from jurisdiction to jurisdiction. Various foreign, federal and state legislative or
regulatory bodies have recently adopted increasingly restrictive laws or regulations governing the protection or retention of data, and others are
contemplating similar actions.

For additional information about these matters, see “Risk Factors—Risks Affecting Our Business” and “Risk Factors—Risks Relating to
Legal and Regulatory Matters.”

Competition

General

We compete in a rapidly evolving and highly competitive market and we expect intense competition to continue. In addition to competition
from larger national telecommunications providers, we are facing increasing competition from several other sources, including cable and satellite
companies, wireless providers, technology companies, cloud companies, broadband providers, device providers, resellers, sales agents and
facilities-based providers using their own networks as well as those leasing parts of our network. Technological advances and regulatory and
legislative changes have increased opportunities for a wide range of alternative communications service providers, which in turn have increased
competitive pressures on our business. These alternate providers often face fewer regulations and have lower cost structures than we do. In
addition, the communications industry has, in recent years, experienced substantial consolidation; and some of our competitors in one or more lines
of our business are generally larger, have stronger brand names, have more financial and business resources and have broader service offerings
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than we currently do.

Wireless telephone services are a significant source of competition with our ILEC services. It is increasingly common for customers to
completely forego use of traditional wireline phone service and instead rely solely on wireless service for voice services. We anticipate this trend
will continue, particularly as our older customers are replaced over time with younger customers who are less accustomed to using traditional
wireline voice services. Technological and regulatory developments in wireless services, Wi-Fi, and other wired and wireless technologies have
contributed to the development of alternatives to traditional landline voice services. Moreover, the growing prevalence of electronic mail, text
messaging, social networking and similar digital non-voice communications services continues to reduce the demand for traditional landline voice
services. These factors have led to a long-term systemic decline in the number of our wireline voice service customers.

The Telecommunications Act of 1996, which obligates ILECs to permit competitors to interconnect their facilities to the ILEC's network and
to take various other steps that are designed to promote competition, imposes several duties on an ILEC if it receives a specific request from
another entity which seeks to connect with or provide services using the ILEC's network. In addition, each ILEC is obligated to (i) negotiate
interconnection agreements in good faith, (ii) provide nondiscriminatory "unbundled" access to all aspects of the ILEC's network, (iii) offer resale
of its telecommunications services at wholesale rates and (iv) permit competitors, on terms and conditions (including rates) that are just, reasonable
and nondiscriminatory, to colocate their physical plant on the ILEC's property, or provide virtual colocation if physical colocation is not
practicable. Current FCC rules require ILECs to lease a network element only in those situations where competing carriers genuinely would be
impaired without access to such network elements, and where the unbundling would not interfere with the development of facilities-based
competition.

As a result of these regulatory, consumer and technological developments, ILECs also face competition from competitive local exchange
carriers, or CLECs, particularly in densely populated areas. CLECs provide competing services through reselling an ILEC's local services, through
use of an ILEC's unbundled network elements or through their own facilities.

Technological developments have led to the development of new products and services that have reduced the demand for our traditional
services, as noted above, or that compete with traditional ILEC services. Technological improvements have enabled cable television companies to
provide traditional circuit-switched telephone service over their cable networks, and several national cable companies have aggressively marketed
these services. Similarly, companies providing VoIP services provide voice communication services over the Internet which compete with our
traditional telephone service and our own VoIP services. In addition, demand for our broadband services could be adversely affected by advanced
wireless data transmission technologies being deployed by wireless providers and by certain technologies permitting cable companies and other
competitors to deliver faster average broadband transmission speeds than ours.

Similar to us, many cable, technology or other communications companies that previously offered a limited range of services are now
offering diversified bundles of services, either through their own networks, reselling arrangements or joint ventures. As such, a growing number of
companies are competing to serve the communications needs of the same customer base. Such activities will continue to place downward pressure
on the demand for and pricing of our services.
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As both residential and business customers increasingly demand high-speed connections for entertainment, communications and
productivity, we expect the demands on our network will continue to increase over the next several years. To succeed, we and other network-based
providers must ensure that our networks can deliver competitive services that meet these increasing bandwidth and speed requirements. We plan to
continue to invest in our network to be able to meet this future demand and to compete effectively. In addition, network reliability and security are
increasingly important competitive factors in our business.

In addition to facing direct competition from those providers described above, ILECs increasingly face competition from alternate
communication systems constructed by long distance carriers, large customers, municipalities or alternative access vendors. These systems are
capable of originating or terminating calls without use of an ILEC's networks or switching services. Other potential sources of competition include
non-carrier systems that are capable of bypassing ILECs' local networks, either partially or completely, through various means, including the
provision of special access or independent switching services and the concentration of telecommunications traffic on a few of an ILEC's access
lines. We anticipate that all these trends will continue and lead to decreased billable use of our networks.

Additional information about competitive pressures is located (i) under the heading "Risk Factors—Risks Affecting Our Business" in
Item 1A of Part I of this Annual Report and (ii) in the discussion immediately below, which contains more specific information on how these trends
in competition have impacted our segments.

Business Segment

Strategic Services
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In connection with providing strategic services to our business customers, which includes our small, medium and enterprise business,
wholesale and governmental customers, we compete against other telecommunication providers, as well as other regional and national carriers,
other fiber providers, cable companies, CLECs and other enterprises, some of whom are substantially larger than us. Competition is based on price,
bandwidth, quality and speed of service, promotions and bundled offerings. In providing broadband services, we compete primarily with cable
companies, wireless providers, technology companies and other broadband service providers. Competition for private line services is based on
price, network reach and reliability, service, promotions and bundled offerings. We face competition in Ethernet based services in the wholesale
market from cable companies and fiber based CLEC providers.

Our competitors for providing integrated data, Internet, voice services and other IT services to our business customers range from mid-sized
businesses to large enterprises. Due to the size and capacity of some of these companies, our competitors may be able to offer more inexpensive
solutions to our customers. To compete, we focus on providing sophisticated, secure and performance-driven services to our business customers
through our global infrastructure.

The number of companies providing business services has grown and increased competition for these services, particularly with respect to
smaller business customers. Many of our competitors for strategic services are not subject to the same regulatory requirements as we are and
therefore they are able to avoid significant regulatory costs and obligations.

Our competitors for cloud, hosting, colocation and other IT services include telecommunications companies, technology companies, cloud
companies, colocation companies, hardware manufacturers and system integrators that support the in-house IT operations for a business or offer
outsourcing solutions. Due to the size, capacity and strategically low pricing tactics of some of these companies, our competitors may be able to
offer more inexpensive solutions to our customers. The increase in recent years in the number of companies providing these services has placed
substantial downward pressure on pricing for a wide range of cloud, hosting, colocation and other IT services. We believe, however, that our
hybrid IT services capabilities, which offer multiple products and services (including colocation, managed hosting, cloud and network services),
could help differentiate our products and services from those offered by competitors with a narrower range of products and services. We have
remained focused on expanding our hybrid cloud portfolio by adding differentiating features across the cloud spectrum, to include private and
public services, and acquiring additional companies that we believe have strengthened our cloud products.

Legacy Services

We face intense competition with respect to our legacy services and continue to see customers migrating away from these services and into
strategic services. In addition, our legacy services revenues have been, and we expect they will continue to be, adversely affected by product
substitution, technological migration and price competition. For our wholesale customers, we will continue to be adversely affected by product
substitution, technological migration, industry consolidation and mandated rate reductions. We face significant competition for access services
from CLECs, cable companies, resellers and wireless service providers as well as some of our own wholesale markets customers, many of which
are deploying their own networks to provide customers with local services. By doing so, these competitors reduce revenue producing traffic on our
network.
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Data Integration

In providing data integration to our business customers, we compete primarily with large integrators, equipment providers and national
telecommunication providers. Competition is based on package offerings, and as such we focus on providing these customers individualized and
customizable packages. Our strategy is to provide our data integration through packages that include other strategic and legacy services. As such,
in providing data integration we often face many of the same competitive pressures as we face in providing strategic and legacy services, as
discussed above.

We expect data integration revenues to continue to fluctuate from quarter to quarter as this offering tends to be more sensitive than others to
changes in the economy and in spending trends of our governmental customers. We further expect the profit margins on our data integration
offerings to continue to be lower than those of our strategic and legacy services.

Consumer Segment

Strategic Services

With respect to providing our strategic services to residential customers, competition is based on price, bandwidth, quality and speed of
service, promotions and bundled offerings. Wireless carriers' fourth generation, or 4G, services are allowing them to more directly compete with
our strategic services. The manner in which we compete for high-speed Internet customers in this segment is substantially similar to the manner in
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which we compete for business customers, as described in the above section. In reselling DIRECTV video services, we compete primarily with
cable and other satellite companies as well as other sales agents and resellers. Our Prism TV residential video service faces substantial competition
from a variety of competitors, including well-established cable companies, satellite companies and several national companies that deliver content
over the Internet and on mobile devices. Many of our competitors for these strategic services are not subject to the same regulatory requirements as
we are, and therefore are able to avoid significant regulatory costs and obligations.

Our strategy for maintaining and increasing our base of broadband customers is based on pricing, packaging of services and features, quality
of service and meeting customer care needs. In order to remain competitive, we believe continually increasing connection speeds is important. As a
result, we continue to invest in our network, which allows for the delivery of higher speed broadband services. We also continue to expand our
marketing and product bundling efforts by offering a variety of bundled products and services with various pricing discounts, as we compete in a
maturing market in which a significant portion of consumers already have broadband services. We offer these bundled products and services
through various sales and marketing opportunities as further described above under the heading "Sales and Marketing."

Legacy Services

Although our status as an ILEC continues to provide us advantages in providing local services in our local service area, as noted above, we
increasingly face significant competition as an increasing number of consumers are willing to substitute cable, wireless and electronic
communications for traditional voice telecommunications services. This has led to an increase in the number and type of competitors within our
industry, price compression and a decrease in our market share. As a result of this product substitution, we face greater competition in providing
local and long-distance voice services from wireless providers, resellers and sales agents (including ourselves), social media hosts and broadband
service providers, including cable companies. We also continue to compete with traditional telecommunications providers, such as national
carriers, smaller regional providers, CLECs and independent telephone companies.

Our strategy to manage access line loss is based primarily on our pricing, packaging of services and features, quality of service and meeting
customer care needs. While bundle price discounts have resulted in lower average revenues for our individual services, we believe service bundles
continue to positively impact our customer retention.

Acquisitions

During the fourth quarter of 2014, we acquired all of the outstanding stock of two companies for total consideration of $95 million, net of $2
million acquired cash and including immaterial future cash payments. During the year ended December 31, 2013, we acquired all of the
outstanding stock of two companies for total cash consideration of $160 million. In each case, the acquisitions were designed to augment our
hosting services or our emerging IT services.

We regularly evaluate the possibility of acquiring additional assets in exchange for cash, securities or other properties, and at any given time
may be engaged in discussions or negotiations regarding additional acquisitions. We generally do not announce our acquisitions or dispositions
until we have entered into a preliminary or definitive agreement.
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Environmental Compliance

From time to time we may incur environmental compliance and remediation expenses, mainly resulting from owning or operating prior
industrial sites or operating vehicle fleets or power supplies for our communications equipment. Although we cannot assess with certainty the
impact of any future compliance and remediation obligations or provide you with any assurances regarding the ultimate impact thereof, we do not
currently believe that future environmental compliance and remediation expenditures will have a material adverse effect on our financial condition
or results of operations. For additional information, see Item 1A of Part II of this Annual Report and Note 14—Commitments and Contingencies
included in Item 8 of Part II of this Annual Report.

Seasonality

Overall, our business is not materially impacted by seasonality. Our network-related operating expenses are, however, generally higher in
the second and third quarters of the year. From time to time, weather related problems have resulted in increased costs to repair our network and
respond to service calls in some of our markets. The amount and timing of these costs are subject to the weather patterns of any given year, but
have generally been highest during the third quarter and have been related to damage from severe storms, including hurricanes, tropical storms and
tornadoes in our markets along the Atlantic and Gulf of Mexico coastlines.

Employees
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At December 31, 2015, we had approximately 43,000 employees, of which approximately 16,000 are members of either the Communications
Workers of America ("CWA") or the International Brotherhood of Electrical Workers ("IBEW"). See the discussion of risks relating to our labor
relations in "Risk Factors—Risks Affecting Our Business" in Item 1A of Part I of this Annual Report.

Over the last several years, we have reduced our workforce primarily due to (i) integration efforts from our acquisitions, (ii) increased
competitive pressures, and (iii) the loss of access lines and related legacy revenues.

Website Access and Important Investor Information

Our website is www.centurylink.com. The information contained on, or that may be accessed through, our website is not part of this Annual
Report. You may obtain free electronic copies of our annual reports on Form 10-K, quarterly reports on Form 10-Q, current reports on Form 8-K
and amendments to those reports in the "Investor Relations" section of our website (ir.centurylink.com) under the heading "SEC Filings." These
reports are available on our website as soon as reasonably practicable after we electronically file them with the Securities and Exchange
Commission ("SEC"). From time to time we also use our website to webcast our earnings calls and certain of our meetings with investors or other
members of the investment community.

We have adopted a written code of conduct that serves as the code of ethics applicable to our directors, officers and employees, in
accordance with applicable laws and rules promulgated by the SEC and the New York Stock Exchange. In the event that we make any changes
(other than by a technical, administrative or non-substantive amendment) to, or provide any waivers from, the provisions of our code of conduct
applicable to our directors or executive officers, we intend to disclose these events on our website or in a report on Form 8-K filed with the SEC.
The code of conduct, as well as copies of our guidelines on significant governance issues and the charters of our audit committee, compensation
committee, nominating and corporate governance committee and risk evaluation committee, are also available in the "Corporate Governance"
section of our website at www.centurylink.com/Pages/AboutUs/Governance/ or in print to any shareholder who requests them by sending a written
request to our Corporate Secretary at CenturyLink, Inc., 100 CenturyLink Drive, Monroe, Louisiana, 71203.

Investors may also read and copy any materials filed with the SEC at the SEC's Public Reference Room at 100 F Street, N.E., Washington,
D.C. 20549. For information on the operation of the Public Reference Room, you are encouraged to call the SEC at 1-800-SEC-0330. For all of
our electronic filings, the SEC maintains a website at www.sec.gov that contains reports, proxy statements and other information regarding issuers
that file electronically with the SEC.

In connection with filing this Annual Report, our chief executive officer and chief financial officer made the certifications regarding our
financial disclosures required under the Sarbanes-Oxley Act of 2002, and its related regulations. In addition, during 2015, our chief executive
officer certified to the New York Stock Exchange that he was unaware of any violations by us of the New York Stock Exchange's corporate
governance listing standards.

We typically disclose material non-public information by disseminating press releases, making public filings with the SEC, or disclosing
information during publicly accessible meetings or conference calls. Nonetheless, from time to time we have used, and intend to continue to use,
our website and social media accounts to augment our disclosures.
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Special Note Regarding Forward-Looking Statements and Related Matters

This Annual Report and other documents filed by us under the federal securities law include, and future oral or written statements or press
releases by us and our management may include, forward-looking statements about our business, financial condition, operating results and
prospects. These statements constitute "forward-looking" statements as defined by, and are subject to the "safe harbor" protections under, the
federal securities laws. These statements include, among others:

• forecasts of our anticipated future results of operations or financial position;

• statements concerning the impact of our transactions, investments and other initiatives, including our participation in government
programs;

• statements about our liquidity, tax position, tax rates, asset values, contingent liabilities, growth opportunities and growth rates, acquisition
and divestiture opportunities, business prospects, regulatory and competitive outlook, investment and expenditure plans, business
strategies, dividend and stock repurchase plans, capital allocation plans, financing alternatives and sources, and pricing plans; and
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• other similar statements of our expectations, beliefs, future plans and strategies, anticipated developments and other matters that are not
historical facts, many of which are highlighted by words such as “may,” “would,” “could,” “should,” “plan,” “believes,” “expects,”
“anticipates,” “estimates,” “projects,” “intends,” “likely,” “seeks,” “hopes,” or variations or similar expressions.

These forward-looking statements are based upon our judgment and assumptions as of the date such statements are made concerning future
developments and events, many of which are beyond our control. These forward-looking statements, and the assumptions upon which they are
based, (i) are not guarantees of future results, (ii) are inherently speculative and (iii) are subject to a number of risks and uncertainties. Actual
events and results may differ materially from those anticipated, estimated, projected or implied by us in those statements if one or more of these
risks or uncertainties materialize, or if our underlying assumptions prove incorrect. Factors that could affect actual results include but are not
limited to:

• the effects of competition from a wide variety of competitive providers, including lower demand for our legacy offerings;

• the effects of new, emerging or competing technologies, including those that could make our products less desirable or obsolete;

• the effects of ongoing changes in the regulation of the communications industry, including the outcome of regulatory or judicial
proceedings relating to intercarrier compensation, interconnection obligations, access charges, universal service, broadband deployment,
data protection and net neutrality;

• our ability to effectively adjust to changes in the communications industry, and changes in the composition of our markets and product
mix;

• possible changes in the demand for, or pricing of, our products and services, including our ability to effectively respond to increased
demand for high-speed broadband service;

• our ability to successfully maintain the quality and profitability of our existing product and service offerings and to introduce new
offerings on a timely and cost-effective basis;

• the adverse impact on our business and network from possible equipment failures, service outages, security breaches or similar events
impacting our network;

• our ability to generate cash flows sufficient to fund our financial commitments and objectives, including our capital expenditures,
operating costs, share repurchases, dividends, pension contributions and debt payments;

• changes in our operating plans, corporate strategies, dividend payment plans or other capital allocation plans, whether based upon changes
in our cash flows, cash requirements, financial performance, financial position, or otherwise;

• our ability to effectively retain and hire key personnel and to successfully negotiate collective bargaining agreements on reasonable terms
without work stoppages;

• increases in the costs of our pension, health, post-employment or other benefits, including those caused by changes in markets, interest
rates, mortality rates, demographics or regulations;

• adverse changes in our access to credit markets on favorable terms, whether caused by changes in our financial position, lower debt credit
ratings, unstable markets or otherwise;
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• our ability to maintain favorable relations with our key business partners, suppliers, vendors, landlords and financial institutions;

• our ability to effectively manage our network buildout project and other expansion opportunities;

• our ability to collect our receivables from financially troubled customers;

• any adverse developments in legal or regulatory proceedings involving us;
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• changes in tax, communications, pension, healthcare or other laws or regulations, in governmental support programs, or in general
government funding levels;

• the effects of changes in accounting policies or practices, including potential future impairment charges;

• the effects of adverse weather or other natural or man-made disasters;

• the effects of more general factors such as changes in interest rates, in operating costs, in general market, labor, economic or geo-political
conditions, or in public policy; and

• other risks referenced in Item 1A or elsewhere in this Annual Report or other of our filings with the SEC.

Additional factors or risks that we currently deem immaterial, that are not presently known to us or that arise in the future could also cause
our actual results to differ materially from our expected results. Given these uncertainties, investors are cautioned not to unduly rely upon our
forward-looking statements. We undertake no obligation to publicly update or revise any forward-looking statements for any reason, whether as a
result of new information, future events or developments, changed circumstances, or otherwise. Furthermore, any information about our intentions
contained in any of our forward-looking statements reflects our intentions as of the date of such forward-looking statement, and is based upon,
among other things, existing regulatory, technological, industry, competitive, economic and market conditions, and our assumptions as of such
date. We may change our intentions, strategies or plans (including our dividend or stock repurchase plans) at any time and without notice, based
upon any changes in such factors, in our assumptions or otherwise.

Investors should also be aware that while we do, at various times, communicate with securities analysts, it is against our policy to disclose to
them selectively any material non-public information or other confidential information. Accordingly, investors should not assume that we agree
with any statement or report issued by an analyst with respect to our past or projected performance. To the extent that reports issued by securities
analysts contain any projections, forecasts or opinions, such reports are not our responsibility.

Unless otherwise indicated, information contained in this Annual Report and other documents filed by us under the federal securities laws
concerning our views and expectations regarding the communications industry are based on estimates made by us using data from industry sources,
and on assumptions made by us based on our management’s knowledge and experience in the markets in which we operate and the
communications industry generally. You should be aware that we have not independently verified data from industry or other third-party sources
and cannot guarantee its accuracy or completeness.

ITEM 1A. RISK FACTORS

The following discussion of “risk factors” identifies the most significant risks or uncertainties that could (i) materially and adversely affect
our business, financial condition, results of operations, liquidity or prospects or (ii) cause our actual results to differ materially from our anticipated
results or other expectations. You should carefully consider these factors, in addition to the other information set forth in this Annual Report and
our subsequent filings with the SEC, when evaluating our business and whether to purchase, sell or hold our securities. Please note that the
following discussion is not intended to comprehensively list all risks or uncertainties faced by us. Our operations or actual results could also be
similarly impacted by additional risks and uncertainties that are not currently known to us, that we currently deem to be immaterial, that arise in the
future or that are not specific to us, such as general economic conditions.
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Risks Affecting Our Business

We may not be able to compete successfully against current or future competitors.

Each of our offerings to our residential and business customers face increasingly intense competition from a variety of sources under
evolving market conditions. We expect these trends will continue. In addition to competition from larger national telecommunications providers,
we are facing increasing competition from several other sources, including cable and satellite companies, wireless providers, technology
companies, broadband providers, device providers, resellers, sales agents and facilities-based providers using their own networks as well as those
leasing parts of our network. In particular, (i) intense competition from wireless and other communications providers has led to a long-term
systemic decline in the number of our customers for wireline voice services, (ii) strong competition from cable companies and others has limited
the growth of our broadband operations and (iii) aggressive competition from a wide range of technology companies and other market entrants has
limited the prospects for our cloud computing operations. For more detailed information, see "Competition" under Item 1 of this Annual Report.

Some of our current and potential competitors (i) offer products or services that are substitutes for our wireline voice services, including
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Date: February 24, 2016  By:  /s/ David D. Cole
    David D. Cole
    Executive Vice President, Controller and Operations

Support
(Chief Accounting Officer)

________________________________________________________________________________________________________________________

Pursuant to the requirements of the Securities Exchange Act of 1934, this Annual Report has been signed below by the following persons on
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2015 Local Exchange Carriers
Assessable Revenues and Dual Party Assessable Revenues

2015 Local Exchange Carriers Page 1 of 10

RC No. No. Local Exchange Carriers

Iowa Local 
Exchange 

Gross Operating 
Revenues

Iowa Intrastate 
Interexchange 

Revenues
Dual Party 
Revenue

Total 
Access 
Lines

3795 1. Access Point, Inc. $87,382 $3,593 $90,975 241 
4411 2. Ace Link Telecommunications, Inc., d/b/a AcenTek $0 $0 $0 0 
0536 3. Ace Telephone Association $196,905 $637,869 $834,774 3,463 
3384 4. ACN Communication Services, Inc. $0 $2,541 $2,541 0 
3093 5. Advanced Network Communications, LLC $187,865 $52,718 $240,583 669 
4126 6. Airus, Inc. f/k/a IntelePeer, Inc. $0 $0 $0 0 
3428 7. Algona Municipal Utilities (Tele) $832,517 $0 $832,517 1,710 
901 8. Allamakee-Clayton Electric Cooperative, Inc. (CLEC) $0 $0 $0 0 
3095 9. Alliance Communications Cooperative, Inc. $593,451 $392,486 $985,937 2,000 
4200 10. Alliance Connect, LLC $5,182,266 $258,652 $5,440,918 4,294 
3089 11. Alpine Communications L.C. $2,664,122 $0 $2,664,122 4,555 
3276 12. Alta Municipal Broadband Communications Utility $123,790 $61,977 $185,767 452 
0302 13. Andrew Telephone Company, Inc. $114,511 $10,223 $124,734 264 
0303 14. Arcadia Telephone Cooperative $83,463 $21,076 $104,539 242 
0290 15. AT&T Corp. $976,131 $6,698,949 $7,675,080 (1)
0306 16. Atkins Telephone Company, Inc. $284,568 $20,512 $305,080 922 
0309 17. Ayrshire Farmers Mutual Telephone Company $102,578 $5,821 $108,399 209 
0311 18. Baldwin-Nashville Telephone Company, Inc. $76,448 $7,480 $83,928 249 
3894 19. Bandwidth.com CLEC, LLC $0 $0 $0 0 
0312 20. Barnes City Cooperative Telephone Company $30,284 $3,081 $33,365 91 
3760 21. BCM One, Inc. f/k/a McGraw Communications, Inc. $8,254 $1,636 $9,890 0 
0313 22. Bernard Telephone Company, Inc. $271,377 $15,636 $287,013 487 
0315 23. Blue Earth Valley Telephone Company $12,065 $13,589 $25,654 45 
0316 24. Breda Telephone Corporation $357,034 $10,501 $367,535 836 
3758 25. Broadband Dynamics, LLC $0 $255 $255 0 
3895 26. Broadview Networks, Inc. $0 $3,790 $3,790 0 
0317 27. Brooklyn Mutual Telecommunications Cooperative $483,448 $46,624 $530,072 1,238 
3098 28. BTC, Inc. $1,111,920 $150,399 $1,262,319 1,612 
3655 29. Budget Prepay, Inc. $519 $0 $519 0 
3646 30. BullsEye Telecom, Inc. $390,824 $4,929 $395,753 946 
0319 31. Butler-Bremer Mutual Telephone Company $443,282 $319,190 $762,472 1,583 
0531 32. Cannon Valley Telecom, Inc. $426 $280 $706 2 
0323 33. Cascade Communications Company $617,827 $56,516 $674,343 1,446 
0324 34. Casey Mutual Telephone Company $79,246 $5,368 $84,614 240 
3336 35. Cedar Communications, L.L.C. $153,675 $6,799 $160,474 195 
0326 36. Center Junction Telephone Company, Inc. $25,434 $2,440 $27,874 94 
0541 37. Central Scott Telephone Company $1,031,053 $43,708 $1,074,761 3,711 
0419 38. CenturyLink Communications, LLC $0 $14,947,937 $14,947,937 0 
0329 39. CenturyTel of Chester, Inc. d/b/a CenturyLink $30,906 $0 $30,906 102 
0459 40. CenturyTel of Postville, Inc. d/b/a CenturyLink $335,791 $0 $335,791 1,064 
0331 41. Citizens Mutual Telephone Cooperative $1,424,387 $0 $1,424,387 2,994 

0401 42. 
Citizens Telecommunications Company of Minnesota, 
LLC $91,731 $6,357 $98,088 229 

0332 43. Clarence Telephone Company, Inc. $359,437 $22,381 $381,818 619 
4413 44. Clarity Telecom, LLC d/b/a Vast Broadband $602,560 $167,485 $770,045 2,234 
0537 45. Clear Lake Independent Telephone Company $1,433,004 $523,663 $1,956,667 4,926 
4431 46. Clear Rate Communications, Inc. $89,167 $16,910 $106,077 1,054 
0321 47. C-M-L Telephone Cooperative Association $285,304 $64,436 $349,740 672 
0333 48. Colo Telephone Company $177,167 $11,531 $188,698 526 
3281 49. CommChoice of Iowa, LLC $406,804 $84,241 $491,045 1,253 
0448 50. Communications 1 Network, Inc. $691,728 $154,549 $846,277 1,714 

3432 51. 
Community Cable Television Agency of O'Brien County, 
d/b/a The Community Agency and TCA $313,486 $260,355 $573,841 1,765 

3118 52. Consolidated Communications of Iowa Company $2,303,276 $0 $2,303,276 (1)

PUBLIC VERSION



2015 Local Exchange Carriers
Assessable Revenues and Dual Party Assessable Revenues

2015 Local Exchange Carriers Page 2 of 10

RC No. No. Local Exchange Carriers

Iowa Local 
Exchange 

Gross Operating 
Revenues

Iowa Intrastate 
Interexchange 
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Dual Party 
Revenue

Total 
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Lines

3795 1. Access Point, Inc. $87,382 $3,593 $90,975 241 
3309 53. Coon Creek Telecommunications, Corp. $233,351 $30,562 $263,913 671 
0335 54. Coon Creek Telephone Company $152,593 $17,465 $170,058 335 
3172 55. Coon Rapids Municipal Communications Utility $179,815 $68,876 $248,691 624 
0336 56. Coon Valley Cooperative Telephone Association. Inc. $181,509 $16,976 $198,485 456 
0338 57. Cooperative Telephone Company $381,629 $93,912 $475,541 1,193 
0339 58. Cooperative Telephone Exchange $110,278 $37,355 $147,633 571 
3114 59. Corn Belt Communications, Inc. $48,335 $25,861 $74,196 245 
0340 60. Corn Belt Telephone Company $125,906 $126,324 $252,230 649 
3102 61. Cox Iowa Telcom, LLC $5,158,413 $892,668 $6,051,081 $16,499 
4137 62. Crexendo Business Solutions, Inc. $0 $242 $242 0 

3090 63. 
Crystal Communications, Inc. d/b/a Consolidated 
Communications $213,506 $75,763 $289,269 (1)

3590 64. CS Technologies, Inc. $894,549 $163,613 $1,058,162 2,192 
0344 65. Cumberland Telephone Company $80,910 $4,500 $85,410 225 
0345 66. Danville Mutual Telephone Company $218,808 $18,966 $237,774 669 
4167 67. dishNET Wireline L.L.C. $1,361,859 $0 $1,361,859 2,520 
0349 68. Dixon Acquisition Company, LLC $85,333 $1,512 $86,845 351 
0350 69. Dumont Telephone Company $579,130 $202,824 $781,954 1,083 
0351 70. Dunkerton Telephone Cooperative $172,582 $21,691 $194,273 559 
0353 71. East Buchanan Telephone Cooperative $360,613 $60,644 $421,257 1,166 
0356 72. Ellsworth Cooperative Telephone Association $112,453 $61,735 $174,188 613 
0275 73. Embarq Missouri, Inc. $17,688 $55 $17,743 $26 
4089 74. EnTelegent Solutions, Inc. $4,667 $0 $4,667 7 

4065 75. 
Enventis Telecom, Inc. d/b/a Consolidated 
Communications $192,839 $35,266 $228,105 (1)

0359 76. F&B Communications, Inc. $474,933 $115,459 $590,392 1,324 
0363 77. Farmers & Merchants Mutual Telephone Company $205,878 $72,420 $278,298 611 
0360 78. Farmers Cooperative Telephone Company $309,583 $54,415 $363,998 988 

0365 79. 
Farmers Mutual Cooperative Telephone Company of 
Harlan $1,391,883 $148,021 $1,539,904 3,373 

0364 80. 
Farmers Mutual Cooperative Telephone Company of 
Moulton $140,595 $27,970 $168,565 389 

0366 81. Farmers Mutual Telephone Company of Jesup $703,186 $85,476 $788,662 1,803 
0542 82. Farmers Mutual Telephone Company of Nora Springs $885,862 $6,873 $892,735 1,484 
0369 83. Farmers Mutual Telephone Company of Stanton $645,413 $54,843 $700,256 697 
0368 84. Farmers Mutual Telephone Cooperative of Shellsburg $622,021 $93,364 $715,385 1,575 
0370 85. Farmers Telephone Company of Batavia $94,070 $7,495 $101,565 264 
0371 86. Farmers Telephone Company of Essex $220,422 $15,059 $235,481 327 
0372 87. Farmers Telephone Company of Nora Springs $502,250 $4,267 $506,517 1,162 
0374 88. Fenton Cooperative Telephone Company $96,968 $20,852 $117,820 262 
3092 89. FiberComm, L.C. $3,122,999 $24,089 $3,147,088 6,162 
3855 90. First Communications, LLC $112,200 $122,555 $234,755 187 
3754 91. France Telecom Corporate Solutions L.L.C. $0 $0 $0 0 
0484 92. Frontier Communications of America, Inc. $0 $201,921 $201,921 0 
0259 93. Frontier Communications of Iowa, LLC $9,327,116 $1,604,000 $10,931,116 25,740 
3100 94. Geneseo Communications Services, Inc. $0 $0 $0 0 
3078 95. Goldfield Access Network, L.C. $708,997 $128,911 $837,908 2,339 
3293 96. Goldfield Communications Services, Corp. $0 $0 $0 0 
0379 97. Goldfield Telephone Company $183,905 $25,027 $208,932 344 
3129 98. Grand Mound Communications Company (CLEC) $199,453 $10,690 $210,143 202 
0381 99. Grand Mound Cooperative Telephone Association (ILEC) $158,214 $13,503 $171,717 470 
0383 100. Grand River Mutual Telephone Corporation $1,963,173 $239,717 $2,202,890 3,813 
3736 101. Granite Telecommunications, LLC $3,010,123 $592,474 $3,602,597 7,604 
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3795 1. Access Point, Inc. $87,382 $3,593 $90,975 241 
3798 102. Great Lakes Communication Corp. d/b/a IGL $279,454 $472,335 $751,789 11,389 
4103 103. Greenway Communications, LLC $0 
0386 104. Griswold Cooperative Telephone Company $719,009 $63,254 $782,263 1,556 
3334 105. Grundy Center Communications Utilities $134,632 $109,193 $243,825 808 
3530 106. Guthrie Telecommunications Network, Inc. $188,002 $136,888 $324,890 579 
3592 107. Harlan Municipal Utilities (Tele) $272,411 $12,508 $284,919 936 
0530 108. Harmony Telephone Company $8,796 $6,372 $15,168 39 
3274 109. Hawarden, City of $299,952 $35,000 $334,952 740 
0390 110. Hawkeye Telephone Company $137,628 $18,049 $155,677 351 
0482 111. Heart of Iowa Communications Cooperative $940,027 $369,357 $1,309,384 $4,040 
4063 112. Heart of Iowa Ventures, LLC $271,761 $211,427 $483,188 585 
0393 113. Hospers Telephone Exchange Inc. $363,099 $68,026 $431,125 1,100 
0394 114. Hubbard Cooperative Telephone Association $217,608 $21,944 $239,552 570 
4418 115. HunTel Communications Inc. $0 $0 $0 0 
0396 116. Huxley Communications Cooperative $376,632 $18,299 $394,931 1,398 
0535 117. IAMO Telephone Company $89,557 $4,158 $93,715 261 
3869 118. ImOn Communications, LLC $2,418,578 $616,711 $3,035,289 9,361 
3816 119. Independence Light & Power, Telecommunications $464,390 $0 $464,390 2,027 
3106 120. Independent Networks, L.C. $138,891 $1,831 $140,722 272 
4087 121. iNetworks Group, Inc. $0 
4416 122. Integrated Path Communications LLC $0 $0 $0 0 
0397 123. Interstate 35 Telephone Company, Inc. $365,050 $64,197 $429,247 1,047 
3863 124. Interstate Cablevision Company $9,069 $0 $9,069 0 

0465 125. 
Ionex Communications North, Inc. d/b/a Birch 
Communications, Inc. $958,415 $201,268 $1,159,683 3,365 

0297 126. Iowa Network Services, Inc. $3,928,967 $1,389,090 $5,318,057 (1)
3870 125. J Brown Development Group, LLC $0 $0 $0 0 
0538 127. Jefferson Telephone Company $1,070,134 $236,270 $1,306,404 2,551 
0399 128. Jordan Soldier Valley Telephone Company $138,966 $38,956 $177,922 421 
0400 129. Kalona Cooperative Telephone Company, Inc. $604,384 $658,468 $1,262,852 1,775 
0404 130. Keystone Farmers Cooperative Telephone Company $385,535 $47,257 $432,792 791 
3709 131. Killduff Telephone Company $28,101 $2,264 $30,365 175 
0408 132. La Motte Telephone Company $183,779 $39,950 $223,729 570 
0410 133. La Porte City Telephone Company $625,509 $0 $625,509 1,375 
3266 134. Laurens Municipal Broadband Communications Utility $152,994 $0 $152,994 585 
0413 135. Lehigh Valley Cooperative Telephone Association $409,825 $61,492 $471,317 1,527 
3907 136. Lenox Municipal Communications Utilities $56,619 $1,916 $58,535 182 
3282 137. Level 3 Communications, LLC $299,175 $420,226 $719,401 39,054 
3423 138. LH Telecom, Inc. $0 $0 $0 0 
3275 139. LISCO Corporation $1,325,486 $302,729 $1,628,215 4,919 
0415 140. Lone Rock Cooperative Telephone Company $93,448 $7,298 $100,746 219 
3612 141. Long Lines Metro, Inc. $525,923 $43,147 $569,070 1,070 
0416 142. Lost Nation Elwood Telephone Company $341,588 $38,461 $380,049 739 
3290 143. Louisa Communications, L.C. $213,888 $15,971 $229,859 662 
0418 144. Lynnville Telephone Company $71,535 $8,068 $79,603 481 
0534 145. Mabel Cooperative Telephone Company $188,541 $8,153 $196,694 867 
3688 146. Mahaska Communication Group, LLC $1,125,826 $155,999 $1,281,825 3,392 

3521 147. 
Manning Municipal Communication & Television System 
Utility $118,195 $36,172 $154,367 505 

3526 148. Mapleton Communications Management Agency $120,087 $33,462 $153,549 441 
0422 149. Marne & Elk Horn Telephone Company $436,711 $80,900 $517,611 1,335 
0423 150. Martelle Cooperative Telephone Association $54,039 $4,996 $59,035 206 
0424 151. Massena Telephone Company Inc. $128,481 $42,249 $170,730 379 
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3795 1. Access Point, Inc. $87,382 $3,593 $90,975 241 
0561 152. Matrix Telecom, Inc. $18,126 $46,126 $64,252 24 
3755 153. MCC Telephony of Iowa LLC $22,224,552 $13,426,112 $35,650,664 149,712 

0341 154. 
MCImetro Access Transmission Services, LLC d/b/a 
Verizon Access Transmission Services $623,147 $0 $623,147 1,119 

2504 155. 
McLeodUSA Telecommunications Services, LLC d/b/a 
PAETEC Business Services $7,463,387 $2,533,543 $9,996,930 6,823 

0426 156. Mechanicsville Telephone Company $188,237 $19,435 $207,672 591 
0435 157. Mediapolis Telephone Company $698,156 $167,340 $865,496 1,680 
4430 158. Metro FiberNet, LLC $0 $0 $0 0 
3799 159. Metropolitan Telecommunications of Iowa, Inc. $680,107 $19,692 $699,799 1,751 
4275 160. Mid-Iowa Telecom, LLC $0 $204 $204 0 
0427 161. Miles Cooperative Telephone Association $146,243 $13,634 $159,877 451 
3352 162. Minburn Telecommunications, Inc. $164,051 $95,048 $259,099 566 
0430 163. Minburn Telephone Company $137,955 $47,592 $185,547 292 
0431 164. Minerva Valley Telephone Company, Inc. $273,792 $25,829 $299,621 610 
4410 165. Missouri Network Alliance, LLC $0 $0 $0 0 
4041 166. Mitel Cloud Services, Inc. f/k/a Mitel NetSolutions, Inc. $6,654 $13,271 $19,925 118 
0432 167. Modern Cooperative Telephone Company Inc. $212,372 $48,153 $260,525 697 
4094 168. Monarc Technologies, LLC $117,320 $215,650 $332,970 491 
3378 169. Municipal Communications Utility of Cedar Falls $0 $0 $0 0 
0543 170. Mutual Telephone Company $1,898,077 $261,863 $2,159,940 3,601 
0438 171. Mutual Telephone Company of Morning Sun $119,792 $24,768 $144,560 374 
3884 172. Neutral Tandem-Iowa, LLC $0 $772,506 $772,506 0 
3418 173. NexGen Integrated Communications, L.L.C. $206,655 $5,876 $212,531 1,448 
0443 174. North English Cooperative Telephone Company $214,747 $41,382 $256,129 645 
0417 175. Northeast Iowa Telephone Company $606,031 $102,855 $708,886 1,560 
4193 176. Northern Iowa Communications Partners, L.L.C. $0 $48,825 $48,825 0 
0544 177. Northern Iowa Telephone Company $631,108 $23,683 $654,791 1,694 
4296 178. Northland Communications, Inc. $0 $0 $0 0 
0545 179. Northwest Iowa Telephone Company LLC $772,029 $87,618 $859,647 3,798 
0447 180. Northwest Telephone Cooperative Association $589,425 $28,035 $617,460 971 
0449 181. Ogden Telephone Company $435,153 $28,232 $463,385 1,284 
0450 182. Olin Telephone Company, Inc. $220,112 $15,468 $235,580 493 
3704 183. Omnitel Communications $851,324 $12,598 $863,922 1,713 
0451 184. Onslow Cooperative Telephone Association $54,052 $8,177 $62,229 154 
0578 185. Onvoy, Inc. $37,321 $5,573 $42,894 45 
0452 186. Oran Mutual Telephone Company $60,067 $8,789 $68,856 216 
3434 187. Orange City Communications, L.L.P. $508,264 $221,070 $729,334 1,455 
3654 188. OrbitCom, Inc $447,579 $24,213 $471,792 (3)
3583 189. Osage Municipal Communications Utility $194,502 $45,607 $240,109 917 
0454 190. Palmer Mutual Telephone Company $116,811 $2,411 $119,222 234 
0455 191. Palo Cooperative Telephone Association $201,460 $18,198 $219,658 485 
0456 192. Panora Communications Cooperative $615,861 $59,468 $675,329 1,673 
0378 193. Partner Communications Cooperative Association $1,043,841 $99,960 $1,143,801 2,322 
0458 194. Peoples Telephone Company $231,136 $273,624 $504,760 595 
0529 195. Prairie Telephone Company, Inc. $233,742 $5,804 $239,546 408 
0460 196. Prairieburg Telephone Company, Inc. $70,874 $3,094 $73,968 142 
3791 197. Preferred Long Distance, Inc. $713,260 $21,510 $734,770 842 
3831 198. Premier Communications, Inc. $1,674,709 $63,721 $1,738,430 4,532 
0461 199. Preston Telephone Company $414,221 $39,277 $453,498 928 
3555 200. QuantumShift Communications, Inc. $7,615 $813 $8,428 14 
0272 201. Qwest Corporation d/b/a CenturyLink QC $168,636,501 $157,555 $168,794,056 438,717 
0463 202. Radcliffe Telephone Company, Inc. $142,025 $30,983 $173,008 393 
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3795 1. Access Point, Inc. $87,382 $3,593 $90,975 241 
0464 203. Readlyn Telephone Company $214,707 $36,770 $251,477 612 
3775 204. Reasnor Telephone Company, LLC $47,057 $3,107 $50,164 175 
3529 205. Reinbeck Municipal Telecommunications Utility $128,327 $19,234 $147,561 354 
0467 206. Ringsted Telephone Company $137,010 $0 $137,010 301 
0380 207. River Valley Telecommunications Cooperative $413,803 $142,518 $556,321 1,192 
0469 208. Rockwell Cooperative Telephone Association $203,819 $88,091 $291,910 953 
0470 209. Royal Telephone Company $94,937 $8,026 $102,963 302 
0472 210. Sac County Mutual Telephone Company $377,100 $45,489 $422,589 767 
0477 211. Schaller Telephone Company $694,791 $42,965 $737,756 1,258 
0334 212. Scranton Telephone Company $145,649 $5,589 $151,238 381 
0478 213. Searsboro Telephone Company $37,589 $3,344 $40,933 173 
0479 214. Sharon Telephone Company $337,517 $42,597 $380,114 849 
3903 215. Shell Rock Communications, Inc. $178,244 $43,851 $222,095 645 
4117 216. Shellsburg Cablevision, Inc. $113,873 $3,646 $117,519 896 
4424 217. Skybeam, LLC $15,200 $4,260 $19,460 0 
4438 218. SkyBlue Solutions, LLC $110,971 $0 $110,971 496 
3080 219. South Central Communications, Inc. $800,794 $83,676 $884,470 1,556 
0483 220. South Slope Cooperative Telephone Company, Inc. $24,201,315 $0 $24,201,315 10,634 
0485 221. Southwest Telephone Exchange, Inc. $314,482 $41,087 $355,569 506 
4257 222. Spectrotel, Inc. $0 $63,104 $63,104 0 
4260 223. SpeedConnect, LLC $1,722,211 $0 $1,722,211 183 
3322 224. Spencer Municipal Communications Utility $2,033,457 $58,208 $2,091,665 3,740 
0486 225. Spring Grove Communications $12,498 $7,934 $20,432 $56 
0487 226. Springville Cooperative Telephone Association, Inc. $302,788 $28,362 $331,150 1,029 
0489 227. Stratford Mutual Telephone Company $176,291 $0 $176,291 543 
0490 228. Sully Telephone Association $300,096 $61,448 $361,544 649 
0491 229. Superior Telephone Cooperative $46,583 $5,962 $52,545 136 
4412 230. Talk America Services, LLC $843,053 $27,195 $870,248 3,941 
3096 231. Teleport Communications America, LLC $28,611 $0 $28,611 (1)
0493 232. Templeton Telephone Company $227,818 $10,262 $238,080 357 
0494 233. Terril Telephone Cooperative $192,663 $11,259 $203,922 257 
0495 234. Titonka Telephone Company $298,581 $31,215 $329,796 707 
4312 235. Toshiba America Information Systems, Inc. $0 $0 $0 0 
3393 236. TRX, Inc. $0 $43,873 $43,873 0 
3896 237. Unite Private Networks, LLC $1,187 $450,344 $451,531 2 
0500 238. United Farmers Telephone Company $329,186 $2,192 $331,378 497 
0539 239. Van Buren Telephone Company, Inc. $919,010 $116,717 $1,035,727 1,994 
0502 240. Van Horne Cooperative Telephone Company $161,839 $13,355 $175,194 485 
4112 241. Velocity The Greatest Phone Company Ever, Inc. $6,110 $5 $6,115 18 
0504 242. Ventura Telephone Company, Inc. $100,120 $34,092 $134,212 443 
4346 243. ViaSat, Inc. $56,536 $19,840 $76,376 235 
0507 244. Villisca Farmers Telephone Company $269,404 $16,373 $285,777 697 
3305 245. Walnut Communications $0 $64,600 $64,600 0 

0509 246. 
Walnut Telephone Company d/b/a Walnut 
Communications (ILEC) $628,849 $61,304 $690,153 581 

4448 247. Waverly Communications Utility $0 $0 $0 0 
0510 248. Webb Dickens Telephone Corp. $80,033 $2,464 $82,497 250 
0511 249. Webster-Calhoun Cooperative Telephone Association $1,319,884 $135,015 $1,454,899 3,812 
0512 250. Wellman Cooperative Telephone Association $386,045 $34,270 $420,315 1,185 
0540 251. West Iowa Telephone Company $1,072,781 $238,799 $1,311,580 3,446 
0514 252. West Liberty Telephone Company $1,018,590 $60,691 $1,079,281 2,948 
0516 253. Western Iowa Telephone Association $1,009,193 $62,433 $1,071,626 2,923 
0517 254. Westside Independent Telephone Company $116,594 $3,873 $120,467 274 

PUBLIC VERSION



2015 Local Exchange Carriers
Assessable Revenues and Dual Party Assessable Revenues

2015 Local Exchange Carriers Page 6 of 10

RC No. No. Local Exchange Carriers

Iowa Local 
Exchange 

Gross Operating 
Revenues

Iowa Intrastate 
Interexchange 

Revenues
Dual Party 
Revenue

Total 
Access 
Lines

3795 1. Access Point, Inc. $87,382 $3,593 $90,975 241 

4379 255. 
West Telecom Services, LLC f/k/a Hypercube Telecom, 
LLC $156 $0 $156 0 

0263 256. Windstream Iowa Communications, Inc. $51,846,388 $13,259,581 $65,105,969 139,685 
3584 257. Windstream Iowa-Comm, Inc. $3,257,794 $337,470 $3,595,264 5,857 
3808 258. Windstream IT Comm, LLC $1,625,646 $119,032 $1,744,678 3,101 
3835 259. Windstream KDL, Inc. $0 $2,593,870 $2,593,870 0 
0433 260. Windstream Montezuma, Inc. $527,200 $439,840 $967,040 1,379 
0532 261. Windstream Nebraska, Inc.
4091 262. Windstream Norlight, Inc. $0 $34,074 $34,074 0 
3027 263. Windstream NTI, Inc. $0 $2,202 $2,202 0 
3109 264. Windstream of the Midwest, Inc. $116,025 $43,426 $159,451 179 
0519 265. Winnebago Cooperative Telecom Association $2,045,729 $347,682 $2,393,411 6,409 
0524 266. Woolstock Mutual Telephone  Association $30,435 $20,698 $51,133 144 
0518 267. WTC Communications Inc. $575,840 $57,801 $633,641 1,068 
0525 268. Wyoming Mutual Telephone Company $181,512 $25,422 $206,934 453 
3747 269. XO Communications Services, LLC $0 $1,024,659 $1,024,659 (1)
3810 270. YMax Communications Corporation $0 $0 $0 0 

Total Local Exchange Carriers $399,630,434 $76,649,386 $476,279,820 1,095,658 

Didn't file in 2015.

Note (1):  Filed Confidentially.

       OrbitCom had no customers as of 12/31/2015.

Source:  IUB Telecommunications Utility Letter.

(2)

(3):  The assets of OrbitCom, Inc. were sold to Birch Communications on June 4, 2015.  

(2):  WRU-2011-0003-0532 - The Board finds that it would be an undue hardship for Windstream Nebraska to prepare 
       the financial data associated with a single customer for the purpose of filing an annual report with the Board. 
       Moreover, omission of this single customer from any statewide calculations performed by the Board for the 
       apportionment of costs will not have a significant effect on statewide totals.

PUBLIC VERSION



2015 Interexchange Carriers
Assessable Revenues and Dual Party Assessable Revenues

2015 Interexchange Carriers Page 7 of 10

RC 
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4268 1. 1 800 Collect, Inc. $0 $1,329 $1,329 
3852 2. ABA Net, LLC $0 
3702 3. Access One, Inc. $0 $11,789 $11,789 
3781 4. AccessLine Communications Corporation $0 $52,154 $52,154 
3721 5. Advanced Integrated Technologies, Inc. $0 $23,766 $23,766 
3438 6. Advantage Telecommunications, Corp. $0 $640 $640 
3890 7. Aero Communications, LLC $0 $0 $0 
3166 8. Affinity Network Incorporated $0 $0 $0 
3842 9. Airespring, Inc. $0 $574,226 $574,226 
3174 10. Airnex Communications, Inc. $0 
4073 11. Alliance Global Networks, LLC $0 $0 $0 
3439 12. Alliance Group Services, Inc. $0 $0 $0 
4421 13. Allvoitel, Inc. $0 
3303 14. Alpine Long Distance, LC $0 $226,104 $226,104 
3866 15. America Net, LLC $0 $6,077 $6,077 
3533 16. American Phone Services Corp. $0 $995 $995 
3346 17. American Telecommunications Systems, Inc. $0 $1,415 $1,415 
3557 18. AmericaTel Corporation $0 
0357 19. AmeriVision Communications, Inc. $0 $20,873 $20,873 
3475 20. ANPI Business, LLC $0 $8,216 $8,216 
4261 21. ANPI, LLC $0 $3,377,875 $3,377,875 
3301 22. Association Administrators, Inc. $0 $2 $2 
3759 23. B & B Communications Network, Inc. $0 $61,503 $61,503 
3626 24. BCN Telecom, Inc. d/b/a Lambeau Telecom Company $3,963 $13,968 $17,931 
3765 25. Broadwing Communications, LLC $1,444 $13,069 $14,513 
3595 26. Buehner-Fry, Inc. $0 $0 $0 
0361 27. Business Discount Plan, Inc. $0 $0 $0 
3705 28. Business Network Long Distance, Inc. $0 $1,732 $1,732 
3014 29. Business Telecom, Inc. $0 $0 $0 
3857 30. Cause Based Commerce Inc. $0 $29,872 $29,872 
4290 31. Central Iowa Broadband, Inc. $37,271 $10,650 $47,921 
4058 32. Central Telecom Long Distance, Inc. $0 $400 $400 
3753 33. Cincinnati Bell Any Distance Inc. $0 $4,711 $4,711 
4066 34. CIS Connected LLC $0 $0 $0 
3047 35. Citizens Communications Company $0 $59,527 $59,527 
4130 36. Citrix System, Inc. f/k/a Grasshopper Group, LLC $0 $22,891 $22,891 
4407 37. City Communications, Inc. $0 $0 $0 
3153 38. CL Tel Long Distance, Inc. $0 $190,218 $190,218 
3187 39. Comcast Phone of Iowa, LLC $0 $894 $894 
4262 40. Common Point LLC $0 $2,501 $2,501 
3737 41. Communications Network Billing, Inc. $0 $1,676 $1,676 
3031 42. Complete Communication Services, Corp. $0 $12,608 $12,608 
3436 43. ComTech 21, LLC $0 $605 $605 
4288 44. Conectado, Inc. $0 $0 $0 
4368 45. Consolidated Communications of Minnesota Company $44,366 $0 $44,366 
3741 46. Consolidated Communications Public Services, LLC $0 $0 $0 
3740 47. Consolidated Telecom, Inc. $0 $0 $0 
3680 48. Consumer Telcom, Inc. $0 $432 $432 
3677 49. Convergia, Inc. $131 $0 $131 
3731 50. Cooperative Communications, Inc. $0 $26 $26 
4353 51. Correct Solutions, LLC $0 $0 $0 
3158 52. CST Communications, Inc. $0 $102,567 $102,567 
3006 53. CTC Communications Corp. d/b/a EarthLink Business $0 $0 $0 
3397 54. Cumberland Long Distance $0 $0 $0 
3099 55. Custom Teleconnect, Inc. $0 $22,289 $22,289 
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4268 1. 1 800 Collect, Inc. $0 $1,329 $1,329 
4170 56. Cytel, Inc. $0 $0 $0 
4121 57. DCT Telecom Group, Inc. $0 $1,424 $1,424 
475 58. DeltaCom LLC d/b/a EarthLink Business $1,895 $4,418 $6,313 

4129 59. Discount Long Distance, LLC $0 $3,259 $3,259 
4135 60. DSI-ITI, LLC $0 $132,354 $132,354 
3349 61. EarthLink Business, LLC $2,744 $21,740 $24,484 
4294 62. Eastlight L.C. d/b/a Natel $0 $10,292 $10,292 
3609 63. Easton Telecom Services, LLC $0 $1,119 $1,119 
3070 64. Electric Lightwave, LLC $0 $9,480 $9,480 
3827 65. Encartele, Inc. $0 $67,556 $67,556 
3500 66. Encompass Communications, LLC $0 $0 $0 
3442 67. Enhanced Communications Group, LLC $0 $1,058 $1,058 
3196 68. Enhanced Communications Network, Inc. $0 $553 $553 
4090 69. Evertek, Inc. $0 $17,082 $17,082 
3674 70. Express Communications, Inc. $0 $0 $0 
3856 71. First Choice Technology, Inc. $0 $2,217 $2,217 
3794 72. First Fiber Corporation $96,448 $8,087 $104,535 
3154 73. FMTC Long Distance $0 $265,360 $265,360 
4263 74. GC Pivotal, LLC $0 
0558 75. Global Crossing Telecommunications, Inc. $722 $88,308 $89,030 
0243 76. Global Tel*Link Corporation $0 $6,706 $6,706 
3312 77. Globalinx Enterprises, Inc. $0 $3,039 $3,039 
3611 78. Gold Line Telemanagement Inc. $0 $30 $30 
4075 79. HunTel CableVision, Inc. d/b/a HunTel Communications $0 $0 $0 
3790 80. IBFA Acquisition Company, LLC
3202 81. IDT America, Corp. $0 $42,578 $42,578 
3789 82. inContact $0 $168,536 $168,536 
3769 83. Inmate Calling Solutions, LLC $0 $239,874 $239,874 
3796 84. InSITE Solutions LLC $0 $0 $0 
3850 85. Integrated Services, Inc. $0 $6,148 $6,148 
0267 86. Intellicall Operator Services, Inc. $0 $5,246 $5,246 
3314 87. International Telcom, LTD $0 $2,482 $2,482 
3619 88. Intrado Communications Inc. $0 $0 $0 
3707 89. KDDI America, Inc. $0 $5,124 $5,124 
3631 90. La Porte City Long Distance $0 $25,958 $25,958 
4123 91. Lattice Incorporated $0 $176,349 $176,349 
3447 92. LCR Telecommunications, LLC $0 $646 $646 
3613 93. Legacy Long Distance International, Inc. $0 $256 $256 
3697 94. Legent Comm LLC $0 $3,023 $3,023 
3045 95. Long Distance Consolidated Billing Company $0 $2,515 $2,515 
3452 96. LoTel, Inc. $0 $1,243 $1,243 
3492 97. MCI Communications Services, Inc. $0 $7,597,858 $7,597,858 
3906 98. MidlandsNet LLC $0 $163,940 $163,940 
3872 99. Miracle Communications, Inc. $0 $0 $0 
3880 100. Mobilitie, LLC $0 $0 $0 
3871 101. Multiline Long Distance, Inc. $0 $5,851 $5,851 
3608 102. National Access Long Distance, Inc. $0 $3,783 $3,783 
3692 103. National Directory Assistance, LLC $0 $34 $34 
0473 104. Nationwide Long Distance Service, Inc. $0 $2,331 $2,331 
3659 105. NECC Telecom, Inc. $0 $166 $166 
3838 106. NEIT Services LLC $11,317 $33,821 $45,138 
4072 107. Net Talk.com, Inc.
3411 108. Network Billing Systems, LLC $0 $1,403 $1,403 
3347 109. Network Communication International Corp. $0 $329,457 $329,457 
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4268 1. 1 800 Collect, Inc. $0 $1,329 $1,329 
3877 110. Network Enhanced Technologies, Inc. $0 $0 $0 
3801 111. Network Service Billing, Inc. $0 $3,122 $3,122 
3506 112. NetworkIP, LLC $0 $0 $0 
3865 113. New Horizons Communications Corp. $0 $13,035 $13,035 
3888 114. Nexus Communications, Inc. $0 $83,771 $83,771 
3666 115. NobelTel, LLC $0 $0 $0 
0591 116. NOS Communications, Inc. $0 $4,637 $4,637 
3167 117. NOSVA, Limited Partnership $0 $17,931 $17,931 
4061 118. NovaTel Ltd., Inc. $0 $36,456 $36,456 
3616 119. OneLink Communications, Inc. $0 $27 $27 
3356 120. Opcom, Inc. $0 $640 $640 
0265 121. Operator Service Company, LLC $0 $0 $0 
3263 122. OPEX Communications, Inc. $0 $66,809 $66,809 
3081 123. PAETEC Communications, Inc. $0 $95,113 $95,113 
3398 124. Palmer Long Distance, Inc. $0 $9,067 $9,067 
3881 125. Panora Telecommunications, Inc. $0 $36,671 $36,671 
4110 126. Pay-Tel Communications, Inc. $0 $0 $0 
4297 127. PEG Bandwidth IA, LLC $0 $0 $0 
3535 128. PNG Telecommunications, Inc. $238,899 $79,374 $318,273 
3019 129. Primus Telecommunications, Inc. $0 $21,081 $21,081 
3733 130. Protel Advantage, Inc. $0 $81 $81 
4064 131. Protocall, LLC $58,327 $21,640 $79,967 
3345 132. Public Communications Services, Inc. $0 $26,565 $26,565 
3876 133. Pulse Telecom, LLC $0 $138 $138 
4270 134. Q Link Wireless LLC $0 $56,385 $56,385 
3549 135. Reduced Rate Long Distance, LLC $0 $926 $926 
4313 136. Reliance Globalcom Services, Inc. $0 $0 $0 
3722 137. Reliance Telephone of Grand Forks, Inc. $53,218 $416,449 $469,667 
3498 138. Reliant Communications, Inc. $0 $0 $0 
4213 139. Residential Long Distance, Inc. $0 $0 $0 
3404 140. Rolling Hills Communications, Inc. $0 $0 $0 
3240 141. SBC Long Distance, LLC $0 $24,226 $24,226 
0241 142. Securus Technologies, Inc. $0 $1,390,023 $1,390,023 
3653 143. Silv Communication Inc. $0 $1,988 $1,988 
0280 144. Siouxland Telephone Company, Inc., $0 $0 $0 
3377 145. South Dakota Network, LLC $0 $0 $0 
3750 146. Southwest Communications, Inc. $0 $0 $0 
0293 147. Sprint Communications Company, L.P. $0 $344,817 $344,817 
3365 148. Story City Communications Inc. $0 $0 $0 
3744 149. Stratus Networks, Inc. f/k/a Access2Go, Inc. $0 
3591 150. Telecom Access Network, Inc.
3772 151. Telecom Management, Inc. d/b/a Pioneer Telephone $0 $75,553 $75,553 
3658 152. Telecom North America Inc. $0 $1,227 $1,227 
3751 153. Telecom One, Inc. f/k/a TCO Network, Inc. $0 $1,695 $1,695 
3648 154. Teledias Communications, Inc. $0 $2 $2 
3614 155. TeleUno, Inc. $0 $657 $657 
3712 156. Telrite Corporation $0 $70,967 $70,967 
3593 157. Ter Tel Enterprises, Inc. $0 $0 $0 
4343 158. TNCI Operating Company LLC $0 $105,803 $105,803 
4265 159. Total Access Telecom Inc. $0 $0 $0 
3527 160. Total Call International, Inc. $0 
4067 161. Total Holdings, Inc. $0 $468 $468 
3748 162. TouchTone Communications Inc. $0 $88,817 $88,817 
3270 163. Transworld Network, Corp. $0 $30,738 $30,738 
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4268 1. 1 800 Collect, Inc. $0 $1,329 $1,329 
0436 164. TTI National, Inc. $0 $51,894 $51,894 
4266 165. tw telecom of iowa llc $21,375 $88,173 $109,548 
3728 166. Twin City Capital, LLC $0 $107 $107 
3077 167. U.S. South Communications, Inc. $1,501 $1,141 $2,642 
3171 168. U.S. Telecom Long Distance, Inc. $0 $3,960 $3,960 
3818 169. United Telecom Inc. $0 $9,917 $9,917 
4211 170. US Signal Company, L.L.C. $0 $0 $0 
3258 171. Value-Added Communications, Inc. $0 $26,565 $26,565 
4084 172. Vanco US, LLC $0 $0 $0 

3057 173.
Verizon Long Distance LLC f/k/a Bell Atlantic 
Communications Inc. $0 $53,014 $53,014 

0307 174. Verizon Select Services Inc. $0 $442,155 $442,155 
3804 175. Voicecom Telecommunications, LLC $0 $3,705 $3,705 
3306 176. Webster-Calhoun Long Distance Inc. $0 $143,289 $143,289 
4301 177. Western Iowa Long Distance $0 $119,436 $119,436 
3643 178. Wholesale Carrier Services, Inc. $0 $29,605 $29,605 
3338 179. Wiltel Communications, LLC $256 $22,103 $22,359 
4138 180. WiMacTel, Inc. $0 $1,098 $1,098 
3846 181. Windstream Communications, Inc. $0 $12,797 $12,797 
3696 182. Winnebago Transport Services, Inc. $1,303 $0 $1,303 
3308 183. Woolstock Fiber Company $7,224 $0 $7,224 
3003 184. Working Assets Funding Service, Inc. $0 $11,344 $11,344 
3803 185. Worldwide Telecommunications Inc. $0 $218 $218 
3604 186. X2Comm, Inc. $0 $7,168 $7,168 
4097 187. Xtension Services, Inc. $0 $1,807 $1,807 
4254 188. Zayo Enterprise Networks, LLC $15,000 $933 $15,933 
4305 189. Zayo Group, LLC $0 $215,942 $215,942 

Total Interexchange Carriers $597,404 $18,693,574 $19,290,978 

Didn't file in 2015.

Source:  IUB Telecommunications Utility Letter.
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Iowa Intrastate 
Interexchange 

Revenues
Dual Party 
Revenue

Total 
Access 
Lines

3795 1. Access Point, Inc. $78,688 $5,329 $84,017 245 
4411 2. Ace Link Telecommunications, Inc., d/b/a AcenTek $0 $0 $0 0 
0536 3. Ace Telephone Association $839,757 $664,399 $1,504,156 3,604 
3384 4. ACN Communication Services, Inc. $0 $3,980 $3,980 0 
3093 5. Advanced Network Communications, LLC $186,264 $54,163 $240,427 669 
4126 6. Airus, Inc. f/k/a IntelePeer, Inc. $0 $0 $0 0 
3428 7. Algona Municipal Utilities (Tele) $936,907 $0 $936,907 1,791 
3095 8. Alliance Communications Cooperative, Inc. $670,415 $451,509 $1,121,924 1,999 
4200 9. Alliance Connect, LLC $2,061,148 $101,662 $2,162,810 16,735 
3089 10. Alpine Communications L.C. $2,654,451 $0 $2,654,451 4,608 
3276 11. Alta Municipal Broadband Communications Utility $129,065 $83,946 $213,011 481 
0302 12. Andrew Telephone Company, Inc. $113,785 $10,609 $124,394 268 
0303 13. Arcadia Telephone Cooperative $63,730 $26,700 $90,430 242 
0290 14. AT&T Corp. $923,685 $7,497,990 $8,421,675 (1)
0306 15. Atkins Telephone Company, Inc. $270,849 $23,426 $294,275 890 
0309 16. Ayrshire Farmers Mutual Telephone Company $105,298 $0 $105,298 208 
0311 17. Baldwin-Nashville Telephone Company, Inc. $71,212 $9,259 $80,471 241 
3894 18. Bandwidth.com CLEC, LLC $0 $0 $0 0 
0312 19. Barnes City Cooperative Telephone Company $30,388 $3,298 $33,686 87 
0313 20. Bernard Telephone Company, Inc. $288,339 $16,496 $304,835 474 
0315 21. Blue Earth Valley Telephone Company $12,361 $13,281 $25,642 50 
0316 22. Breda Telephone Corporation $406,347 $11,691 $418,038 864 
3758 23. Broadband Dynamics, LLC $0 $733 $733 0 
3895 24. Broadview Networks, Inc. $0 $3,065 $3,065 44 
0317 25. Brooklyn Mutual Telecommunications Cooperative $706,510 $48,816 $755,326 1,230 
3098 26. BTC, Inc. $1,051,682 $170,619 $1,222,301 1,552 
3655 27. Budget Prepay, Inc. $612 $0 $612 1 
3646 28. BullsEye Telecom, Inc. $372,839 $6,950 $379,789 1,059 
0319 29. Butler-Bremer Mutual Telephone Company $400,541 $330,511 $731,052 1,697 
0531 30. Cannon Valley Telecom, Inc. $378 $277 $655 2 
0323 31. Cascade Communications Company $627,180 $61,447 $688,627 1,449 
0324 32. Casey Mutual Telephone Company $114,451 $5,839 $120,290 251 
3336 33. Cedar Communications, L.L.C. $128,153 $27,044 $155,197 197 
0326 34. Center Junction Telephone Company, Inc. $23,361 $2,862 $26,223 98 
0541 35. Central Scott Telephone Company $1,098,954 $50,438 $1,149,392 3,789 
0419 36. CenturyLink Communications, LLC $0 $14,198,390 $14,198,390 0 
0329 37. CenturyTel of Chester, Inc. d/b/a CenturyLink $4,205 $32,173 $36,378 109 
0459 38. CenturyTel of Postville, Inc. d/b/a CenturyLink $91,444 $291,061 $382,505 1,101 
0331 39. Citizens Mutual Telephone Cooperative $1,492,089 $0 $1,492,089 3,168 

0401 40. 
Citizens Telecommunications Company of Minnesota, 
LLC $97,579 $6,121 $103,700 241 

0332 41. Clarence Telephone Company, Inc. $322,018 $17,552 $339,570 624 
4413 42. Clarity Telecom, LLC d/b/a Vast Broadband $580,523 $161,320 $741,843 2,190 
0537 43. Clear Lake Independent Telephone Company $1,344,409 $560,801 $1,905,210 4,569 
0321 44. C-M-L Telephone Cooperative Association $260,710 $44,522 $305,232 675 
0333 45. Colo Telephone Company $170,593 $18,581 $189,174 539 
3281 46. CommChoice of Iowa, LLC $377,368 $97,379 $474,747 1,364 
0448 47. Communications 1 Network, Inc. $620,502 $111,799 $732,301 1,606 

3432 48. 
Community Cable Television Agency of O'Brien County, 
d/b/a The Community Agency and TCA $324,301 $326,035 $650,336 1,797 

3309 49. Coon Creek Telecommunications, Corp. $258,402 $39,168 $297,570 843 
0335 50. Coon Creek Telephone Company $161,464 $24,871 $186,335 384 
3172 51. Coon Rapids Municipal Communications Utility $191,883 $75,510 $267,393 665 
0336 52. Coon Valley Cooperative Telephone Association. Inc. $174,393 $18,184 $192,577 468 
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3795 1. Access Point, Inc. $78,688 $5,329 $84,017 245 
0338 53. Cooperative Telephone Company $338,978 $84,613 $423,591 1,210 
0339 54. Cooperative Telephone Exchange $97,113 $37,903 $135,016 577 
3114 55. Corn Belt Communications, Inc. $40,889 $30,474 $71,363 246 
0340 56. Corn Belt Telephone Company $117,247 $157,088 $274,335 663 
3102 57. Cox Iowa Telcom, LLC $5,687,670 $557,502 $6,245,172 $17,068 
4137 58. Crexendo Business Solutions, Inc. $0 $0 $0 0 
3090 59. Crystal Communications, Inc. $198,439 $97,788 $296,227 (1)
3590 60. CS Technologies, Inc. $729,142 $158,244 $887,386 1,848 
0344 61. Cumberland Telephone Company $69,484 $7,107 $76,591 241 
0345 62. Danville Mutual Telephone Company $212,298 $20,786 $233,084 690 
4167 63. dishNET Wireline L.L.C. $521,003 $0 $521,003 1,935 
0349 64. Dixon Telephone Company $107,442 $2,066 $109,508 374 
0350 65. Dumont Telephone Company $590,911 $232,750 $823,661 1,108 
0351 66. Dunkerton Telephone Cooperative $175,649 $27,960 $203,609 552 
0353 67. East Buchanan Telephone Cooperative $372,270 $71,950 $444,220 1,115 
0356 68. Ellsworth Cooperative Telephone Association $97,979 $44,738 $142,717 636 
0275 69. Embarq Missouri, Inc. $7,921 $6,629 $14,550 $21 
4089 70. EnTelegent Solutions, Inc. $8,285 $0 $8,285 24 
4065 71. Enventis Telecom, Inc. $330,810 $228,731 $559,541 (1)
0359 72. F&B Communications, Inc. $531,957 $119,975 $651,932 1,395 
0363 73. Farmers & Merchants Mutual Telephone Company $186,581 $75,513 $262,094 608 
0360 74. Farmers Cooperative Telephone Company $306,245 $72,192 $378,437 1,020 

0365 75. 
Farmers Mutual Cooperative Telephone Company of 
Harlan $1,369,726 $139,117 $1,508,843 3,400 

0364 76. 
Farmers Mutual Cooperative Telephone Company of 
Moulton $148,406 $28,530 $176,936 406 

0366 77. Farmers Mutual Telephone Company of Jesup $693,060 $137,882 $830,942 1,767 
0542 78. Farmers Mutual Telephone Company of Nora Springs $986,523 $10,230 $996,753 1,490 
0369 79. Farmers Mutual Telephone Company of Stanton $673,890 $46,437 $720,327 817 
0368 80. Farmers Mutual Telephone Cooperative of Shellsburg $639,509 $101,737 $741,246 1,665 
0370 81. Farmers Telephone Company of Batavia $98,500 $6,209 $104,709 262 
0371 82. Farmers Telephone Company of Essex $197,939 $12,012 $209,951 337 
0372 83. Farmers Telephone Company of Nora Springs $539,399 $9,516 $548,915 1,196 
0374 84. Fenton Cooperative Telephone Company $98,629 $22,646 $121,275 253 
3092 85. FiberComm, L.C. $3,100,278 $26,042 $3,126,320 7,292 
3855 86. First Communications, LLC $129,600 $149,596 $279,196 216 
3754 87. France Telecom Corporate Solutions L.L.C. $0 $0 $0 0 
0484 88. Frontier Communications of America, Inc. $0 $221,023 $221,023 0 
0259 89. Frontier Communications of Iowa, LLC $10,287,234 $2,002,334 $12,289,568 28,372 
3100 90. Geneseo Communications Services, Inc. $0 $0 $0 0 
3078 91. Goldfield Access Network, L.C. $815,773 $129,525 $945,298 2,442 
3293 92. Goldfield Communications Services, Corp. $0 $12,046 $12,046 0 
0379 93. Goldfield Telephone Company $193,949 $12,129 $206,078 366 
3129 94. Grand Mound Communications Company (CLEC) $181,990 $17,165 $199,155 172 
0381 95. Grand Mound Cooperative Telephone Association (ILEC) $163,168 $10,761 $173,929 450 
0383 96. Grand River Mutual Telephone Corporation $1,895,499 $260,879 $2,156,378 3,864 
3736 97. Granite Telecommunications, LLC $2,937,739 $205,191 $3,142,930 7,178 
3798 98. Great Lakes Communication Corp. d/b/a IGL $298,090 $252,731 $550,821 9,812 
4103 99. Greenway Communications, LLC $0 $0 $0 0 
0386 100. Griswold Cooperative Telephone Company $660,939 $64,901 $725,840 1,572 
3334 101. Grundy Center Communications Utilities $139,361 $115,170 $254,531 849 
3530 102. Guthrie Telecommunications Network, Inc. $175,321 $98,005 $273,326 582 
3592 103. Harlan Municipal Utilities (Tele) $290,422 $10,621 $301,043 921 
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3795 1. Access Point, Inc. $78,688 $5,329 $84,017 245 
0530 104. Harmony Telephone Company $8,752 $7,107 $15,859 40 
3274 105. Hawarden, City of $337,273 $42,833 $380,106 790 
0390 106. Hawkeye Telephone Company $131,607 $16,989 $148,596 358 
0482 107. Heart of Iowa Communications Cooperative $984,253 $358,257 $1,342,510 $4,110 
4063 108. Heart of Iowa Ventures, LLC $583,706 $131,418 $715,124 461 

3118 109. 
Heartland Telecommunications Company of Iowa d/b/a 
Enventis $2,320,680 $102,999 $2,423,679 (1)

0393 110. Hospers Telephone Exchange Inc. $280,546 $60,293 $340,839 523 
0394 111. Hubbard Cooperative Telephone Association $215,816 $18,099 $233,915 570 
4418 112. HunTel Communications Inc. $0 $0 $0 0 
0396 113. Huxley Communications Cooperative $394,024 $18,937 $412,961 1,477 
4379 114. Hypercube Telecom, LLC $504 $0 $504 0 
0535 115. IAMO Telephone Company $89,622 $4,067 $93,689 267 
3869 116. ImOn Communications, LLC $2,480,907 $640,744 $3,121,651 9,513 
3816 117. Independence Light & Power, Telecommunications $492,844 $105,857 $598,701 2,052 
3106 118. Independent Networks, L.C. $138,539 $1,261 $139,800 295 
4087 119. iNetworks Group, Inc. $0 $0 $0 0 
4416 120. Integrated Path Communications LLC $0 $0 $0 0 
0397 121. Interstate 35 Telephone Company, Inc. $326,313 $63,396 $389,709 977 
3863 122. Interstate Cablevision Company $0 $0 $0 0 

0465 123. 
Ionex Communications North, Inc. d/b/a Birch 
Communications, Inc. $653,922 $683,133 $1,337,055 1,231 

0297 124. Iowa Network Services, Inc. $4,916,551 $1,649,353 $6,565,904 0 
3870 125. J Brown Development Group, LLC $0 $0 $0 0 
0538 126. Jefferson Telephone Company $1,067,161 $178,786 $1,245,947 2,609 
0399 127. Jordan Soldier Valley Telephone Company $134,735 $44,352 $179,087 453 
0400 128. Kalona Cooperative Telephone Company, Inc. $507,667 $648,768 $1,156,435 1,747 
0404 129. Keystone Farmers Cooperative Telephone Company $419,483 $50,408 $469,891 761 
3709 130. Killduff Telephone Company $22,859 $4,581 $27,440 176 
0408 131. La Motte Telephone Company $186,328 $41,799 $228,127 565 
0410 132. La Porte City Telephone Company $627,526 $0 $627,526 1,353 
3266 133. Laurens Municipal Broadband Communications Utility $108,391 $68,733 $177,124 612 
0413 134. Lehigh Valley Cooperative Telephone Association $247,594 $213,344 $460,938 1,455 
3907 135. Lenox Municipal Communications Utilities $52,888 $1,973 $54,861 192 
3282 136. Level 3 Communications, LLC $157,571 $95,744 $253,315 2,724 
3423 137. LH Telecom, Inc. $0 $0 $0 0 
3275 138. LISCO Corporation $1,303,668 $388,178 $1,691,846 5,084 
0415 139. Lone Rock Cooperative Telephone Company $93,921 $10,247 $104,168 225 
3612 140. Long Lines Metro, Inc. $466,018 $43,913 $509,931 1,066 
0416 141. Lost Nation Elwood Telephone Company $324,911 $33,814 $358,725 741 
3290 142. Louisa Communications, L.C. $175,771 $17,931 $193,702 583 
0418 143. Lynnville Telephone Company $54,584 $11,785 $66,369 509 
0534 144. Mabel Cooperative Telephone Company $169,036 $10,395 $179,431 862 
3688 145. Mahaska Communication Group, LLC $1,178,539 $160,200 $1,338,739 3,825 

3521 146. 
Manning Municipal Communication & Television System 
Utility $123,080 $41,771 $164,851 522 

3526 147. Mapleton Communications Management Agency $128,675 $43,360 $172,035 474 
0422 148. Marne & Elk Horn Telephone Company $453,642 $78,532 $532,174 1,162 
0423 149. Martelle Cooperative Telephone Association $57,449 $4,869 $62,318 214 
0424 150. Massena Telephone Company Inc. $152,638 $32,322 $184,960 394 
0561 151. Matrix Telecom, Inc. $20,683 $50,592 $71,275 0 
3755 152. MCC Telephony of Iowa LLC $22,341,687 $13,826,700 $36,168,387 137,338 
3760 153. McGraw Communications, Inc. $6,721 $1,387 $8,108 0 
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3795 1. Access Point, Inc. $78,688 $5,329 $84,017 245 

0341 154. 
MCImetro Access Transmission Services, LLC d/b/a 
Verizon Access Transmission Services $733,137 $0 $733,137 1,246 

2504 155. 
McLeodUSA Telecommunications Services, LLC d/b/a 
PAETEC Business Services $8,996,007 $2,466,701 $11,462,708 10,239 

0426 156. Mechanicsville Telephone Company $235,143 $21,987 $257,130 581 
0435 157. Mediapolis Telephone Company $681,039 $212,859 $893,898 1,705 
3799 158. Metropolitan Telecommunications of Iowa, Inc. $571,104 $18,747 $589,851 1,747 
4275 159. Mid-Iowa Telecom, LLC $1,021 $1,021 $2,042 953 
0427 160. Miles Cooperative Telephone Association $146,603 $15,282 $161,885 473 
3352 161. Minburn Telecommunications, Inc. $160,318 $91,200 $251,518 596 
0430 162. Minburn Telephone Company $107,036 $47,513 $154,549 295 
0431 163. Minerva Valley Telephone Company, Inc. $275,468 $30,842 $306,310 615 
4410 164. Missouri Network Alliance, LLC $0 $0 $0 0 
4041 165. Mitel NetSolutions, Inc. $6,876 $17,896 $24,772 85 
0432 166. Modern Cooperative Telephone Company Inc. $212,493 $48,855 $261,348 712 
4094 167. Monarc Technologies, LLC $88,353 $213,905 $302,258 455 
0543 168. Mutual Telephone Company $1,827,335 $412,299 $2,239,634 3,530 
0438 169. Mutual Telephone Company of Morning Sun $128,963 $25,728 $154,691 370 
3884 170. Neutral Tandem-Iowa, LLC $0 $787,126 $787,126 0 
3418 171. NexGen Integrated Communications, L.L.C. $199,295 $6,170 $205,465 2,695 
0443 172. North English Cooperative Telephone Company $207,221 $45,809 $253,030 662 
0417 173. Northeast Iowa Telephone Company $439,568 $208,998 $648,566 1,562 
0544 174. Northern Iowa Telephone Company $633,571 $22,130 $655,701 1,718 
4296 175. Northland Communications, Inc. $111,143 $0 $111,143 460 
0545 176. Northwest Iowa Telephone Company LLC $1,063,494 $104,189 $1,167,683 4,049 
0447 177. Northwest Telephone Cooperative Association $611,390 $26,909 $638,299 990 
0449 178. Ogden Telephone Company $419,182 $29,150 $448,332 1,255 
0450 179. Olin Telephone Company, Inc. $194,810 $23,233 $218,043 487 
3704 180. Omnitel Communications $758,195 $9,572 $767,767 1,615 
0451 181. Onslow Cooperative Telephone Association $51,554 $9,257 $60,811 154 
0578 182. Onvoy, Inc. $21,274 $14,283 $35,557 117 
0452 183. Oran Mutual Telephone Company $62,259 $9,147 $71,406 233 
3434 184. Orange City Communications, L.L.P. $588,404 $246,772 $835,176 1,742 
3654 185. OrbitCom, Inc. $958,185 $56,209 $1,014,394 2,445 
3583 186. Osage Municipal Communications Utility $242,194 $50,687 $292,881 1,074 
0454 187. Palmer Mutual Telephone Company $114,645 $11,728 $126,373 232 
0455 188. Palo Cooperative Telephone Association $216,034 $27,915 $243,949 466 
0456 189. Panora Communications Cooperative $574,718 $77,552 $652,270 1,547 
0378 190. Partner Communications Cooperative Association $1,105,848 $95,696 $1,201,544 2,372 
0458 191. Peoples Telephone Company $195,189 $269,587 $464,776 627 
0529 192. Prairie Telephone Company, Inc. $257,042 $8,422 $265,464 578 
0460 193. Prairieburg Telephone Company, Inc. $80,374 $2,680 $83,054 142 
3791 194. Preferred Long Distance, Inc. $678,947 $70,563 $749,510 940 
3831 195. Premier Communications, Inc. $1,483,541 $41,289 $1,524,830 3,881 
0461 196. Preston Telephone Company $405,938 $42,142 $448,080 933 
3555 197. QuantumShift Communications, Inc. $7,461 $7,461 $14,922 14 
0272 198. Qwest Corporation d/b/a CenturyLink QC $184,476,493 $205,731 $184,682,224 476,379 
0463 199. Radcliffe Telephone Company, Inc. $142,908 $34,392 $177,300 404 
0464 200. Readlyn Telephone Company $242,306 $40,665 $282,971 661 
3775 201. Reasnor Telephone Company, LLC $34,948 $6,171 $41,119 172 
3529 202. Reinbeck Municipal Telecommunications Utility $118,795 $15,300 $134,095 401 
0467 203. Ringsted Telephone Company $142,616 $0 $142,616 300 
0380 204. River Valley Telecommunications Cooperative $411,219 $433,924 $845,143 1,259 
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3795 1. Access Point, Inc. $78,688 $5,329 $84,017 245 
0469 205. Rockwell Cooperative Telephone Association $187,833 $116,114 $303,947 974 
0470 206. Royal Telephone Company $98,297 $12,268 $110,565 310 
0472 207. Sac County Mutual Telephone Company $350,323 $48,327 $398,650 805 
0477 208. Schaller Telephone Company $734,091 $43,438 $777,529 1,232 
0334 209. Scranton Telephone Company $157,321 $5,172 $162,493 433 
0478 210. Searsboro Telephone Company $22,183 $16,007 $38,190 177 
0479 211. Sharon Telephone Company $296,145 $79,822 $375,967 855 
3903 212. Shell Rock Communications, Inc. $169,096 $46,269 $215,365 682 
4117 213. Shellsburg Cablevision, Inc. $76,359 $2,170 $78,529 589 
3080 214. South Central Communications, Inc. $817,894 $55,320 $873,214 1,579 
0483 215. South Slope Cooperative Telephone Company, Inc. $20,422,505 $0 $20,422,505 11,091 
0485 216. Southwest Telephone Exchange, Inc. $434,131 $39,049 $473,180 478 
4257 217. Spectrotel, Inc. $0 $29,510 $29,510 0 
4260 218. SpeedConnect, LLC $0 $0 $0 0 
3322 219. Spencer Municipal Communications Utility $2,024,983 $49,896 $2,074,879 3,740 
0486 220. Spring Grove Communications $13,241 $11,110 $24,351 $58 
0487 221. Springville Cooperative Telephone Association, Inc. $266,056 $25,910 $291,966 1,018 
0489 222. Stratford Mutual Telephone Company $145,205 $0 $145,205 541 
0490 223. Sully Telephone Association $287,229 $34,623 $321,852 646 
0491 224. Superior Telephone Cooperative $46,362 $6,963 $53,325 146 
4412 225. Talk America Services, LLC $0 $0 $0 0 
3096 226. Teleport Communications America, LLC $27,724 $0 $27,724 (1)
0493 227. Templeton Telephone Company $242,914 $9,086 $252,000 361 
0494 228. Terril Telephone Cooperative $197,711 $13,703 $211,414 257 
0495 229. Titonka Telephone Company $302,525 $30,879 $333,404 713 
4312 230. Toshiba America Information Systems, Inc. $13,818 $4,850 $18,668 47 
3393 231. TRX, Inc. $300 $41,937 $42,237 2 
3896 232. Unite Private Networks, LLC $1,187 $427,284 $428,471 2 
0500 233. United Farmers Telephone Company $316,948 $1,352 $318,300 504 
0539 234. Van Buren Telephone Company, Inc. $824,822 $126,165 $950,987 2,102 
0502 235. Van Horne Cooperative Telephone Company $154,644 $16,824 $171,468 493 
4112 236. Velocity The Greatest Phone Company Ever, Inc. $3,528 $65 $3,593 16 
0504 237. Ventura Telephone Company, Inc. $89,187 $37,790 $126,977 394 
4346 238. ViaSat, Inc. $26,775 $9,164 $35,939 1,149 
0507 239. Villisca Farmers Telephone Company $279,678 $17,944 $297,622 703 
4345 240. Voice Stream Network, Inc.
3305 241. Walnut Communications $0 $52,850 $52,850 0 

0509 242. 
Walnut Telephone Company d/b/a Walnut 
Communications (ILEC) $655,672 $71,463 $727,135 575 

0510 243. Webb Dickens Telephone Corp. $87,278 $1,849 $89,127 258 
0511 244. Webster-Calhoun Cooperative Telephone Association $1,360,345 $134,540 $1,494,885 3,876 
0512 245. Wellman Cooperative Telephone Association $365,463 $38,928 $404,391 1,194 
0540 246. West Iowa Telephone Company $1,147,492 $252,032 $1,399,524 3,773 
0514 247. West Liberty Telephone Company $955,824 $94,689 $1,050,513 2,971 
0516 248. Western Iowa Telephone Association $954,584 $52,619 $1,007,203 2,937 
0517 249. Westside Independent Telephone Company $121,116 $4,199 $125,315 283 
0263 250. Windstream Iowa Communications, Inc. $53,435,634 $16,943,703 $70,379,337 146,894 
3584 251. Windstream Iowa-Comm, Inc. $4,592,986 $436,416 $5,029,402 9,638 
3808 252. Windstream IT Comm, LLC $1,999,793 $214,774 $2,214,567 4,037 
3835 253. Windstream KDL, Inc. $0 $2,879,351 $2,879,351 0 
0433 254. Windstream Montezuma, Inc. $455,351 $472,526 $927,877 1,365 
0532 255. Windstream Nebraska, Inc. (2)
4091 256. Windstream Norlight, Inc. $0 $35,241 $35,241 0 
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RC No. No. Local Exchange Carriers

Iowa Local 
Exchange 

Gross Operating 
Revenues

Iowa Intrastate 
Interexchange 

Revenues
Dual Party 
Revenue

Total 
Access 
Lines

3795 1. Access Point, Inc. $78,688 $5,329 $84,017 245 
3027 257. Windstream NTI, Inc. $0 $6,471 $6,471 0 
3109 258. Windstream of the Midwest, Inc. $165,836 $49,010 $214,846 193 
0519 259. Winnebago Cooperative Telecom Association $1,960,171 $394,400 $2,354,571 6,209 
0524 260. Woolstock Mutual Telephone  Association $37,144 $23,350 $60,494 154 
0518 261. WTC Communications Inc. $547,309 $39,935 $587,244 1,096 
0525 262. Wyoming Mutual Telephone Company $151,374 $14,681 $166,055 459 
3747 263. XO Communications Services, LLC $948,426 $0 $948,426 (1)
3810 264. YMax Communications Corporation $0 $0 $0 0 

Total Local Exchange Carriers $413,616,045 $82,093,209 $495,709,254 1,114,667 

Didn't file in 2014.

Note (1):  Filed Confidentially.

Source:  IUB Telecommunications Utility Letter.

(2):  WRU-2011-0003-0532 - The Board finds that it would be an undue hardship for Windstream Nebraska to prepare 
       the financial data associated with a single customer for the purpose of filing an annual report with the Board. 
       Moreover, omission of this single customer from any statewide calculations performed by the Board for the 
       apportionment of costs will not have a significant effect on statewide totals.
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RC 
No. No. Interexchange Carriers

Iowa Local 
Exchange Gross 

Operating 
Revenues

Iowa Intrastate 
Interexchange 

Revenues
Dual Party 
Revenue

4268 1. 1 800 Collect, Inc. $0 $2,749 $2,749 
3852 2. ABA Net, LLC $0 $0 $0 
3702 3. Access One, Inc. $0 $13,173 $13,173 
3781 4. AccessLine Communications Corporation $0 $46,411 $46,411 
3721 5. Advanced Integrated Technologies, Inc. $0 $25,810 $25,810 
3438 6. Advantage Telecommunications, Corp. $0 $698 $698 
3890 7. Aero Communications, LLC $0 $0 $0 
3166 8. Affinity Network Incorporated $0 $0 $0 
3842 9. Airespring, Inc. $0 $633,347 $633,347 
3174 10. Airnex Communications, Inc. $0 $64 $64 
4073 11. Alliance Global Networks, LLC $0 $0 $0 
3439 12. Alliance Group Services, Inc. $0 $0 $0 
4421 13. Allvoitel, Inc. $0 $0 $0 
3303 14. Alpine Long Distance, LC $0 $236,493 $236,493 
3866 15. America Net, LLC $0 $10,091 $10,091 
3533 16. American Phone Services Corp. $0 $1,113 $1,113 
3346 17. American Telecommunications Systems, Inc. $0 $1,588 $1,588 
3557 18. AmericaTel Corporation $0 $5,087 $5,087 
0357 19. AmeriVision Communications, Inc. $0 $17,842 $17,842 
3475 20. ANPI Business, LLC $0 $2,841 $2,841 
4261 21. ANPI, LLC $0 $2,120,012 $2,120,012 
3301 22. Association Administrators, Inc.
3759 23. B & B Communications Network, Inc. $0 $71,112 $71,112 
3626 24. BCN Telecom, Inc. d/b/a Lambeau Telecom Company $96 $10,405 $10,501 
3082 25. BellSouth Long Distance, Inc. $0 $0 $0 
3765 26. Broadwing Communications, LLC $2,450 $9,747 $12,197 
3595 27. Buehner-Fry, Inc. $0 $0 $0 
0361 28. Business Discount Plan, Inc. $0 $0 $0 
3705 29. Business Network Long Distance, Inc. $0 $3,685 $3,685 
3014 30. Business Telecom, Inc. $0 $0 $0 
3857 31. Cause Based Commerce Inc. $0 $27,559 $27,559 
4058 32. Central Telecom Long Distance, Inc. $0 $539 $539 
3265 33. CenturyTel Fiber Company II, LLC $0 $0 $0 
2507 34. CenturyTel Long Distance, LLC $0 $11,174 $11,174 
3753 35. Cincinnati Bell Any Distance Inc. $0 $4,193 $4,193 
4066 36. CIS Connected LLC $0 $0 $0 
3047 37. Citizens Communications Company $0 $61,490 $61,490 
4407 38. City Communications, Inc.
3153 39. CL Tel Long Distance, Inc. $0 $184,291 $184,291 
3425 40. Clear World Communications Corporation $0 $178 $178 
0565 41. Coast International, Inc. $0 $525 $525 
3187 42. Comcast Phone of Iowa, LLC $0 $759 $759 
4262 43. Common Point LLC $0 $14,112 $14,112 
3737 44. Communications Network Billing, Inc. $0 $2,509 $2,509 
3031 45. Complete Communication Services, Corp. $0 $14,973 $14,973 
3436 46. ComTech 21, LLC $0 $559 $559 
4288 47. Conectado, Inc. $0 $0 $0 
3741 48. Consolidated Communications Public Services, LLC $0 $0 $0 
3740 49. Consolidated Telecom, Inc. $0 $0 $0 

3687 50.
Constitutional Telecommunications Incorporated d/b/a 
CTI Long Distance, Inc.

3680 51. Consumer Telcom, Inc. $0 $469 $469 
3677 52. Convergia, Inc. $139 $0 $139 
3731 53. Cooperative Communications, Inc. $0 $0 $0 
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RC 
No. No. Interexchange Carriers

Iowa Local 
Exchange Gross 

Operating 
Revenues

Iowa Intrastate 
Interexchange 

Revenues
Dual Party 
Revenue

4268 1. 1 800 Collect, Inc. $0 $2,749 $2,749 
4353 54. Correct Solutions, LLC $0 $0 $0 
3158 55. CST Communications, Inc. $0 $96,080 $96,080 
3006 56. CTC Communications Corp. d/b/a EarthLink Business $0 $128 $128 
3397 57. Cumberland Long Distance $0 $0 $0 
3099 58. Custom Teleconnect, Inc. $0 $20,549 $20,549 
4170 59. Cytel, Inc. $0 $3 $3 
4121 60. DCT Telecom Group, Inc. $0 $698 $698 
475 61. DeltaCom LLC d/b/a EarthLink Business $0 $112,016 $112,016 
4129 62. Discount Long Distance, LLC $0 $4,273 $4,273 
4135 63. DSI-ITI, LLC $0 $220,764 $220,764 
3349 64. EarthLink Business, LLC $0 $13,926 $13,926 
4294 65. Eastlight L.C. d/b/a Natel $0 $3,085 $3,085 
3609 66. Easton Telecom Services, LLC $0 $1,157 $1,157 
3070 67. Electric Lightwave, LLC $0 $11,990 $11,990 

3840 68.
Embarq Communications, Inc. d/b/a CenturyLink 
Communications $0 $2,066 $2,066 

3827 69. Encartele, Inc. $0 $67,842 $67,842 
3500 70. Encompass Communications, LLC $0 $0 $0 
3442 71. Enhanced Communications Group, LLC $0 $1,784 $1,784 
3196 72. Enhanced Communications Network, Inc. $0 $678 $678 
4090 73. Evertek, Inc. $0 $31,874 $31,874 
3674 74. Express Communications, Inc. $0 $0 $0 
3856 75. First Choice Technology, Inc. $0 $4,427 $4,427 
3794 76. First Fiber Corporation $89,924 $8,095 $98,019 
3154 77. FMTC Long Distance $0 $245,816 $245,816 
4263 78. GC Pivotal, LLC $0 $750 $750 
0558 79. Global Crossing Telecommunications, Inc. $356 $155,226 $155,582 
0243 80. Global Tel*Link Corporation $0 $15,600 $15,600 
3312 81. Globalinx Enterprises, Inc. $0 $16,246 $16,246 
3611 82. Gold Line Telemanagement Inc. $0 $54 $54 
4130 83. Grasshopper Group, LLC $0 $10,746 $10,746 
4075 84. HunTel CableVision, Inc. d/b/a HunTel Communications $0 $0 $0 
3790 85. IBFA Acquisition Company, LLC
3202 86. IDT America, Corp. $0 $54,987 $54,987 
3789 87. inContact, Inc. $0 $273,264 $273,264 
3156 88. Inmark Inc. $0 $16 $16 
3769 89. Inmate Calling Solutions, LLC $0 $335,002 $335,002 
3796 90. InSITE Solutions LLC $0 $0 $0 
3850 91. Integrated Services, Inc. $0 $8,902 $8,902 
0267 92. Intellicall Operator Services, Inc. $0 $8,937 $8,937 
3314 93. International Telcom, LTD $0 $2,833 $2,833 
3619 94. Intrado Communications Inc. $0 $0 $0 
3707 95. KDDI America, Inc. $0 $11,262 $11,262 
3631 96. La Porte City Long Distance $0 $29,501 $29,501 
4123 97. Lattice Incorporated $0 $304,410 $304,410 
3447 98. LCR Telecommunications, LLC $0 $189 $189 
4302 99. LDC Group, LLC
3841 100. Least Cost Routing, Inc.
3613 101. Legacy Long Distance International, Inc. $0 $203 $203 
3697 102. Legent Comm LLC $0 $4,253 $4,253 
3150 103. Local Long Distance, L.C. $95,235 $0 $95,235 
3045 104. Long Distance Consolidated Billing Company $0 $3,481 $3,481 
3452 105. LoTel, Inc. $0 $1,979 $1,979 
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RC 
No. No. Interexchange Carriers

Iowa Local 
Exchange Gross 
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Revenues

Iowa Intrastate 
Interexchange 

Revenues
Dual Party 
Revenue

4268 1. 1 800 Collect, Inc. $0 $2,749 $2,749 
4368 106. Mankato Citizens Telephone Company d/b/a Enventis $53,436 $0 $53,436 
3492 107. MCI Communications Services, Inc. $0 $7,600,978 $7,600,978 
3906 108. MidlandsNet LLC $0 $186,914 $186,914 
3872 109. Miracle Communications, Inc. $0 $0 $0 
3880 110. Mobilitie, LLC $0 $0 $0 
3871 111. Multiline Long Distance, Inc. $0 $9,521 $9,521 
3608 112. National Access Long Distance, Inc. $0 $5,382 $5,382 
3692 113. National Directory Assistance, LLC $0 $44 $44 
0473 114. Nationwide Long Distance Service, Inc. $0 $3,897 $3,897 
3659 115. NECC Telecom, Inc. $0 $5,067 $5,067 
3838 116. NEIT Services LLC $0 $37,208 $37,208 
3536 117. Net One International, Inc. $0 $173 $173 
4072 118. Net Talk.com, Inc.
3411 119. Network Billing Systems, LLC $0 $2,094 $2,094 
3347 120. Network Communication International Corp. $0 $138,846 $138,846 
3877 121. Network Enhanced Technologies, Inc. $0 $0 $0 
0248 122. Network Operator Services, Inc. $0 $0 $0 
3801 123. Network Service Billing, Inc. $0 $5,528 $5,528 
3506 124. NetworkIP, LLC $0 $0 $0 
3454 125. New Century Telecom, Inc. $0 $0 $0 
3865 126. New Horizons Communications Corp. $0 $2,726 $2,726 
3888 127. Nexus Communications, Inc. $0 $88,401 $88,401 
3666 128. NobelTel, LLC $0 $1 $1 
0591 129. NOS Communications, Inc. $0 $27,886 $27,886 
3167 130. NOSVA, Limited Partnership $0 $12,926 $12,926 
4061 131. NovaTel Ltd., Inc. $0 $66,736 $66,736 
3616 132. OneLink Communications, Inc. $0 $67 $67 
3356 133. Opcom, Inc. $0 $1,982 $1,982 
0265 134. Operator Service Company, LLC $0 $0 $0 
3263 135. OPEX Communications, Inc. $0 $207,415 $207,415 
3081 136. PAETEC Communications, Inc. $0 $35,012 $35,012 
3398 137. Palmer Long Distance, Inc. $0 $11,836 $11,836 
3881 138. Panora Telecommunications, Inc. $40,395 $0 $40,395 
4110 139. Pay-Tel Communications, Inc. $0 $0 $0 
4297 140. PEG Bandwidth IA, LLC $0 $0 $0 
3535 141. PNG Telecommunications, Inc. $280,502 $97,725 $378,227 
3019 142. Primus Telecommunications, Inc. $0 $32,004 $32,004 
3733 143. Protel Advantage, Inc. $0 $90 $90 
4064 144. Protocall, LLC $0 $44,332 $44,332 
3345 145. Public Communications Services, Inc. $0 $24,803 $24,803 
3876 146. Pulse Telecom, LLC $0 $210 $210 
4270 147. Q Link Wireless LLC $0 $30,509 $30,509 
3668 148. Qwest LD Corp. (QLDC) d/b/a CenturyLink LD $0 $1,552,100 $1,552,100 
3549 149. Reduced Rate Long Distance, LLC $0 $441 $441 
4313 150. Reliance Globalcom Services, Inc. $0 $15,000 $15,000 
3722 151. Reliance Telephone of Grand Forks, Inc. $53,430 $379,121 $432,551 
3498 152. Reliant Communications, Inc. $0 $0 $0 
4213 153. Residential Long Distance, Inc. $0 $0 $0 
3404 154. Rolling Hills Communications, Inc. $0 $0 $0 
3594 155. Royal Communications, Inc. $0 $0 $0 
3240 156. SBC Long Distance, LLC $0 $49,556 $49,556 
0241 157. Securus Technologies, Inc. $0 $1,493,741 $1,493,741 
3653 158. Silv Communication Inc. $0 $1,467 $1,467 
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Exchange Gross 

Operating 
Revenues

Iowa Intrastate 
Interexchange 

Revenues
Dual Party 
Revenue

4268 1. 1 800 Collect, Inc. $0 $2,749 $2,749 
0280 159. Siouxland Telephone Company, Inc., $139 $40 $179 
0305 160. SNET America, Inc. $0 $3 $3 
3377 161. South Dakota Network, LLC $0 $0 $0 
3750 162. Southwest Communications, Inc. $0 $0 $0 
0293 163. Sprint Communications Company, L.P. $0 $409,082 $409,082 
3365 164. Story City Communications Inc. $0 $0 $0 
3744 165. Stratus Networks, Inc. f/k/a Access2Go, Inc. $0 $23,651 $23,651 
3756 166. Tele Circuit Network Corporation
0498 167. Telecare, Inc.
3591 168. Telecom Access Network, Inc.
3772 169. Telecom Management, Inc. $0 $119,598 $119,598 
3658 170. Telecom North America Inc. $5,673 $1,521 $7,194 
3751 171. Telecom One, Inc. f/k/a TCO Network, Inc. $0 $223 $223 

0292 172.
Teleconnect Long Distance Services & Systems Company 
d/b/a Telecom*USA $0 $26,399 $26,399 

3648 173. Teledias Communications, Inc. $0 $10 $10 
3614 174. TeleUno, Inc. $0 $300 $300 
3712 175. Telrite Corporation $0 $85,884 $85,884 
3593 176. Ter Tel Enterprises, Inc. $0 $0 $0 
4343 177. TNCI Operating Company LLC $0 $172,474 $172,474 
4265 178. Total Access Telecom Inc. $0 $0 $0 
3527 179. Total Call International, Inc. $0 $45 $45 
4067 180. Total Holdings, Inc. $0 $680 $680 
3748 181. TouchTone Communications Inc. $0 $32,744 $32,744 
3270 182. Transworld Network, Corp. $0 $39,241 $39,241 
0436 183. TTI National, Inc. $0 $57,878 $57,878 
3843 184. TTUSA Acquisition, Inc. $0 $30 $30 
4266 185. tw telecom of iowa llc $94,353 $344 $94,697 
3728 186. Twin City Capital, LLC $0 $121 $121 
3077 187. U.S. South Communications, Inc. $6,942 $5,793 $12,735 
3171 188. U.S. Telecom Long Distance, Inc. $0 $4,838 $4,838 
3818 189. United Telecom Inc. $0 $9,291 $9,291 
4211 190. US Signal Company, L.L.C. $0 $0 $0 
3258 191. Value-Added Communications, Inc. $0 $185,417 $185,417 
4084 192. Vanco US, LLC $0 $1,940 $1,940 

3138 193.
Verizon Enterprise Solutions LLC f/k/a NYNEX Long 
Distance Company $0 $22 $22 

3057 194.
Verizon Long Distance LLC f/k/a Bell Atlantic 
Communications Inc. $0 $57,654 $57,654 

0307 195. Verizon Select Services Inc. $0 $296,896 $296,896 
3804 196. Voicecom Telecommunications, LLC $0 $14,662 $14,662 
3638 197. WDT World Discount Telecommunications $0 $0 $0 
3306 198. Webster-Calhoun Long Distance Inc. $0 $177,336 $177,336 
4301 199. Western Iowa Long Distance $0 $131,228 $131,228 
3643 200. Wholesale Carrier Services, Inc. $0 $29,667 $29,667 
3338 201. Wiltel Communications, LLC $202 $18,960 $19,162 
4138 202. WiMacTel, Inc. $0 $0 $0 
3846 203. Windstream Communications, Inc. $0 $13,942 $13,942 
3696 204. Winnebago Transport Services, Inc. $0 $0 $0 
3308 205. Woolstock Fiber Company $28,281 $433 $28,714 
3003 206. Working Assets Funding Service, Inc. $0 $14,601 $14,601 
3803 207. Worldwide Telecommunications Inc. $0 $0 $0 
3604 208. X2Comm, Inc. $0 $8,881 $8,881 
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No. No. Interexchange Carriers
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Iowa Intrastate 
Interexchange 
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Dual Party 
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4268 1. 1 800 Collect, Inc. $0 $2,749 $2,749 
4097 209. Xtension Services, Inc. $0 $18,000 $18,000 
3726 210. Yak Communications (America) Inc.
4254 211. Zayo Enterprise Networks, LLC $0 $585 $585 
4305 212. Zayo Group, LLC $0 $307,653 $307,653 

Total Interexchange Carriers $751,553 $20,060,496 $20,812,049 

Didn't file in 2014.

Note (1):  No reportable assessable revenues per letter dated March 27, 2015.

Source:  IUB Telecommunications Utility Letter.
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No. Local Exchange Carriers

Iowa Local 
Exchange 
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Operating 

Iowa Intrastate 
Interexchange 

Revenues
Dual Party 
Revenue

Total 
Access 
Lines

1. 360networks (USA) inc. $0 $0 $0 0 
2. 365 Wireless, LLC $0 $0 $0 0 
3. Access Point, Inc. $78,041 $4,889 $82,930 231 
4. Ace Telephone Association $865,381 $720,587 $1,585,968 3,745 
5. ACN Communication Services, Inc. $0 $6,431 $6,431 0 
6. Advanced Network Communications, LLC $203,792 $83,934 $287,726 696 
7. Algona Municipal Utilities (Tele) $1,057,883 $0 $1,057,883 1,879 
8. Alliance Communications Cooperative, Inc. $668,978 $519,527 $1,188,505 2,088 
9. Alliance Connect LLC $940,648 $12,946 $953,594 3,485 

10. Alpine Communications L.C. $2,854,535 $0 $2,854,535 4,672 
11. Alta Municipal Broadband Communications Utility $139,105 $73,890 $212,995 506 
12. Andrew Telephone Company, Inc. $105,993 $11,695 $117,688 270 
13. Arcadia Telephone Cooperative $60,897 $67,425 $128,322 265 
14. AT&T Corp. $886,628 $8,753,745 $9,640,373 (1)
15. Atkins Telephone Company, Inc. $269,275 $24,873 $294,148 864 
16. Ayrshire Farmers Mutual Telephone Company $109,014 $0 $109,014 211 
17. Baldwin-Nashville Telephone Company, Inc. $73,106 $8,318 $81,424 247 
18. Bandwidth.com CLEC, LLC $0 $0 $0 0 
19. Barnes City Cooperative Telephone Company $32,328 $4,879 $37,207 92 
20. Bernard Telephone Company, Inc. $280,855 $17,638 $298,493 477 
21. Blue Earth Valley Telephone Company $11,720 $16,113 $27,833 58 
22. Breda Telephone Corporation $397,512 $11,860 $409,372 877 
23. Broadband Dynamics, LLC $0 $7,030 $7,030 0 
24. Broadview Networks, Inc. $0 $1,774 $1,774 20 
25. Broadvox-CLEC, LLC $0 $0 $0 0 
26. Brooklyn Mutual Telecommunications Cooperative $350,493 $53,402 $403,895 1,245 
27. BTC, Inc. $1,109,141 $183,165 $1,292,306 1,588 
28. Budget Prepay, Inc. $992 $0 $992 1 
29. BullsEye Telecom, Inc. $361,765 $9,129 $370,894 987 
30. Butler-Bremer Mutual Telephone Company $345,428 $255,219 $600,647 1,810 
31. Cannon Valley Telecom, Inc. $40 $445 $485 3 
32. Cascade Communications Company $657,317 $60,385 $717,702 1,467 
33. Casey Mutual Telephone Company $75,668 $6,129 $81,797 270 
34. Cedar Communications, L.L.C. $118,556 $22,650 $141,206 198 
35. Center Junction Telephone Company $24,270 $2,870 $27,140 96 
36. Central Scott Telephone Company $1,196,809 $37,119 $1,233,928 4,020 
37. CenturyTel of Chester, Inc. d/b/a CenturyLink $9,618 $32,476 $42,094 106 
38. CenturyTel of Postville, Inc. d/b/a CenturyLink $148,108 $248,327 $396,435 1,152 
39. Citizens Mutual Telephone Cooperative $1,571,292 $0 $1,571,292 3,202 

40. 
Citizens Telecommunications Company of Minnesota, 
LLC $107,298 $6,758 $114,056 252 

41. Clarence Telephone Company, Inc. $363,249 $44,904 $408,153 625 
42. Clear Lake Independent Telephone Company $1,373,184 $650,246 $2,023,430 4,977 
43. C-M-L Telephone Cooperative Association $254,411 $66,326 $320,737 686 
44. Colo Telephone Company $162,882 $22,840 $185,722 553 
45. CommChoice of Iowa, LLC $393,715 $105,015 $498,730 1,440 
46. Communications 1 Network, Inc. $566,954 $105,702 $672,656 1,396 
47. Coon Creek Telecommunications Corp. $273,585 $45,869 $319,454 902 
48. Coon Creek Telephone Company $162,866 $25,421 $188,287 401 
49. Coon Rapids Municipal Communications Utility $194,402 $89,356 $283,758 680 
50. Coon Valley Cooperative Telephone Association $180,455 $19,979 $200,434 472 
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51. Cooperative Telephone Company $459,290 $86,591 $545,881 1,227 
52. Cooperative Telephone Exchange $96,634 $31,454 $128,088 578 
53. Corn Belt Communications, Inc. $39,142 $38,223 $77,365 213 
54. Corn Belt Telephone Company $117,630 $164,434 $282,064 665 
55. Cox Iowa Telcom, L.L.C. $5,788,947 $480,645 $6,269,592 17,230 
56. Crexendo Business Solutions, Inc. $0 $568 $568 0 
57. Crystal Communications, Inc. d/b/a Enventis $212,242 $126,175 $338,417 (1)
58. CS Technologies, Inc. $565,628 $102,512 $668,140 1,560 
59. Cumberland Telephone Company $80,038 $11,401 $91,439 260 
60. Danville Mutual Telephone Company $233,134 $25,532 $258,666 687 
61. dishNET Wireline L.L.C. $308,486 $0 $308,486 911 
62. Dixon Telephone Company $11,267 $1,768 $13,035 409 
63. Dumont Telephone Company $643,198 $180,262 $823,460 1,097 
64. Dunkerton Telephone Cooperative $183,301 $24,947 $208,248 559 
65. East Buchanan Telephone Cooperative $375,864 $90,086 $465,950 1,171 
66. Ellsworth Cooperative Telephone Association $85,180 $73,092 $158,272 641 
67. Embarq Missouri, Inc. $6,388 $10,831 $17,219 27 
68. EnTelegent Solutions, Inc. $12,630 $0 $12,630 35 
69. Enventis Telecom, Inc. $152,936 $12,727 $165,663 (1)
70. F&B Communications, Inc. $525,135 $92,075 $617,210 1,484 
71. Farmers & Merchants Mutual Telephone Company $247,687 $72,403 $320,090 612 
72. Farmers Cooperative Telephone Company $303,522 $70,787 $374,309 1,060 

73. 
Farmers Mutual Cooperative Telephone Company of 
Harlan $1,307,594 $160,047 $1,467,641 1,581 

74. 
Farmers Mutual Cooperative Telephone Company of 
Moulton $166,926 $30,093 $197,019 414 

75. Farmers Mutual Telephone Company of Jesup $721,739 $138,034 $859,773 1,788 
76. Farmers Mutual Telephone Company of Nora Springs $1,090,276 $15,688 $1,105,964 1,524 
77. Farmers Mutual Telephone Company of Stanton $704,176 $59,711 $763,887 836 
78. Farmers Mutual Telephone Cooperative of Shellsburg $619,407 $116,484 $735,891 1,768 
79. Farmers Telephone Company of Batavia $106,337 $7,330 $113,667 288 
80. Farmers Telephone Company of Essex $209,970 $20,069 $230,039 397 
81. Farmers Telephone Company of Nora Springs $529,389 $8,390 $537,779 1,254 
82. Fenton Cooperative Telephone Company $98,607 $24,833 $123,440 257 
83. FiberComm, L.C. $3,143,533 $29,673 $3,173,206 7,436 
84. First Communications, LLC $163,800 $172,382 $336,182 273 
85. France Telecom Corporate Solutions L.L.C. $0 $528 $528 0 
86. Frontier Communications of America, Inc. $0 $306,768 $306,768 0 
87. Frontier Communications of Iowa, Inc. $11,411,475 $2,015,657 $13,427,132 31,189 
88. Geneseo Communications Services, Inc. $0 $0 $0 0 
89. Goldfield Access Network, L.C. $884,898 $141,800 $1,026,698 2,553 
90. Goldfield Communications Services, Corp. $0 $14,023 $14,023 0 
91. Goldfield Telephone Company $200,155 $15,435 $215,590 397 
92. Grand Mound Communications Company (CLEC) $156,024 $3,489 $159,513 110 
93. Grand Mound Cooperative Telephone Association (ILEC) $168,513 $13,589 $182,102 429 
94. Grand River Mutual Telephone Corporation $1,861,346 $479,937 $2,341,283 3,980 
95. Granite Telecommunications, LLC $3,008,305 $257,589 $3,265,894 8,161 
96. Great Lakes Communication Corp. d/b/a IGL Teleconnect $312,139 $3,178 $315,317 8,439 
97. Greenway Communications, LLC $0 
98. Griswold Cooperative Telephone Company $698,325 $69,252 $767,577 1,577 
99. Grundy Center Communications Utilities $144,962 $124,797 $269,759 889 
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100. Guthrie Telecommunications Network, Inc. $189,506 $103,158 $292,664 585 
101. Harlan Municipal Utilities (Tele) $308,708 $11,495 $320,203 929 
102. Harmony Telephone Company $8,372 $7,104 $15,476 39 
103. Hawarden, City of $373,415 $59,099 $432,514 836 
104. Hawkeye Telephone Company $132,412 $13,991 $146,403 375 
105. Heart of Iowa Communications Cooperative $1,083,756 $382,225 $1,465,981 4,227 
106. Heart of Iowa Ventures, LLC $487,178 $96,198 $583,376 282 

107. 
Heartland Telecommunications Company of Iowa d/b/a 
Enventis $2,511,020 $88,345 $2,599,365 (1)

108. Hospers Telephone Exchange Inc. $278,237 $51,011 $329,248 539 
109. Hubbard Cooperative Telephone Association $222,331 $22,208 $244,539 624 
110. Huxley Communications Cooperative $423,875 $17,238 $441,113 1,550 
111. IAMO Telephone Company $86,543 $5,931 $92,474 262 
112. ImOn Communications, LLC $2,564,026 $610,807 $3,174,833 9,709 
113. Independence Light & Power, Telecommunications $507,002 $36,522 $543,524 (1)
114. Independent Networks, L.C. $140,365 $2,320 $142,685 285 
115. iNetworks Group, Inc. $0 
116. IntelePeer, Inc. $0 $52,377 $52,377 0 
117. Internet Solver, Inc. $422,073 $30,161 $452,234 2,882 
118. Interstate 35 Telephone Company, Inc. $341,036 $64,715 $405,751 978 
119. Interstate Cablevision Company $0 $0 $0 0 

120. 
Ionex Communications North, Inc d/b/a Birch 
Communications, Inc. $367,227 $379,035 $746,262 1,836 

121. Iowa Network Services, Inc. $5,072,258 $1,407,527 $6,479,785 0 
122. Jefferson Telephone Company $1,080,912 $190,533 $1,271,445 2,699 
123. Jordan Soldier Valley Telephone Company $138,982 $53,710 $192,692 471 
124. Kalona Cooperative Telephone Company, Inc. $594,687 $672,824 $1,267,511 1,746 
125. Keystone Farmers Cooperative Telephone Company $419,004 $52,004 $471,008 759 
126. Killduff Telephone Company $19,070 $6,144 $25,214 174 
127. Knology of the Plains, Inc. $591,560 $201,834 $793,394 2,303 
128. La Motte Telephone Company $186,940 $41,551 $228,491 572 
129. La Porte City Telephone Company $614,197 $0 $614,197 1,314 
130. Laurens Municipal Broadband Communications Utility $110,350 $61,324 $171,674 614 
131. Lehigh Valley Cooperative Telephone Association $247,417 $221,813 $469,230 1,456 
132. Lenox Municipal Communications Utilities $46,138 $3,813 $49,951 197 
133. LH Telecom, Inc. $0 $0 $0 0 
134. Local Internet Service Company d/b/a LISCO Corporation $1,281,068 $415,391 $1,696,459 5,203 
135. Lone Rock Cooperative Telephone Company $99,636 $8,278 $107,914 232 
136. Long Lines Metro, Inc. $458,054 $48,069 $506,123 1,071 
137. Lost Nation Elwood Telephone Company $336,959 $34,639 $371,598 770 
138. Louisa Communications, L.C. $188,366 $19,197 $207,563 420 
139. Lynnville Telephone Company $45,513 $13,356 $58,869 597 
140. Mabel Cooperative Telephone Company $168,058 $26,201 $194,259 868 
141. Mahaska Communication Group, LLC $1,222,401 $158,781 $1,381,182 3,928 

142. 
Manning Municipal Communication & Television System 
Utilities $121,427 $47,302 $168,729 553 

143. Mapleton Communications Management Agency $141,060 $49,916 $190,976 485 
144. Marne & Elk Horn Telephone Company $462,437 $68,650 $531,087 1,345 
145. Martelle Cooperative Telephone Association $58,948 $6,496 $65,444 238 
146. Massena Telephone Company Inc. $169,391 $29,890 $199,281 402 
147. Matrix Telecom, Inc. $31,197 $69,296 $100,493 0 
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148. MCC Telephony of Iowa LLC $21,533,005 $13,188,142 $34,721,147 133,475 
149. McGraw Communications, Inc. $6,373 $1,214 $7,587 0 

150. 
MCImetro Access Transmission Services, LLC d/b/a 
Verizon Access Transmission Services $879,236 $0 $879,236 1,544 

151. 
McLeodUSA Telecommunications Services, LLC d/b/a 
PAETEC Business Services $9,262,207 $4,650,256 $13,912,463 8,974 

152. Mechanicsville Telephone Company $221,397 $22,157 $243,554 589 
153. Mediapolis Telephone Company $674,649 $177,497 $852,146 1,725 
154. Metropolitan Telecommunications of Iowa, Inc. $470,366 $18,058 $488,424 1,583 
155. Miles Cooperative Telephone Association $148,229 $16,362 $164,591 508 
156. Minburn Telecommunications, Inc. $162,586 $88,352 $250,938 608 
157. Minburn Telephone Company $80,482 $47,376 $127,858 300 
158. Minerva Valley Telephone Company, Inc. $269,653 $31,736 $301,389 593 
159. Mitel NetSolutions, Inc. $6,858 $19,814 $26,672 23 
160. Modern Cooperative Telephone Company Inc. $207,370 $52,615 $259,985 727 
161. Monarc Technologies, LLC $60,148 $183,640 $243,788 375 
162. Mutual Telephone Company $2,321,651 $430,667 $2,752,318 3,814 
163. Mutual Telephone Company of Morning Sun $137,733 $38,261 $175,994 422 
164. Neutral Tandem-Iowa, LLC $0 $664,655 $664,655 0 
165. NexGen Integrated Communications, L.L.C. $204,502 $6,180 $210,682 2,370 
166. North English Cooperative Telephone Company $193,267 $45,848 $239,115 683 
167. Northeast Iowa Telephone Company $434,919 $214,402 $649,321 1,546 
168. Northern Iowa Telephone Company $793,732 $22,525 $816,257 1,746 
169. Northland Communications, Inc. $40,651 $0 $40,651 290 
170. Northwest Iowa Telephone Company LLC $1,155,611 $134,331 $1,289,942 4,219 
171. Northwest Telephone Cooperative Association $636,220 $25,828 $662,048 1,012 
172. Ogden Telephone Company $437,459 $33,507 $470,966 1,254 
173. Olin Telephone Company, Inc. $192,125 $21,559 $213,684 504 
174. OmniTel Communications $619,865 $7,490 $627,355 1,516 
175. Onslow Cooperative Telephone Association $53,523 $6,433 $59,956 163 
176. Oran Mutual Telephone Company $60,100 $14,724 $74,824 228 
177. Orange City Communications, L.L.P. $632,425 $245,576 $878,001 1,842 
178. OrbitCom, Inc. $1,097,947 $68,363 $1,166,310 2,709 
179. Osage Municipal Communications Utility $241,215 $52,748 $293,963 1,171 
180. Palmer Mutual Telephone Company $116,087 $5,204 $121,291 238 
181. Palo Cooperative Telephone Association $222,247 $54,642 $276,889 457 
182. Panora Communications Cooperative $591,562 $72,171 $663,733 1,541 
183. Partner Communications Cooperative Association $1,169,649 $102,317 $1,271,966 2,393 
184. Peoples Telephone Company $196,508 $251,735 $448,243 662 
185. Prairie Telephone Company, Inc. $289,624 $8,791 $298,415 621 
186. Prairieburg Telephone Company, Inc. $64,050 $2,767 $66,817 141 
187. Preferred Long Distance, Inc. $723,299 $32,702 $756,001 947 
188. Premier Communications, Inc. $1,662,897 $39,990 $1,702,887 3,601 
189. Preston Telephone Company $349,415 $42,585 $392,000 943 
190. QuantumShift Communications, Inc. $7,128 $7,128 $14,256 14 

191. 
Qwest Communications Company, LLC d/b/a 
CenturyLink QCC $0 $13,081,011 $13,081,011 0 

192. Qwest Corporation d/b/a CenturyLink QC $200,165,379 $265,903 $200,431,282 520,149 
193. Radcliffe Telephone Company, Inc. $149,177 $32,547 $181,724 417 
194. Readlyn Telephone Company $244,655 $44,009 $288,664 683 
195. Reasnor Telephone Company, LLC $30,975 $8,220 $39,195 170 
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196. Reinbeck Municipal Telecommunications Utility $127,270 $30,340 $157,610 440 
197. Ringsted Telephone Company $153,445 $0 $153,445 305 
198. River Valley Telecommunications Cooperative $455,077 $271,406 $726,483 1,287 
199. Rockwell Cooperative Telephone Association $189,385 $122,655 $312,040 998 
200. Sac County Mutual Telephone Company $373,035 $49,260 $422,295 811 
201. Schaller Telephone Company $745,775 $47,235 $793,010 1,336 
202. Scranton Telephone Company $152,006 $11,254 $163,260 433 
203. Searsboro Telephone Company $19,739 $17,249 $36,988 182 
204. Sharon Telephone Company $288,038 $58,881 $346,919 865 
205. Shell Rock Communications, Inc. $165,348 $68,737 $234,085 719 
206. Shellsburg Cablevision, Inc. $54,395 $1,678 $56,073 447 
207. South Central Communications, Inc. $810,241 $65,163 $875,404 1,641 
208. South Slope Cooperative Telephone Company, Inc. $18,605,342 $0 $18,605,342 11,719 
209. Southwest Telephone Exchange, Inc. $392,113 $39,205 $431,318 482 
210. Spectrotel, Inc. $0 $2,494 $2,494 0 
211. SpeedConnect, LLC $0 $0 $0 0 
212. Spencer Municipal Communications Utility $2,435,877 $39,826 $2,475,703 3,920 
213. Spring Grove Communications $11,935 $7,717 $19,652 57 
214. Springville Cooperative Telephone Association, Inc. $289,859 $27,554 $317,413 997 
215. Stratford Mutual Telephone Company $143,936 $28 $143,964 448 
216. Sully Telephone Association $281,607 $35,158 $316,765 984 
217. Superior Telephone Cooperative $46,640 $8,234 $54,874 143 
218. Teleport Communications America, LLC $37,264 $0 $37,264 (1)
219. Templeton Telephone Company $257,702 $10,587 $268,289 364 
220. Terril Telephone Cooperative $266,704 $12,385 $279,089 245 

221. 
The Community Cable Television Agency of O'Brien 
County, d/b/a The Community Agency and TCA $330,411 $391,294 $721,705 1,873 

222. The Royal Telephone Company $104,244 $13,416 $117,660 322 
223. Titonka Telephone Company $259,934 $32,807 $292,741 702 
224. Toshiba America Information Systems, Inc. $8,553 $3,002 $11,555 110 
225. TRX, Inc. $240 $28,802 $29,042 2 
226. Unite Private Networks, LLC $1,187 $420,589 $421,776 2 
227. United Farmers Telephone Company $336,359 $1,255 $337,614 501 
228. Van Buren Telephone Company, Inc. $870,778 $100,234 $971,012 2,149 
229. Van Horne Cooperative Telephone Company $147,926 $18,307 $166,233 454 
230. Velocity The Greatest Phone Company Ever, Inc. $602 $17 $619 3 
231. Ventura Telephone Company, Inc. $91,226 $43,540 $134,766 430 
232. ViaSat Communications, Inc. $4,485 $1,574 $6,059 180 
233. Villisca Farmers Telephone Company $272,619 $20,217 $292,836 708 
234. Voice Stream Network, Inc. $0 $0 $0 0 
235. Walnut Communications $0 $42,749 $42,749 0 
236. Walnut Telephone Company $698,705 $69,765 $768,470 591 
237. Webb Dickens Telephone Corp. $105,283 $1,636 $106,919 274 
238. Webster-Calhoun Cooperative Telephone Association $1,397,708 $132,672 $1,530,380 3,865 
239. Wellman Cooperative Telephone Association $366,362 $46,429 $412,791 1,171 
240. West Iowa Telephone Company $1,290,039 $250,133 $1,540,172 4,008 
241. West Liberty Telephone Company $808,908 $295,271 $1,104,179 2,942 
242. Western Iowa Telephone Association $985,018 $47,212 $1,032,230 3,030 
243. Westside Independent Telephone Company $125,320 $4,400 $129,720 285 
244. Windstream Iowa Communications, Inc. $54,049,743 $20,290,153 $74,339,896 155,246 
245. Windstream Iowa-Comm, Inc. $5,298,489 $539,998 $5,838,487 11,156 
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246. Windstream IT Comm, LLC $2,476,051 $224,645 $2,700,696 4,870 
247. Windstream KDL, Inc. $0 $2,173,356 $2,173,356 0 
248. Windstream Montezuma, Inc. $390,792 $339,331 $730,123 1,393 
249. Windstream Nebraska, Inc. (2)
250. Windstream Norlight, Inc. $0 $43,602 $43,602 0 
251. Windstream NTI, Inc. $0 $8,052 $8,052 0 
252. Windstream of the Midwest, Inc. $168,445 $56,140 $224,585 242 
253. Winnebago Cooperative Telecom Association $1,991,693 $377,268 $2,368,961 6,174 
254. Woolstock Mutual Telephone Association $52,959 $24,015 $76,974 158 
255. WTC Communications Inc. $532,297 $42,347 $574,644 1,138 
256. Wyoming Mutual Telephone Company $166,986 $13,810 $180,796 450 
257. XO Communications Services, Inc. $776,383 $0 $776,383 48 
258. YMax Communications Corporation $0 $0 $0 0 

Total Local Exchange Carriers $431,178,110 $85,916,176 $517,094,286 1,152,323 

Didn't file in 2013.

Note (1):  Filed Confidentially.
(2):  WRU-2011-0003-0532 - The Board finds that it would be an undue hardship for Windstream Nebraska to prepare 
       the financial data associated with a single customer for the purpose of filing an annual report with the Board. 
       Moreover, omission of this single customer from any statewide calculations performed by the Board for the 
       apportionment of costs will not have a significant effect on statewide totals.

Source:  IUB Telecommunications Utility Letter.

Updated 8/12/14
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1. 1 800 Collect, Inc. $0 $1,077 $1,077 
2. ABA Net, LLC $0 $0 $0 
3. Access One, Inc. $0 $1,675 $1,675 
4. AccessLine Communications Corporation $0 $39,661 $39,661 
5. Advanced Integrated Technologies, Inc. $0 $30,430 $30,430 
6. Advantage Telecommunications, Corp. $0 $2,045 $2,045 
7. Aero Communications, LLC $0 $0 $0 
8. Affinity Network Incorporated $0 $0 $0 
9. Airespring, Inc. $0 $560,174 $560,174 

10. Airnex Communications, Inc. $0 $50 $50 
11. Alliance Global Networks, LLC $0 $0 $0 
12. Alliance Group Services, Inc. $0 $0 $0 
13. Alpine Long Distance, LC $0 $254,864 $254,864 
14. America Net, LLC $0 $17,038 $17,038 
15. American Phone Services Corp. $0 $1,806 $1,806 
16. American Telecommunications Systems, Inc. $0 $3,035 $3,035 
17. Americatel Corporation $0 $6,216 $6,216 
18. AmeriVision Communications, Inc. $0 $19,589 $19,589 
19. ANPI Business, LLC $0 $27,438 $27,438 
20. ANPI, LLC $0 $2,445,616 $2,445,616 
21. Association Administrators, Inc. $0 $4 $4 
22. B & B Communications Network, Inc. $0 $69,356 $69,356 
23. BCN Telecom, Inc. $0 $20,307 $20,307 
24. BellSouth Long Distance, Inc. $0 $0 $0 
25. Broadwing Communications, LLC $3,901 $7,151 $11,052 
26. Buehner-Fry, Inc. $0 $0 $0 
27. Business Discount Plan, Inc. $0 $0 $0 
28. Business Network Long Distance, Inc. $0 $6,205 $6,205 
29. Business Telecom, Inc. $0 $364 $364 
30. Cause Based Commerce, Inc. d/b/a The Sienna Group $0 $27,500 $27,500 
31. Central Telecom Long Distance, Inc. $0 $1,279 $1,279 
32. CenturyTel Fiber Company II, LLC $0 $0 $0 
33. CenturyTel Long Distance, LLC $0 $42,669 $42,669 
34. Cincinnati Bell Any Distance Inc. $0 $4,194 $4,194 
35. CIS Connected LLC $0 $0 $0 
36. Citizens Communications Company $0 $66,232 $66,232 
37. CL Tel Long Distance, Inc. $0 $189,786 $189,786 
38. Clear World Communications Corporation $0 $289 $289 
39. Coast International, Inc. $0 $1,102 $1,102 
40. Comcast Phone of Iowa, LLC $0 $1,079 $1,079 
41. Common Point LLC $0 $10,869 $10,869 
42. Communications Network Billing, Inc. $0 $4,000 $4,000 
43. Complete Communication Services, Corp. $0 $16,736 $16,736 
44. ComTech 21, LLC $0 $685 $685 
45. Conectado, Inc. $0 $0 $0 
46. Consolidated Communication Enterprise Services, Inc. $0 $0 $0 
47. Consolidated Communications Public Services, Inc. $0 $0 $0 
48. Consolidated Telecom, Inc. $0 $0 $0 

49.
Constitutional Telecommunications Incorporated d/b/a CTI 
Long Distance, Inc. $0 $1,650 $1,650 

50. Consumer Telcom, Inc. $0 $1,876 $1,876 
51. Convergia, Inc. $0 $73 $73 
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52. Cooperative Communications, Inc. $0 $9 $9 
53. Correct Solutions, LLC $0 $0 $0 
54. CST Communications, Inc. $0 $71,235 $71,235 
55. CTC Communications Corp. d/b/a One Communications $0 $0 $0 
56. Cumberland Long Distance $0 $0 $0 
57. Custom Teleconnect, Inc. $0 $27,208 $27,208 
58. Cytel, Inc. $0 $154 $154 
59. DCT Telecom Group, Inc. $0 $1,150 $1,150 
60. DeltaCom, Inc. $0 $82,786 $82,786 
61. Discount Long Distance, LLC $0 $4,879 $4,879 
62. DSI-ITI, LLC $0 $214,867 $214,867 
63. EarthLink Business, LLC $0 $3,844 $3,844 
64. Eastlight L.C. d/b/a Natel $0 $52,687 $52,687 
65. Easton Telecom Services, LLC $0 $768 $768 
66. Electric Lightwave, LLC $0 $12,453 $12,453 
67. Embarq Communications, Inc. $0 $6,156 $6,156 
68. Encartele, Inc. $0 $43,022 $43,022 
69. Encompass Communications, LLC $0 $0 $0 
70. Enhanced Communications Network, Inc. $0 $1,059 $1,059 
71. Enhanced Communications, LLC $0 $1,773 $1,773 
72. Entrix Telecom, Inc. $0 $11 $11 
73. Evertek, Inc. $0 $38,638 $38,638 
74. Express Communications, Inc. $0 $0 $0 
75. First Choice Technology, Inc. $0 $396 $396 
76. First Fiber Corporation $89,952 $9,402 $99,354 
77. FMTC Long Distance $0 $229,946 $229,946 
78. GC Pivotal, LLC $0 $0 $0 
79. Global Crossing Telecommunications, Inc. $1,410 $205,158 $206,568 
80. Global Tel*Link Corporation $0 $32,537 $32,537 
81. Globalcom Inc. $0 $5,644 $5,644 
82. Go Solo Technologies, Inc. $0 
83. Gold Line Telemanagement Inc. $0 $76 $76 
84. Grasshopper Group, LLC $0 $44,085 $44,085 
85. HunTel CableVision, Inc. d/b/a HunTel Communications $0 $0 $0 
86. IBFA Acquisition Company, LLC $0 
87. IDT America, Corp. $0 
88. inContact, Inc. $0 $247,264 $247,264 
89. Inmark, Inc. d/b/a Preferred Billing $0 $1 $1 
90. Inmate Calling Solutions, LLC d/b/a ICSolutions $0 $245,085 $245,085 
91. InSITE Solutions LLC $0 $0 $0 
92. Integrated Services, Inc. $0 $16,981 $16,981 
93. Intellicall Operator Services, Inc. $0 $20,946 $20,946 
94. International Telcom, LTD $0 $3,207 $3,207 
95. Intrado Communications Inc. $0 $0 $0 
96. KDDI America, Inc. $0 $0 $0 
97. La Porte City Long Distance $0 $31,321 $31,321 
98. Lattice Incorporated $0 $436,513 $436,513 
99. LCR Telecommunications, LLC $0 $177 $177 

100. LDC Group, LLC $0 $0 $0 
101. Least Cost Routing, Inc.dba Long Distance Charges, Inc. $0 $0 $0 
102. Legacy Long Distance International, Inc. $0 $390 $390 
103. Legent Comm LLC $0 $7,821 $7,821 
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104. Level 3 Communications, LLC $140,402 $29,124 $169,526 
105. Local Long Distance, L.C. $0 $136,117 $136,117 
106. Long Distance Consolidated Billing Company $0 $591 $591 
107. LoTel, Inc. $0 $2,371 $2,371 
108. Mankato Citizens Telephone Company d/b/a Enventis $0 $71,247 $71,247 

109.
MCI Communications Services, Inc. d/b/a Verizon Business 
Services $0 $9,795,733 $9,795,733 

110. Mid-Iowa Telecom, LLC $0 $0 $0 
111. MidlandsNet LLC $0 $204,806 $204,806 
112. Miracle Communications, Inc. $0 $0 $0 
113. Mobilitie, LLC $0 $0 $0 
114. Multiline Long Distance, Inc. $0 $13,557 $13,557 
115. National Access Long Distance, Inc. $0 $7,220 $7,220 
116. National Directory Assistance, LLC $0 $22 $22 
117. Nationwide Long Distance Service, Inc. $0 $6,201 $6,201 
118. NECC Telecom, Inc. $0 $347 $347 
119. NEIT Services, LLC $0 $41,076 $41,076 
120. Net One International, Inc. $0 $358 $358 
121. Net Talk.com, Inc.
122. Network Billing Systems, LLC $0 $1,731 $1,731 
123. Network Communication International Corp. $0 $25,891 $25,891 
124. Network Enhanced Technologies, Inc. $0 $137 $137 
125. Network Operator Services, Inc. $0 $1,942 $1,942 
126. Network Service Billing, Inc. $0 $10,523 $10,523 
127. NetworkIP, LLC $0 $0 $0 
128. New Century Telecom, Inc. $0 $0 $0 
129. New Horizons Communications Corp. $0 $10 $10 
130. Nexus Communications, Inc. $0 $122,639 $122,639 
131. NobelTel, LLC $0 $15 $15 
132. NOS Communications, Inc. $0 $6,849 $6,849 
133. NOSVA, Limited Partnership $0 $13,554 $13,554 
134. NovaTel Ltd., Inc. $0 $53,178 $53,178 
135. OneLink Communications, Inc. $0 $36 $36 
136. Onvoy, Inc. $18,168 $2,291 $20,459 
137. Opcom, Inc. $0 $3,567 $3,567 
138. Operator Service Company, LLC $0 $0 $0 
139. OPEX Communications, Inc. $0 $90,640 $90,640 
140. PAETEC Communications, Inc. $0 $7,757 $7,757 
141. Palmer Long Distance, Inc. $0 $14,329 $14,329 
142. Panora Telecommunications, Inc. $0 $45,224 $45,224 
143. Pay-Tel Communications, Inc. $0 $0 $0 
144. PEG Bandwidth IA, LLC $0 $0 $0 
145. PNG Telecommunications, Inc. $311,961 $110,868 $422,829 
146. Primus Telecommunications, Inc. $0 $31,026 $31,026 
147. Protel Advantage, Inc. $0 $222 $222 
148. Protocall, LLC $0 $18,011 $18,011 
149. Public Communications Services, Inc. $0 $27,456 $27,456 
150. Pulse Telecom, LLC $0 $3,564 $3,564 
151. Q Link Wireless LLC $0 $2,280 $2,280 
152. Qwest LD Corp. (QLDC) d/b/a CenturyLink LD $0 $6,573,606 $6,573,606 
153. Reduced Rate Long Distance, LLC $0 $1,749 $1,749 
154. Reliance Globalcom Services, Inc. $0 $17,075 $17,075 
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155. Reliance Telephone of Grand Forks, Inc. $73,216 $424,044 $497,260 
156. Reliant Communications, Inc. $0 $0 $0 
157. Residential Long Distance, Inc. $0 $0 $0 
158. Rolling Hills Communications, Inc. $0 $0 $0 
159. Royal Communications, Inc. $0 $146 $146 
160. SBC Long Distance, LLC $0 $59,946 $59,946 
161. Securus Technologies, Inc. $0 $1,546,112 $1,546,112 
162. Silv Communication Inc. $0 $1,641 $1,641 
163. Siouxland Telephone Company, Inc., $203 $58 $261 
164. SNET America, Inc. $0 $0 $0 
165. South Dakota Network, LLC $0 $0 $0 
166. Southwest Communications, Inc. $0 $0 $0 
167. Sprint Communications Company, L.P. $0 $488,507 $488,507 
168. Story City Communications Inc. $0 $0 $0 
169. Stratus Networks, Inc. f/k/a Access2Go, Inc. $0 $64,582 $64,582 
170. TCO Network, Inc. $0 $249 $249 
171. Tele Circuit Network Corporation $0 $0 $0 
172. Telecare, Inc. $0 $252 $252 
173. Telecom Access Network, Inc. $0 
174. Telecom Management, Inc. $0 $132,018 $132,018 
175. Telecom North America Inc. $0 $1,644 $1,644 
176. Teleconnect Long Distance Services & Systems Company $0 $19,770 $19,770 
177. Teledias Communications, Inc. $0 $56 $56 
178. TeleUno, Inc. $0 $257 $257 
179. Telrite Corporation $0 $110,405 $110,405 
180. Ter Tel Enterprises, Inc. $0 $179 $179 
181. Total Access Telecom Inc. $0 $0 $0 
182. Total Call International, Inc. $0 $0 $0 
183. Total Holdings, Inc. d/b/a/ GTC Communications $0 $779 $779 
184. TouchTone Communications Inc. $0 $29,575 $29,575 
185. Transworld Network, Corp. $0 $55,575 $55,575 
186. TRI-M Communications, Inc. $0 $16,432 $16,432 
187. TTI National, Inc. $0 $68,968 $68,968 
188. TTUSA Acquisition, Inc. $0 $62 $62 
189. tw telecom of iowa llc $147,362 $472 $147,834 
190. Twin City Capital, LLC $0 $223 $223 
191. U.S. South Communications, Inc. $16,426 $13,018 $29,444 
192. U.S. Telecom Long Distance $0 $6,115 $6,115 
193. United Telecom Inc. $0 $13,762 $13,762 
194. US Signal Company, L.L.C. $0 $0 $0 
195. Value-Added Communications, Inc. $0 $182,359 $182,359 
196. Vanco US, LLC $0 $3,559 $3,559 
197. Verizon Enterprise Solutions LLC $0 $63 $63 

198.
Verizon Long Distance LLC f/ka/ Bell Atlantic 
Communications, Inc. $0 $54,177 $54,177 

199. Verizon Select Services Inc. $0 $337,405 $337,405 
200. Voicecom Telecommunications, LLC $0 $25,249 $25,249 
201. WDT World Discount Telecommunications Co. $0 $25 $25 
202. Webster-Calhoun Long Distance Inc. $0 $196,342 $196,342 
203. Western Iowa Long Distance $0 $141,784 $141,784 
204. Wholesale Carrier Services, Inc. $0 $28,449 $28,449 
205. Wiltel Communications, LLC $55 $19,850 $19,905 
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206. WiMacTel, Inc. $0 $0 $0 
207. Windstream Communications, Inc. $0 $16,135 $16,135 
208. Winnebago Transport Services, Inc. ($212) $0 ($212)
209. Woolstock Fiber Company $20,895 $7,216 $28,111 
210. Working Assets Funding Service, Inc. $0 $17,070 $17,070 
211. Worldwide Telecommunications Inc. $0 $89 $89 
212. X2Comm, Inc. $0 $9,098 $9,098 
213. Xtension Services, Inc. $0 $1,802 $1,802 
214. Yak Communications (America) Inc.
215. Zayo Enterprise Networks, LLC $0 $977 $977 
216. Zayo Group, LLC $0 $324,889 $324,889 

Total Interexchange Carriers $823,739 $27,900,094 $28,723,833 

Didn't file in 2013.

Source:  IUB Telecommunications Utility Letter.
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3333 1. 360networks (USA) inc. $0 $357,673 $357,673 0 
4282 2. 365 Wireless, LLC $0 $0 $0 0 
3795 3. Access Point, Inc. $96,908 $4,196 $101,104 297 
0536 4. Ace Telephone Association $881,058 $757,513 $1,638,571 3,894 
3384 5. ACN Communication Services, Inc. $0 $9,728 $9,728 0 
3093 6. Advanced Network Communications, LLC $218,360 $102,927 $321,287 737 
3428 7. Algona Municipal Utilities (Tele) $1,268,092 $0 $1,268,092 1,938 
3095 8. Alliance Communications Cooperative, Inc. $611,090 $652,204 $1,263,294 2,060 
3089 9. Alpine Communications L.C. $2,877,012 $0 $2,877,012 4,803 
3276 10. Alta Municipal Broadband Communications Utility $152,290 $82,165 $234,455 522 
0302 11. Andrew Telephone Company, Inc. $102,403 $6,320 $108,723 273 
0303 12. Arcadia Telephone Cooperative $59,283 $64,910 $124,193 296 

0290 13. 
AT&T Corp. f/k/a AT&T Communications of the Midwest, 
Inc. $1,045,645 $11,754,116 $12,799,761 (1)

0306 14. Atkins Telephone Company, Inc. $284,838 $30,039 $314,877 871 
3824 15. Aventure Communication Technology, LLC $22,284 $2,167 $24,451 1,617 
0309 16. Ayrshire Farmers Mutual Telephone Company $103,448 $272 $103,720 217 
3698 17. B.G. Enterprises, Inc. $660 $0 $660 1 
0311 18. Baldwin-Nashville Telephone Company, Inc. $66,624 $11,807 $78,431 269 
3894 19. Bandwidth.com CLEC, LLC $0 $0 $0 0 
0312 20. Barnes City Cooperative Telephone Company $30,789 $4,431 $35,220 107 
0313 21. Bernard Telephone Company, Inc. $223,037 $15,211 $238,248 482 
0315 22. Blue Earth Valley Telephone Company $13,362 $14,692 $28,054 60 
0316 23. Breda Telephone Corporation $426,169 $12,650 $438,819 917 
3758 24. Broadband Dynamics, LLC $9,805 $41,805 $51,610 0 
3895 25. Broadview Networks, Inc. $0 $2,018 $2,018 0 
4088 26. Broadvox-CLEC, LLC $0 $0 $0 0 
0317 27. Brooklyn Mutual Telecommunications Cooperative $370,471 $57,653 $428,124 1,249 
4079 28. BT Communications Sales, LLC $0 $0 $0 0 
3098 29. BTC, Inc. $923,247 $194,178 $1,117,425 1,525 
3655 30. Budget Prepay, Inc. $1,632 $62 $1,694 2 
3646 31. BullsEye Telecom, Inc. $393,364 $11,393 $404,757 1,044 
0319 32. Butler-Bremer Mutual Telephone Company $474,045 $442,360 $916,405 1,935 
0531 33. Cannon Valley Telecom, Inc. $1,194 $0 $1,194 3 
0323 34. Cascade Communications Company $660,654 $69,063 $729,717 1,503 
0324 35. Casey Mutual Telephone Company $75,494 $7,390 $82,884 311 
3336 36. Cedar Communications, L.L.C. $121,179 $7,775 $128,954 197 
0326 37. Center Junction Telephone Company $26,060 $3,640 $29,700 104 
0541 38. Central Scott Telephone Company $1,374,923 $42,439 $1,417,362 4,220 
0329 39. CenturyTel of Chester, Inc. d/b/a CenturyLink $7,555 $27,330 $34,885 109 
0459 40. CenturyTel of Postville, Inc. d/b/a CenturyLink $138,599 $269,234 $407,833 1,188 
0331 41. Citizens Mutual Telephone Cooperative $1,471,478 $0 $1,471,478 3,279 

0401 42. 
Citizens Telecommunications Company of Minnesota, 
LLC $113,530 $6,655 $120,185 265 

0332 43. Clarence Telephone Company, Inc. $449,235 $47,420 $496,655 600 
0537 44. Clear Lake Independent Telephone Company $1,453,678 $692,575 $2,146,253 4,794 
0321 45. C-M-L Telephone Cooperative Association $209,404 $50,679 $260,083 698 
0333 46. Colo Telephone Company $154,276 $27,855 $182,131 561 
3281 47. CommChoice of Iowa, LLC $487,238 $140,303 $627,541 1,527 
0448 48. Communications 1 Network, Inc. $435,997 $75,700 $511,697 1,262 
3309 49. Coon Creek Telecommunications, Corp. $355,747 $53,517 $409,264 1,009 
0335 50. Coon Creek Telephone Company $174,570 $30,319 $204,889 433 
3172 51. Coon Rapids Municipal Communications Utility $193,608 $122,710 $316,318 726 
0336 52. Coon Valley Cooperative Telephone Association $150,958 $20,849 $171,807 495 
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0338 53. Cooperative Telephone Company $413,634 $95,508 $509,142 1,238 
0339 54. Cooperative Telephone Exchange $98,097 $22,301 $120,398 606 
3114 55. Corn Belt Communications, Inc. $36,480 $45,972 $82,452 226 
0340 56. Corn Belt Telephone Company $118,021 $196,658 $314,679 674 
3102 57. Cox Iowa Telcom, L.L.C. $5,883,766 $383,223 $6,266,989 16,911 
4137 58. Crexendo Business Solutions, Inc. $0 $0 $0 0 
3090 59. Crystal Communications, Inc. d/b/a HickoryTech $267,503 $126,625 $394,128 (1)
3590 60. CS Technologies, Inc. $533,989 $74,230 $608,219 1,204 
0344 61. Cumberland Telephone Company $68,987 $7,739 $76,726 278 
0345 62. Danville Mutual Telephone Company $246,326 $25,165 $271,491 724 
4167 63. dishNET Wireline L.L.C. $108,256 $0 $108,256 497 
0349 64. Dixon Telephone Company $99,205 $1,825 $101,030 424 
3325 65. dPi Teleconnect, LLC $0 $0 $0 0 
0350 66. Dumont Telephone Company $587,747 $329,662 $917,409 1,164 
0351 67. Dunkerton Telephone Cooperative $182,041 $30,880 $212,921 575 
0353 68. East Buchanan Telephone Cooperative $407,153 $85,618 $492,771 1,256 
0356 69. Ellsworth Cooperative Telephone Association $65,488 $79,505 $144,993 646 
0275 70. Embarq Missouri, Inc. $6,492 $9,385 $15,877 24 
4089 71. EnTelegent Solutions, Inc. $13,188 $0 $13,188 33 
4065 72. Enventis Telecom, Inc. $82,723 $11,495 $94,218 (1)
0359 73. F&B Communications, Inc. $629,400 $107,179 $736,579 1,548 
0363 74. Farmers & Merchants Mutual Telephone Company $184,537 $79,025 $263,562 641 
0360 75. Farmers Cooperative Telephone Company $296,797 $63,893 $360,690 1,070 

0365 76. 
Farmers Mutual Cooperative Telephone Company of 
Harlan $1,361,486 $164,432 $1,525,918 3,546 

0364 77. 
Farmers Mutual Cooperative Telephone Company of 
Moulton $159,352 $35,685 $195,037 424 

0366 78. Farmers Mutual Telephone Company of Jesup $673,751 $126,358 $800,109 1,837 
0542 79. Farmers Mutual Telephone Company of Nora Springs $1,201,704 $10,741 $1,212,445 1,679 
0369 80. Farmers Mutual Telephone Company of Stanton $619,238 $47,891 $667,129 866 
0368 81. Farmers Mutual Telephone Cooperative of Shellsburg $538,580 $122,157 $660,737 1,850 
0370 82. Farmers Telephone Company of Batavia $104,619 $7,057 $111,676 315 
0371 83. Farmers Telephone Company of Essex $203,847 $28,941 $232,788 394 
0372 84. Farmers Telephone Company of Nora Springs $503,457 $10,680 $514,137 1,293 
0374 85. Fenton Cooperative Telephone Company $99,405 $27,365 $126,770 270 
3092 86. FiberComm, L.C. $2,948,906 $35,958 $2,984,864 8,732 
3855 87. First Communications, LLC $203,400 $218,778 $422,178 339 
3754 88. France Telecom Corporate Solutions L.L.C. $313 $313 $626 2 
0484 89. Frontier Communications of America, Inc. $0 $379,958 $379,958 0 
0259 90. Frontier Communications of Iowa, Inc. $13,916,751 $2,215,850 $16,132,601 34,144 
3870 91. Gazelle Link, LLC $0 $0 $0 0 
3100 92. Geneseo Communications Services, Inc. $0 $0 $0 0 
3078 93. Goldfield Access Network, L.C. $901,852 $147,837 $1,049,689 2,614 
3293 94. Goldfield Communications Services, Corp. $0 $13,329 $13,329 0 
0379 95. Goldfield Telephone Company $198,827 $14,580 $213,407 407 
3129 96. Grand Mound Communications Company (CLEC) $171,678 $8,879 $180,557 103 
0381 97. Grand Mound Cooperative Telephone Association (ILEC) $180,364 $13,650 $194,014 422 
0383 98. Grand River Mutual Telephone Corporation $1,874,024 $555,776 $2,429,800 4,094 
3736 99. Granite Telecommunications, LLC $3,214,152 $164,002 $3,378,154 8,826 
3798 100. Great Lakes Communication Corp. d/b/a IGL $235,310 $151 $235,461 9,201 
4103 101. Greenway Communications, LLC $400 $0 $400 0 
0386 102. Griswold Cooperative Telephone Company $646,224 $76,783 $723,007 1,546 
3334 103. Grundy Center Communications Utilities $149,890 $149,781 $299,671 926 
3530 104. Guthrie Telecommunications Network, Inc. $207,288 $97,426 $304,714 614 
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3592 105. Harlan Municipal Utilities (Tele) $123,060 $193,423 $316,483 960 
0530 106. Harmony Telephone Company $9,292 $8,980 $18,272 42 
3274 107. Hawarden, City of $389,051 $96,738 $485,789 904 
0390 108. Hawkeye Telephone Company $133,601 $14,660 $148,261 406 
0482 109. Heart of Iowa Communications Cooperative $1,145,049 $458,853 $1,603,902 4,402 
4063 110. Heart of Iowa Ventures, LLC $383,135 $102,184 $485,319 226 
3118 111. Heartland Telecommunications Company of Iowa $2,702,874 $115,514 $2,818,388 (1)
0393 112. Hospers Telephone Exchange Inc. $291,683 $34,225 $325,908 554 
0394 113. Hubbard Cooperative Telephone Association $226,992 $34,102 $261,094 638 
0396 114. Huxley Communications Cooperative $450,614 $20,304 $470,918 1,644 
0535 115. IAMO Telephone Company $92,066 $5,645 $97,711 258 
3869 116. ImOn Communications, LLC $2,519,456 $617,617 $3,137,073 9,983 
3816 117. Independence Light & Power, Telecommunications $456,577 $104,300 $560,877 (1)
3106 118. Independent Networks, L.C. $157,078 $1,630 $158,708 291 
4087 119. iNetworks Group, Inc. $0 $7,704 $7,704 0 
4126 120. IntelePeer, Inc. $1,253,182 $0 $1,253,182 0 
3860 121. Internet Solver, Inc. $506,320 $27,579 $533,899 2,893 
0397 122. Interstate 35 Telephone Company, Inc. $377,163 $66,027 $443,190 1,009 
3863 123. Interstate Cablevision Company $0 $0 $0 0 

0465 124. 
Ionex Communications North, Inc d/b/a Birch 
Communications, Inc. $277,959 $304,793 $582,752 862 

0297 125. Iowa Network Services, Inc. $3,959,648 $1,975,194 $5,934,842 0 
0538 126. Jefferson Telephone Company $789,063 $554,735 $1,343,798 2,868 
0399 127. Jordan Soldier Valley Telephone Company $159,677 $77,022 $236,699 493 
0400 128. Kalona Cooperative Telephone Company, Inc. $725,068 $651,728 $1,376,796 1,762 
0404 129. Keystone Farmers Cooperative Telephone Company $505,004 $50,897 $555,901 795 
3709 130. Killduff Telephone Company $20,161 $9,610 $29,771 185 
3635 131. Knology of the Plains, Inc. $603,110 $346,974 $950,084 2,576 
0408 132. La Motte Telephone Company $232,770 $38,410 $271,180 616 
0410 133. La Porte City Telephone Company $604,463 $0 $604,463 1,110 
3266 134. Laurens Municipal Broadband Communications Utility $109,604 $76,434 $186,038 624 
0413 135. Lehigh Valley Cooperative Telephone Association $236,324 $249,803 $486,127 1,480 
3907 136. Lenox Municipal Communications Utilities $54,982 $9,670 $64,652 200 
3423 137. LH Telecom, Inc. $0 $0 $0 0 
3773 138. Lightyear Network Solutions, LLC $35,415 $72,915 $108,330 82 
3275 139. LISCO Corporation $1,095,638 $429,070 $1,524,708 5,286 
0415 140. Lone Rock Cooperative Telephone Company $92,177 $8,667 $100,844 229 
3612 141. Long Lines Metro, Inc. $488,273 $64,647 $552,920 1,126 
0416 142. Lost Nation Elwood Telephone Company $327,502 $52,736 $380,238 804 
3290 143. Louisa Communications, L.C. $305,744 $21,334 $327,078 657 
0418 144. Lynnville Telephone Company $41,558 $15,739 $57,297 503 
0534 145. Mabel Cooperative Telephone Company $147,252 $51,166 $198,418 872 
3688 146. Mahaska Communication Group, LLC $1,267,807 $162,418 $1,430,225 3,930 

3521 147. 
Manning Municipal Communication & Television System 
Utilities $130,512 $64,292 $194,804 609 

3526 148. Mapleton Communications Management Agency $147,119 $58,258 $205,377 512 
0422 149. Marne & Elk Horn Telephone Company $450,111 $77,380 $527,491 1,355 
0423 150. Martelle Cooperative Telephone Association $59,644 $8,651 $68,295 268 
0424 151. Massena Telephone Company Inc. $168,981 $31,775 $200,756 456 
0561 152. Matrix Telecom, Inc. $39,022 $80,620 $119,642 0 
3755 153. MCC Telephony of Iowa LLC $21,857,342 $11,119,268 $32,976,610 125,026 
3760 154. McGraw Communications, Inc. $6,862 $981 $7,843 0 

0341 155. 
MCImetro Access Transmission Services, LLC d/b/a 
Verizon Access Transmission Services $1,129,153 $0 $1,129,153 1,832 
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2504 156. 
McLeodUSA Telecommunications Services, LLC d/b/a 
PAETEC Business Services $10,246,145 $4,903,796 $15,149,941 10,767 

0426 157. Mechanicsville Telephone Company $232,201 $46,350 $278,551 636 
0435 158. Mediapolis Telephone Company $684,010 $194,618 $878,628 1,688 
3799 159. Metropolitan Telecommunications of Iowa, Inc. $330,277 $10,564 $340,841 928 
0427 160. Miles Cooperative Telephone Association $124,310 $19,646 $143,956 534 
3352 161. Minburn Telecommunications, Inc. $167,845 $89,281 $257,126 623 
0430 162. Minburn Telephone Company $73,605 $51,130 $124,735 310 
0431 163. Minerva Valley Telephone Company, Inc. $294,850 $32,626 $327,476 608 
3011 164. Mitel NetSolutions, Inc. $6,523 $24,432 $30,955 23 
0432 165. Modern Cooperative Telephone Company Inc. $174,836 $50,851 $225,687 759 
4094 166. Monarc Technologies, LLC $45,029 $26,192 $71,221 259 
0543 167. Mutual Telephone Company $1,730,173 $362,833 $2,093,006 3,851 
0438 168. Mutual Telephone Company of Morning Sun $151,231 $33,174 $184,405 473 
3884 169. Neutral Tandem-Iowa, LLC $0 $554,525 $554,525 0 
3418 170. NexGen Integrated Communications, L.L.C. $236,317 $4,288 $240,605 3,038 
0443 171. North English Cooperative Telephone Company $178,844 $51,396 $230,240 720 
0417 172. Northeast Iowa Telephone Company $447,695 $359,846 $807,541 1,614 
0544 173. Northern Iowa Telephone Company $715,581 $20,365 $735,946 1,803 
0545 174. Northwest Iowa Telephone Company LLC $1,371,160 $166,594 $1,537,754 4,294 
0447 175. Northwest Telephone Cooperative Association $617,799 $24,610 $642,409 1,043 
0449 176. Ogden Telephone Company $514,277 $31,812 $546,089 1,337 
0450 177. Olin Telephone Company, Inc. $200,672 $24,130 $224,802 535 
3704 178. OmniTel Communications $598,232 $14,496 $612,728 1,403 
0451 179. Onslow Cooperative Telephone Association $61,689 $7,005 $68,694 173 
0452 180. Oran Mutual Telephone Company $52,897 $8,660 $61,557 223 
3434 181. Orange City Communications, L.L.P. $666,523 $284,244 $950,767 1,950 
3654 182. OrbitCom, Inc. $1,196,538 $76,725 $1,273,263 3,032 
3583 183. Osage Municipal Communications Utility $252,369 $54,397 $306,766 1,212 
4206 184. Pac-West Telecomm, Inc.
0454 185. Palmer Mutual Telephone Company $117,831 $8,233 $126,064 243 
0455 186. Palo Cooperative Telephone Association $208,177 $42,690 $250,867 459 
0456 187. Panora Communications Cooperative $604,747 $90,883 $695,630 1,571 
0378 188. Partner Communications Cooperative Association $1,265,928 $103,789 $1,369,717 2,592 
0458 189. Peoples Telephone Company $252,692 $251,977 $504,669 696 
0529 190. Prairie Telephone Company, Inc. $326,652 $8,913 $335,565 662 
0460 191. Prairieburg Telephone Company, Inc. $62,663 $2,243 $64,906 156 
3791 192. Preferred Long Distance, Inc. $642,990 $14,722 $657,712 1,047 
3831 193. Premier Communications, Inc. $964,219 $38,317 $1,002,536 3,202 
0461 194. Preston Telephone Company $465,637 $56,699 $522,336 970 
3555 195. QuantumShift Communications, Inc. $7,071 $7,071 $14,142 14 

0419 196. 
Qwest Communications Company, LLC d/b/a 
CenturyLink QCC $0 $14,136,174 $14,136,174 0 

0272 197. Qwest Corporation d/b/a CenturyLink QC $227,620,352 $288,780 $227,909,132 568,840 
0463 198. Radcliffe Telephone Company, Inc. $138,082 $34,933 $173,015 421 
0464 199. Readlyn Telephone Company $185,352 $36,621 $221,973 686 
3775 200. Reasnor Telephone Company, LLC $27,780 $11,071 $38,851 186 
3529 201. Reinbeck Municipal Telecommunications Utility $132,371 $52,755 $185,126 464 
0467 202. Ringsted Telephone Company $156,172 ($13) $156,159 317 
0380 203. River Valley Telecommunications Cooperative $452,142 $154,641 $606,783 1,348 
0469 204. Rockwell Cooperative Telephone Association $209,280 $121,127 $330,407 1,021 
0470 205. Royal Telephone Company $108,736 $13,050 $121,786 358 
0472 206. Sac County Mutual Telephone Company $373,316 $57,153 $430,469 838 
0477 207. Schaller Telephone Company $752,107 $45,779 $797,886 1,396 
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Revenues
Dual Party 
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Total 
Access 
Lines

0334 208. Scranton Telephone Company $140,333 $9,277 $149,610 450 
0478 209. Searsboro Telephone Company $20,428 $23,943 $44,371 192 
0479 210. Sharon Telephone Company $274,553 $156,249 $430,802 911 
3903 211. Shell Rock Communications, Inc. $156,890 $85,763 $242,653 745 
4117 212. Shellsburg Cablevision, Inc. $0 $0 $0 0 
3080 213. South Central Communications, Inc. $838,876 $72,097 $910,973 1,704 
0483 214. South Slope Cooperative Telephone Company, Inc. (3) $17,325,413 $0 $17,325,413 12,549 
0485 215. Southwest Telephone Exchange, Inc. $380,230 $31,567 $411,797 493 
4257 216. Spectrotel, Inc. $0 $0 $0 0 
4260 217. SpeedConnect, LLC $0 $0 $0 0 
3322 218. Spencer Municipal Communications Utility $2,264,918 $40,869 $2,305,787 4,238 
0486 219. Spring Grove Communications $12,334 $10,359 $22,693 58 
0487 220. Springville Cooperative Telephone Association, Inc. $265,121 $30,621 $295,742 1,023 
0489 221. Stratford Mutual Telephone Company $138,815 $46 $138,861 504 
0490 222. Sully Telephone Association $264,073 $37,743 $301,816 1,175 
0491 223. Superior Telephone Cooperative $38,292 $9,488 $47,780 165 
3096 224. Teleport Communications America, LLC $22,270 $1,791 $24,061 (1)
0493 225. Templeton Telephone Company $242,635 $11,236 $253,871 368 
0494 226. Terril Telephone Cooperative $344,632 $11,997 $356,629 357 

3432 227. 
The Community Cable Television Agency of O'Brien 
County, d/b/a The Community Agency and TCA $344,002 $433,374 $777,376 1,910 

0495 228. Titonka Telephone Company $277,268 $35,803 $313,071 763 
3485 229. Trans National Communications International, Inc. $123,248 $99,188 $222,436 398 
4131 230. Triarch Marketing, Inc.
3393 231. TRX, Inc. $483 $27,775 $28,258 2 
3896 232. Unite Private Networks, LLC $1,187 $147,813 $149,000 2 
0500 233. United Farmers Telephone Company $359,447 $4,087 $363,534 514 
0539 234. Van Buren Telephone Company, Inc. $839,768 $104,108 $943,876 2,252 
0502 235. Van Horne Cooperative Telephone Company $150,719 $27,481 $178,200 463 
4112 236. Velocity The Greatest Phone Company Ever, Inc. $0 $0 $0 0 
0504 237. Ventura Telephone Company, Inc. $85,371 $37,951 $123,322 422 
0507 238. Villisca Farmers Telephone Company $235,685 $19,948 $255,633 682 
3305 239. Walnut Communications $0 $46,756 $46,756 0 

0509 240. 
Walnut Telephone Company d/b/a Walnut 
Communications (ILEC) $738,518 $77,005 $815,523 600 

0510 241. Webb Dickens Telephone Corp. $117,942 $5,441 $123,383 284 
0511 242. Webster Calhoun Cooperative Telephone Association $1,342,745 $135,124 $1,477,869 3,914 
0512 243. Wellman Cooperative Telephone Association $337,205 $47,911 $385,116 1,198 
0540 244. West Iowa Telephone Company $1,570,144 $283,014 $1,853,158 4,216 
0514 245. West Liberty Telephone Company $840,121 $331,825 $1,171,946 3,062 
0516 246. Western Iowa Telephone Association $921,749 $45,537 $967,286 3,122 
0517 247. Westside Independent Telephone Company $131,898 $4,666 $136,564 292 
0263 248. Windstream Iowa Communications, Inc. $59,164,810 $25,629,176 $84,793,986 171,051 
3584 249. Windstream Iowa-Comm, Inc. $5,150,948 $617,622 $5,768,570 13,548 
3808 250. Windstream IT Comm, LLC $2,278,186 $285,096 $2,563,282 6,423 
3835 251. Windstream KDL, Inc. $0 $145,243 $145,243 0 
0433 252. Windstream Montezuma, Inc. $345,490 $408,878 $754,368 1,403 
0532 253. Windstream Nebraska, Inc. (2)
4091 254. Windstream Norlight, Inc. $0 $240,219 $240,219 0 
3027 255. Windstream NTI, Inc. $0 $100,945 $100,945 0 
3109 256. Windstream of the Midwest, Inc. $212,079 $149,176 $361,255 310 
0519 257. Winnebago Cooperative Telecom Association $2,254,149 $368,042 $2,622,191 6,217 
0524 258. Woolstock Mutual Telephone Association $49,906 $26,939 $76,845 190 
0518 259. WTC Communications Inc. $643,940 $31,703 $675,643 1,210 
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0525 260. Wyoming Mutual Telephone Company $152,862 $14,568 $167,430 479 
3747 261. XO Communications Services, Inc. $1,111,810 $0 $1,111,810 93 
3810 262. YMax Communications Corporation $0 $0 $0 0 

Total Local Exchange Carriers $465,598,497 $94,924,515 $560,523,012 1,225,186 

Didn't file in 2012.

Note (1):  Filed Confidentially.
(2):  WRU-2011-0003-0532 - The Board finds that it would be an undue hardship for Windstream Nebraska to prepare 
       the financial data associated with a single customer for the purpose of filing an annual report with the Board. 
       Moreover, omission of this single customer from any statewide calculations performed by the Board for the 
       apportionment of costs will not have a significant effect on statewide totals.
(3):  Swisher Telephone Company merged with South Slope Cooperative Telephone Company on 10/1/2012.

Source:  IUB Telecommunications Utility Letter.
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4268 1. 1 800 Collect, Inc. $0 $214,509 $214,509 
3852 2. ABA Net, LLC $0 $0 $0 
3702 3. Access One, Inc. $0 $1,324 $1,324 
3781 4. AccessLine Communications Corporation $0 $29,216 $29,216 
3721 5. Advanced Integrated Technologies Inc. $0 $32,910 $32,910 
3438 6. Advantage Telecommunications, Corp. $0 $2,109 $2,109 
3890 7. Aero Communications, LLC $0 $20,688 $20,688 
3166 8. Affinity Network Incorporated $0 $0 $0 
3842 9. Airespring, Inc. $0 $592,060 $592,060 
3174 10. Airnex Communications, Inc. $0 $351 $351 
4073 11. Alliance Global Networks, LLC $0 $0 $0 
3439 12. Alliance Group Services, Inc. $0 $0 $0 
3303 13. Alpine Long Distance, LC $0 $268,131 $268,131 
3866 14. America Net, LLC $0 $5,794 $5,794 
3533 15. American Phone Services Corp. $0 $2,051 $2,051 
3346 16. American Telecommunications Systems, Inc. $0 $753 $753 
3557 17. Americatel Corporation $0 $564 $564 
0357 18. AmeriVision Communications, Inc. $0 $21,082 $21,082 
3475 19. ANPI Business, LLC $0 $2,025,186 $2,025,186 
4261 20. ANPI, LLC $0 $0 $0 
3878 21. Applewood Communications Corporation $0 $30,231 $30,231 
3301 22. Association Administrators, Inc. $0 $9 $9 
3759 23. B & B Communications Network, Inc. $0 $80,634 $80,634 
3626 24. BCN Telecom, Inc. $0 $13,457 $13,457 
3082 25. BellSouth Long Distance, Inc. $0 $745 $745 
3765 26. Broadwing Communications, LLC $9,120 $10,083 $19,203 
3595 27. Buehner-Fry, Inc. $0 $0 $0 
0361 28. Business Discount Plan, Inc. $0 $0 $0 
3705 29. Business Network Long Distance, Inc. $0 $6,342 $6,342 
3014 30. Business Telecom, Inc. $0 $795 $795 
3857 31. Cause Based Commerce, Inc. d/b/a The Sienna Group $0 $27,741 $27,741 
4058 32. Central Telecom Long Distance, Inc. $0 $2,493 $2,493 
3265 33. CenturyTel Fiber Company II, LLC $0 $0 $0 
2507 34. CenturyTel Long Distance, LLC $0 $49,294 $49,294 
3753 35. Cincinnati Bell Any Distance Inc. $0 $4,617 $4,617 
4066 36. CIS Connected LLC $0 $0 $0 
3047 37. Citizens Communications Company $0 $75,048 $75,048 
3153 38. CL Tel Long Distance, Inc. $0 $192,724 $192,724 
3425 39. Clear World Communications Corporation $0 $644 $644 
0565 40. Coast International, Inc. $0 $1,722 $1,722 
3187 41. Comcast Phone of Iowa, LLC $0 $4,558 $4,558 
4262 42. Common Point LLC $0 $20,257 $20,257 
3737 43. Communications Network Billing, Inc. $0 $5,631 $5,631 
3031 44. Complete Communication Services, Corp. $0 $18,201 $18,201 
3436 45. ComTech 21, LLC $0 $738 $738 
4288 46. Conectado, Inc. $0 $0 $0 
3908 47. Consolidated Communication Enterprise Services, Inc. $0 $10,644 $10,644 
3741 48. Consolidated Communications Public Services, Inc. $0 $0 $0 
3740 49. Consolidated Telecom, Inc. $0 $0 $0 

3687 50.
Constitutional Telecommunications Incorporated d/b/a CTI 
Long Distance, Inc. $0 $1,737 $1,737 

3680 51. Consumer Telcom, Inc. $0 $549 $549 
3677 52. Convergia, Inc. $0 $84 $84 
3731 53. Cooperative Communications, Inc. $0 $0 $0 
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3504 54. Covista, Inc. $0 $2,066 $2,066 
3158 55. CST Communications, Inc. $0 $58,191 $58,191 
3006 56. CTC Communications Corp. d/b/a One Communications $0 $0 $0 
3397 57. Cumberland Long Distance $0 $0 $0 
3099 58. Custom Teleconnect, Inc. $0 $22,578 $22,578 
4170 59. Cytel, Inc. $0 $476 $476 
4121 60. DCT Telecom Group, Inc. $0 $1,439 $1,439 
0475 61. DeltaCom, Inc. $0 $35,152 $35,152 
3757 62. Digizip.com, Inc. $0 $2,025 $2,025 
4129 63. Discount Long Distance, LLC $0 $10,391 $10,391 
4135 64. DSI-ITI, LLC $0 $214,509 $214,509 
3349 65. EarthLink Business, LLC $0 $0 $0 
4294 66. Eastlight L.C. $0 $46,070 $46,070 
3609 67. Easton Telecom Services, LLC $0 $861 $861 
3070 68. Electric Lightwave, LLC $0 $2,750 $2,750 
3840 69. Embarq Communications, Inc. $0 $4,465 $4,465 
3827 70. Encartele, Inc. $0 $62,184 $62,184 
3500 71. Encompass Communications, LLC $0 $0 $0 
3196 72. Enhanced Communications Network, Inc. $0 $784 $784 
3442 73. Enhanced Communications, LLC $0 $3,999 $3,999 
3678 74. Entrix Telecom, Inc. $0 $57 $57 
3782 75. Ernest Communications $0 $371,658 $371,658 
4090 76. Evertek, Inc. $0 $38,504 $38,504 
3674 77. Express Communications, Inc. $0 $0 $0 
3856 78. First Choice Technology, Inc. $0 $2,715 $2,715 
3794 79. First Fiber Corporation $55,910 $9,743 $65,653 
3154 80. FMTC Long Distance $0 $214,540 $214,540 
4263 81. GC Pivotal, LLC $0 $126,280 $126,280 
0558 82. Global Crossing Telecommunications, Inc. $462 $149,835 $150,297 
0243 83. Global Tel*Link Corporation $0 $32,878 $32,878 
4118 84. Globalcom Inc. $0 $9,891 $9,891 
3443 85. Go Solo Technologies, Inc. $0 $34 $34 
3611 86. Gold Line Telemanagement Inc. $0 $103 $103 
4130 87. Grasshopper Group, LLC $0 $33,690 $33,690 
4075 88. HunTel CableVision, Inc. d/b/a HunTel Communications $0 $0 $0 
3790 89. IBFA Acquisition Company, LLC $0 $2,336 $2,336 
3202 90. IDT America, Corp. $0 $81,155 $81,155 
3789 91. inContact, Inc. $0 $242,526 $242,526 
3156 92. Inmark Inc. $0 $2 $2 
3769 93. Inmate Calling Solutions, LLC d/b/a ICSolutions $0 $324,889 $324,889 
0238 94. Inmate Communications Corporation
3796 95. InSITE Solutions LLC
3850 96. Integrated Services, Inc. $0 $13,897 $13,897 
0267 97. Intellicall Operator Services, Inc. $0 $33,387 $33,387 
3314 98. International Telcom, LTD $0 $4,351 $4,351 
3619 99. Intrado Communications Inc. $0 $0 $0 
3707 100. KDDI America, Inc. $0 $7,378 $7,378 
3631 101. La Porte City Long Distance $0 $25,273 $25,273 
4123 102. Lattice Incorporated $0 $330,173 $330,173 
3447 103. LCR Telecommunications, LLC $0 $223 $223 
3841 104. Least Cost Routing, Inc.dba Long Distance Charges, Inc. $0 $31 $31 
3697 105. Legent Communications Corporation $0 $10,740 $10,740 
3282 106. Level 3 Communications, LLC $85,972 $84,617 $170,589 
3150 107. Local Long Distance, L.C. $0 $172,991 $172,991 
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3045 108. Long Distance Consolidated Billing Company $0 $648 $648 
3452 109. LoTel, Inc. $0 $4,233 $4,233 

3492 110.
MCI Communications Services, Inc. d/b/a Verizon Business 
Services $0 $11,243,470 $11,243,470 

4275 111. Mid-Iowa Telecom, LLC $0 $0 $0 
3906 112. MidlandsNet LLC $0 $224,980 $224,980 
3872 113. Miracle Communications, Inc. $0 $0 $0 
3880 114. Mobilitie, LLC $0 $0 $0 
4057 115. Momentum Telecom, Inc. $0 $0 $0 
3871 116. Multiline Long Distance, Inc. $0 $17,335 $17,335 
3608 117. National Access Long Distance, Inc. $0 $11,470 $11,470 
3692 118. National Directory Assistance, LLC $0 $0 $0 
0473 119. Nationwide Long Distance Service, Inc. $0 $7,969 $7,969 
3659 120. NECC Telecom, Inc. $0 $0 $0 
3838 121. NEIT Services, LLC $0 $51,539 $51,539 
3536 122. Net One International, Inc. $0 $531 $531 
4072 123. Net Talk.com, Inc.
3411 124. Network Billing Systems, LLC $0 $1,469 $1,469 
3347 125. Network Communication International Corp. $0 $13,406 $13,406 
3877 126. Network Enhanced Technologies, Inc. $0 $493 $493 
0248 127. Network Operator Services, Inc. $0 $6,384 $6,384 
3801 128. Network Service Billing, Inc. $0 $16,649 $16,649 
3506 129. NetworkIP, LLC $0 $0 $0 
3454 130. New Century Telecom, Inc. $0 $39 $39 
3865 131. New Horizons Communications Corp. $0 $12 $12 
4134 132. NextGen Communications, Inc. $0 $0 $0 
3888 133. Nexus Communications, Inc. $0 $152,462 $152,462 
3666 134. NobelTel, LLC $0 $6 $6 
0591 135. NOS Communications, Inc. $0 $7,791 $7,791 
3167 136. NOSVA, Limited Partnership $0 $35,507 $35,507 
4061 137. NovaTel Ltd., Inc. $0 $76,063 $76,063 
3616 138. OneLink Communications, Inc. $0 $130 $130 
0578 139. Onvoy, Inc. $0 $6,024 $6,024 
3356 140. Opcom, Inc. $0 $5,149 $5,149 
0265 141. Operator Service Company, LLC $0 $0 $0 
3263 142. OPEX Communications, Inc. $0 $88,967 $88,967 
3081 143. PAETEC Communications, Inc. $0 $5,796 $5,796 
3398 144. Palmer Long Distance, Inc. $0 $14,647 $14,647 
3881 145. Panora Telecommunications, Inc. $0 $38,112 $38,112 
4110 146. Pay-Tel Communications, Inc. $0 $0 $0 
3535 147. PNG Telecommunications, Inc. $325,200 $120,311 $445,511 
3228 148. Prime Time Communications, Inc. $0 $21 $21 
3019 149. Primus Telecommunications, Inc. $0 $35,894 $35,894 
3733 150. Protel Advantage, Inc. $0 $552 $552 
4064 151. Protocall, LLC $0 $27,043 $27,043 
3345 152. Public Communications Services, Inc. $0 $27,669 $27,669 
3876 153. Pulse Telecom, LLC $0 $475 $475 
3668 154. Qwest LD Corp. (QLDC) d/b/a CenturyLink LD $0 $7,328,801 $7,328,801 
3549 155. Reduced Rate Long Distance, LLC $0 $2,874 $2,874 
3722 156. Reliance Telephone of Grand Forks, Inc. $57,932 $376,925 $434,857 
3498 157. Reliant Communications, Inc. $0 $0 $0 
4213 158. Residential Long Distance, Inc. $0 $0 $0 
3404 159. Rolling Hills Communications, Inc. $0 $0 $0 
3594 160. Royal Communications, Inc. $0 $374 $374 
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3240 161. SBC Long Distance, LLC $0 $87,270 $87,270 
0241 162. Securus Technologies, Inc. $0 $1,733,519 $1,733,519 
3653 163. Silv Communication Inc. $0 $2,028 $2,028 
0280 164. Siouxland Telephone Company, Inc., $206 $41 $247 
0305 165. SNET America, Inc. $0 $17 $17 
3377 166. South Dakota Network, LLC $0 $0 $0 
3750 167. Southwest Communications, Inc. $0 $0 $0 
0293 168. Sprint Communications Company, L.P. $0 $529,934 $529,934 
3879 169. Sti Prepaid, LLC $0 $39,493 $39,493 
3365 170. Story City Communications Inc. $0 $0 $0 
3744 171. Stratus Networks, Inc. f/k/a Access2Go, Inc. $0 $12,894 $12,894 
3751 172. TCO Network, Inc. $0 $225 $225 
3756 173. Tele Circuit Network Corporation $0 $0 $0 
0498 174. Telecare, Inc. $0 $954 $954 
3591 175. Telecom Access Network, Inc. $0 $0 $0 
3772 176. Telecom Management, Inc. $0 $167,381 $167,381 
3658 177. Telecom North America Inc. $0 $2,246 $2,246 
0292 178. Teleconnect Long Distance Services & Systems Company $0 $30,238 $30,238 
3648 179. Teledias Communications, Inc. $0 $77 $77 
3614 180. TeleUno, Inc. $0 $373 $373 
3712 181. Telrite Corporation $0 $120,376 $120,376 
3593 182. Ter Tel Enterprises, Inc. $0 $446 $446 
4265 183. Total Access Telecom Inc. $0 $0 $0 
3527 184. Total Call International, Inc. $0 $0 $0 
4086 185. Total Call Mobile, Inc. $0 $559 $559 
4067 186. Total Holdings, Inc. $0 $1,092 $1,092 
3748 187. TouchTone Communications Inc. $0 $30,456 $30,456 
3270 188. Transworld Network, Corp. $0 $72,689 $72,689 
3312 189. TRI-M Communications, Inc. $0 $1,351 $1,351 
0436 190. TTI National, Inc. $0 $84,702 $84,702 
3843 191. TTUSA Acquisition, Inc. $0 $23,920 $23,920 
4266 192. tw telecom of iowa llc $0 $48,979 $48,979 
3728 193. Twin City Capital, LLC $0 $344 $344 
3077 194. U.S. South Communications, Inc. $29,435 $23,278 $52,713 
3171 195. U.S. Telecom Long Distance $0 $8,015 $8,015 
3818 196. United Telecom Inc. $0 $9,787 $9,787 
4211 197. US Signal Company, L.L.C. $0 $0 $0 
3258 198. Value-Added Communications, Inc. $0 $188,945 $188,945 
4084 199. Vanco US, LLC $0 $3,559 $3,559 
3138 200. Verizon Enterprise Solutions LLC $0 $27 $27 

3057 201.
Verizon Long Distance LLC f/ka/ Bell Atlantic 
Communications, Inc. $0 $78,159 $78,159 

0307 202. Verizon Select Services Inc. $0 $174,555 $174,555 
3663 203. Vertex Group, Inc.
3804 204. Voicecom Telecommunications, LLC $0 $11,520 $11,520 
3766 205. VoiceNet Telephone, LLC $0 $0 $0 
3638 206. WDT World Discount Telecommunications Co. $0 $564 $564 
3306 207. Webster-Calhoun Long Distance Inc. $0 $210,492 $210,492 
4301 208. Western Iowa Long Distance $0 $145,777 $145,777 
3643 209. Wholesale Carrier Services, Inc. $0 $28,455 $28,455 
3338 210. Wiltel Communications, LLC $1,194 $13,371 $14,565 
4138 211. WiMacTel, Inc. $0 $23 $23 
3846 212. Windstream Communications, Inc. $0 $8,447 $8,447 
3696 213. Winnebago Transport Services, Inc. $0 $533 $533 
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3308 214. Woolstock Fiber Company $18,384 $8,265 $26,649 
3003 215. Working Assets Funding Service, Inc. $0 $18,047 $18,047 
3803 216. Worldwide Telecommunications Inc. $0 $398 $398 
3604 217. X2Comm, Inc. $0 $8,824 $8,824 
4097 218. Xtension Services, Inc. $0 $1,800 $1,800 
3726 219. Yak Communications (America) Inc.
4254 220. Zayo Enterprise Networks, LLC $0 $760 $760 
3471 221. Zoom-i-Net Communications, Inc. $0 $0 $0 

Total Interexchange Carriers $583,815 $30,454,968 $31,038,783 

Didn't file in 2012.

Source:  IUB Telecommunications Utility Letter.
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1

                  UNITED STATES DISTRICT COURT

                        WESTERN DIVISION

    GREAT LAKES COMMUNICATION    *
    CORP.,                       *
                                 *
                 Plaintiff,      *  Case No.
                                 *
            v.                   *  5:13-cv-4117
                                 *
    AT&T CORP.,                  *
                                 *
                 Defendant.      *

       

           HIGHLY CONFIDENTIAL - ATTORNEYS' EYES ONLY   

                       November 13, 2014

                           9:25 a.m.

                    Deposition of JOHN HABIAK,             

    taken by the Defendant, pursuant to Notice and Rule

    30(b)(6) notice, at the offices of AT&T Corp., One

    AT&T Way, Bedminster, New Jersey, before David           

    Levy, CSR, RPR, CLR a Notary Public of the States

    of New York and New Jersey.

    Job No: 36636
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JOHN HABIAK - HIGHLY CONFIDENTIAL - ATTORNEYS' EYES ONLY

450 Seventh Avenue - Ste 500, New York, NY 10123  1.800.642.1099
DAVID FELDMAN WORLDWIDE, INC.

2

1

2   A P P E A R A N C E S:

3

4      Attorneys for Plaintiff

5          INNOVISTA LAW, PLLC

6          1200 18th Street, N.W., Suite 700

7          Washington, D.C. 20036

8          (202) 750-3502

9          BY: JOSEPH P BOWSER, ESQ.

10              joseph.bowser@innovistalaw.com

11

12      Attorneys for Defendant

13          SIDLEY AUSTIN, LLP

14          One South Dearborn

15          Chicago, Illinois 60603

16          (312) 853-7000

17          BY: BRIAN A. McALEENAN, ESQ.

18              bmcaleenan@sidley.com

19

20

21

22

23

24

25
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104

1      Habiak - Confidential - Attorneys' Eyes Only

2            Q.  Has AT&T ever asked Great Lakes to

3   visit Great Lakes' facilities to confirm that

4   equipment is where AT&T expects it to be?

5            A.  I don't know.

6            Q.  If indeed Great Lakes is certificated

7   in Lake Park, and its customers' equipment is in

8   Lake Park, would that cause you to reevaluate your

9   continued reliance on reason number 1 in Exhibit 7,

10   AT&T 367, as a basis for not paying the access

11   charges?

12                MR. McALEENAN:  Objection,

13            hypothetical.

14            A.  There are other reasons why, that we

15   may -- we would continue to not pay.

16            Q.  I understand that there are other

17   reasons, but I'm wondering whether you would

18   maintain reason number one.

19                MR. McALEENAN:  Same objection.

20            A.  If -- if there was documented proof

21   that there was functioning equipment attached to

22   end user customers, then item number one would no

23   longer be valid, yes.

24            Q.  What do you mean by functioning

25   equipment?
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2            A.  Well, that it actually was connecting

3   to a so-called end user, being delivered there in

4   Lake Park, and actually receiving data, then,

5   you're right, number one would no longer be valid.

6            Q.  Reason number 2 again here is that

7   Great Lakes' invoice charges are based on a

8   distance of 133 miles, when mileage should be no

9   more than one mile.

10            A.  Right.

11            Q.  How did you come to that conclusion?

12            A.  Because the INS interconnect point is

13   a mile or less from the switch in Spencer, the

14   Great Lakes switch in Spencer.

15            Q.  Did you inquire whether Great Lakes

16   leased the transport facilities that were used to

17   get the call from Des Moines to Spencer?

18            A.  No.

19            Q.  Would that affect your analysis?

20            A.  No.

21            Q.  Why not?

22            A.  Because INS is providing that 133

23   miles via their tariff to the interconnect point in

24   Spencer.

25            Q.  Providing --
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2            A.  The mileage.  The distance between the

3   INS switch in Des Moines and the interconnect point

4   in Spencer.

5            Q.  So is it your view that a LEC cannot

6   lease transport facilities when a CEA provider may

7   provide it to AT&T independently?

8                MR. McALEENAN:  Objection,

9            hypothetical and calls for a legal

10            conclusion.

11                But you can answer.

12            A.  The CEA provider is providing that

13   transport from Des Moines to Spencer, and they are

14   billing for that transport from Des Moines to

15   Spencer.

16                So the Alpine decision found that to

17   be an unjust and unreasonable practice, what is

18   portrayed there, with the 133 miles.

19            Q.  Are you aware when Great Lakes

20   established its POI in the LERG as being in

21   Des Moines?

22                MR. McALEENAN:  Objection, foundation.

23                MR. BOWSER:  I'm just asking him if

24            he's aware.

25            A.  They may very well.  But that doesn't
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2   really matter in this case.

3            Q.  Well, in Alpine, those LECs moved

4   their POI to a more distant location, right?

5                MR. McALEENAN:  Objection, calls for a

6            legal conclusion.

7                MR. BOWSER:  Just a factual event in

8            the case.

9            A.  Doing it wrong from the get-go doesn't

10   make it right.

11            Q.  And number 3, you have you have,

12   "Great Lakes has billed for two tandem switch

13   terminations when Great Lakes should bill for only

14   one termination."

15            A.  That's correct.

16            Q.  And we touched on this earlier.  What

17   is the tandem termination service that you think

18   Great Lakes should be billing for?

19            A.  Well, they are purporting to -- they

20   are billing by the CenturyLink/Qwest rates, and the

21   CenturyLink/Qwest rates in an architecture such as

22   this would apply only once.

23            Q.  But where is the facility that's

24   providing that tandem termination in the call path?

25            A.  Oh, that facility is between the
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2            A.  I'm only assuming that they've got a

3   tool that helps them figure out from a network

4   perspective when they see traffic going from point

5   A to point B, how many facilities are needed.

6            Q.  Okay.  In her list under, "However,"

7   in point C, she says, "Since this is a CLEC,

8   someone will need to coordinate if an LOA is

9   required for the facilities (a long discussion we

10   had yesterday with Leanne Schau, Ardell Burgess,

11   Sal D'Amico)."

12                What do you understand her to mean

13   there?

14                MR. McALEENAN:  Objection.

15            Foundation.

16            A.  I'm not really sure why that is, but

17   for some reason, with CLECs, it has to go through

18   some separate process when -- when ordering the

19   facilities.  That's what I take that to mean.  I'm

20   not sure really why, but that's the way it is,

21   apparently.

22            Q.  What's an LOA?

23            A.  I don't know.

24              
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2   believe she's in a group that looks at deciding

3   where to -- finding direct connect or trunking

4   improvement opportunities.

5                But definitely Lyn does that herself.

6   So -- but there's this other group that Leanne is

7   in that does it as well.

8            Q.    

  

               

             

12            Q.  At this point in late 2011, the first

13   week of January 2012, had AT&T contacted Great

14   Lakes about a direct connect?

15                MR. McALEENAN:  Objection, foundation.

16            A.  I -- I don't know.  I don't recall.

17            Q.  Do you know if anyone ever did?

18            A.  You mean ever, including to this day?

19            Q.  Yes.

20            A.  Oh, yeah, we have.  Sure, absolutely.

21            Q.  And who did that?

22            A.  Um -- I'm not really sure if Kurt

23   reached out to them independently, but by the fall

24   of 2012, through our counsel, which was Debbie

25   Waldbaum by then, Great Lakes' counsel, we
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2   communicated to them we wanted a direct connect.

3                MR. BOWSER:  Sixteen, please.

4   EXH          (Deposition Exhibit 16, e-mail

5            chain Bates numbered ATT0001197 and

6            1198, marked for identification, as of

7            this date.)

8            Q.  You've been handed what's been marked

9   as Exhibit 16.  It's ATT 1197 and 1198.  It's a

10   February 14th, 2012 e-mail exchange with an

11   attachment called, "CLEC DC process; etc."

12            A.  Um-hum.

13            Q.  Let me know when you've had a chance

14   to look that over.

15                (A pause in the proceedings.)

16            A.  Yup.

17            Q.  Do you recognize this e-mail and the

18   attachment?

19            A.  It's familiar.

20            Q.  Do you recall the e-mail exchange with

21   Ms. Meola?

22            A.  
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2   actually responsible for this whole direct connect

3   process when it comes to CLECs"?  So this document

4   that produced -- I seem to recall --

5            Q.  By "this document," are you referring

6   to the attachment?

7            A.  Yes.

8            Q.  Do you know who produced it?

9            A.  No, I don't.

10            Q.  Did you?

11            A.  No.

12            Q.  Did Ms. Meola, to your knowledge?

13            A.  I doubt it.

14            Q.  Well, without speculating, do you have

15   a sense of at least what group would have produced

16   it?

17            A.  My guess is that Leanne's group

18   probably put it together.

19            Q.  What was the name of her group, again?

20            A.  I don't know the name --

21            Q.  It's not Lyn's, it's just something

22   else?

23            A.  Yes, it's a different group and oddly

24   enough, I don't even think they are in network at

25     
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT

NO. 07-1401

MCIMETRO ACCESS TRANSMISSION SERVICES OF 
VIRGINIA, INC., D/B/A VERIZON ACCESS TRANSMISSION 

SERVICES OF VIRGINIA,

Plaintiff-Appellant,

v.

MARK C. CHRISTIE, ET AL.,

Defendants-Appellees.

ON APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA

BRIEF FOR AMICI CURIAE THE UNITED STATES
AND THE FEDERAL COMMUNICATIONS COMMISSION

STATEMENT OF INTEREST AND QUESTION PRESENTED

The United States and the Federal Communications Commission file this 

amicus curiae brief in response to the Court’s request for the government’s view on 

whether federal law preempts a merger condition imposed by the State Corporation 

Commission of Virginia (“Virginia Commission”) on the offering of interstate 

special access or private line services by Appellant MCIMetro Access 

PUBLIC VERSION



2

Transmission Services of Virginia, Inc., d/b/a Verizon Access Transmission 

Services of Virginia (“Verizon Access”).1

The Federal Communications Commission (“FCC”) is the federal regulatory 

agency charged by Congress with the responsibility to “regulat[e] interstate” 

common carrier communications services, 47 U.S.C. § 151, and to ensure that the 

rates, terms, and conditions of such services are just and reasonable and free of any 

undue discrimination or preference, id. §§ 201(b), 202(a).  In addition, the FCC 

must ensure that any transaction involving the transfer of lines used in interstate 

communications from one carrier to another complies with “public convenience 

and necessity.”  See id. § 214(a).  The United States Department of Justice (“DOJ”) 

also reviews proposed acquisitions or mergers for potential violations of the federal 

antitrust laws.

STATEMENT OF FACTS

Special access services, which are sometimes called “private line” services, 

provide dedicated bandwidth for a customer’s usage.  Because special access lines

usually carry both interstate and intrastate traffic, the FCC has drawn a bright-line 

rule for jurisdictional purposes:  Special access lines carrying both intrastate and 

interstate traffic are classified as interstate for rate regulation and other purposes 

 
1 Order, No. 07-1401 (Jan. 2, 2008); see also Order, No. 07-1401 (Jan. 22, 2008) 
(granting extension of time to file until February 19, 2008).
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“if the interstate traffic on the line involved constitutes more than ten percent of the 

total traffic on the line.”  47 C.F.R. § 36.154(a).  Interstate traffic that “amounts to 

ten percent or less of the total traffic on a special access line” is deemed de 

minimis, and that line is classified as intrastate for jurisdictional purposes.  MTS 

and WATS Market Structure Amendment of Part 36 of the Commission’s Rules and 

Establishment of a Joint Board, 4 FCC Rcd 5660, 5660, para. 2 (1989) (“Special 

Access 10% Order”).

The Virginia Commission approved the merger of Verizon Communications, 

Inc. and MCI, Inc. on October 6, 2005, with several conditions.  As relevant here, 

the Virginia Commission required that MCI (now Verizon Access), as a condition 

of merging, “continue to offer to wholesale customers in Virginia its available 

intrastate and interstate special access, private line or its equivalent, and high 

capacity loop and transport facilities, without undue discrimination, [on] pre-

merger terms and conditions and at prices that do not exceed pre-merger rates.”  

Joint Petition of Verizon Communications and MCI, Inc. for approval of 

agreement and plan of merger, Order Granting Approval, Case No. PUC-2005-

00051, at 28 (Va. St. Corp. Comm’n Oct. 6, 2005) (JA 52) (emphasis added) 

(“Virginia Approval Order”).  The condition applies to both existing and future 

customers of MCI and will remain in effect until the Virginia Commission 
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determines that competition from other carriers will ensure “adequate service to the 

public at just and reasonable rates.”  Id. at 28–29 (JA 52–53).

The United States Department of Justice investigated the merger for possible 

violations of the federal antitrust laws.  It filed a complaint and proposed consent 

decree in the United States District Court for the District of Columbia on October 

27, 2005.  See Complaint ¶¶ 26 (JA 16).  The court approved the consent decree 

under the Antitrust Procedures and Penalties Act, 15 U.S.C. § 16(b)–(h), and 

entered it on March 29, 2007.  See U.S. v. SBC Commc’ns, Inc., 489 F. Supp. 2d 1 

(D.C. Cir. 2007) (entry of Verizon-MCI consent decree is in the public interest).  

The antitrust consent decree, which required specified divestitures covering fiber 

optic lines (including certain lines in Virginia), did not impose any conditions or 

restrictions on the pricing of telecommunications services.

On November 17, 2005, the FCC issued its decision under sections 214 and 

310(d) of the Communications Act of 1934, as amended, 47 U.S.C. §§ 214, 310(d), 

permitting the transfer of lines associated with the merger.  See Verizon 

Communications Inc. and MCI, Inc. Applications for Approval of Transfer of 

Control, 20 FCC Rcd 18433 (2005) (“FCC Order”) (JA 60–100).  The FCC 

adopted as binding legal commitments several conditions that Verizon and MCI 

offered voluntarily, including the commitment that “[f]or a period of thirty months 

following the Merger Closing Date, Verizon/MCI shall not increase the rates paid 
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by MCI’s existing customers (as of the Merger Closing Date) of the DS1 and DS3 

wholesale metro private line services that MCI provides in Verizon’s incumbent 

local telephone company service areas above their level as of the Merger Closing 

Date.”  FCC Order, 20 FCC Rcd at 18560 (JA 91).  The FCC also stated that its 

conditions were not intended “to restrict, supersede, or otherwise alter state or local 

jurisdiction under the Communications Act of 1934, as amended, or over the 

matters addressed in these Conditions, or to limit state authority to adopt rules, 

regulations, performance monitoring programs, or other policies that are not 

inconsistent with these Conditions.”  Id. at 18559 (JA 90).

After Verizon and MCI consummated the merger, Verizon Access petitioned 

the Virginia Commission to remove its merger condition insofar as it pertained to 

interstate special access services.  The Virginia Commission denied the request 

“without prejudice.”  Petition of MCIMetro Access Transmission Services of 

Virginia, Inc., d/b/a Verizon Access Transmission Services of Virginia for removal 

of certain provisions of the October 6, 2005, Order in Case No. PUC-2005-00051, 

Order Denying Petition, Case No. PUC-2006-00057, at 10 (Va. St. Corp. Comm’n 

July 10, 2006) (JA 110).

In November 2006, Verizon Access filed a complaint in the United States 

District Court for the Eastern District of Virginia challenging the Virginia 

Commission’s authority to impose a merger condition related to interstate special 
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access services.  See Complaint ¶ 6 (JA 10).  On March 27, 2007, the district court 

dismissed the complaint under Rule 12(b)(6) of the Federal Rules of Civil 

Procedure for failure to state a claim upon which relief can be granted.  The court 

found that “there is no [federal] preemption of special access lines in particular or 

the field of telecommunications in general,” D. Ct. Op. at 8 (JA 127), and rejected 

the argument that the state-imposed condition “conflicts with the policy judgments 

made by the FCC and DOJ in their respective approvals of the merger,” id. at 10 

(JA 129).  Verizon Access appealed.

ARGUMENT

Verizon Access has contended that the FCC Order and the antitrust consent 

decree preempt the Virginia Commission’s merger condition.  Verizon Access also 

argues more generally that the condition is preempted by the federal 

Communications Act.  The Virginia Commission disagrees and contends that the 

FCC Order ratified its merger condition. The government wishes to make three 

primary points. First, the Virginia Commission’s merger condition does not 

conflict with and is not preempted by the FCC Order or the antitrust consent 

decree.  Second, the FCC Order did not authorize, endorse, or ratify the Virginia 

Commission’s condition.  Third, separate from the FCC Order, the 

Communications Act of 1934, as amended, generally grants the FCC exclusive 

authority to regulate the rates, terms, and conditions under which interstate 
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communications services are sold.  The Virginia Commission therefore lacks 

authority to regulate interstate special access services through a merger condition.  

In the government’s view, the merger condition at issue in this case is therefore 

preempted.

1.  Under the Supremacy Clause, U.S. Const. art. VI, cl. 2, federal law 

preempts any conflicting state laws or regulatory actions that would prohibit a 

private party from complying with federal law or that “stand[] as an obstacle to the 

accomplishment and execution” of federal objectives.  Freightliner Corp. v. 

Myrick, 514 U.S. 280, 287 (1995) (internal quotation marks omitted); Hillsborough 

County, Fla. v. Automated Med. Labs., Inc., 471 U.S. 707, 713 (1985) (noting that 

“state laws can be pre-empted by federal regulations”).  Verizon Access has argued 

that the FCC Order or the antitrust consent decree preempts the challenged merger 

condition.  See Complaint ¶¶ 41–42 (JA 22–23).  Contrary to Verizon’s contention, 

however, the condition adopted by the Virginia Commission does not conflict with 

and is not preempted by the FCC Order or the antitrust consent decree.

Verizon Access cannot claim that it would be impossible to comply with 

both the state condition and the FCC Order:  If Verizon Access offers its 

wholesale, special access services at pre-merger rates and on pre-merger terms and 

conditions to all comers (the state condition, JA 52), it would necessarily “not 
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increase the rates” paid by MCI’s existing special access customer base (the 

federal condition, JA 91).

Verizon Access’s argument that the state-merger condition contravenes the 

FCC’s objectives also fails in light of the savings clause of Appendix G.  There, 

the FCC made explicit its intention that the conditions in its Order not “restrict, 

supersede, or otherwise alter state or local jurisdiction under the Communications 

Act of 1934, as amended, or over the matters addressed in these Conditions, or . . .

limit state authority to adopt rules, regulations, performance monitoring programs, 

or other policies that are not inconsistent with these Conditions.”  FCC Order, 20 

FCC Rcd at 18559 (JA 90).  In other words, the savings clause clarifies that the 

FCC’s special access condition (like the others in the FCC Order) was intended to 

be a minimum safeguard of competition.  It was not the product of a fine-tuned 

balancing of the benefits and burdens of regulation that would foreclose state 

action on the same subject.  Cf. Hillsborough County, 471 U.S. at 721 (finding no 

preemption when agency regulations set “minimum safety standards” rather than 

“a particular balance between safety and quantity”).  Because the Virginia 

Commission’s condition is “not inconsistent” with the private line condition in the 

FCC Order, the FCC Order does not preempt it.

There is likewise no basis for the claim that the Virginia Commission’s 

condition conflicts with the antitrust consent decree.  Complaint ¶¶ 41–43 (JA 22–
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23).  The decree does not regulate the prices, terms, and conditions of any 

telecommunications services, and the Virginia Approval Order has no effect on the 

divestitures required by the decree, which have already been consummated.

2.  The Virginia Commission and the district court go too far, however, in 

asserting that the savings clause in Appendix G granted general authority to the 

States to impose regulations on interstate special access services.  See D. Ct. Op. at 

11 (JA 130) (asserting that the FCC intended the States to have authority “over 

matters which are not reserved to the [S]tates by the Act, but which do appear in 

the Conditions”); Va. Comm’n Br. at 20 (claiming that the savings clause 

“envisions (in the FCC’s view) a dual federal-state regulatory regime over the 

matters addressed in the FCC conditions”).  The text of the savings clause makes 

clear that the federal conditions do not “alter state or local jurisdiction . . . or . . . 

limit state authority.”  FCC Order, 20 FCC Rcd at 18559 (JA 90) (emphasis 

added).  In other words, the FCC left undisturbed whatever authority state 

commissions had before the FCC Order.  There is simply no textual support for the 

notion that this savings clause confers additional authority on the States or ratifies 

merger conditions that States did not have jurisdiction to impose otherwise.  See

Verizon Commc’ns Inc. v. Law Offices of Curtis V. Trinko, LLP, 540 U.S. 398, 407 

(2004) (holding that a savings clause stating that the Telecommunications Act of 

1996 does not “modify, impair, or supersede” the antitrust laws “does not create 
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new claims that go beyond existing antitrust standards”); see also United States v. 

Locke, 529 U.S. 89, 106 (2000) (refusing to read a savings clause to “upset the 

careful regulatory scheme established by federal law”).

The FCC repeatedly has used savings clauses such as this to make clear that 

its orders do not disturb existing state authority,2 and no court or state commission 

has previously construed these savings clauses to impart new authority to the 

States.  Contrary to the Virginia Commission’s claim that Appendix G’s savings 

clause has “no other plausible meaning” than to grant the State authority it 

otherwise does not possess, Va. Comm’n Br. at 20, the clause’s most plausible 

meaning is that it leaves state authority unchanged.3

The district court’s reliance on the FCC’s “continuing silence” is similarly 

misplaced.  D. Ct. Op. at 12 (JA 131).  The court found it significant that a 

representative of XO Communications discussed the Virginia Commission’s 

 
2 See, e.g., AT&T Inc. and BellSouth Corp. Application, 22 FCC Rcd 5662, 5807 
(2007); Application of GTE Corp., Transferor, and Bell Atlantic Corp., Transferee, 
14 FCC Rcd 14032, 14262 (2000); Applications of Ameritech Corp., Transferor, 
and SBC Communications Inc., Transferee, 14 FCC Rcd 14712, 14968 (1999)
(subsequent history omitted).
3 In any event, the Virginia Commission could not have relied on Appendix G to 
the FCC Order because the State adopted its merger condition 25 days before the 
FCC issued its decision.  Rather, the Virginia Commision asserted that it “is 
not . . . prohibited from conditioning Transfers Act approval on matters related to 
federal authority,” citing cases in which it had conditioned approval on the 
merging parties’ receiving federal approvals.  Virginia Approval Order at 29 (JA 
53).
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merger condition with legal advisers to two FCC Commissioners shortly before the 

FCC voted to approve the transfers.  See id. (citing Letter from Thomas Cohen, 

Kelley Drye & Warren LLP, to Marlene H. Dortch, Secretary, Federal 

Communications Commission, WC Docket Nos. 05-65, 05-75 (filed Oct. 7, 2005) 

(JA 118–19)).  From that isolated communication, the District Court surmised —

and the Virginia Commission contends in this Court, see Va. Comm’n Br. at 25, 

28 — that “if the FCC had any concerns about the substance of the [Virginia 

Commission’s] condition, it would have made them known,” D. Ct. Op. at 12 (JA 

131).  That view misapprehends the law as well as the reality of agency decision-

making.  As a practical matter, the FCC cannot necessarily respond to every piece 

of information put into the administrative record, and there is no legal or logical 

basis for treating its failure to do so as an implicit statement of its views on the 

merits.  Furthermore, the district court’s assumption that the FCC had “actual 

knowledge” of the state-imposed condition is irrelevant:  whether particular state-

imposed conditions might be preempted by federal law was not an issue in the 

federal proceeding, which focused on the transfer of control and on the federally-

imposed conditions that served the public interest.  The fact that the FCC did not 

go out of its way to mention an issue not before it is unsurprising and establishes 

nothing as to its opinion on the matter.  Similarly, no conclusions should be drawn 

from the FCC’s “continuing silence in the wake of this litigation.”  D. Ct. Op. at 12 
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(JA 131).  Like other federal agencies, the FCC has limited resources to expend on 

litigation and cannot be said to approve of a particular judicial result merely 

because it chooses to focus those resources on cases in which it is a party.

3.  Because the FCC Order neither limited nor expanded state jurisdiction, 

the general rule that the FCC has exclusive jurisdiction over interstate 

communications services applies.  See, e.g., 47 U.S.C. § 151 (creating the FCC 

“[f]or the purpose of regulating interstate and foreign commerce in communication 

by wire and radio”); id. § 201(b) (requiring all charges for interstate and foreign 

common carrier communications services to be “just and reasonable”); id. § 203(a)

(requiring carriers to file tariffs specifying those charges with the FCC); Vonage 

Holdings Corp., 19 FCC Rcd 22404, 22412, para. 16 (2004) (stating that the FCC

has “exclusive jurisdiction over ‘all interstate and foreign communication’”); 

Mobile Telecommunications Technologies Corp., 6 FCC Rcd 1938, 1941 n.6 

(1991) (“Under the Communications Act, [S]tates may not engage in tariff 

regulation of interstate services.  The Act grants this Commission exclusive 

authority to regulate the charges and services of interstate common carriers.”).4  

 
4 See also, e.g., Global Crossing Telecomms., Inc. v. Metrophones Telecomms., 
Inc., 127 S. Ct. 1513, 1516–17 (2007) (noting that Title II of the Communications 
Act of 1934 sets up a “traditional regulatory system” in which the FCC “would 
determine a rate’s reasonableness”); Crockett Tel. Co. v. FCC, 963 F.2d 1564, 
1566 (D.C. Cir. 1992) (“The FCC has exclusive jurisdiction to regulate interstate 
common carrier services including the setting of rates.”); NARUC v. FCC, 746 

PUBLIC VERSION



13

And although special access lines often carry both interstate and intrastate traffic, 

the FCC has classified as jurisdictionally interstate all special access lines whose 

traffic is more than ten percent interstate.  See 47 C.F.R. § 36.154(a); Special 

Access 10% Order, 4 FCC Rcd at 5660, para. 2.5

The enactment of the Telecommunications Act of 1996 did not change the 

statutory allocation of jurisdiction in any way relevant to this case.  The district 

court’s suggestion that the 1996 Act and the Commission’s Local Competition 

Order opened up the entire field of telecommunications to joint federal and state 

regulation, see D. Ct. Op. at 8 (JA 127), is incorrect.  Although the 1996 Act 

altered the traditional dual regulatory system and “expand[ed] the applicability 

of . . . state rules to historically interstate issues,” Local Competition Order, 11 

    
F.2d 1492, 1498 (D.C. Cir. 1984) (“Interstate communications are totally entrusted 
to the FCC . . . .”); AT&T and the Associated Bell System Cos. Interconnection 
With Specialized Carriers, 56 FCC.2d 14, 20, para. 21 (1975) (“[T]he States do not 
have jurisdiction over interstate communications . . . .”), aff’d, California v. FCC, 
567 F.2d 84 (D.C. Cir. 1977) (per curiam).
5 The district court’s reliance on Qwest Corp. v. Scott, 380 F.3d 367 (8th Cir. 
2004), to resolve this issue is misplaced.  In Scott, the Eighth Circuit confronted 
the narrow issue of whether the FCC’s holding in the Special Access 10% Order
prohibited a State from requesting performance reports for traffic over special 
access lines.  It did not, however, address the issue here:  the general scope of state 
authority under the Communications Act to regulate the rates, terms, and 
conditions of interstate special access services.  See 380 F.3d at 374 (“[W]hen the 
10% Order is read as a whole, the Commission’s expressed intent to preempt state 
regulation does not extend to performance measurements and standards.”).  Neither 
the FCC nor the United States was a party to that litigation.
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FCC Rcd 15499, 15544, para. 83 (1997), it did so only to a limited extent.  States 

in carefully defined circumstances now have limited authority over certain 

interstate matters involving interconnection agreements arising “pursuant to 

section 252.” Id. at 15544, para. 84; see 47 U.S.C. § 252; see generally Verizon 

Commc’ns, Inc. v. FCC, 535 U.S. 467, 491–93 (2002) (outlining the interplay of 

sections 251 and 252); MCIMetro Access Transmission Servs., Inc. v. BellSouth 

Telecomms., Inc., 352 F.3d 872, 874–76 (4th Cir. 2003) (same).  Here, however, 

the Virginia Commission neither acted pursuant to such procedures nor claims any 

authority under section 252.  Thus, that provision is of no moment here.

The Virginia Commission therefore had no jurisdiction to regulate Verizon 

Access’s interstate special access services.  That it attempted to do so as part of a 

merger approval does not change the analysis.  A state regulator cannot leverage its 

authority in one field to regulate another field entrusted to federal oversight alone.  

See, e.g., Sperry v. Florida, 373 U.S. 379, 385 (1963) (“A State may not enforce 

licensing requirements which, though valid in the absence of federal regulation, 

give the State’s licensing board a virtual power of review over [activities 

sanctioned by federal authorities].”  (footnote and internal quotation marks 

omitted)); Freeman v. Burlington Broadcasters, Inc., 204 F.3d 311, 323–25 (2d 

Cir. 2000).  Because the Virginia Commission’s condition undeniably seeks to 
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regulate Verizon Access’s offering of interstate special access services, federal law 

preempts it.

CONCLUSION

Federal law preempts the Virginia Commission’s condition insofar as that 

condition applies to the rates, terms, and conditions on which Verizon Access 

offers interstate special access services.6
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Great Lakes Communications Corp. and Superior Telephone Cooperative (collectively,

the "Petitioners"), by their undersigned counsel and pursuant to 47 C.F.R. § 1.2, hereby submit

this Petition for Declaratory Ruling to respectfully request a ruling from the Federal

Communications Commission ("Commission") that all matters relating to interstate access

charges, including the rates therefor and revenue derived therefrom, are within its exclusive

federal jurisdiction and thus any attempts by state authorities to regulate interstate access charges

are beyond their authority. In addition, as a contingency against an imminent ruling from the

Iowa Utilities Board (the "IUB" or "Board", and the "!UB Order") that encroaches on the

Commission's jurisdiction, Petitioners respectfully request an order preempting such action

under the standard for the federal preemption of state actions discussed in Louisiana Public

Service Commission v F. c.c. 1

1. INTRODUCTION

This Petition seeks to ensure that federal jurisdiction over interstate access will be

maintained throughout the resolution of many access-charge related actions across the United

States. The case most imminently to be decided is the enforcement action before the IUB

entitled Qwest Communications Corp. v. Superior Telephone Cooperative, et al., Docket FCU

07-2. That proceeding, which was initiated on the Complaint of Qwest Communications

Corporation ("Qwest"),2 seeks to determine the rights of eight local exchange carriers ("LECs")

in Iowa to receive intrastate and interstate terminating access charges for telephone calls.

Qwest's complaint was premised on its assertion that the LECs' termination of calls to

conference, chat-line, and in some cases, international service providers constituted "traffic

pumping" that is somehow unlawful. The Qwest complaint is just one facet of Qwest's unlawful

Louisiana Public Service Commission v. F.c.c.. 476 U.S. 355, 368-69 (1986) ("Louisiana PSC').
2 Docket No. FCU-07-2, Complaint, Request for Declaratory Reliefand Request for Emergency Injunctive
Relief filed with the Iowa Utilities Board on February 20, 2007.
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campaign against competing carriers and conference-service providers - a campaign that

includes harassing litigation in venues across the country and unlawful self-help refusals to pay

access charges - that Qwest and other large interexchange carriers have been conducting for

more than three years.

The IUB seems poised to adopt Qwest's arguments and assertions. In this Petition,

Petitioners demonstrate that the IUB Order is likely to be flatly inconsistent with the rulings and

policies of this Commission in areas where this Commission and federal statutes have occupied

the field. The IUB Order is also likely to be extraordinarily expansive in scope, given the

lengths to which Qwest sought to collaterally attack the Commission's holding and analysis in

the Farmers and Merchants decision.J Any order by the IUB that touches, even on a prospective

basis, the interstate access rates and revenues of LECs, or the qualification of the LECs for the

rural exemption from the benchmark limit under the CLEC Access Charge Order: would be in

excess of the IUB's jurisdiction. As demonstrated in this Petition, the IUB is jurisdictionally

incapable of regulating any more than a de minimis portion of the traffic that is the subject of

Qwest's complaint. Further, even for that minuscule amount of intrastate traffic, the IUB must

conform its ruling so that the LECs can comply simultaneously with the Commission's rules and

regulations as well as the IUB Order. The Commission must therefore stand at the ready to

preempt any order issued out of the rUB that misreads and ignores established Commission

precedent and is ultra vires, as all indications seem to suggest the forthcoming IUB Order will

be.

Qwest Commc 'ns Corp, v. Farmers and Merchants Mutual Tel, Co., Memorandum Opinion and Order, 22
FCC Red. 17973 (Oct 2, 2007) ("Farmers and Merchants").
, Access Charge Reform, CC Docket No. 96-262, Seventh Report and Order and Further Notice of Proposed
Rutemaking, 16 FCC Red. 9923 (2001) ("CLEC Access Charge Order").

2
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II. THE IUB HAS HELD A PUBLIC DECISION MEETING IN WHICH IT ISSUED
SEVERAL FINDINGS THAT REGARD OR DIRECTLY IMPACT INTERSTATE
TELECOMMUNICAnONS

The IUB held a decision meeting on August 14, 2009 to announce its preliminary ruling

in Docket FCU 07-2 and to outline the content of the fUB Order. Ignoring the Commission's

holding and analysis in Farmers and Merchants, the Board held that the LECs' conference

service provider customers were not "end users" under both the LECs' interstate and intrastate

tariffs. The Board found, in clear conflict with Farmers and Merchants, that calls to conference-

calling and chatline bridges did not terminate at the bridge. The Board based this decision on the

clearly erroneous beliefthatthe pending Petition for Reconsideration of the Farmers and

Merchants decision made it not final, and hence not binding on the Board. The Board went so

far as to say that it possessed a more comprehensive record than the Commission possessed in

Farmers and Merchants. The Board also found, in clear conflict with Jefferson, Beehive, and

Frontier, which the Board found to be inapplicable, that tlle sharing of revenue between rural

carriers with high access charge rates and chadine or conference-calling providers was

unreasonable. The Board even weighed in on the LECs qualifications for the rural exemption

under the CLEC Access Charge Order. The Board is going to require refunds of access charges

to IXCs, yet failed to identify whether intrastate or interstate revenues were to be refunded. The

Board is also going to require the LECs to report to the Board how each is using its NXX codes,

and return any unused blocks of numbers to NANPA. Clearly, all of these actions greatly exceed

the authority of the Board, and step well into the jurisdiction of the Commission.

III. STANDARD FOR GRANTING PETITIONS FOR DECLARATORY RULING

Section 1.2 ofthe Commission's rules provides that the "Commission may, in accordance

with section 5(d) of the Administrative Procedure Act, on motion or on its own motion issue a

3
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declaratory ruling terminating a controversy or removing uncertainty." 47 C.F.R. § 1.2. Thus, a

declaratory ruling is an appropriate vehicle to restate established law or clarify any perceived

uncertainty under existing Commission regulations or precedent. 5 Where, as here, the subject

matter ofthe petition for declaratory ruling concerns issues over which the Commission has

exclusive jurisdiction - i.e., access charges for interstate telecommunications traffic- "the

need for agency expertise and for unifonnity of decisions" demand that this Commission provide

guidance to the courts and state commissions. Alltel Tennessee, Inc. v. Tennessee Pub. Sen>.

Comm 'n, 913 F.2d 305, 310 (6th eir. 1990). This is particularly the case where the "actions of

the state [commission] are necessarily intertwined with federal actions" and the "ultimate issue

in this case" is whether the state commission has exceeded its jurisdictional authority. id. at 309-

310.

Petitioners file this request in advance of the IUS Order on the ground that they would be

irreparably harmed, as described below, were any order issued that seeks to nullify or affect their

interstate access service. As such, this Petition is not premature or unripe. Federal agencies are

not constrained by Article III "case or controversy" limitations, but rather they "may issue a

declaratory order in mere anticipation of a controversy or simply to resolve an uncertainty."

Pfizer, Inc. v. Shalala, 182 F.3d 975,980 (D.C. Cir. 1999).

IV. ALL ISSUES RELATED TO INTERSTATE ACCESS CHARGES FALL WITIDN
THE COMMISSION'S EXCLUSIVE FEDERAL JURISDICTION

Congress granted the Commission exclusive jurisdiction over interstate

telecommunications in the Communications Act of 1934,47 U.S.C. §§ 151 el seq. (West

2001). Congress created the Commission

[F]or the purpose of regulating interstate and foreign commerce in
communication by wire ... and for the purpose of securing a more

See Universal Service Contribution Methodology, 23 FCC Red. 1411, ~ 1 (2008).

4
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effective execution of this policy by centralizing authority
heretofore granted by law to several agencies and by granting
additional autbority with respect to interstllte and foreign
commerce in wire and radio communication, ....

Id. § 151. Congress then assigned the matters entrusted to the Commission's jurisdiction:

... [A]ll interstate and foreign communication by wire or radio and .
all interstate and foreign transmission of energy by radio, which
originates and/or is received within the United States, and to all
persons engaged within the United States in such communication
or such transmission of energy by radio, and to the licensing and
regulating of all radio stations as hereinafter provided; ...

Id. § 152(a).

The Supreme Court made clear in Smith v. Illinois Bell Telephone Co., 282 U.S. 133, 148

(1930), that matters of interstate communications are entrusted to federal agencies, stating, "The

separation oftbe intrastate and interstate property... is essential to the appropriate recognition of

the competent governmental authority in each field of regulation." The Commission recently

reiterated this well-settled principle:

When a service's 'rnd points are in different states or between a
state and a point outside the United States, the service is deemed a
purely interstate service subject to the Commission's exclusive
jurisdiction.6

In the case before the IUB, Qwest and other interexchange carriers ("IXCs") are

attacking, directly and indirectly, the rates, terms, revenue derived from and conditions applied

to terminating access for such "purely interstate" calls. Were the IUB to adopt tbis type of relief,

it would undeniably encroach upon the FCC's exclusive federal jurisdiction.

in (he Matler of Vonage Holdings Corporation, Petition for Declaratory Ruling Concerning an Order oj
the Minnesota Public Utilities Commission, 19 FCC Red. 22404, 22413 ~ 17 (2004) ("Vonage Order").

5
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V. THE COMMISSION HAS ALREADY RESOLVED THE ISSUE OF LEC
ACCESS CHARGES UNDER IDENTICAL CIRCUMSTANCES, JEFFERSON,
BEEHIVE, FRONTIER, AND FARMERS AND MERCHANTS

Since the access charge regime was established in 1984, there has been continuous

litigation between LECs and IXCs over the rates and volumes of exchange access traffic. The

anticipated JUB Order at issue in this Petition is part of the most recent bout of access charge

litigation.

The current access disputes began in the late 1990s with the advent of "chat-line"

services. In December 1996, AT&T filed a Section 208 complaint against Jefferson Telephone

Company, a rural ILEC based in Iowa. The Commission denied the AT&T complaint in an

Order issued in 200 \.1 AT&T's complaint was identical to the complaint raised by Qwest in the

ruB proceeding: Jefferson Telephone entered into a commercial agreement with International

Audiotext Network ("IAN"), a provider of chat-line services. IAN "[marketed] and otherwise

[aided] the chatline operations" and Jefferson made payments to IAN "based on the amount of

access revenues that Jefferson received for terminating calls to IAN."a

AT&T's complaint charged that Jefferson violated § 20 I (b) of the Communications Act

because it "acquired a direct interest in promoting the delivery of calls to specific telephone

numbers." AT&T also argued that the "access revenue-sharing arrangement with IAN" was

unreasonabl~' discriminatory, in violation of § 202(a) of the Act, because Jefferson did not share

revenues with all its customers 9 The Commission rejected both these arguments and denied

AT&T's complaint.

The following year, the Commission issued two more orders, denying similar complaints

by AT&T directed at LECs that shared access revenues with chat-line operators. In AT&Tv.

AT&T Corp. v. Jefferson Tel. Co., 16 FCC Rcd. 16130 (2001) ("Jefferson").
[d. at 16131·2, '1112·5.
[d. at 16133, 'po

6
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Frontier Communications, the Commission rejected AT&T's allegations that "revenue-sharing

arrangements" constituted unreasonable discrimination in violation of § 202(a) or violations of

the ILECs' common carrier duties under § 201(b).lO In AT&T v. Beehive Telephone, 11 the

Commission again denied AT&T's complaint against a LEC that engaged in a commercial

relationship with a chat-line provider. The Jefferson, Frontier, and Beehive decisions all dealt

with exactly the same commercial arrangement that the IXCs characterize as "traffic pumping,"

despite the fact that it is the IXCs' customers who initiate the traffic. None of these decisions

were appealed.

In 2006, the large IXCs developed a new strategy: rather than risk further adverse

decisions by filing complaints with the Commission, Qwest, AT&T, Verizon, Sprint and other

large IXCs began a coordinated campaign of self-help by simply refusing to pay the access

charges billed by rural LECs. This forced the LEes to initiate collection actions in federal

district court, and to incur the costs and delay associated with federal court litigation. In some

cases, the IXCs filed complaints against the LECs in federal court, in an exercise of forum

shopping in anticipation of collection actions. Of course, these complaints also had the effect of

imposing legal costs on the LECs. In so doing, the IXCs imposed a "cost/price squeeze" on

these rural carriers in two ways: they withheld payment of lawful access charges in an unlawful

campaign of self-help, while imposing costs on the LECs by forcing them to defend harassing

and meritless litigation. As a result of this coordinated campaign by the large IXCs - which has

now been proceeding for over three years - they have succeeded in preventing some LECs from

building out their networks to serve their rural communities, have caused other LECs to layoff

10 AT&T Corp. v. Frontier Commc'ns olMt. Pulaski, Inc., 17 FCC Red. 4041, 4142, n I, 2 (2002)
("Frontier").
11 AT&Tv. Beehive Tel. Co., 17 FCC Red. 11641 (2002)("Beehive").

7
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employees, and in some cases, have driven LECs or chat and conference operators out of

business.

In the most recent Commission case regarding terminating access, Qwest filed with this

Commission a fonnal complaint on May 2, 2007, against Farmers and Merchants Mutual

Telephone Company ("Farmers"), im Iowa LEC that Qwest accused of ''traffic pumping."

Qwest asserted that it had no obligation to pay the LEC's invoiced access charges. In late 2007,

the Commission rejected Qwest's arguments. Though the Commission did agree with Qwest

that, as a rate-of-return carrier, Farmers may have over-earned, it rejected all of Qwest's other

arguments, and found that:

•

•

•

•

•

•

Farmers did not violate Sections 203 or 201(b) of the Act by imposing tenninating
access charges on traffic bound for conference calling companies. 1

The Farmers' tariff allows Farmers to assess terminating access charges on calls to
conference calling companies. 13

Conference calling companies are end users as defined in Farmers' tariff, and access
charges have been. properly imposed under that tariff. 14

Farmers' payment of marketing fees to the conference calling companies does not
alter their status as end users under Farmers' tariff. In addition, whether the
conference calling companies paid Farmers more than Farmers paid them is
irrelevant. ls

Qwest failed to prove that the conference calling company-bound calls do not
terminate in Farmers' exchange. Qwest also failed to prove that Farmers' imposition
of terminating access charges was inconsistent with its tariff. 16

Farmers' tariffed rates were "deemed lawful" and so the LEC was not responsible for
making refunds. 17

Qwest filed a Petition for Reconsideration of the Farmers and Merchants decision more than 16

months ago, which the Commission is still apparently considering.

12

!3

"
"16

17

Farmers and Merchants Order at 17985, ~ 30.
Id at 17987, ~ 35.
Id.
!d. at 17987, ~ 38.
Id. at 17987, ~ 39.
Farmers and Merchants Order at 19983-84, ~ 27.

8
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There are now at least 17 federal court cases pending in district courts across the country

reviewing the continuing refusal of IXCs to pay for the access services provided by rural LECs

for terminating the IXCs' customers' calls to conferencing service providers. IS The Federal

District Court for the Southern District of New York recently referred an issue from a pending

access charge collection action to the Commission - AT&T's claim that commercial

relationships between LECs and chat/conference operators constitute a "sham" arrangement that

voids the LECs' tariffs. 19 Petitioners understand that a second referral of issues from a collection

actionJ"traffic pumping" complaint proceeding was made by the Federal District Court of

Minnesota on July 15,2009.2° Finally, three other actions involving the same issues are pending

before the Federal District Court for the Southern District ofIowa21 These three cases involve

three IXCs - Qwest, AT&T and Sprint - and several rural LECs. The parties in that case all

acknowledged that the Commission's decision in the Farmers and Merchants case is directly

relevant to their claims and/or defenses.

The Commission has incorporated all of the issues associated with the IXCs' ''traffic

pumping" complaints into a pending rulemaking proceeding in WC Docket No. 07-135. In two

rounds of comments and numerous ex parte presentations, Qwest, AT&T, Verizon, Sprint and

other IXCs have reiterated every argument they have made against LEC commercial agreements

18 See Petition/or Declaratory Ruling ofAll American Telephone Co., Inc., e.Pinnacle Communications, Inc.,
and ChaseCom to Reconfum that Local Exchange Carrier Commercial Agreements with Providers ofConferencing,
"Chat Line" and Other Services Do Not Violate the Communications Act, filed with the Commission on May 20,
2009. In that Petition, and subsequent Answer, the three Petitioner LEes list I 7 federal district court actions
peoding in Iowa, South Dakota, New York and Minnesota, all dealing with "traffic pumping" allegations, and
demands for payment of access charges. The Commission has not yet put that Petition out for public comment, and
has not assigned a docket oumber to the proceeding.
19 Id.; see also File No. EB-09-MDIC-0003, Informal Complaint of AT&T (April 20, 2009).
20 Tekstar Communications, Inc. v. Sprint Communications Co., L.P., Case No. 0:08-cv-0 1130 (D. Minn.
April 23, 2008).
21 AT&T Corp. v Superior Telephone Cooperative, et 01., Docket No. 4:07-cv-00043 (S.D. Iowa Jan. 29,
2007); Qwest Communications Corp. v. Superior Telephone Cooperative, et aI., Docket No. 4:07-cv-00078 (S.D.
Iowa Feb. 20, 2007); Sprint Communications Company, L.P. v. Superior Telephone Cooperative, et 01., Docket No.
4:07-cv-00194 (S.D. Iowa May 7, 2007).
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with chat/conference/international operators in past proceedings before this commission, before

the federal district courts, and before the Iowa Utilities Board.

Unfortunately, the Commission's use of party-specific complaint proceedings to address

access charge issues related to chat-line and conference traffic over the last decade has not

dissuaded the IXCs from a continual resort to self-help tactics. Because the final orders in the

Jefferson, Frontier, Beehive and Farmers and Merchants cases came from adjudicatory

proceedings, the IXCs have argued that minor changes in the underlying facts of the cases, or the

legal theories raised by the IXCs, render those decisions inapposite. Nothing demonstrates this

more clearly than Qwest's Proposed Findings of Fact and Conclusions of Law ("Qwest FFCL")

in the rUB proceeding22

VI. QWEST'S PROPOSED RELIEF IN THE IUB PROCEEDING IS AN
INVITATION TO USURP THE COMMISSION'S AUTHORITY OVER
INTERSTATE TELECOMMUNICATIONS

Qwest seeks relief from the TUB that would be comical in its jurisdictional overreach but

for the fact that the Board appears receptive to Qwest's invitation to usurp this Commission's

exclusive authority to regulate interstate telecommunications. AB Qwest noted, "[a]t numerous

times throughout [the IUB proceeding], the LEC Respondents have argued that the Board is

without jurisdiction to hear or decide the issues involved. Each time, the Board has rejected the

arguments, and stated that 'the Board has jurisdiction to hear all of these issues.' July 3, 2007

Order at 5.,,23

22 Petitioners are constrained from appending Qwest's FFCL or post-hearing briefs, because Qwest has
asserted confidentiality over some portions of these documents. Though Petitioners are confident that the portions
ofthese papers quoted or paraphrased herein are not confidential, caution dictates that the papers tbemselves not be
~pended.
" Qwest FFCL at 3.
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A. THE QWEST PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW
ILLUSTRATE THE JURISDICTIONAL OVERREACH OF THE IVB

These "issues" that the Board believes are within its jurisdiction include the following, as

taken from the Qwest FFCL:

• Whether FCSCs [Qwest's acronym for conference service providers] are wholesalers
or carriers, not end-users, and therefore calls delivered to FCSCs are not subject to
interstate and intrastate switched access charges. Qwest FFCL No.9.

• Whether end users must either own, lease, or control a building or buildings (or
defined portions of a "building or buildings," which necessarily requires a lease or
ownership) to become an end-user premises under the access tariffs. Qwest FFCL
No.1!.

• Whether the LEC Respondents telUlinated any of the international calling, credit-card
calling or pre-recorded playback calling at issue in this case. Qwest FFCL No. 13.

• Whether Great Lakes is entitled to intrastate or interstate switched access charges for
any of its calls. Qwest FFCL No. 18.

• Whether LECs are entitled to any compensation for the calls delivered to numbers
associated with FCSCs on the grounds that such calls are beyond the scope of the
interstate and intrastate switched access tariffs. Qwest FFCL No. 20.

• Whether the sharing of interstate and intrastate access revenue is an unjust and
unreasonable practice. Qwest FFCL No.2!.

• Whether it is an unjust and unreasonable practice for CLECs involved in "traffic
pumping" to claim the rural carrier exemption from the benchmark limit under the
CLEC Access Charge Order. Qwest FFCL No. 22.

• Whether the arrangements between the LEC Respondents and the FCSCs to obtain
and share interstate and intrastate access revenues from long distance carriers through
the offering of free calling services constitute unjust and unreasonable practices and
constitute violations of the public interest and the LEC Respondents' certifications.
Qwest FFCL No. 23.

• Whether Great Lakes failed to satisfy the rural carrier exemption from the benchmark
limit under the CLEC Access Charge Order. Qwest FFCL No. 24.

• Whether "traffic pumping" is an unjust and unreasonable practice because it abuses
numbering resources. Qwest FFCL No. 28.

• Whether LECs must immediately cease and desist sharing interstate and intrastate
access revenues with FCSCs and immediately disconnect the telephone numbers
associated with such services. Qwest FFCL No. 30.
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• Whether LECs must immediately cease billing IXCs such as Qwest for interstate and
intrastate switched access fees on FCSC traffic. Qwest FFCL No. 31."

• Whether the Board's decision should be considered to be binding precedent that the
Board intends to follow in any future "traffic pumping" cases. Qwest FFCL No. 36.

Each ofQwest's proposed findings offact and conclusions oflaw listed above is plainly

beyond the IUB 's jurisdiction. But after the Commission ruled against Qwest in the Farmers

and Merchants case, there can be no doubt that Qwest is seeking another bite at the apple.25

Qwest argued to the Board that:

The LEC Respondents also rely upon AT&T Corporation v.
Jefferson Telephone Company, 16 FCC Rcd. 16130 (2001), and
claim this decision and its progeny show the FCC has already
found traffic pumping schemes are legaL The cases do' not stand
for the propositions cited by the LEC Respondents. . . The LEC
Respondents arguments [sic] attempt to read more into the
[Jefferson] decision than exists. No matter how many times the
LECs say "Jefferson" and "Farmers and Merchants" it does not
change the unalterable fact that these decUiions do not help them in
the slightest.26

To the contrary, Jefferson and Farmers and Merchants are dispositive in favor of Petitioners.

Sprint even went a step further at the hearing and stated that the IUB effectively has the

authority to reverse the Commission's holding in Farmers and Merchants: "[T]herefore we

don't know what [the Commission is] going to say, so [the Farmers and Merchants] order

couldn't possibly be the fmal answer, which is what we're asking this Board to do for us.,,27

Thus, despite a decade of consistent rulings on exactly the same fact patterns - rural

LECs' collection of access charges for calls made to chat and conference service operators-

Qwest did not seek to hide that it is asking the Board to regulate the rates of the LEC Respondents. When
asked whether the rate levels themselves were being challenged, Qwest's expert wi1ness, Jeffrey Owens, stated that
Qwest was asking the Board to make a detemrination that the LECs did not qualify for the rural exemption and
accordingly be required to mirror the !LECs' rates, "so in that sense Qwest is addressing the rates in this
proceeding." IUB Hearing Transcript at 568:5-16. All excerpts from this transcript are public, non-confidential
documents and are appended as Exhibit A to this Petition.
" Qwest's expert witness, Jeffrey Owens, opined that "the whole question in this proceeding is does that
tariff, that interstate tariff; apply to the traffic that Qwest has delivered to the LECs[.!" IUB Hearing Transcript at
612:25-613:2 (emphasis added).
26 Qwest FFCL at 30.
27 Testimony ofJames Appleby (Sprint), IUB Hearing Transcript at 1809:14-17.
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that have consistently ruled in favor ofLECs, the IXCs are contending that the FCC decisions do

not matter because they come out of party-specific adjudicatory proceedings. The IUB appears

poised to adopt these arguments and attempt to fill this perceived void by creating its own law on

the matter, in complete disregard of Commission precedent. Unless preempted, this would have

the effect of overturning the Commission's rulings in Jefferson, Frontier, Beehive and Farmers

and Merchants as they apply to interstate traffic exchanged in Iowa, and would pre-judge issues

now under active consideration by the Commission in at least one currently docketed rulemaking

proceeding.

B. QWEST SEEKS A RULING FROM THE IUB THAT WOULD EXCEED THE IUB's
JURISDICTION IN OTHER WAYS

I. International and VoIP Calls Are Within the Exclusive Jurisdiction of the
Federal Communications Commission

Qwest expressly seeks a determination from the IUB that terminating switched access

charges cannot apply to conference calls made using Internet-protocol based calling cards, or to

calls that are routed to overseas numbers. Qwest FFCL No. 13. The impropriety of such a ruling

is clear on its face. Under the Communications Act of 1934, the Commission is vested with

exclusive jurisdiction over interstate and international traffic. 47 U.S.C. § 152. Moreover, the

Commission has on multiple occasions asserted exclusive jurisdiction over Internet-based

communications,28 including IP-based calling card calls.29

2. The IUB Has No Authority to Regulate the Use of Numbering Resources

Qwest also invites the IUB to fmd that "traffic pumping" is unreasonable because it

"abuses numbering resources." Qwest FFCL No. 28. The Commission has exclusive

jurisdiction over numbering resources, and this issue falls within its exclusive authority. 47

28 Vonage Order, 19 FCC Red. 22404 (2004).
29 AT&T Corp. Petition for Declaratory Ruling Regarding Enhanced Prepaid Calling Card Services, 20 FCC
Red. 4826 (2005).
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u.s.C. § 251(e)(l) ("The Commission shall have exclusive jurisdiction over those portions of the

North American Numbering Plan that pertain to the United States.") The appropriate way for a

state regulatory authority to address numbering-resource concerns is to petition the Commission

for delegated authority, which the IUB has not done.3o

Given the pendency of at least 17 different federal court actions in at least four different

districts, and the multiple referrals to this Commission, it is apparent that the issues involving

rural LEC commercial agreements with conference and chat-line operators are of nationwide

importance. The Commission must provide the national guidance that the courts, state regulators

and the industry require. In order to provide such guidance, the Commission should declare that

the rates for, terms of, and revenue derived from interstate access service are within its exclusive

jurisdiction, and that any contrary order from the IUB is preempted.

C. THE BOARD'S PREVIOUS ORDERS IN DOCKET FeU 07-2 Do NOT DISPLAY A

CLEAR DELINEATION BETWEEN INTRASTATE AND INTERSTATE JURISDICTION

The Board's handling of several jurisdictional challenges in docket FCU 07-2 seems to

indicate that it is willing to consider, and possibly resolve, matters that fall within the

Commission's exclusive interstate jurisdiction. Several parties filed motions to dismiss based on

the de minimis volume of intrastate traffic in dispute and Qwest's lack of standing to pursue

discrimination claims31 In denying these motions, the Board stated it was "aware of its

Numbering Resource Optimization, 15 FCC Red 7574, ~ 7 (2000).
The scope of the IVB's authority is narrowly circumscribed by its enabling statute, much more so than

other state regulatory bodies. Specifically, it cannot regulate the rates for services provided by the Petitioners, or by
the other LECs that were the subject of !ts complaint action in Docket No. FCU-Q7-2. Iowa Code § 476.1 states that
"mutual telephone companies in which at least fifty percent of users are owners, co·operative telephone corporations
or associations [and] telephone companies having less than fIfteen thousand customers and less than fifteen thousand
access lines ... are not subject to the rate regulations provided for in this chapter," All of the Petitioners meet these
statutory criteria.

Of course, the effect of the Qwest's proposed relief is to regulate the LECs' rates if the IVB orders the
LECs to refund the access fees they have collected from Qwest and the other !XCs to date, and prohibits them from
collecting their tariffed access charges in the future. In so doing the IUB will have set a rate of zero for the services
that the LECs provide to the !XCs in terminating the traffic at issue. See A dvamte/. UC Y. A T& T Corp., 1I 8 F.
Supp. 2d 680,687 (ED. Va. 2000) (finding that, if the tariffed rate does not apply to the collection of access
charges, the IXC "wi!! have received millions of dollars ofservices for free - surely, a result antithetical to the filed-
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jurisdictional limits with respect to interstate and international traffic,,,32 but still allowed Qwest

to proceed on all its claims. Several parties then sought to limit the scope of discovery to only

matters related to intrastate matters and sought protection against the discovery of issues related

to the terms, conditions, rates or revenues associated with interstate communications. These

motions were denied again by the Board.]] Again, according to Qwest, "[a]t numerous times

throughout [the ruB proceeding], the LEC Respondents have argued that the Board is without

jurisdiction to hear or decide the issues involved. Each time, the Board has rejected the

arguments, and stated that 'the Board has jurisdiction to hear all of these issues.' July 3, 2007

Order at 5.,,34

At the Hearing itself, the Board seemed to acknowledge its jurisdictional limitations, but

nonetheless asked Qwest how it can issue an order regarding interstate access:

Board Member Tanner: You recommend the Board prohibit LECs from
participating in traffic laundering. Again, if the Board only has intrastate
access jurisdiction, how would this resolve the larger problem which also
seems to be on the interstate access side?

Qwest Expert Jeffrey Owens: This you could solve both on the interstate
and intrastate side because you have control over the telephone numbers that
are assigned to the LECs. You also have control over the certification of the
LECs in terms of what territories they can serve.

IUB Hearing Transcript at 827:6-17 (emphasis supplied).

rate doctrine."). But because Qwest is not willing to admit this factI it establishes the fiction that it is merely
regulating the."tenns"and conditions of service" to prevent "discriminationl~' a claim Qwest is wholly withollt
standing to raise.
32 Order Docketing Complaint, Setting Procedural Schedule, Denying Modon for Summary Judgment,
Denying Motions to Dismiss, Denying Motion to Defer Discovery, and Denying Cross-Motion For Emergency
Evidentiary Hearing at 12 (May 25, 2007). All Orders issued by the IUB and referenced herein are public and non
confidential documents and are appended as Exhibit B to this Petition.
" Order Denying Motion to Dismiss Moot Complaint, Granting Supplemental Motion to Compel, Denying
Motion for Reconsideration, Granting Motion to Extend Hearing, and Setting Hearing, and Setting Amended
Procedural Schedule (July 3, 2007).
" Qwest FFCL at 3.
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When questioned a short time later by Qwest's counsel on redirect examination, Mr.

Owens made clear that Qwest's strategy throughout the proceeding was to enable the Board to

exercise authority over telecommunications regardless of its jurisdictional classification:

Q. I would like to start on redirect with some questions from today's 
specifically a question asked by Board Member Krista Tanner, and she said
what ability, if any, does this Board have to prevent revenue sharing at both
the intra and interstate levels, and you contemplated it was intrastate only. Do
you recall that?

A. Correct.

Q. Does the Board have the ability to prevent discrimination of all types?

A. I believe the rules of the Iowa Board give it that authority, yes.

Q. Does the concept of revenue sharing, as we have in this case, contain facts
where the local exchange carrier defendants are using revenues from the
interstate access regime to provide kickbacks to their free calling partners?

A. In every instance, yes.

Q. And given the Board has jurisdiction over discrimination, have you
rethought your answer to Board Member Tanner?

A. Yes. One additional tool the Board has to consider the issues in this case
is if it determines that the LEes are discriminating amongst customers in Iowa
by giving - sharing switched access charges with some parties, but not
others, because of the use of switched access charges with some parties, but
not others, because of the use of switched access services to facilitate that
discrimination, then it could order that such discrimination cease, which
would prevent the LECs from using their interstate tariffs in that manner. So
another way of putting it, they're using the interstate tariff to facilitate
discrimination.

IUB Hearing Transcript at 837:8-838:18 (emphasis supplied).

Taken together these instances display a posture hostile towards the well-settled bounds

of state commission jurisdiction. Though in each case the Board acknowledged "its

jurisdictional limits with respect to interstate and international traffic," it nonetheless permitted

this case to proceed on Qwest's attempts to enforce the tenets of federal telecommunications

regulations and to invalidate federal access tariffs. Based on this history of the case, Petitioners
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seek a reiteration of the restrictions on state agencies to resolve matters regarding terms,

conditions, rates or revenues associated with interstate and international communications.

VII. ANY ACTION BY THE IUB RELATED TO INTERSTATE OR INTRASTATE
ACCESS WOULD MERIT PREEMPTION UNDER THE LOUISIANA PSC TEST

The jurisprudence on the Commission's interstate jurisdiction being so dear, Petitioners

respectfully request a ruling that any action by the rUB impinging on the rates, terms, or revenue

derived from interstate or intrastate service is preempted. The bounds of federal jurisdiction to

supplant state law were articulated by the Supreme Court in the Louisiana PSC case:

The Supremacy Clause of Article VI of the Constitution provides Congress with
the power to pre-empt state law. Pre-emption occurs when Congress,.in enacting a
federal statute, expresses a clear intent to pre-empt state law, Jones v. Rath
Packing Co., 430 U.S. 519,97 S.Ct. 1305, 51 L.Ed.2d 604 (1977), when there is
outright or actual conflict between federal and state law, e.g., Free v. Bland, 369
U.S. 663, 82 S.Ct. 1089,8 L.Ed.2d 180 (1962), where compliance with both
federal and state law is in effect physically impossible, Florida Lime & Avocado
Growers, Inc. v. Paul, 373 U.S. 132,83 S.Ct. 1210,10 L.Ed.2d 248 (1963), where
there is implicit in federal law a barrier to state regulation, Shaw v. Delta Air
Lines, Inc., 463 U.S. 85, 103 S.Ct. 2890, 77 L.Ed.2d 490 (1983), where Congress
has legislated comprehensively, thus occupying an entire field of regulation and
leaving no room for the States to supplement federal law, Rice v. Santa Fe
Elevator Corp., 331 U.S. 218, 67 S.Ct. 1146,91 L.Ed. 1447 (1947), or where the
state law stands as an obstacle to the accomplishment and execution of the fuII
objectives of Congress. Hinesv. Davidowitz, 312 U.S. 52, 61 S.Ct. 399, 85 L.Ed.
581 (1941). Pre-emption may result not only from action taken by Congress
itself; a federal agency acting within the scope of its congressionally delegated
authority may pre-empt state regulation. Fidelity Federal Savings & Loan Assn.
1'. De la Cuesta, 458 U.S. 141, 102 S.Ct. 3014, 73 L.Ed.2d 664 (1982); Capital
Cities Cable, Inc. 1'. Crisp, 467 U.S. 691, 104 S.Ct. 2694, 81 L.Ed.2d 580
(1984).35

The Commission itself has noted that: "It is welI-established that '[p]re-emption may

result not only from action taken by Congress itself; a federal agency acting within the scope of

its congressionally delegated authority may preempt state regulations. ",36

Louisiana PSC, 476 U.S. 355 at 368-69.
Federal-State Joint Board on Universal Service; Western Wireless Corporation Petition/or Preemption of

an Order ofthe South Dakota Public Utilities Commission, 15 FCC Red. 15168, 15172, ~ 8 (2000) (citing Fidelity
Federal Sal'. and Loan Ass'n v. De La Cuesta, 458 U.S. 141, 153-54 (1982».
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The Commission has used this authority consistently to prevent the erosion of its

jurisdiction, to implement its rules and policies on a nationwide basis, and to implement the

mandates of the Communications Act.J7 Section 253 of the Communications Act, as amended

by the Telecommunications Act of 1996, provides the Conunission with express authority to

preempt state regulations that "prohibit or have the effect of prohibiting the ability of an entity to

provide any interstate or intrastate telecommunications service." 47 U.S.C. § 253. In addition,

the Commission has found implied preemption authority in other sections of the Act, including

Sections 154(i) and 251.38

As Petitioners demonstrate below, any ruB order that grants Qwest any of the reliefit

seeks would merit preemption under all the provisions of the Louisiana PSC test. Such an order

would: (I) constitute a barrier to the competitive provision of both interstate and intrastate

services, in contravention of § 253 of the Act; (2) directly contradict statements of law and

policy established by this Commission; (3) make it impossible to comply with federal law and

the IUB's decision; (4) effectively attempt to preempt Commission authority, ignoring the fact

that the Commission has occupied the field by establishing rulemaking proceedings that are

actively considering identical issues; and (5) is a direct impediment to the rules and policies

established by this Commission.

A. CONGRESS HAS EXPRESSED A CLEAR INTENT TO PREEMPT STATE AcrIONs

THAT RESTIUcr COMPETITION

Section 253 of the federal Communications Act provides for the "Removal of Barriers to

Entry." This section of the Act states:

E.g., Vonage Holdings Corp., 19 FCC Red. 22404 (2004); Petition for a Declaratory Rulingfiled by
National Association for Information Services, Audio Communications, Inc. and Ryder Communications, Inc., 8
FCC Red. 698 (1993), aff'd 10 FCC Red. 4153 (1995).
38 See Bel/South Telecommunications. Inc. Requestfor Declaratory Ruling thai State Commissions May Not
Regulate Broadband Internet Access Services By Requiring BellSouth to Provide Wholesale or Retail Broadband
Services to Competilive LEC UNE Voice Customers, 20 FCC Red. 6830, 6839, ~ 19 (2005).
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[253](a) IN GENERAL. - No State or local statute or regulation, or other State or
local legal requirement, may prohibit or have the effect of prohibiting the ability
of any entity to provide any interstate or intrastate telecommunications service,

***
(b) STATE REGULATORY AUTHORITY, - Nothing in this section shall affect the
ability of a State to impose, on a competitive neutral basis, , , requirements
necessary to ' , , protect the public safety and welfare, ensure the continued
quality of telecommunications services, and safeguard the rights of consumers,

*•*
(d) PREEMPTION, - If, after notice and an opportunity for public comment, the
Commission determines that a State or local government has permitted or
imposed any statute, regulation, or legal requirement that violates subsection (a)
or (b), the Commission shall preempt the enforcement of such statute, regulation,
or legal requirement to the extent necessary to correct such a violation or
inconsistency,

As discussed below, the relief that Qwest seeks would restrict both intrastate and interstate

competition in multiple respects, and so falls within the express Congressional preemption

mandate,

Qwest asks the Board to revoke the certificate Great Lakes on the grounds that they have

engaged in unreasonable conduct. Qwest FFCL No, 26, Specifically, Qwest seeks to de-certify

Great Lakes on the ground, among others, that it enters into contractual arrangements with

conference and chat-line operators and shares access revenues with them. Qwest can cite to no

Commission precedent to support this finding, and there is none, In fact, as discussed above, the

Commission on four separate occasions - in its Jefferson, Frontier, Beehive, and Farmers and

Merchants decisions - has rejected identical Qwest and AT&T arguments against identical

conduct, Therefore, with respect to interstate access traffic at a minimum, the ruB has neither

the jurisdiction nor the grounds to seek revocation of the LECs' certifications,

Any attempt by the ruB to decertify the LECs on the grounds of providing service to

conference-calling and chat-line service providers must fail because the statutory standards that

apply under both the Iowa Code and the federal Communications Act are essentially identical
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and the Commission has found such conduct to be lawful. The regulatory standard promulgated

in Section 476.3 of the Iowa Code states: "When the board, after a hearing held after reasonable

notice. finds a public utility's rates, charges, schedules, service, or regulations are unjust,

umeasonable. discriminatory, or otherwise in violation of any provision of law, the board shall

determine just, reasonable, and nondiscriminatory rates, charges, schedules, service. or

regulations to be observed and enforced." This standard is essentially the same as the test under

which the Commission evaluated the complaints in its four decisions dealing with conference

calling and chat-line traffic. Section 201(b) of the Communications Act states that: "All

charges, practices, classifications, and regulations for and in connection with such

communication service, shall be just and reasonable, and any such charge, practice,

classification, or regulation that is unjust or umeasonable is hereby declared to be unlawful[.]"

Therefore, since the standards are the same, if the LECs' conduct is lawful under federal law, it

is necessarily lawful under Iowa state law.

The ruB's potential de-certification would directly prevent these two CLECs from

providing intrastate service, and would force them out of the local Iowa market. In so doing, this

action "prohibit[s] ... the ability of [the CLECs] to provide any ... intrastate

telecommunications service" and so contravenes Section 253(a) of the Act.

B. QWEST'S PROPOSED RELIEF PRESENTS AN OUTRIGHT AND ACTUAL CONFLICT

WITH ESTABLISHED FEDERAL LAW

Qwest asks the Board to expressly find that four seminal Commission decisions regarding

issues that are identical to those under consideration in Iowa Docket FCU-07-2 are "inapposite"

and to be ignored. 39 The ruB, however, is required to follow all of the Commission's decisions,

" Qwest FFCL at 30. In addition, Qwest's post-hearing brief flatly instructs the Board to "ignore" the
Fanners and Merchants Order.
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including the Farmers and Merchants decision. Thus, were it to grant Qwest's requested relief,

the Board will contravene prevailing federal law.

1. Owest's requested relief would require the Board to flout the
Commission's orders governing interstate terminating access.

The Board cannot render a decision that ignores or violates the Commission's clear

holding in Farmers and Merchants that traffic to any entity satisfying the NECA definition of

"end user" and "customer" is compensable for terminating access. That Farmers and Merchants

is the subject of a Petition for Reconsideration makes no difference. Section 1.1 06(n) of the

Commission's Ru1es makes clear that reconsideration requests do not stay the effect of a

Commission order:

Without special order of the Commission, the filing of a petition
for reconsideration shall not excuse any person from complying
with or obeying any decision, order, or requirement of the
Commission, or operate in any manner to stay or postpone the
enforcement thereof.

Of course, neither the 1UB nor Qwest has received such a special order from this Commission,

and the Farmers and Merchants decision is binding law on the facts of this case.

Qwest asks the Board to find that the Commission's decisions in Jejferson, Frontier, and

Beehive, as well as Farmers and Merchants, are all inapposite because they were the result of

party-specific adjudications and were narrowly decided on the facts ofthe individual cases. This

invitation is wholly improper on two counts: First, the Commission routinely uses the formal

complaint process to establish precedent that controls the conduct of other carriers in similar

circumstances. The Jefferson, Frontier, Beehive and Farmers and Merchants cases addressed

exactly the same traffic that is the subject of the IUB FCU-07-2 docket- calls terminating to

conference and/or chat-line operators. Those cases challenged exactly the same conduct-

commercial agreements in which LECs shared interstate and intrastate access revenues. And the

IXCs in those cases sought exactly the same relief - refunds of access charges paid, and
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absolution from the obligation to pay the tariffed rates in the future. In fact, the Frontier

decision is only a single paragraph followed by two ordering paragraphs. The Commission

needed only two sentences to dismiss AT&T's complaint:

The issues raised in this Complaint are identical to those raised and denied in
AT&T Corp. v. Jefferson Telephone Co. Thus, for reasons explained therein, we
conclude that AT&T has failed to meet its burden of demonstrating that
Defendants violated either section 202(a) or section 20I(b) of the Act, and
therefore deny AT&T's complaint in its entirety.40

These cases establish a body oflaw that constitutes stare decisis, and binds the IUB to

apply that law to the facts in this case as a matter of federal law.

2. Owest seeks to prohibit revenue sharing' by carriers which stifles both
intrastate and interstate competition.

Qwest is requesting a ruling from the ruB that prohibits all sharing of access revenue,

including interstate revenue, between LECs and conference calling companies. Qwest FFCL

Nos. 23, 30. Qwest does not attempt to differentiate between revenue sharing arrangements for

intrastate and interstate services, and of course such jurisdictional parsing is impossible.

Any such prohibition of revenue sharing directly contradicts established Commission

policy. In fact, the Commission has found that revenue sharing benefits the public by allowing

the introduction of new, innovative services, and provides revenue options for startup companies

that may otherwise not be able to enter the market to compete. This policy is most broadly stated

in the Commission's treatment of business relationships between LECs that provide DSL and

other wireline broadband services and independent Internet service providers ("ISPs"):

The record demonstrates that allowing non-common carriage arrangements for
wireline broadband transmission will best enable facilities-based wireline
broadband Internet access service providers, particularly incumbent LECs, to
embrace a market-based approach to their business relationships with ISPs,
providing the flexibility and freedom to enter into mutually beneficial commercial
arrangements with particular ISPs.

40 Jefferson. 16 FCC Red. at 16131, ~ 1 (citations omitted).
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......
Non-common carriage contracts will permit ISPs to enter into various types of
compensation arrangements for their wireline broadband Internet access
transmission needs that may better accommodate their individual market
circumstances. For example, ISPs and facilities-based carriers could experiment
with revenue-sharing arrangements or other types of compensation-based
arrangements keyed to the ISPs' marketplace performance, enabling the ISPs to
avoid a fixed monthly recurring charge (as is typical with tariffed offerings) for
their transmission needs during start-up periods.... Moreover, it encourages
other types of commercial arrangements with ISPs, reflecting business models
based on risk sharing such as joint ventures or partnership-type arrangements,
where each party brings their added value, benefiting both the consumer (through
the ability to obtain a new innovative service) and each party to the commercial
arrangement. 41

Because a ban on revenue sharing would discourage innovation and restrict competition for both

intrastate and interstate services, the ban would run afoul of Commission precedent.

Moreover, the question of sharing the revenues derived from services identical to those in

the case before the IUB was more recently discussed in the Farmers and Merchants case, and the

Commission again refused to find that such conduct is in any way improper. Nor did the FCC

accept Qwest's argument that revenue-sharing arrangements disqualifY an entity from being an

end user under applicable tariffs. The FCC knew in that case that the LEC shared revenue with

its conference service provider customers, and unequivocally stated that "Farmers' payment of

.marketing fees to the conference calling companies does not affect their status as end users, for

purposes of Farrners' tariff." Farmers and Merchants, 22 FCC Red. at 17987-88, ~ 38. Were

the IUB now to hold that any Petitioner should be deprived of terminating access because it

shared revenue with a conference call or chat line provider, it would directly contravene settled

federal precedent.

Secondly, the IUB is poised to reach specific conclusions that are diametrically opposed

to the Commission's findings on identical facts. The chart below summarizes these direct

41 Appropriate Framrrworkfor Broadband Access to the Internet Over Wireline Facilities, 20 FCC Red.
14853, 14899·900, mr 87-88 (2005) (footnotes omitted) ("Broadband Internet Access Order").
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AT&T’s REPLY COMMENTS ON PETITION FOR DECLARATORY RULING 

AT&T Inc. (“AT&T”) hereby files these reply comments on the Petition for Declaratory 

Ruling to the Iowa Utilities Board (“IUB” or “Board”) and Contingent Petition for Preemption 

(“Petition”) filed by Great Lakes Communications Corp. and Superior Telephone Cooperative 

(collectively, “Petitioners”). 

INTRODUCTION AND SUMMARY 

Even before the IUB released the text of its Final Order on September 21, 2009, it was 

clear that the arguments presented in the Petition misstated both the findings of fact and 

conclusions of law discussed by the IUB at its August 14 public decision meeting.  But now that 

the IUB has released its Final Order, it is undeniable that the Petition’s predictions about the 

IUB’s actions were entirely unfounded, and that the Petition is both effectively moot and 

completely without merit.  The IUB has not issued an order that is, as the Petitioners had insisted 

would be true, “flatly inconsistent with the rulings and policies of this Commission,” 
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“extraordinarily expansive in scope,” or that “usurp[s] this Commission’s exclusive authority to 

regulate interstate telecommunications.”  Petition at 2, 10.  Rather, as the Final Order itself 

makes clear, the IUB acted entirely within its jurisdiction in addressing specific challenges to the 

practices of Iowa-certificated LECs pursuant to Iowa tariffs: “the Board is aware of its 

jurisdictional limitations with respect to interstate and international traffic and as such has 

limited its findings to the intrastate issues raised in [Qwest’s] complaint.”  Final Order, In re 

Qwest Commc’ns Corp. v. Superior Tel. Coop., et al., Docket No. FCU-07-2, at 77 (Iowa Utils. 

Bd. Sept. 21, 2009) (“Final Order”).  Because, as fully explained by the IUB in its comments to 

the Commission, “much of what the Petitioners suppose and assume is incorrect,” the Petition “is 

without basis and a waste of resources.”  Comments of the Iowa Utilities Board, WC Docket No. 

09-152, at 2 (filed Sept. 21, 2009) (“IUB Comments”). 

Given that their overwrought predictions were in most respects flatly inaccurate, and that 

the Board’s Final Order as written is plainly well within its core jurisdiction over intrastate 

matters, the most honorable course of action for the Petitioners to follow would be to pack up 

their tents, abandon the relief they seek, and stop wasting the Commission’s time with such 

frivolous claims.  But the Petitioners and their counsel have instead gathered a rogues’ gallery of 

some of the nation’s worst traffic-pumping offenders to support their Petition.  These 

commenters also offer no valid basis to support the relief sought by the Petition, and instead they 

seek to raise a variety of claims that are meritless and outside the scope of this docket.  The 

Petition should promptly be denied. 
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ARGUMENT 

I. THE PETITION SHOULD BE DENIED BECAUSE THE PREDICTIONS OF 
THE PETITIONERS AND COMMENTERS THAT THE IUB’S WRITTEN 
ORDER WOULD EXCEED ITS JURISDICTION WERE WRONG. 

Both the Petition and the commenters supporting it rely on claims that the IUB’s written 

order, once issued, would exceed its jurisdiction and be inconsistent with federal law.  But these 

predictions turned out to be flatly wrong.  For instance, NVC and Sancom – two traffic pumping 

South Dakota LECs represented by the same counsel as Petitioners – point to the supposedly 

“telling omission” of the term “intrastate” from the IUB’s announced decision, and on that basis 

state that “we can conclude only that the Board is interpreting interstate access tariffs along with 

intrastate tariffs.”1  The IUB’s Final Order, however, confirms that these commenters’ 

“conclu[sions]” are entirely unjustified, for the Order explains that the Board was keenly aware 

that its “jurisdiction over access charges only pertains to intrastate switched access,” id. at 68, 

“and as such has limited its findings . . . to the intrastate issues raised in [Qwest’s] complaint,” 

id. at 77.2

                                                 
1 Comments of Northern Valley Communications, LLC and Sancom, Inc., WC Docket No. 09-
152, at 5 (filed Sept. 21, 2009) (“NVC-Sancom Comments”); see id. at 6, 8-9, 12.  See also 
Comments of Aventure Communications Technology, LLC, WC Docket No. 09-152 at 4-5, 13-
15 (filed Sept. 21, 2009) (“Aventure Comments”); Comments of Beehive Telephone Company, 
Inc., WC Docket No. 09-152, at 3 (filed Sept. 21, 2009) (“Beehive Comments”). 

 

2 See also, e.g., Final Order at 34 (“the Board finds that the FCSCs are not end users of the 
Respondents for purposes of the intrastate access tariffs”); id. at 49 (finding certain charges 
“failed to meet the tariff requirements for billing intrastate switched access”); id. at 53 (“Great 
Lakes . . . improperly assessed terminating access charges for intrastate toll traffic”); id. 
(“Superior assessed intrastate switched access charges for FCSC traffic in an exchange where it 
does not have a certificate”); id. at 77 (finding that the conference calling companies did not 
subscribe to the LECs’ “intrastate switched access or local exchange tariffs.”); id. at 78 (finding 
that the “intrastate toll traffic did not terminate at the end user’s premise”); id. at 79 (“The 
Board has jurisdiction of the intrastate claims in this matter pursuant to Iowa Code chapter 
476.”); id. (ordering refunds of charges associated with “the delivery of intrastate interexchange 
calls” at issue). 
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In particular, the IUB’s core finding that the Free Calling Service Companies (“FCSCs”) 

were not “end users” under the Iowa LECs’ intrastate access tariffs turned on the IUB’s 

interpretation of the Iowa LECs’ intrastate local exchange tariffs and its factual determination 

that the FCSCs had not subscribed to the LECs’ local exchange services pursuant to the terms of 

those intrastate tariffs.  There can be no serious jurisdictional objection to the IUB’s construction 

of these intrastate local exchange tariffs or its application of those tariffs to the extensive factual 

record developed in the IUB proceeding. 

The Final Order as written also clearly explains that the Board was interpreting the Iowa 

LECs’ intrastate access tariffs.  As to those tariffs, the Board correctly observed that “all of the 

[Iowa LECs’] access tariffs have adopted the terms, conditions, and definitions in the NECA 

interstate access tariff with respect to their intrastate switched access service.”  Final Order at 17-

18.  It was thus necessary for the IUB to “review the language used for interstate purposes in 

conjunction with the Respondents’ intrastate tariffs” and to “make reference to the NECA tariff,” 

but in so doing, the IUB carefully explained that its “analysis . . . is limited to the intrastate 

application of that language.”  Final Order at 18 (emphasis added).  There is, accordingly, no 

basis to preempt the IUB based on the clearly erroneous claims of the Petitioners and other 

commenters that the IUB’s written order would improperly interpret interstate access tariffs. 

The Petitioners and supporting commenters seek to support their request for preemption 

based on holdings that the IUB did not adopt and rulings that it did not make.3

                                                 
3 See IUB Comments at 2-3 (“Much of the Petition is based upon what might have happened if 
the Board had granted the relief that was allegedly requested by Qwest . . . . The Petitioners’ 
arguments ignored the fact that in its decision meeting the Board rejected most, if not all, of 
those requests for relief”). 

  For example, 

contrary to the assertions made by the Petitioners and other commenters, Petition at 3; NVC-

Sancom Comments at 10-11, the IUB declined to decide whether certain LECs were qualified for 
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the rural exemption under the Commission’s rules and orders.  Final Order at 67-69.  The IUB 

merely made factual findings based on the detailed record and its expertise about the areas in 

Iowa where these CLECs were operating, and – while those factual findings demonstrate that 

some Iowa LECs operated in non-rural Iowa territories – it will ultimately be up to the 

Commission or federal courts to apply those findings and determine whether these Iowa LECs 

violated the Commission’s rules and improperly billed for services at rural exemption rates.4  

Consequently, there is no truth to the claim that the IUB has “persisted in announcing its 

conclusion that Great Lakes does not qualify for the rural exemption,” NVC-Sancom Comments 

at 10, or that the IUB should be preempted because of the factual findings it did make about the 

locations in Iowa where these Iowa-certificated LECs operate.5

Nor did the IUB “purport[] to assume jurisdiction over international calls.”  NVC-

Sancom Comments at 7-8; Aventure Comments at 14-15.  To the contrary, the IUB’s Final Order 

expressly disclaims any jurisdiction “with respect to . . . international traffic,” Final Order at 77, 

and there are no conceivable grounds for preemption based on the notion that the IUB is 

improperly regulating international services.

 

6

                                                 
4 See Final Order at 68-69 (deciding that the “FCC will be informed of this situation by this 
Order and may take action, if appropriate”). 

 

5 Similarly, even though the IUB has clear authority to determine that a carrier is eligible for 
universal service support, see 47 U.S.C. § 214(e)(2), the IUB declined to exercise that 
jurisdiction in this order, and also refused to find that other Iowa LECs had violated the 
Commission’s rules on USF by misreporting lines, finding that “the federal USF is not this 
Board’s responsibility or within its jurisdiction.”  Final Order at 64. 
6 These commenters assert that there is something wrong with the IUB’s findings that intrastate 
access charges do not apply to calls originated in Iowa that the LECs initially routed to FCSCs 
and that were then forwarded to foreign countries (id. at 42), but this is absurd.  It was the Iowa 
LECs which asserted that they could assess intrastate access charges for such calls under their 
intrastate access tariffs.  The IUB had clear authority to resolve these claims, and it properly 
rejected them on the grounds that the calls did not in fact “terminate in the [Iowa LECs’] 
exchanges,” and were therefore not intrastate in nature and “not subject to intrastate terminating 
switched access charges in Iowa.”  Id. at 42.  This holding – which properly applied the 
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Likewise, the IUB did not, as Petitioners and their supporting commenters erroneously 

claim, e.g., NVC-Sancom Comments at 11, improperly reclaim telephone numbers from Great 

Lakes.  Rather, the IUB, consistent with the Commission’s numbering rules and orders, reported 

to NANPA its finding that Great Lakes has not assigned numbers to end users, and left it to 

NANPA to take appropriate reclamation action.  The Commission’s rules indisputably require 

carriers to begin assigning telephone numbers to “end users” within six months of receiving 

them,7

State commissions may investigate and determine whether service providers have 
activated their numbering resources and may request proof from all service 
providers that numbering resources have been activated and assignment of 
telephone numbers has commenced. . . . The NANPA and the Pooling 
Administrator shall abide by the state commission’s determination to reclaim 
numbering resources if the state commission is satisfied that the service provider 
has not activated and commenced assignment to end users of their numbering 
resources within six months of receipt.

 yet the record before the Board clearly showed that Great Lakes only served FCSCs, 

which were not end users.  Final Order at 66-67.  The claim that the IUB lacks authority to issue 

such an order is belied by the Commission’s own rules, which plainly state that 

8

                                                                                                                                                             
Commission’s end-to-end analysis – in no way seeks to “assume jurisdiction over” international 
calls, but merely finds that calls that are only routed through Iowa but ultimately terminated in 
foreign countries do not involve the provision of intrastate access services under the IUB’s 
interpretations of the intrastate access tariffs. 

 

7 In re Numbering Resource Optimization, 15 FCC Rcd. 7574, ¶ 232 (2000) (“First Numbering 
Order”), aff’d, Sprint Corp. v. FCC, 331 F.3d 952, 961 (D.C. Cir. 2001) (“Sprint”). 
8 47 C.F.R. §§ 52.15(i)(2), (5).  The language in the Commission order relied on by NVC-
Sancom (at 11) relates to one of the penalties associated with audits of carriers’ compliance with 
the Commission’s rules, and does not apply to, or purport to limit, the language in Rule 52.15(i) 
granting “authority to the state commissions to investigate and determine whether code holders 
have ‘activated’ NXXs assigned to them within the [applicable] time frames.”  First Numbering 
Order ¶ 237.  Both the Commission order cited by NVC-Sancom and the appellate decision 
reviewing the Commission’s numbering orders specifically cite with approval to the authority 
delegated to state commissions.  See In re Numbering Resource Optim., 17 FCC Rcd. 252, ¶ 10 
(2001) (“States, for example, have been delegated authority to . . . reclaim unused NXX codes”); 
Sprint, 331 F.3d at 961 (citing to First Numbering Order ¶ 237)).  Of course, even if the IUB had 
exceeded its delegated authority, that would provide no basis to preempt the IUB’s core findings 
construing and applying the LECs’ intrastate local exchange and exchange access tariffs. 
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Even though the IUB’s actual core holdings indisputably concern intrastate tariffs and 

services in Iowa, it is nevertheless true that the Board’s detailed, well-reasoned analysis and its 

thorough factual findings will likely prove to be highly persuasive to – and may even in some 

instances be afforded preclusive effect by – other decisionmakers, such as federal courts, other 

state regulatory commissions, and the Commission, in resolving similar claims.  In particular, the 

Board’s factual findings that the FCSCs were not subscribers to the LECs’ local exchange tariffs 

not only cannot be preempted by the Commission in these circumstances,9 but should be 

regarded as conclusive where necessary to resolve interstate access tariff controversies.10

This is really what the Petitioners and the supporting commenters are afraid of, and why 

they all but begged the Commission to muzzle the IUB’s Order before it was released.  But the 

fact that the IUB’s Order on intrastate Iowa services might affect rulings on interstate services – 

because the Commission or federal courts might apply the Board’s factual findings or be 

persuaded by its tariff analysis – provides no basis for preemption on the facts presented here.  

Under the “dual regulatory system” contained in federal law, it is settled that “actions taken by 

federal and state regulators within their respective domains necessarily affect” carriers as a 

whole and services “in the other ‘hemisphere.’”

 

11

                                                 
9 Section 2(b) of the Communications Act expressly reserves these and other matters “for or in 
connection with intrastate communication service” to the states.  See 47 U.S.C. § 152(b); 
Louisiana Pub. Serv. Comm’n v. FCC, 476 U.S. 355 (1986) (“Louisiana PSC”) (“Section 152(b) 
constitutes . . . a congressional denial of power to the FCC to require state commissions to follow 
FCC . . . practices for intrastate . . . purposes”). 

  The view reflected in the Petition and 

10 Thus, if the Commission or a federal court were to interpret the Iowa LECs’ interstate access 
tariffs in the same manner that the IUB interpreted the intrastate tariffs – specifically, to require 
that access services be charged only when, inter alia, calls are terminated to an “end user” that 
subscribes to the LECs’ local exchange services (see Final Order at 20) – then the Commission 
or court plainly could apply the Board’s findings of fact that the FCSCs did not subscribe to the 
Iowa LECs’ local exchange services to determine that interstate access services cannot be 
charged. 
11 Louisiana PSC, 476 U.S. at 360, 370 (discussing Section 2(b), 47 U.S.C. § 152(b)). 
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supporting comments that states may regulate only “purely local” services that are entirely 

“separable from and do not substantially affect interstate communication” was rejected by the 

Supreme Court in Louisiana PSC.12  As another federal court has stated, Louisiana PSC 

“rejected the suggestion that the FCC’s jurisdiction preempted state action whenever the state 

action impacted assets used for both interstate and intrastate communication.”13  In fact, “nothing 

in the Act expressly preempts a state from exercising [its] authority to regulate carriers providing 

intrastate services . . . simply on the basis that” the state regulations also “affect some phone calls 

that originate and terminate in different states.”14

Further, the fact that the IUB’s actions on intrastate Iowa-based traffic-pumping schemes 

might have especially pronounced effects on the interstate “hemisphere” is not because of any 

overstepping by the IUB but instead can be largely traced to the choice, discussed above, of the 

Petitioners and other Iowa LECs to incorporate by reference in their intrastate access tariffs the 

terms and conditions in their interstate access tariffs.

 

15

                                                 
12 Id. at 373-74. 

  If federal decision-makers choose to 

follow the IUB’s interpretations as to the interstate tariffs, there is nothing improper about that – 

just as state regulators often choose, in regulating intrastate matters, to mirror or adopt the 

Commission’s interpretations of parallel interstate requirements. 

13 WWC Holding Co., Inc. v. Sopkin, 488 F.3d 1262, 1270 (10th Cir. 2007). 
14 Id. 
15 See Final Order at 18 (explaining that, in order to resolve the intrastate tariff issues properly 
within its jurisdiction, the Board had to interpret the terms and conditions in the interstate tariffs; 
however, the Board’s interpretations of those terms were “limited to the intrastate application of 
that language”). 
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II. THE COMMENTERS’ OTHER CLAIMS ARE TOTALLY LACKING IN 
MERIT AND ARE OUTSIDE THE SCOPE OF THIS PROCEEDING. 

The remaining arguments in the comments in support of the Petition concern issues that 

are outside the scope of this proceeding and, in any event, completely lack merit. 

The IXCs Have Not Engaged In Unlawful “Self Help.”  Several commenters attempt to 

inject into this docket the question of whether IXCs, faced with access bills connected to LEC 

traffic pumping schemes that they have investigated and then disputed pursuant to the terms of 

the LECs’ own tariffs, have acted unlawfully in withholding payment while these disputes are 

resolved.16

First, the principle of “self-help” cited by these commenters, which is a corollary of the 

filed tariff doctrine, has no application to the claims here, where the IXCs have vigorously 

denied that access services were provided pursuant to tariffs and thus that any tariffed amounts 

are owed.

  Although these issues are well outside the scope of this docket and have nothing to 

do with the jurisdictional basis of the IUB Final Order, the claims nonetheless are meritless. 

17  As the cases cited by these commenters state, the “self-help” principle applies to 

“tariffed services duly performed,”18

                                                 
16 See, e.g., Comments of Futurephone.com LLC, WC Docket No. 09-152, at 5 (filed Sept. 21, 
2009) (“Futurephone Comments”); Letter from Jonathan Canis to Marlene Dortch, WC Docket 
No. 09-152, at 2 (filed Sept. 21, 2009) (“20 Telecom CEOs Comments”); Aventure Comments at 
9, 12-13; NVC-Sancom Comments at 17-21. 

 but the LECs have never established that they in fact have 

17 See Mem. Op. & Order, AT&T Corp. v. Beehive Tel. Co., Inc., 17 FCC Rcd. 11641, ¶ 11 & 
n.37 (2002) (rejecting as “patently meritless” the claim that the filed tariff doctrine bars an access 
customer from raising claims that it was “billed . . . in violation of [the carrier’s] tariff;” the filed 
rate doctrine “provides no shelter” to the carrier). 
18 Aventure Comments at 12-13; NVC-Sancom Comments at 17-18 (citing Business WATS, Inc. 
v. AT&T, 7 FCC Rcd. 7942, ¶ 2 (1992) (emphasis added)).  See also, e.g., Iowa Network Servs., 
Inc. v. Qwest Corp., 385 F. Supp. 2d 850, 903-04 (S.D. Iowa 2005), aff’d, 466 F.3d 1091 (8th 
Cir. 2006) (“to prevail on its self-[help] claim,” the carrier must show that the customer 
“unlawfully withheld payment due under the terms of [a] valid and applicable tariff” and that 
where a customer claims that the tariff is inapplicable to the services provided, a “self-help claim 
is likewise not applicable.”). 
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duly performed according to the terms of their access tariffs – and the IUB’s Final Order (at 70) 

concludes that the Iowa LECs have failed to provide tariffed access services.  Second, and even 

if in other cases a LEC’s tariffs were found to apply, there can be no improper “self-help” where 

a LEC’s tariffs permit an IXC customer to withhold payments.  The tariffs of the traffic pumping 

LECs do just that,19 and the Commission has already authoritatively interpreted the NECA tariff 

language to provide that “a customer may withhold payment of disputed charges pending 

resolution of the dispute.”20

Aventure’s “Inherent[] Bias[]” Claim.  Alone among the commenters, Aventure 

contends that the IUB was “inherently biased” against the Iowa LECs and mounts an unfortunate 

attack on an individual member of the Board.  Aventure Comments at ii, 15-19.  The claims of 

bias, like the preemption claims, are based not on the IUB’s actual written order, but on 

Aventure’s prediction that it would be entirely “one-sided” and would “accept, nearly verbatim, 

findings of fact and conclusions of law proposed by Qwest.”  Id. at 16.  Like the claims in the 

Petition, these predictions have also proven to be flatly inaccurate.  As confirmed by the IUB’s 

written Final Order and its comments in this docket (at 3-4), the IUB’s decision did not 

 

                                                 
19 See, e.g., Sancom Inc., Tariff F.C.C. No. 1., § 2.4.1(D)(6) (effective Feb. 1, 2005) (“in the 
event that a billing dispute concerning any charges billed to the customer by the Telephone 
Company is resolved in favor of the Telephone Company, any payments withheld pending 
settlement of the dispute shall be subject to late payment”) (emphasis added); Northern Valley 
Commc’ns L.L.C., F.C.C. Tariff No. 2, § 2.4.1(D)(4) (effective Nov. 16, 2004) (“In the event 
that a billing dispute concerning any charges billed to the customer by the Telephone Company 
is resolved in favor of the Telephone Company, any payments withheld shall be subject to the 
late payment penalty set forth above”) (emphasis added). 
20 See AT&T v. Beehive, 17 FCC Rcd. 11641, ¶ 26 & n.91 (interpreting NECA Tariff F.C.C. No. 
5, § 2.4.1(D), which was incorporated by reference in Beehive Telephone Companies Tariff 
F.C.C. No. 1, § 2 (effective August 6, 1997)).  Compare NECA Tariff F.C.C. No. 5, § 2.4.1(D) 
(effective March 9, 2000) (“Late payment charges will apply to amounts withheld pending 
settlement of the dispute.”) with NECA Tariff F.C.C. No. 5, § 2.4.1(D)(4) (effective August 20, 
2003) (“payments withheld pending settlement of the dispute shall be subject to the late payment 
penalty”) with Northern Valley Commc’ns L.L.C., F.C.C. Tariff No. 2, § 2.4.1(D)(4) (effective 
Nov. 16, 2004) (“any payments withheld shall be subject to the late payment penalty”). 
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“uncritical[ly] adopt[]” (id. at 17) Qwest’s position, but carefully evaluated the record evidence 

(which Aventure concedes is substantial, taking up “70 linear feet” (Aventure Comments at 4)), 

the arguments made by all parties, and then fully explained the basis for its decisions.  In this 

regard, the notion that the IUB’s decision is adverse to Aventure because of “bias” rather than 

Aventure’s own egregious misconduct is, to put it mildly, myopic.  For instance, the record 

before the IUB showed that Aventure’s activities in Iowa were to set up traffic pumping schemes 

to provide pornographic chat and other “services” – which it did exclusively for more than two 

years – without ever constructing a local exchange network and without ever serving a single 

real customer, even though it had previously (and falsely) represented to the IUB that it would 

provide competitive services in Iowa, that it had a network technically able to provide local 

exchange service, and that it intended to market those services aggressively to residents of rural 

Iowa exchanges.21

In a final show of desperation, Aventure not only attacks the credibility of the Board as a 

whole, but also accuses Commissioner Tanner of “treachery” in switching sides, possibly 

“jeopard[izing]” confidential information, and “professional impropriety.”  Aventure Comments 

at 17-18 & n.17.  Preliminarily, Aventure never presented any of these claims to either the IUB 

or Commissioner Tanner – indeed, Commissioner Tanner fully disclosed her prior affiliations on 

the record at the hearing, and Aventure failed to present any objections at that time.

 

22

                                                 
21 Despite operating for several years, and having received millions of dollars of USF support – 
based on its false representations to the IUB and on false and inflated line counts to the 
Commission that included test lines and lines used to serve FCSCs – the IUB found that 
Aventure now serves a mere 140 traditional customers.  Final Order at 63-64. 

  Because 

Aventure was plainly aware of the relevant facts, i.e., that Commissioner Tanner had performed 

limited work on behalf of Aventure on unrelated matters, but decided not to request recusal, its 

22 IUB Hearing Transcript, Volume I, at 9-10 (Feb. 5, 2009).  
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current claims against Commissioner Tanner cannot be given any weight.  In any event, 

Aventure provides no reason why the Commission should address these claims at all, let alone in 

the first instance, or how these claims, even if true, could provide valid grounds for the 

Commission to preempt the IUB’s Final Order.  If Aventure has valid claims of “bias” that it has 

not waived, then it can raise them on appeal in Iowa – although Aventure’s failure to raise these 

claims before the IUB starkly confirms they have no merit. 

Beehive, All American, and the “20 Telecom CEOs.”  The comments submitted by 

Beehive, All American, and the so-called “20 Telecom CEOs” entirely lack credibility.  As to the 

latter, the entities represented are among the worst traffic-pumping offenders, and the statements 

that these entities are “20 different companies” that are all “bringing innovative services – 

including wireline and wireless broadband [and] triple play . . . . – to rural and non-rural 

communities across the country” is at best a gross exaggeration and at worst an outright 

fabrication.23  As to the former, many of these companies are simply alter egos of one another, 

operating according to sham arrangements intent on exploiting the Commission’s rules and 

improperly charging for access services that are not provided.  For example, All American, 

Telemedia, and Joy Enterprises all operate out of the same address in Las Vegas, Nevada, and 

are or were involved in traffic pumping schemes with Beehive.24

                                                 
23 See 20 Telecom CEOs Comments at 1. 

  And the claim that these 

companies are offering new and valuable services is laughable:  Joy, for example, appears to 

24 David Goodale, described as the President of Telemedia Entertainment, also is currently or has 
served as an officer or director in All American, Audiocom, Joy Enterprises, and Global 
Conference Partners.  Likewise, Donald Surratt, listed as the CFO of All American, also served 
as a Director in Joy Enterprises.  And Ted Shpack, described as the Manager of Audiocom, was 
affiliated with Global Conference Partners.  Further,  Beehive and Joy Enterprises have a long 
history of collaborating on traffic pumping schemes.  See Mem. Op. & Order, AT&T Corp. v. 
Beehive Tel. Co., Inc., 17 FCC Rcd. 11641, ¶ 6 (2002); Mem. Op. and Order, In re Beehive Tel. 
Co., Inc., 13 FCC Rcd. 12275, ¶ 15 (1998).  The participation by All American, which is merely 
an alter ego of Joy, is merely the latest variation on these long running schemes. 
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offer primarily adult sex chat services, and All American, its traffic-pumping alter ego, purports 

to be a “competitive” LEC but it serves no legitimate customers, has no real facilities, and, other 

than routing chat line calls, appears to provide no local services whatsoever, let alone “triple 

play” broadband packages. 

In this regard, All American’s claim that Commission action is also justified to interfere 

with ongoing proceedings before the Public Service Commission of Utah is as meritless as the 

relief sought by the Petition.25  The real facts are that All American asked for authority to serve 

all areas in Utah, but actually obtained a more limited certificate to operate in non-rural 

territories of Utah – which it then proceeded immediately to violate and began “operating,” i.e., 

routing chat line calls, solely in Beehive’s rural Utah territory.26  The Utah PSC denied All 

American’s request to amend its certificate nunc pro tunc, and is now considering, on a 

prospective basis, whether to modify or to revoke All American’s certificate in Utah.27

Similarly, the comments by filed by Beehive primarily raise issues far outside the scope 

of this docket, and stretch the truth so far that they must be ignored.  For instance, while Beehive 

would have the Commission believe that it is little more than a humble, rural telephone company 

  There is 

no basis whatsoever for the Commission to interfere with the Utah PSC’s licensing proceeding. 

                                                 
25 Comments of All American Telephone Co., Inc., WC Docket No. 09-152 (filed Sept. 21, 
2009). 
26 Report and Order, In the Matter of the Petition of All American Telephone Co., Inc. for a nunc 
pro tunc Amendment of its Certificate of Authority to Operate as a Competitive Local Exchange 
Carrier within the State of Utah, Docket No. 08-2469-01, at 18 (Utah Pub. Serv. Comm’n June 
16, 2009); Report and Order, In the Matter of the Consideration of the Rescission, Alteration, or 
Amendment of the Certificate of Authority of All American to Operate as a Competitive Local 
Exchange Carrier within the State of Utah, Docket No. 08-2469-01, at 3 (Utah Pub. Serv. 
Comm’n Aug. 24, 2009). 
27 Id. 
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whose “mission has always been to bring wireline telephone service to unserved areas,”28 the 

reality is far different.  Beehive is better known in the industry as a routine violator of the 

Commission’s rules,29 and it in fact has continued to engage in traffic pumping schemes with Joy 

and Joy’s alter ego, All American.30

 

 

                                                 
28 Beehive Comments at 2. 
29 See, e.g., Mem. Op. and Order, In re Beehive Telephone Company, Inc., 13 FCC Rcd. 2736 
(1998) (finding Beehive’s rates unlawful); Mem. Op. and Order, In re Beehive Telephone 
Company, Inc., 13 FCC Rcd. 12275 (1998) (same); Mem. Op. and Order, AT&T Corp. v. 
Beehive Telephone Company, Inc. and Beehive Telephone Inc. Nevada, 17 FCC Rcd. 11641 
(2002) (finding Beehive violated § 203(c) of the Act). 
30 Beehive’s argument that the IUB Final Order is improper because “termination of interstate 
traffic is a matter of federal law” that does not require termination to an end user, Beehive 
Comments at 3, both misses the point that the Final Order concerns the termination of only 
intrastate traffic, an issue well within the IUB’s jurisdiction, and also fails to recognize that the 
Commission’s rules, like the LECs’ tariffs, define termination to require an “end user.”  Section 
69.2(b) of the FCC’s rules, 47 C.F.R. § 69.2(b), states that “[a]ccess service includes services 
and facilities provided for the origination or termination of any intestate or foreign 
telecommunication,” and Section 69.2(a) explains how usage is determined for the purpose of 
billing for terminating access: “On the terminating end of an interstate or foreign call, usage is to 
be measured from the time the call is received by the end user in the terminating exchange.”  Id. 
§ 69.2(a) (emphasis added).  Nothing in the Commission’s rules or orders suggest that these 
LECs can collect access anytime they route  call, without regard for these regulations or the 
terms of these LECs’ tariffs, which plainly provide that access services, among other 
requirements, must be routed to an “end user” at an “end user’s premises.” 
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CONCLUSION 

For the foregoing reasons, and those expressed in AT&T’s September 21, 2009 

Opposition, the Petition should be denied. 

 

 /s/ M. Robert Sutherland 
David L. Lawson 
Michael J. Hunseder 
Brendan J. McMurrer 
Sidley Austin LLP 
1501 K St., N.W. 
Washington, D.C.  20005 
Phone: (202) 736-8088 
Fax: (202) 736-8711 
 

M. Robert Sutherland 
Gary L. Phillips 
Paul K. Mancini 
AT&T Inc. 
1120 20th Street, N.W. 
Washington, D.C.  20036 
Phone: (202) 457-2057 
 

Attorneys for AT&T Inc. 
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Arent FOILLP i Washington, DC r~ew York. NY' Los Angeles. CA

Arent Fox

December 10, 2009

VIA ECF

Marlene Dortch, Secretary
Federal Communications Commission
445 12th Street. SW
Washington, DC 20554

Ross A. Buntrock
Altillne)'

202 77557)~ 1l1~I:n

202 lI57 6395 lAX

bUlIlrQtk ross!!lln:lIlfo~.com

Re: \Vithdrawal of Creat Lakes Communication Corp. ~Ind Superior Telephone
Cooperative Petition for Declaratory Ruling and Contingent Petition for
Preemption; we Docket 09-152

Dear Ms. Dortch:

Great Lakes Communication Corp. ("'Great Lakes") and Superior Telephone Cooperative
("Superior") hereby withdraw their Petition for Declaratory Ruling and Contingent Petition for
Preemption, docketed as we Docket 09-152.

On December 3. 2009. the Iowa Utilities Board ("IUS") issued an Order Granting Motion and
Granting Application for Rehearing, In Part ("Partial Rehearing Order"), a copy of which is
attached hereto. In the Partial Rehearing Order. the IUB rescinded Ordering Clause No.7 of its
September 21. 2009 Order, which had directed the North American Numbering Plan
Administrator to immediately commence reclamation orGreat Lakes's telephone numbers. The
Partial Rehearing Order also confirllls that the IUB intends to address the remaining issues raised
by Greal Lakes and Superior. as well as the other local exchange carriers, in a subsequent order.
Accordingly. Great Lakes and Superior withdraw their pending petition. though the)' reservc thc
right to rc-liIe the pctiliol1 when or if it beeomcs necessary.

Ross A. Bunlrock

Attachment

ce: Sharon Gillett, Bureau Chief: Wircline Competition Bureau
AI Lewis. Division Chief. Pricing Polie), Division, Wirelinc Competition Bureau

SMART IN YOUR WORLD'

1050 Coo ~ ""'I A. "''''' t.:,
W 'DC 20036·5339

T ~02 8576000 F 2026576395

1675 B,o.1.. 1

t.",.,. '1'"",. N'I' loon, 58.0

T2124643900 F2'74643990

55S \'. 'f ~ , 51'eet 48,·. floo<-

LOSAAg CA900131065

T2136797400 F~'36797401
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STATE OF IOWA

DEPARTMENT OF COMMERCE

UTILITIES BOARD

IN RE:

QWEST COMMUNICATIONS
CORPORATION,

Complainant,

vs.

SUPERIOR TELEPHONE COOPERATIVE;
THE FARMERS TELEPHONE COMPANY OF
RICEVILLE, IOWA; THE FARMERS &
MERCHANTS MUTUAL TELEPHONE
COMPANY OF WAYLAND, IOWA;
INTERSTATE 35 TELEPHONE COMPANY,
d/b/a INTERSTATE COMMUNICATIONS
COMPANY; DIXON TELEPHONE COMPANY;
REASNOR TELEPHONE COMPANY, LLC;
GREAT LAKES COMMUNICATION CORP.;
AND AVENTURE COMMUNICATION
TECHNOLOGY, LLC,

Respondents;

REASNOR TELEPHONE COMPANY, LLC,

Counterclaimant,

vs.

QWEST COMMUNICATIONS
CORPORATION AND QWEST
CORPORATION,

Counterclaim Respondents.

DOCKET NO. FCU-07-2

ORDER GRANTING MOTION AND
GRANTING APPLICATION FOR REHEARING, IN PART

(Issued December 3, 2009)
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On November 23, 2009, Qwest Communications Corporation (QCC) filed with

the Utilities Board (Board) an emergency motion to withdraw Ordering Clause NO.7

from its final order issued in this docket on September 21,2009, which directs the

North American Numbering Plan Administrator (NANPA) to reclaim the telephone

number blocks from Great Lakes Communications Corp. (Great Lakes) pursuant to

47 C.F.R. § 51.15(i)(5).

In support of its motion, QCC states that Great Lakes has sought injunctive

relief of Ordering Clause No.7 from the U.S. District Court for the Northern District of

Iowa, claiming that the Board exceeded its delegated authority by ordering telephone

number reclamation for Great Lakes. QCC asserts the Board has the authority to

order such reclamation, but that litigating this issue simultaneously before the Board,

the Court, and the FCC is cost and time prohibitive. QCC states that Great Lakes

has filed pleadings and made arguments to the Northern District of Iowa stating that

the Board should have issued a request to the Federal Communications Commission

(FCC) to conduct an audit relating to Great Lakes' use of numbering resources,

rather than ordering number reclamation. QCC asserts that this alternative relief

promoted by Great Lakes is acceptable. QCC requests that the Board substitute

Ordering Clause No. 7 with an ordering clause requesting the FCC initiate an audit of

Great Lakes' use of telephone numbering resources pursuant to 47 C.F.R. §

52.15(k).
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Granting QCC's motion should make it unnecessary for the U.S. District Court

to address Great Lakes' request for injunctive relief relating to Ordering Clause No.7.

Great Lakes sought injunctive relief from the Court arguing that the Board exceeded

its delegated authority by ordering the reclamation of its telephone numbers.1 A

hearing on the matter was held before Chief Magistrate Judge Paul A. loss on

November 13, 2009, and on November 17, 2009, Judge loss issued a report and

recommendation to grant Great Lakes' request for a preliminary injunction to prohibit

the enforcement of Ordering Clause NO.7. kL. JUdge loss determined that Great

Lakes was likely to prevail on the merits because, according to the report and

recommendation, the Board incorrectly determined that the conference calling

companies were not end users of Great Lakes and that the Board's conclusion was

contrary to the holding in Qwest Communications Corp. v. Farmers and Merchants

Mutual Tele. Co., in which the FCC found that conference calling companies were

considered end users.2 Judge Zoss also indicated that the federal rules giving the

Board its authority over telephone number reclamation were unclear with respect to

this situation, in which numbers were provided to Great Lakes and were activated,

but the Board found they were not assigned to end users and they were not activated

in the correct exchanges. Specifically, the report said that "the obvious purpose of

[47 C.F.R. § 52.15(i)"5"] was to give state commissions the authority to reclaim

1 See Great Lakes Comm. Corp., et al. VS. IVB, et al., "Report and Recommendation on Plaintiffs'
Motion for Preliminary Injunction," No. C09-4085-DEO (issued November 17, 2009).
2 Qwest Communications Corp. v. Farmers and Merchants Tel. Co., "Memorandum Opinion and
Order," 22 FCC Rcd 17973 (Issued October 2, 2007) (hereinafter October 2 Order).
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telephone numbers that are not being used so they can be put in service by someone

else .... To say the telephone numbers provided to Great Lakes were not assigned

or activated turns the regulation on its head." 19.:., at 26-27. The report and

recommendation is scheduled to come before the Court for hearing beginning on

December 21, 2009. It is anticipated that if the Board withdraws Ordering Clause

No.7 as proposed by acc, the Court's hearing will be unnecessary.

On November 24, 2009, the Board issued an order shortening the time for

responses to acc's motion and requiring that responses be filed on or before

November 30, 2009.

On November 25, 2009, Great Lakes filed a response to acc's motion stating

that while Great Lakes agrees with acc that the Board should amend Ordering

Clause No.7, it does not agree that acc's motion is the proper vehicle through

which to grant such relief. Great Lakes argues that the proper procedure under

which this relief should be sought is through an application for rehearing pursuant to

199 lAC 7.27. Great Lakes states that its application for rehearing was timely filed

and has been fully briefed and that the Board should grant its application and modify

the final order by withdrawing Ordering Clause NO.7.

Also on November 25, 2009, a response to acc's motion was filed by The

Farmers Telephone Company of Riceville, Iowa; The Farmers & Merchants Mutual

Telephone Company of Wayland, Iowa; Interstate 35 Telephone Company, d/b/a

Interstate Communications Company; and Dixon Telephone Company (hereinafter
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"ILEC Group"). The ILEC Group states that it resists QCC's motion because it is

untimely and that the Board lacks the authority or jurisdiction to grant QCC's new

request for relief at this stage of the proceedings. The ILEC Group asserts that there

is no procedural rule which would allow QCC to modify its claims for relief after the

Board has issued a final order and the time for rehearing has expired.

Meanwhile, also on November 25,2009, the FCC issued its "Second Order On

Reconsideration" in the matter of Qwest Communications Corp. v. Farmers and

Merchants Mutual Tele. Co., File No. EB-07-MD-001 (the FCC Order). In that

docket, the FCC considered a case related to this one (FCC Order at,-r 8, n. 36).

Based upon the evidence presented to the FCC in that docket, the FCC concluded

that when Farmers and Merchants Mutual Tele. Co. (Farmers), a local exchange

carrier, entered into business arrangements with conference calling companies that

were functionally identical to the arrangements between Great Lakes and other

conference calling companies, the conference calling companies were not

"customers" or "end users" within the meaning of the relevant tariffs and Farmers was

not entitled to charge Qwest switched access charges under the terms of Farmers'

tariff. (FCC Order at ,-r 10.) The FCC Order appears to be based on substantially the

same evidence as the Board considered in this docket and the FCC has

independently made the same basic findings and reached the same conclusions as

the Board.
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Specifically, the FCC finds that Farmers structured its business arrangements

pursuant to contracts, not the terms and conditions of the tariff, and therefore failed to

establish a carrier/customer relationship under the tariff. (FCC Order at 1f 11.) The

Board found that Great Lakes (and the other LEC respondents in this docket) had

entered into contracts with the conference calling companies that involved sharing of

profits and losses, which "satisfies the Respondents' definition of 'partnership' and

supports the IXCs' arguments that the [conference calling companies] in this case

were acting as business partners rather than end users." (Final Order at p. 33.)

Similarly, the FCC found that the business records maintained by the local

exchange carrier did not indicate that the conference calling companies were

purchasing end user access services pursuant to the carrier's tariff. (FCC Order at

1f 16.) This parallels the Board's finding that the conference calling companies "did

not actually subscribe to a billable tariffed service" and that the LEC respondents did

not send monthly local exchange invoices to the conference calling companies and

they did not bill the companies a federal USF charge, an end user common line

charge, or for the telecommunications services they were allegedly subscribing to.

(Final Order at 24-25.)

The FCC also rejected Farmers' attempt to find refuge in the filed rate

doctrine. (FCC Order at 1f1f 20-21.) The Board made a parallel finding. (Final Order

at p. 34.)
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In conclusion, the FCC found that the conference calling companies were not

"end users" within the meaning of Farmers' tariff, so Farmers' transport of

communications traffic to them did not constitute "switched access" under the tariff.

The FCC concluded that Farmers' charges to Qwest for termination of conference

calling company traffic was unjust, unreasonable, and in violation of law. (FCC Order

at,-r 26.) The Board made a parallel finding and conclusion when it said:

For the reasons discussed above, the Board finds that
none of the [conference calling companies] associated
with the Respondents were end users for purposes of the
Respondents' intrastate exchange access tariffs, none of
the intrastate toll traffic associated with the [companies]
terminated at an end user's premises, and much of the
intrastate toll traffic associated with the [companies] did
not terminate in the Respondents' certificated local
exchange area. For each of these reasons, intrastate
access charges did not apply to calls to the [companies]
and should not have been billed to the IXCs for calls to
numbers assigned to the [conference calling companies].

(Final Order at pp. 53-54.)

In summary, the FCC Order represents a finding that the conference calling

companies were not end users within the meaning of the tariff and that the interstate

access charges assessed by the LEC Respondents for calls to conference calling

companies were invalid for all of the same reasons that their intrastate access bills

were invalid. That is the substance of the Board's Final Order in this matter and

Qwest's motion should be considered against the backdrop of the FCC's parallel

ruling.
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As part of its case in this docket, acc asked that the Board reclaim the

respondents' telephone numbers that were not assigned to end users and cited to

47 C.F.R. § 52.15(i)"5" as the federal regulation that gives the Board the authority to

take such an action. That regulation states:

The [North American Numbering Plan Administrator] and
the Pooling Administrator shall abide by the state
commission's determination to reclaim numbering
resources if the state commission is satisfied that the
service provider has not activated and commenced
assignment to end users of their numbering resources
within six months of receipt.

In its final order in the underlying proceeding, the Board determined that the

conference calling companies were not end users and found that a fair reading of the

appropriate federal regulations gives the Board the authority to determine that Great

Lakes, which provides service solely to conference calling companies, had not

activated and commenced assignment to end users of the numbering resources

assigned to Great Lakes within six months of receipt. Accordingly, the Board

adopted Ordering Clause No.7, directing the NANPA and the Pooling Administrator

to begin reclamation proceedings of all blocks of telephone numbers assigned to

Great Lakes.

Great Lakes timely filed an application for reconsideration with the Board that

includes a request for reconsideration of Ordering Clause NO.7. Great Lakes also

sought and received a temporary restraining order preventing enforcement of

Ordering Clause NO.7 and requested a preliminary injunction against enforcement of
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the clause. That request for preliminary injunction was the subject of the report and

recommendation previously described.

The issuance of the FCC Order on November 25 appears to remove one of

the bases for the report and recommendation. As discussed previously in this order,

on November 25,2009, the FCC found that conference calling companies in

situations like this case are not end users, changing the October 2, 2007, ruling and

revising those conclusions. However, the interpretation of the FCC rules regarding

the Board's authority over number reclamation continues to be contested and the

issue of injunctive relief remains active before the Court.

There is no applicable procedural rule in Chapter 199 of the Iowa

Administrative Code that clearly allows QCC to modify its claim for relief after the

Board has issued a final order and the time for rehearing has expired. Nevertheless,

the Court expects that the Board will rule on QCC's motion independently of the

pending requests for reconsideration, since the Court delayed further injunction

proceedings for the purpose of giving the Board sufficient time to rule on QCC's

motion.3

The Board finds that it has authority to rule on QCC's motion at this time, by

implicit delegation from the Court if by no other means, but recognizes the unusual

factual circumstances that are involved in this case. The Board further finds that it

3 See Great Lakes Comm. Corp., et al. VS. IUB, et al., Case No. C09-4085-DEO, "Order re: Report
and Recommendation on Plaintiff's Motion for Preliminary Injunction," Document No. 84 (issued
November 25, 2009).
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has authority to adopt Ordering Clause No.7, but it also has the option of requesting

that the FCC consider and address the number reclamation matter. Further, the

Board recognizes that litigating this issue in multiple forums is not efficient.

Therefore, the Board will consider acc's motion in conjunction with Great Lakes'

application for reconsideration for the purpose of accelerating a final determination of

this issue.

The Board issued its final order in Docket No. FCU-07-2 on September 21,

2009. On September 25,2009, Great Lakes timely filed an application for rehearing,

which included, among other things, a request to eliminate Ordering Clause No.7 on

the grounds that the Board exceeded its delegated authority and contradicted

applicable federal law by authorizing the reclamation of Great Lakes' telephone

numbers. Other applications for reconsideration were timely filed by the remaining

respondents in this proceeding on September 30,2009, and October 9,2009. None

of those respondents raised a specific issue with respect to Ordering Clause NO.7.

On October 9,2009, the Board issued a scheduling order to address the

multiple petitions. Iowa Code § 476.12 provides that when an application for

rehearing is filed with the Board, the Board "shall either grant or refuse the

application for rehearing within thirty days after the filing of the application or may

give the interested parties notice and opportunity to be heard and after consideration

of all facts, including those arising since the making of the order, abrogate or modify

its order." (Emphasis added). In this case, the Board established a schedule to give
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the parties notice and a coordinated opportunity to be heard regarding the

applications, as required by statute. By granting the interested parties notice and

opportunity to be heard, the Board chose the statutory alternative that did not require

it to grant or refuse the applications for rehearing within 30 days of filing. Therefore,

the Board will address Great Lakes' petition for rehearing solely with respect to

Ordering Clause NO.7 at this time. All other issues raised in Great Lakes' petition, as

well as the issues raised by the remaining respondents in their respective petitions,

will be addressed in a subsequent order that will consider all of the facts and

arguments.

In its application for rehearing, Great Lakes argues that the Board's authority

over telephone number reclamation is limited to circumstances when there is a "clear

and unquestionable showing that numbers have not been activated in a timely

manner.,,4 Great Lakes asserts that the Board's final order fails to make a

determination that Great Lakes never activated its numbers, which Great Lakes

claims is a threshold determination that must be made before reclamation may be

commenced.5 Great Lakes also states that the Board's decision erroneously rests on

the determination that conference calling companies are not end users, which Great

Lakes asserts is contrary to the FCC's decision in its October 2 Order.

In its motion, acc states that in the course of the federal proceeding before

Judge Zoss, Great Lakes argued that the proper procedure for the Board to take with

4 See Great Lakes Application for Rehearing, p. 25.
5ki:.

PUBLIC VERSION



DOCKET NO. FCU-07-2
PAGE 12

respect to the reclamation of Great Lakes' numbers is to ask the FCC to conduct a

"for cause audit" of Great Lakes' use of its numbers.6 QCC states that a "for cause

audit" would be an acceptable remedy in lieu of the direction for number reclamation

and moves to withdraw its original request for reclamation and supplant it with a

request for a "for cause audit."

The Board finds that a fair reading of the federal rules provides the Board with

sufficient authority to order reclamation in this case. However, the Board recognizes

the unusual factual circumstances in this case and concludes that QCC's request to

supplant its request for number reclamation with a request for a "for cause audit" is

an acceptable remedy. Therefore, the Board will grant QCC's motion and will also

grant Great Lakes' request for reconsideration with respect to Ordering Clause NO.7.

The Board hereby abrogates the directive of Ordering Clause No.7 and will seek a

for cause audit of Great Lakes numbering practices with the FCC as allowed by 47

C.F.R. § 52.15(k).

IT IS THEREFORE ORDERED:

1. The emergency motion to withdraw Ordering Clause No.7 filed by

Qwest Communications Corporation on November 23,2009, is granted as described

in this order.

2. The application for rehearing filed by Great Lakes Communications

Corp. on September 25, 2009, is granted solely with respect to Ordering Clause

6 QCC Motion, p. 6; Proceeding before Judge Zoss, Tr. 193.
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NO.7. All other issues raised in the application remain before the Board for a final

determination.

3. Ordering Clause No.7 of the Board's final order in Docket No. FCU-07-

2, issued September 21,2009, is withdrawn.

4. The Board will direct its staff to request that the Federal

Communications Corporation initiate a "for cause audit" to investigate the use of

telephone numbering resources assigned to Great Lakes Communications Corp., as

authorized by 47 C.F.R. § 52.15(k).

UTILITIES BOARD

lsi Robert B. Berntsen

lsi Krista K. Tanner
ATTEST:

lsi Judi K. Cooper lsi Darrell Hanson
Executive Secretary

Dated at Des Moines, Iowa, this 3rd day of December, 2009.
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF IOWA

WESTERN DIVISION

GREAT LAKES COMMUNICATION No. C13-4117-DEO
CORPORATION, an Iowa corporation,

Plaintiff, TRANSCRIPT OF HEARING
ON MOTION TO DISMISS

vs. AND MOTION FOR SUMMARY
JUDGMENT

AT&T Corp., a New York
Corporation,

(from digital recording)
Defendant.

/

The Hearing held before the Honorable Leonard T. Strand,
Magistrate Judge of the United States District Court for the
Northern District of Iowa, at the Federal Courthouse, 320 Sixth
Street, Sioux City, Iowa, May 29, 2014, commencing at 9:50 a.m.
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they're kind of fascinating arguments which probably says

something about me that I think that. But I am very interested

in the arguments. And so, you know, feel free to start from the

beginning and tell me why your arguments are better than the

other side's.

What I'd like to do when we get started is, you know,

each side when they begin, give me whatever background you think

is appropriate. And then I'd like to break the argument down by

the -- basically in the order that they're presented in the

movant's brief.

So I think it starts with Count 1, and I'd like to go

ahead and do the arguments about Count 1 first, go back and

forth on that and then move on. I think that will help me

follow the arguments better, and it's probably better to give

who's ever going to be arguing a little bit of a break rather

than try to go through the whole thing at once.

So with that having been said, it is Great Lakes'

motion. Who's going to argue for Great Lakes?

MR. CARTER: I will, Your Honor.

THE COURT: All right. You can go ahead and proceed.

And like I said, let's -- you know, whatever background you want

to give me, do that first, and then let's start with Count 1.

MR. CARTER: Good morning. Once again, if it pleases

the Court, I am David Carter representing Great Lakes

Communication Corporation. And I think I would begin, Your
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6

Honor, by first acknowledging that which may be obvious which is

that Great Lakes' business practices over the years has spawned

no small amount of litigation. You're probably familiar with

both the cases here in this court as well as the Southern

District of Iowa as well as proceedings at the Iowa Utilities

Board.

And I want to acknowledge that because while those

proceedings have existed for many years, there has been a

significant amount of change that has happened in Great Lakes'

business over the course of this time period.

Nearly two years ago, Great Lakes filed a very

detailed business plan with the Iowa Utilities Board and

explained to the Iowa Utilities Board how it was going to change

its business to ensure that it was complying with the rules and

regulations that existed.

Great Lakes has lived up to its commitment to the Iowa

Utilities Board. It has invested significant resources to

provide service to residential retail customers in Lake Park and

Milford, Iowa. It provides high-speed broadband Internet

services throughout the service territory in that region of the

state. And today between its broadband and telephone services,

it serves approximately 500 local residential customers in Lake

Park and Milford.

On two separate occasions I was privileged to be here

in Iowa with the Iowa Utilities Board where they actually
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7

conducted a physical inspection of the site where they confirmed

that all of the conferencing equipment that is really at the

heart of this dispute with AT&T was now located in areas where

Great Lakes is certificated.

So while there's been a sometimes long and bumpy road,

Great Lakes has significantly progressed. Frankly, in my

opinion, few companies that have taken on the interests of

incumbent carriers like AT&T and tried to come up with

innovative new services has succeeded as well as Great Lakes has

in disrupting business as usual.

And importantly, because Great Lakes has done what is

required of it, it has been able to resolve the litigation it

has had pending in this court and in the Southern District of

Iowa.

So for the first time in eight years, all of the long

distance companies in the United States that send traffic to

Great Lakes' network with the exception of AT&T are paying Great

Lakes for the work that they do in terminating calls to these

conference calling and chat line services. So once again, all

of AT&T's competitors are paying Great Lakes for the services

that AT&T refuses to pay.

There have been in the course of this many years some

significant legal developments. And key among those legal

developments is the FCC's decision in the Connect America Fund

order which has been cited repeatedly in the briefs. That
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8

decision was released at the end of 2011, and it is the

culmination of an extensive rule-making process that the FCC

first initiated in 2007.

So for many years the FCC accepted hundreds of

comments from telecommunications companies across the country.

There were thousands of pages of records developed. And, of

course, among the issues that the FCC was focused on was the

issue of what rates should long distance carriers like AT&T pay

when traffic is being directed to high-volume conference calling

and chat line services like many of the customers served by

Great Lakes.

In fact, just last week the Tenth Circuit Court of

Appeals rejected all of the appeals to the FCC's Connect America

Fund order and said that that order would be implemented in its

totality which is not necessarily a common occurrence when the

FCC undertakes such an extensive rule making proceeding and has

such a lengthy docket of information to consider and grapple

with.

So the FCC's decision in the Connect America Fund

order which did, in fact, require Great Lakes to significantly

reduce its tariff access charges was a careful and reasoned

decision. And during the course of that process, AT&T tried to

convince the FCC not simply to reduce the tariffed access rates

that Great Lakes could charge but to eliminate those rates

altogether.
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to exert economic pressure on those carriers. And that is why

the enforcement of the tariff and enforcement of these tariff

provisions is so critical.

Once again, Great Lakes has complied with the rules.

Its rates are significantly reduced. And it shouldn't have to

spend all of its money in litigation to continually chase AT&T

back and forth to the courthouse to actually get paid for the

work that it's doing. Thank you, Your Honor.

THE COURT: Well, thanks to everyone involved. This

has been very helpful for me in framing and understanding the

issues. I'm going to take it under advisement obviously, hope

to get a report and recommendation out within about 30 days from

today. Obviously then the parties will have the opportunity to

file objections. If anybody for whatever reason doesn't like my

report and recommendation, that will be an opportunity you'll

all have to take it to Judge O'Brien. But again, I think the

issues are interesting, and it's been well argued both in

writing and orally here today. I appreciate that. And we'll be

in recess.

(The foregoing hearing was concluded at 12:13 p.m.)

CERTIFICATE

I certify that the foregoing is a correct transcript

to the best of my ability from the digital recording of

proceedings in the above-entitled matter.

S/Shelly Semmler 7-11-14
Shelly Semmler, RMR, CRR Date
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 Great Lakes Communication Corp. (“Great Lakes” or “Plaintiff”), by its undersigned 

counsel and pursuant to LR 7, respectfully submits this brief in support of its Motion to Dismiss 

Counterclaim Counts I, II, and III of AT&T Corp. (“AT&T” or “Defendant”) and for Summary 

Judgment. 

 For many years Great Lakes has been completing AT&T’s customers’ long-distance calls 

to Great Lakes’ customers, many of which offer free conference calling services to the public.  

The service Great Lakes provides AT&T in that connection is called “switched access service.”  

Great Lakes – by virtue of being a CLEC, or competitive local exchange carrier – can charge 

AT&T and other long-distance carriers (also known as “IXCs,” or interexchange carriers) for 

those services via contract or tariff.  Until early 2012, AT&T had been paying Great Lakes for 

those services via contract.   

INTRODUCTION AND SUMMARY OF ARGUMENT 

 When the Federal Communications Commission (“FCC”) revised the tariffing rules for 

CLECs like Great Lakes that serve the types of conferencing service providers it has among its 

customers, Great Lakes filed a revised tariff in accordance with those new rules in January 2012.  

That new tariff supplanted the parties’ previous contract when it expired.  Even though the FCC 

established new rules for the tariffed rates that CLECs could charge IXCs for the very services at 

issue here, AT&T has refused to pay any of Great Lakes’ tariffed charges.  Hence this suit.   

 AT&T has filed several counterclaims that fail as matter of law.  First, AT&T’s claim in 

Count I that Great Lakes cannot assess tariffed access charges because its customers do not pay 

for a tariffed interstate telecommunications service fails because the FCC only requires end users 

to be “paying customers” to qualify as such, not to pay for a tariffed end user service as AT&T 

erroneously asserts.  Second, the filed rate doctrine, also known as the filed tariff doctrine, 
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requires dismissal of Count II, in which AT&T complains about the reasonableness of Great 

Lakes’ tariffed rate.  Third, AT&T’s request for special, non-tariffed services – i.e., a direct 

connection to Great Lakes’ network – fails because the FCC has never held that it is unjust and 

unreasonable for CLECs to provide indirect interconnections, rather than direct connections.  

Thus, AT&T’s ungratified request for a special, non-tariffed service does not violate the Act.  

Count III must therefore be dismissed.  Finally, Great Lakes is entitled to summary judgment 

because AT&T has failed to comply with Great Lakes’ tariff’s dispute provisions. 

 “While a complaint attacked by a Rule 12(b)(6) motion to dismiss does not need detailed 

factual allegations, a plaintiff’s obligation to provide the grounds of his entitlement to relief 

requires more than labels and conclusions, and a formulaic recitation of the elements of a cause 

of action will not do.”  See Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007) (citations and 

quotations omitted); Horras v. Am. Capital Strategies, Ltd., 729 F.3d 798, 801 (8th Cir. 2013) 

(same).  Moreover, when considering a motion to dismiss, the Court is “not bound to accept as 

true a legal conclusion couched as a factual allegation.”  Ashcroft v. Iqbal, 556 U.S. 662, 678 

(2009) (citing Twombly, 550 U.S. at 555).  Similarly, “[t]hreadbare recitals of the elements of a 

cause of action, supported by mere conclusory statements, do not suffice.”  Id. (citing Twombly, 

550 U.S. at 555). 

STANDARD OF REVIEW 

 “To withstand a motion to dismiss, a complaint must contain enough facts to ‘state a 

claim to relief that is plausible on its face.’” Retro Television Network, Inc. v. Luken Commc’ns, 

LLC, 696 F.3d 766, 768 (8th Cir. 2012) (quoting Twombly, 550 U.S. at 570).  As the Supreme 

Court explained in Iqbal, “[d]etermining whether a complaint states a plausible claim for relief 

will . . . be a context-specific task that requires the reviewing court to draw on its judicial 
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experience and common sense.  But where the well-pleaded facts do not permit the court to infer 

more than the mere possibility of misconduct, the complaint has alleged—but it has not 

‘show[n]’—‘that the pleader is entitled to relief.’”  Iqbal, 556 U.S. at 679 (citation omitted).   

 Any party may move for summary judgment regarding all or any part of the claims 

asserted in a case.  Fed. R. Civ. P. 56(a).  Summary judgment is appropriate when “the pleadings, 

depositions, answers to interrogatories, and admissions on file, together with affidavits, if any, 

show that there is no genuine issue of material fact and that the moving party is entitled to a 

judgment as a matter of law.”  Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986). 

I. Count I Of AT&T’s Counterclaims Is An Impermissible Collateral Attack On The 
FCC’s Recent Intercarrier Compensation Rulemaking  

ARGUMENT 

Count I of AT&T’s Counterclaims should be dismissed because it is based on an 

erroneous, facially implausible legal attack on Great Lakes’ tariffed access services and a clear 

misrepresentation of FCC decisions.1

AT&T aggressively – and unsuccessfully – lobbied the FCC to eliminate its duty to pay 

tariffed access charges for calls terminating to free conference calling and similar services.  In re 

Connect America Fund, 26 FCC Rcd. 17663 (2011) (“Connect America Fund Order”).

   

2

1  AT&T alleges that “the terms of Great Lakes’ federal interstate switched access tariffs, 
and FCC precedent, confirm that Great Lakes has not actually provided switched access services 
to AT&T as defined by its tariff or by the governing FCC rules.”  Countercl. ¶ 70.  AT&T’s 
claim is thus based on Great Lakes’ publicly filed tariff, which the Court can take judicial notice 
of.  Lipton v. MCI Worldcom, Inc., 135 F. Supp. 2d 182, 186 (D.D.C. 2001) (“because the tariffs 
are public documents which MCI is required to file with the [FCC], the court may take judicial 
notice of them”);  see also Arnold v. AT & T, Inc., No. 4:10CV2429SNLJ, 2012 WL 1441417, at 
*3 (E.D. Mo. Apr. 26, 2012).  The Court can also consider Great Lakes’ tariff in connection with 
this Rule 12 motion because it is integral to AT&T’s counterclaims.  See Retro Television, 696 
F.3d at 769 (quoting Brown v. Medtronic, Inc., 628 F.3d 451, 459-60 (8th Cir. 2010)).  

  Instead, 

2  See Connect America Fund Order, 26 FCC Rcd. at 17879 ¶ 672 & n.1113 (reciting that 
certain “parties argue that the Commission should prohibit the collection of switched access 
charges for traffic sent to access stimulators. . . .” and referring to comments filed by AT&T.  
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the FCC ordered local exchange carriers (“LECs”) to re-file tariffs with lower rates that AT&T 

and other long-distance carriers would have to pay.  Connect America Fund Order, 26 FCC Rcd. 

at 17885-89 ¶¶ 688-697.  Great Lakes did just that.  Answer ¶¶ 1-2.  Having lost its battle at the 

FCC,3

AT&T wrongly asserts that Great Lakes’ end users must buy a tariffed interstate access 

service to qualify as an “end user” under FCC precedent.  Countercl. ¶ 47 (“However, Great 

Lakes’ federal tariff contains no generally available Telecommunications Services that a 

conference companies [sic] could purchase for a fee.”).  The FCC has never imposed such a 

requirement on CLECs, even thought it requires incumbent LECs to tariff their end user charges.  

Despite expressly acknowledging that the “Commission has recognized the benefit that end users 

receive from access service and has concluded that it justifies the ILECs’ imposition of the 

subscriber line charge (SLC) on end users,” the Commission still held that “in keeping with their 

competitive, unregulated character, CLECs should be permitted to set the combined level of their 

access charges, for all the consumers of the service [i.e., IXCs and end users], as they please.” 

CLEC Access Charge Reform Order, 16 FCC Rcd. 9923, 9938 ¶¶ 38-39 (2001).  If that was not 

clear enough, the Commission went on to state that, even though “it is necessary to constrain the 

extent to which CLECs can exercise their monopoly power and recover an excessive share of the 

costs from their IXC access customers. . . .  we continue to abstain entirely from regulating 

 AT&T now attempts to justify its non-payment of Great Lakes’ tariffed charges based on 

a misreading of Commission precedent and Great Lakes’ tariff.  See Countercl. ¶¶ 70-74. 

The FCC rejected the position “that traffic directed to access stimulators should not be subject to 
tariffed access charges in all cases.”). 
3  In its never-ceasing, multi-pronged attack against Great Lakes and free conferencing 
services, AT&T also lobbied unsuccessfully for the Iowa Utilities Board to revoke Great Lakes’ 
certificate of public convenience and necessity.  See In re Great Lakes Comm’cn Corp., Final 
Order, No. SPU-2011-0004 (IUB, March 30, 2012) (denying requests to revoke Great Lakes’ 
certificate of public convenience and necessity, and directing Great Lakes to expand its service 
offerings within specified time periods).  Thus, it is unsurprising that AT&T turns to the Court 
now, in hopes of obtaining an outcome that those regulatory agencies have denied it.  
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the market in which end-user customers purchase access service.”  Id. ¶ 39 (emphasis 

added).  Thus, the FCC left the charges for end users to the CLEC’s complete discretion and has 

not required those charges to be tariffed.4

Moreover, the FCC’s decision in Qwest Communications Co. v. Northern Valley 

Communications, LLC, 26 FCC Rcd. 8332, 8337 (2011), recon. denied, 26 FCC Rcd. 14520 

(2011), which AT&T also seeks to rely upon, imposes no such requirement.  In that case, the 

Enforcement Bureau concluded that “under the Commission’s ILEC access charge regime, an 

‘end user’ is a customer of a service that is offered for a fee,” and thus “a CLEC’s access service 

is functionally equivalent only if the CLEC provides access to customers to whom the CLEC 

offers its services for a fee.”  26 FCC Rcd. 8332, 8337 ¶ 9 (emphasis in original).  The 

Commission never suggested that its decision to require the collection of an (undefined) fee 

reversed or modified its prior decision that CLECs do not have to tariff end user charges.  

Indeed, in denying reconsideration in that case, the FCC stated:  “Northern Valley may offer its 

services to individuals and businesses for any fee (or no fee).  The Order provides only that, if 

Northern Valley chooses to assess access charges upon IXCs by tariff, the individuals or entities 

to whom Northern Valley provides access must be ‘end users’ (i.e., paying customers).”  26 FCC 

Rcd. 14520, 14525 ¶ 12 (emphasis added).  Thus, the FCC has a common-sense, non-limiting 

construction of who a CLEC’s end user is:  any paying customer. 

  AT&T’s legal conclusion that “Great Lakes is 

authorized to provide interstate or foreign telecommunications services only pursuant to its 

federal tariff” is simply false.   See Countercl. ¶ 47.  

4  The FCC has made clear that CLECs do not have to tariff the SLC that ILECs tariff.   
Indeed, this is precisely the message the FCC sends to the nation’s end users on its website:  
“The FCC allows local telephone companies to bill customers for a portion of the costs of 
providing access. . . .  The maximum allowable access charges per telephone line are set by the 
FCC, but local telephone companies are free to charge less or nothing at all.”  
“Understanding Your Telephone Bill,” http://www.fcc.gov/guides/understanding-your-
telephone-bill (last visited Feb. 25, 2014) (emphasis added).   
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Similarly, nowhere in Great Lakes’ federal tariff does it require Great Lakes to charge an 

end user a tariffed fee in order to collect the switched access charges that are due from the IXCs 

(referred to as the “Buyer” in the tariff).   Tracking the definition in the FCC’s rules, 47 C.F.R. § 

69.2(m), Great Lakes’ tariff defines “End User” as “any Customer of an Interstate or Foreign 

Telecommunications Service that is not a carrier. . . .”  Great Lakes Communication Corp., Tariff 

F.C.C. No. 2, Original Page No. 8 (“Tariff”) [GLCC-9].  A “Customer of an Interstate or Foreign 

Telecommunications Service,” in turn, is defined as “any person or entity who sends or receives 

an interstate or foreign Telecommunications service transmitted to or from a Buyer [i.e., an 

Interexchange Carrier like AT&T] across [Great Lakes’] Network, provided that the person or 

entity must pay a fee to the Company for telecommunications service.”  Tariff, Original Page 

No. 7 (emphasis added) [GLCC-8].  Thus, contrary to AT&T’s claim, the tariff merely requires 

the end user to pay “a fee,” not “a tariffed fee.”  Indeed, there can be little doubt that the tariff 

requires AT&T to pay to send calls to the conference calling traffic at issue in this case, because 

it defines “Customer of an Interstate or Foreign Telecommunications Service” to include 

“conference call providers, chat line providers, calling card providers.”  Id.  Because Count I 

rests entirely on imposing a legal requirement on Great Lakes that does not exist for CLECs and 

lacks any support in the Tariff itself, it should be dismissed.   

AT&T’s Count I should also be dismissed because it does not satisfy Rule 8’s pleading 

requirements.  AT&T alleges that the conference call providers are not end users because 

“[u]pon information and belief, the conference calling companies are not paying a fee to Great 

Lakes for an interstate or foreign telecommunication service.”  Countercl. ¶ 47.  But it has failed 

to allege sufficient facts that would make this contention plausible, and not simply a sheer 

possibility.  Iqbal, 556 U.S. at 678 (“A claim has facial plausibility when the plaintiff pleads 
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factual content that allows the court to draw the reasonable inference that the defendant is liable 

for the misconduct alleged.  The plausibility standard . . . asks for more than a sheer possibility 

that a defendant has acted unlawfully.  Where a complaint pleads facts that are ‘merely 

consistent with’ a defendant's liability, it ‘stops short of the line between possibility and 

plausibility of ‘entitlement to relief.’’”) (citations omitted).  AT&T has not alleged facts that 

make plausible its threadbare contention that Great Lakes’ end users do not pay a fee for service. 

II. Count II Of AT&T’s Counterclaims Is Barred By The Filed Tariff Doctrine 

 Count II of AT&T’s Counterclaims must fail because it violates the filed tariff doctrine, 

and any effort to have the rates declared unreasonable could only be made by the Commission on 

a prospective basis. 

 Great Lakes’ filed rates are consistent with the regulations adopted by the Commission in 

the Connect America Fund Order.  In that order, the Commission concluded that “the lowest 

interstate switched access rate of a price cap LEC in the state is the rate to which a competitive 

LEC must benchmark if it meets the definition” of access stimulation.  Connect America Fund 

Order, 26 FCC Rcd. at 17886 ¶ 690; see also 47 C.F.R. § 61.26(g)(1).  AT&T admits that Great 

Lakes’ tariffed rates are in full compliance with the regulations adopted by the Commission.  See 

Countercl. ¶ 78 (“Great Lakes has adopted the per minute switched access rates contained in 

Qwest’s interstate switched access tariffs, and Great Lakes has used those rates to compute the 

charges in Great Lakes’ bills to AT&T.”); id. ¶ 79 (“Qwest is a price cap carrier with the lowest 

interstate switched access prices in Iowa.”).  

 Despite this key concession, AT&T attempts to lodge an attack against Great Lakes by 

contending that Qwest has higher costs and fewer minutes of traffic than Great Lakes and thus, it 

is unreasonable for Great Lakes to charge this tariffed rate.  Id.  AT&T also contends that the 
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FCC has held that it may consider further reductions in rates if a CLEC’s traffic volumes exceed 

those of the lowest price cap carrier.  Id. ¶ 80.   

 AT&T’s challenge to the reasonableness of Great Lakes’ rates is barred by the filed tariff 

doctrine.  “Under [the filed rate] doctrine, once a carrier’s tariff is approved by the FCC, the 

terms of the federal tariff are considered to be ‘the law’ and to therefore ‘conclusively and 

exclusively enumerate the rights and liabilities’ as between the carrier and the customer.”  Iowa 

Network Servs., Inc. v. Qwest Corp., 466 F.3d 1091, 1097 (8th Cir. 2006) (quoting Evanns v. 

AT&T Corp., 229 F.3d 837, 840 (9th Cir. 2000)) (alteration in original); Firstcom, Inc. v. Qwest 

Corp., 555 F.3d 669, 680 (8th Cir. 2009) (“Under the filed tariff doctrine, courts may not award 

relief (whether in the form of damages or restitution) that would have the effect of imposing any 

rate other than that reflected in the filed tariff”) (citation omitted).   

 “The filed rate doctrine is motivated by two ‘companion principles’ (1) preventing 

carriers from engaging in price discrimination as between ratepayers (the ‘nondiscrimination 

strand’) and (2) preserving the exclusive role of federal agencies in approving rates for 

telecommunications services that are ‘reasonable’ by keeping courts out of the rate-making 

process (the ‘nonjusticiability strand’), a function that the federal regulatory agencies are more 

competent to perform.”  Northern Valley Commc’ns, LLC v. AT&T Corp., 659 F. Supp. 2d 1056, 

1060 (D.S.D. 2009) (quoting Marcus v. AT & T Corp., 138 F.3d 46, 58 (2nd Cir. 1998)).  “The 

‘filed rate doctrine’ forbids a regulated entity from charging a rate for its services other than the 

rate on file with the appropriate regulatory authority.”  Crumley v. Time Warner Cable, Inc., 556 

F.3d 879, 881 (8th Cir. 2009) (citing Ark. La. Gas Co. v. Hall, 453 U.S. 571, 577 (1981)).  

Because AT&T directly challenges the reasonableness of Great Lakes’ rates, Countercl. ¶¶ 79, 

82, the claim is barred by the filed tariff doctrine.   
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 Insofar as AT&T attempts to evade the filed tariff doctrine by alleging that the FCC held 

that it “would be proper to ‘revaluate’” CLEC access rates if traffic volumes are higher than the 

lowest price cap carrier in the state, that argument also fails.  See Countercl. ¶ 80 (citing Connect 

America Fund Order, 26 FCC Rcd. at 17886 ¶ 690).  AT&T’s invitation for the Court to 

evaluate whether Great Lakes’ rates are too high is directly at odds with the filed tariff doctrine’s 

prohibition against courts evaluating the reasonableness of a carrier’s rates.  Moreover, the Court 

cannot evaluate AT&T’s contentions because Great Lakes filed its tariff on 15 days’ notice, and 

thus received “deemed lawful” protection.5

 The Commission did not and could not invite the Courts to undertake a reevaluation of 

the rates it adopted in the Connect America Fund Order, and, equally important, it never 

indicated that an IXC could simply ignore the filed tariff based on a unilateral belief that a 

CLEC’s traffic volumes were too high.  In the very paragraph of the Connect America Fund 

Order that AT&T cites, the FCC says that “we may reevaluate the appropriateness of the 

[CLEC’s] rates and may evaluate whether any further reductions in rates is warranted.”  Connect 

  “Deemed lawful” protection bars AT&T from 

attacking the reasonableness of the rates on a retroactive basis, be it in Court or at the 

Commission.  See 47 U.S.C. § 204(a)(3); ACS of Anchorage, Inc. v. FCC, 290 F.3d 403, 410-12 

(D.C. Cir. 2002) (“deemed lawful” tariffs are “conclusively presumed to be reasonable” and 

therefore “not subject to refunds”); Connect America Fund Order, 26 FCC Rcd. 17888-89 ¶¶ 

695-97. 

5  Even thought GLCC decreased its rates when it filed the Tariff, it also made other 
significant changes.  Thus, it was required to file the Tariff on 15 days’ notice (rather than the 7 
days’ notice the statute provides for rate reductions) in order to receive “deemed lawful” 
protection.  In the Matter of Implementation of Section 402(b)(1)(A) of the Telecomms. Act of 
1996, 12 FCC Rcd. 2170, 2203 ¶ 68 (1997). 
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America Fund Order, 26 FCC Rcd. at 17886 ¶ 690 (emphasis added).6

III. Both Of AT&T’s Claims In Count III Fail As A Matter Of Law.  AT&T Has No 
Private Right Of Action To Assert Its Section 201(b) Claim, And Its Section 202(a) 
Claim Cannot Be Maintained Here 

  Thus, if AT&T wants the 

Court to reduce Great Lakes’ rates on a prospective basis, it should file a petition for rulemaking.  

Until that time, AT&T must honor the Commission’s policy and the filed tariff.  Accordingly, 

AT&T’s Count II must be dismissed.    

 Count III of AT&T’s counterclaims commingles two distinct claims.  It claims that Great 

Lakes is “engaged in an unjust and unreasonable practice in violation of Section 201(b) of the 

Communications Act” by “refusing to negotiate direct trunking arrangements.”  Countercl. ¶ 99.  

It also claims that Great Lakes is engaged in “unjust or unreasonable discrimination” against 

AT&T in violation of Section 202(a) of the Act by refusing “to negotiate a direct trunking 

arrangement with AT&T.”  Id. ¶¶ 85 & 90.  Both of these counts should be dismissed. 

A. AT&T Has No Private Right Of Action To Assert A Section 201(b) Claim 

 AT&T’s Section 201(b) claim fails because it has no private right of action to complain 

about a practice that the FCC has never declared to be unjust or unreasonable; to the contrary, the 

very conduct AT&T complains of – Great Lakes providing AT&T an indirect interconnection – 

is lawful under the Communications Act and Commission precedent.  “A broad assertion of a 

private right of action is not easily maintained under the Federal Communications Act, as [the] 

statutory analysis is intertwined with the requisite deference to the Commission’s interpretation” 

6  Notably, the traffic disparity AT&T complains of here was explicitly presented to the 
FCC by AT&T and the new rates that Great Lakes is charging are the result of the policy choice 
that the FCC arrived at after considering AT&T’s arguments.  See Connect America Fund Order, 
26 FCC Rcd. at 17885-86, ¶ 689 n.1160 (FCC noting that “AT&T shows that ‘rural’ access 
stimulating competitive LECs in Iowa, Minnesota and South Dakota collectively are terminating 
three to five times as many minutes as the largest incumbent LEC operating in the same state.”).  
AT&T’s argument are, therefore, a collateral attack on the FCC’s order barred by the Hobbs Act.  
28 U.S.C. § 2342. 
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of the Act.  North County Commc’ns Corp. v. Cal. Catalog & Tech., 594 F.3d 1149, 1155 (9th 

Cir. 2010).  It is “within the Commission’s purview to determine whether a particular practice 

constitutes a violation” of Section 201(b)’s prohibition against “unjust and unreasonable 

practices.”  Id. at 1158.  Guided by the Supreme Court’s holding in Global Crossing, the Ninth 

Circuit confirmed in North County that federal courts should not “fill in the analytical gap 

stemming from the absence of a Commission determination regarding § 201(b).”  Id.  Rather, the 

“FCC has long implemented § 201(b) through the issuance of rules and regulation.”  Global 

Crossing Telecomms., Inc. v. Metrophones Telecomms., Inc., 550 U.S. 45, 53 (2007).  Thus, 

unless a carrier is alleged to be violating an FCC order or “regulation that lawfully implements § 

201(b)’s requirements,” there is no actionable Section 201(b) claim.  Id. at 54. 

 As the Ninth Circuit explained in North County, it would upset Congress’s allocation of 

authority to allow district courts to create new causes of action based on Section 201(b):  

[Plaintiff] North County essentially requests that the federal courts fill in the 
analytical gap stemming from the absence of a Commission determination 
regarding § 201(b).  This we decline to do.  The district court properly dismissed 
North County’s declaratory judgment claim premised on § 201(b), because entry 
of a declaratory judgment “would ... put interpretation of a finely-tuned regulatory 
scheme squarely in the hands of private parties and some 700 federal district 
judges, instead of in the hands of the Commission.”  
 

594 F.2d at 1158 (citations omitted).  Thus, without a predicate FCC determination that a given 

practice or violation of an FCC regulation is “unjust and unreasonable,” a party has no private 

right of action.   

 AT&T cannot point to any FCC authority holding that a CLEC violates Section 201(b) by 

not providing a direct connection to an IXC.  To the contrary, Great Lakes is under no obligation 

to negotiate direct trucking arrangements with AT&T; neither the Communications Act nor 

Commission precedent require CLECs to directly interconnect with IXCs.  47 U.S.C. § 251(a) 
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details the general interconnection obligations for CLECs.  See In re Implementation of the Local 

Competition Provisions in the Telecommunications Act of 1996, 11 FCC Rcd. 15499, 15991 ¶ 

997 (1996) (applying § 251(a) to non-dominant carriers and noting that § 251 distinguishes 

between dominant and non-dominant carriers by imposing additional obligations on dominant 

carriers in § 251(c)) (“Implementation Order”); see also Firstcom, 555 F.3d at 677 (recognizing 

that “Section 251 of the Act imposes duties on telecommunications carriers, sometimes varying 

according to the specific type of carrier.”).  

 Section § 251(a) requires only that CLECs “interconnect directly or indirectly with the 

facilities and equipment of other telecommunications carriers.” 47 U.S.C. § 251(a) (emphasis 

added).  The Commission emphasized this point in the Implementation Order, explicitly finding 

that “indirect connection . . . satisfies a telecommunications carrier’s duty to interconnect 

pursuant to section 251(a),” and that “direct interconnection . . . is not required under section 

251(a).”  Implementation Order, 11 FCC Rcd. at 15991 ¶ 997.7

7  If Congress wished to impose direct interconnection obligations on CLECs, it knew how 
to do so.  In § 251(c), for example, Congress explicitly adopted a direct interconnection 
requirement for ILECs, mandating that ILECs provide requesting telecommunications carriers 
interconnection “at any technically feasible point within the [ILEC’s] network.”  47 U.S.C. § 
251(c); accord Implementation Order, 11 FCC Rcd. at 15991 ¶ 997 (describing an ILEC’s 
obligation to interconnect at all technically feasible points as a direct interconnection obligation).  
Here again, AT&T’s complaint must be directed to Congress and the FCC. 

  Indeed, the indirect 

interconnection arrangement that Great Lakes and AT&T currently operate under, in which Iowa 

Network Services serves as the exclusive centralized equal access provider in Iowa, was 

expressly approved by the FCC.  See In re the Application of Iowa Network Access Div., 3 FCC 

Rcd. 1468 (1988).  AT&T’s Section 201(b) claim fails as a matter of law; the FCC has not held 

that the conduct complained of violates the Act.  To the contrary, Great Lakes’ conduct complies 

with the Act. 
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B. AT&T’s Claim Pursuant To Section 202 Should Also Be Dismissed 

 The test for unjust or unreasonable discrimination consists of three elements: “(1) 

whether the services at issue are ‘like’; (2) if they are, whether there are differences in the terms 

and conditions pursuant to which the services are provided; and (3) if so, whether the differences 

are reasonable.”  Orloff v. Vodafone Airtouch Licenses LLC, 17 FCC Rcd. 8987, 8993 ¶ 14 

(2002); see also Nat’l Commc’ns Ass’n Inc. v. AT&T Corp., 238 F.3d 124, 127 (2d Cir. 2001); 

MCI Telecomms. Corp. v. FCC, 917 F.2d 30, 39 (D.C. Cir. 1990).  AT&T fails to state a claim 

because it (1) has not adequately pled facts that would entitle it to relief in light of the permissive 

detariffing regime applicable to CLECs; and (2) only the FCC is empowered to decide in the first 

instance whether it is unjustly and unreasonably discriminatory for Great Lakes to decline to 

negotiate a direct connection with AT&T.  

1. AT&T Has Not Pled Facts to Support Its Discrimination Claim 

 When the Communications Act was adopted in 1934, the provision of 

telecommunications in the United States was virtually a monopoly system, and as such the Act 

required carriers to file tariffs listing all of their charges and prohibited “extend[ing] to any 

person any privileges or facilities . . . or employ[ing] or enforce[ing] any classifications, 

regulations, or practices affecting such charges, except as specified in” the tariffs.  47 U.S.C. § 

203.  Thus, at that time, Section 202(a)’s prohibition against unjust or unreasonable 

discrimination was read in conjunction with Section 203’s mandate that carriers tariff all of their 

services.  See Ting v. AT&T, 319 F.3d 1126, 1138 (9th Cir. 2003); Orloff v. FCC, 352 F.3d 415, 

419 (D.C. Cir. 2003).  For decades, a “violation of § 202 was largely determined by reference to 

the carrier’s tariff.  If the carrier and the customer negotiated a special rate, different than that set 

forth in the rate under § 203, a finding of discrimination usually followed.”  Orloff v. FCC, 352 

F.3d at 419.   
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 The Telecommunications Act of 1996, however, “fundamentally altered the 

Communications Act’s regulatory scheme” by granting the FCC authority to forbear from 

applying tariffing requirements.  Ting, 319 F.3d at 1132; see also 47 U.S.C. § 160.  The FCC has 

exercised this authority with regard to CLECs, establishing permissive detariffing for CLECs 

that provide access services.  See In re Hyperion Telecomms., Inc. Petition Requesting 

Forbearance, 12 FCC Rcd. 8596 (1997).  In this new detariffed environment, the determination 

of what is unjust or unreasonable can no longer be made simply by noting a difference in the 

carrier’s treatment of particular customers.  In fact, differences in treatment are expressly 

allowed.  See, e.g., Orloff, 17 FCC Rcd. at 8995-86 ¶ 18.   

 In light of the permissive detariffing environment applicable to CLECs, AT&T’s 

allegations are far too vague to satisfy Twobly’s pleading requirements.  AT&T must allege facts 

that, if true, would show not only that a certain service was provided to another carrier, but that it 

was unjust and unreasonably discriminatory for Great Lakes not to offer that same service to 

AT&T.  But AT&T merely pleads a “formulaic recitation of the elements” of a Section 202(a) 

claim, which “will not do.”  Countercl. ¶¶ 86-90; Twombly, 550 U.S. at 555.  AT&T fails to offer 

any specific factual allegations that would make it plausible to conclude that Great Lakes 

unreasonably discriminated against AT&T or to support its conclusion that “AT&T is similarly 

situated to any other carrier with which Great Lakes exchanges traffic.”  Countercl. ¶ 87.  For 

example, it does not allege who this other carrier is, what type of carrier it is, the actual technical 

nature of the service allegedly offered to the other carrier, or the rates therefor (which thus makes 

it impossible to determine how AT&T arrives at its alleged savings).  In other words, AT&T has 

not pled facts that would allow one to assess whether, in fact, the services are “like” or what the 
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“differences in the terms and conditions” might be.  Orloff, 17 FCC Rcd. at 8893-94 ¶ 14.  Thus, 

AT&T’s Section 202(a) claim fails to state a claim and should be dismissed.  

2. The FCC Has Not Declared A CLEC’s Refusal To Negotiate A Direct 
Connection To Constitute Unjust And Unreasonable Discrimination 

 Further, AT&T’s claim cannot be maintained here in federal court because the FCC has 

not declared that the specific practices at issue are “unjust or unreasonable discrimination.”  As 

noted above, in North County, 594 F.3d at 1158, the Ninth Circuit rejected a Section 201(b) 

claim because the FCC had not yet declared that the practice at issue was “unjust or 

unreasonable.”  In doing so, the Ninth Circuit noted the broad language of Section 201(b) and 

held that it was “within the Commission’s purview to determine whether a particular practice” is 

unjust and unreasonable, and that allowing federal courts to make determinations regarding 

“unjust or unreasonable” practices “would . . . put interpretation of a finely-tuned regulatory 

scheme squarely in the hands of private parties and some 700 federal district judges.”  Id 

(citations omitted).  

 The logic of North County applies with equal force to Section 202(a) claims.  Section 

202(a) prohibits “unjust or unreasonable discrimination in charges, practices, classifications, 

regulations, facilities, or services,” while Section 201(b) deems unlawful “any . . . charge, 

practice, classification, or regulation that is unjust or unreasonable.”  Section 202(a) claims, like 

201(b) claims, are intensely fact-specific, and require a “finely-tuned” analysis of the legal and 

policy issues at play.  The FCC has, in the past, refused to make blanket statements regarding 

whether certain practices of CLECs amount to a violation of Section 202(a) because of the 

permissive detariffing policy.  See In re Access Charge Reform, 19 FCC Rcd. 9108, 9134-35 ¶ 

54 (2004).  In fact, the Commission has held that Section 202(a) claims should be decided on a 

case-by-case basis, because it must “evaluate the unique circumstances [at issue] and make a 
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determination based on the factual record.”  Id.  In this context, to allow a Section 202(a) claim 

to proceed without a prior determination from the FCC that the practice in question is “unjust or 

unreasonable discrimination” would be to ask the federal courts to “fill analytical gap[s]” beyond 

the bounds of their expertise and disrupt “a finely-tuned regulatory scheme.”  North County, 594 

F.3d at 1158.  As such, AT&T’s Section 202(a) claim must be dismissed.  

IV. AT&T Can Assert No Communications Act Claims Because It Has Not Been 
Injured, As Required By Section 207. 

 “AT&T admits that it has withheld payment” of Great Lakes’ tariffed charges.  Answer ¶ 

1;  see also id. ¶ 35 (“AT&T admits that it has withheld payments of charges in Great Lakes’ 

bills to the extent that such charges are unlawful.”).  AT&T has therefore pled itself out of court 

because only entities that experience an actual injury have standing to pursue claims for violation 

of the Communications Act.  By its explicit terms, Section 207 only “authorizes individuals 

injured by a common carrier’s actions to bring suit.”  See Beattie v. CenturyTel, Inc., 511 F.3d 

554, 565 (6th Cir. 2007) (emphasis added).   

As the Sixth Circuit explained in Beattie, “§ 201 is not a strict-liability statute and 

therefore [the claimant] must establish ‘some type of injury’ to allege a claim under §§ 201 and 

206.”  Id.  To do that, the claimant must establish that it was actually paying the carrier’s bills 

allegedly containing unreasonable charges.  Id. at 566 (“CenturyTel violated § 201(b), and class 

members were injured by that violation when they paid their telephone bill”) (emphasis added). 

Similarly, in Alliance Communications Cooperative v. Global Crossing 

Telecommunications, Inc., 663 F. Supp. 2d 807 (D.S.D. 2009), the court granted summary 

judgment to LECs on an IXC’s counterclaims predicated on Section 201 violations arising from 

allegedly deceptive access charge bills sent to the IXC.  Id. at 834.  Global Crossing, the IXC 

counterclaimant, alleged that the plaintiff LECs “violated the prohibition on unjust and 
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unreasonable practices contained in § 201(b) of the Communications Act by charging Global 

Crossing for access services it did not purchase.”  Id. at 835.  It was undisputed, like here, 

however, that Global Crossing did not pay the allegedly unlawful access charge bills sent to it by 

the LECs.  Id. at 836.  As a result, the court held, because “Global Crossing has not alleged any 

damages resulting from plaintiffs’ potential violation of” the Communications Act, it could not 

sustain Communications Act counterclaims against the plaintiff LECs.  Id.  

Here, in order to invoke Section 207, AT&T is alleging that it is being injured because 

“Great Lakes’ bills to AT&T contain[] charges for these services that Great Lakes does not 

provide,” not because AT&T has actually paid these charges.  Countercl. ¶ 74 (emphasis added).  

Indeed, AT&T is admittedly not paying these charges.  Answer ¶¶ 1, 35.  But as Beattie and 

Alliance make clear, a customer needs to actually pay a carrier’s bill allegedly containing 

unlawful charges to maintain a Communications Act claim.  Accordingly, because AT&T has 

not suffered any injury due to its refusal to pay Great Lakes’ tariffed charges, AT&T’s 

counterclaims should be dismissed.   

V. Summary Judgment Should be Granted Against AT&T For Its Failure to Comply 
With The Tariff’s Good Faith Dispute Requirements 

 Great Lakes’ tariff includes specific requirements that AT&T was required to follow if it 

intended to dispute the invoices issued by Great Lakes for the tariffed services AT&T has 

received.   First, AT&T was required to submit a “written notice of a good faith dispute” “for 

each and every individual bill that the Buyer wishes to dispute.”  Tariff ¶ 3.1.7.1(a) [GLCC-41].  

Second, AT&T was required to transmit “payment for any undisputed amounts, as well as 

payment for any disputed charges relating to traffic in which the Buyer transmitted an interstate 

telecommunications to [Great Lakes’] network.”  Id. ¶ 3.1.7.1(b) [GLCC-41].  AT&T failed to 
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meet either of these requirements.  Thus, AT&T’s counterclaims and affirmative defenses 

challenging its obligation to pay the invoices must fail as a matter of law.  

 A customer’s failure to comply with notice-and-dispute provisions in a tariff is to “admit 

the accuracy of the entire contents of the bills at issue and [be] foreclosed from any opportunity 

to challenge the accuracy of those bills.” Powers Law Offices, PC v. Cable & Wireless USA, Inc., 

326 F. Supp. 2d 190, 193 (D. Mass. 2004); see also MCI Telecomms. Corp. v. Best Tel. Co., Inc., 

898 F. Supp. 868, 874-75 (S.D. Fla. 1994) (“If the customer does not give [ ] the required notice, 

the invoice is deemed to be correct and binding on the customer.”); MCI Telecomms. Corp. v. 

Ameri-Tel, Inc., 852 F. Supp. 659, 666 n.5 (N.D. Ill. 1994); MCI Telecomms. Corp. v. Premium 

Marketing Sys., Inc., No. 91-c-4048, 1992 WL 6693, *2 (N.D Ill. Jan. 15, 1992) (where customer 

failed to show that it had complied with the tariff’s requirement to give written notice of 

objections to the invoice, “the invoices are deemed correct and binding . . . as a matter of law”). 

 First, AT&T failed to comply with the requirement to give “written notice” “for each and 

every individual bill that the Buyer wishes to dispute.”  Tariff ¶ 3.1.7.1(a) [GLCC-41].  Though 

AT&T has withheld payment from Great Lakes for all of the tariffed charges, it did not submit 

even a single written notice conforming to the tariff’s requirements.  Instead, an AT&T 

representative transmitted a single email to Great Lakes on May 2, 2012.  See Email from K. 

Giedinghagen to C. Nelson (May 2, 2012), attached as Exhibit A to the Declaration of J. Nelson 

[GLCC-63].  That email did not meet the Tariff’s requirements of a good faith dispute, even for 

the April 1, 2012 invoice it references.  Specifically, it was transmitted to the incorrect person, it 

did not contain sufficient documentation to investigate the dispute, and it did not include the 

account number.  Tariff ¶ 3.1.7.1(a) [GLCC-41].  Because the Tariff must be strictly enforced, 

the failure to submit the dispute in a manner that is consistent with the requirements of the Tariff 
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renders it a nullity.  See Powers Law, 326 F. Supp. 2d at 194-95 (“[B]ecause the tariff must be 

strictly enforced, tariff provisions [ ] control as to the manner of notice which customer must 

provide.”).8

 Other than that single email, AT&T has not provided any written notice of a dispute of 

any other invoice, despite the clear and unambiguous requirement that a good faith dispute be 

submitted “for each and every individual bill that the Buyer wishes to dispute.”  Tariff ¶ 

3.1.7.1(a) [GLCC-41].  This tariff provision, like others, must be strictly construed and enforced.  

Best Tel. Co., Inc., 898 F. Supp. at 874 (“Courts must look to the tariff, and the tariff only, in 

determining the rights and liabilities of the parties.”)  AT&T therefore waived its right to 

challenge the accuracy of the invoices because of its failure to provide a written good faith notice 

of dispute. 

 

 Second, and as an independent basis for granting summary judgment, AT&T’s 

counterclaims and defenses must fail because AT&T failed to tender the payment that was 

necessary to lodge a good faith dispute with Great Lakes.  The Tariff requires a party attempting 

to lodge a dispute to tender payment for “any undisputed amounts” as well as for charges billed 

where the customer does not dispute that it “transmitted an interstate telecommunications to 

[Great Lakes’] network.”  Tariff ¶ 3.1.7.1(b) [GLCC-41]. In other words, withholding payment 

to Great Lakes is prohibited by the Tariff unless the customer disputes whether it transmitted 

interstate traffic to Great Lakes, or perhaps where the invoices include charges for a quantity of 

interstate service that exceeds the volume of interstate traffic transmitted to Great Lakes.  

Because AT&T does not dispute that it transmitted interstate traffic to Great Lakes, and does not 

8  Despite the failure to send the notice to the appropriate person, Great Lakes reviewed the 
dispute notice.  It notified AT&T that its dispute was being denied because of, inter alia, 
AT&T’s failure to provide sufficient information to investigate the dispute and its failure to tend 
payment as required by the tariff.  See Letter from J. Nelson, Great Lakes, to K. Giedinghagen, 
AT&T (May 4, 2012), attached to the Nelson Declaration as Exhibit B [GLCC-65 – 66]. 
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allege that the volume of traffic billed by Great Lakes is incorrect,9

 The Tariff provision was crafted by Great Lakes specifically to curb the conduct of 

AT&T and other IXCs who insisted on burdening Great Lakes’ network with its customers’ 

interstate traffic, while refusing to pay anything to Great Lakes.

 AT&T was required to tender 

payment for the work Great Lakes performed if it wanted to preserve the misguided arguments it 

attempts to lodge through its counterclaims.  But it did not do that. 

10  The provision was filed on 15 

days’ notice and is “deemed lawful,” 47 U.S.C. § 203(a), so the Court should not hesitate to 

enforce it.  ACS of Anchorage, 290 F.3d at 410-12.  Accordingly, summary judgment on liability 

is warranted.   

 For the foregoing reasons, AT&T’s counterclaims should be dismissed and summary 

judgment on liability should be entered against AT&T.   

CONCLUSION 

       Respectfully submitted, 
 
Dated:  March 3, 2014    /s/ Anthony Osborn                 . 

Anthony Osborn 
Goosmann Law Firm, PLC 
410 5th Street 
Sioux City, IA 51101 
712.226.4000 
712.224.4517 (fax) 
Anthony@goosmannlaw.com 

9  See, e.g., Countercl. ¶ 53 (arguing that the volume of traffic that AT&T sends to Great 
Lakes exceeds the volumes AT&T sends to Qwest); id. ¶ 95 (describing the “extraordinarily high 
volumes of traffic” it sends to Great Lakes). 
10  This tariff was authored to respond to the concerns articulated in Sprint Communications 
Co. v. Northern Valley Communications, LLC, 26 FCC Rcd. 10780 (2011).  There, the 
Commission concluded that a requirement to pay disputed charges in order to lodge a dispute 
was unreasonable if it did not accommodate the potential that a bill could be erroneously issued 
when “no services were provided at all.”  Id. at 10786 ¶ 14.  By requiring payment only if the 
customer is actually sending interstate traffic to Great Lakes’ network, the tariff strikes an 
appropriate balance of burdening an IXC from paying when “no services were provided at all,” 
while eliminating AT&T’s ability to continue gaming the tariff system by withholding payment 
from Great Lakes based on its ever-changing arguments. 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF IOWA 

WESTERN DIVISION 

 
GREAT LAKES COMMUNICATION 

CORPORATION, 

 

 

       Case No.: 5:13-cv-4117 

Plaintiff/Counterclaim Defendant,  

 

vs. 

 

 

AT&T CORP., 

 

Defendant/Counterclaimant. 

 

GREAT LAKES COMMUNICATION CORP.’S MOTION IN LIMINE NO. 4 TO 

EXCLUDE EVIDENCE RELATING TO DIRECT CONNECTION SERVICES [ORAL 

ARGUMENT REQUESTED] 

 

Pursuant to Federal Rules of Evidence 402 and 403, Plaintiff, Great Lakes Communication 

Corp. (“Great Lakes”), respectfully moves the Court for an order precluding AT&T from offering 

into evidence at trial any evidence relating to the practice of incumbent local exchange carriers 

(“ILECs”) of offering direct connections to long distance carriers, or the fact that Great Lakes’ 

irrelevant Tariff F.C.C. No. 1 included terms relating to such a service. 

 As explained in the brief filed concurrently herewith, such evidence is irrelevant as a matter 

of law, and could only lead to juror confusion and prejudice to Great Lakes.  As such, AT&T 

should be precluded from offering any testimony regarding its flawed direct-connect theory under 

Federal Rules of Evidence 402 and 403.   

Great Lakes also requests an Order directing the parties to appear for oral argument on this 

Motion in Limine.  Good cause exists for oral argument, as it will enable the parties to address any 

issues raised by the Court and will promote a full and complete record.   
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IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF IOWA 

WESTERN DIVISION 

 
GREAT LAKES COMMUNICATION 

CORPORATION, 

 

 

       Case No.: 5:13-cv-4117 

Plaintiff/Counterclaim Defendant,  

 

vs. 

 

 

AT&T CORP., 

 

Defendant/Counterclaimant. 

 

GREAT LAKES COMMUNICATION CORP.’S BRIEF IN SUPPORT OF MOTION IN 

LIMINE NO. 4 TO EXCLUDE EVIDENCE RELATING TO DIRECT CONNECTION 

SERVICES [ORAL ARGUMENT REQUESTED] 

 

Pursuant to Federal Rules of Evidence 402 and 403, Plaintiff, Great Lakes Communication 

Corp. (“Great Lakes”), respectfully moves the Court for an order precluding AT&T from offering 

into evidence at trial any evidence relating to the practice of incumbent local exchange carriers 

(“ILECs”) of offering direct connections to long distance carriers, or the fact that Great Lakes’ 

irrelevant Tariff F.C.C. No. 1 included terms relating to such a service. 

I.   INTRODUCTION 

 For nearly fifteen years, the Federal Communications Commission (“FCC”) has used a 

straightforward benchmarking system for how competitive local phone companies (“competitive 

local exchange carriers” or “CLECs”) such as Great Lakes set their tariffed access charges that 

long distance carriers such as AT&T must pay.1  The FCC has codified that CLEC benchmark rate 

                                                        
1  In re Access Charge Reform, 16 FCC Rcd. 9923, 9948, 9958 ¶¶ 60, 87 (2001) (“Seventh 

Report and Order”) (“our benchmark system, with its presumption that qualifying rates are 

reasonable, will provide greater certainty for CLECs that they will receive full compensation for 

the access services that they provide”). 
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as the “composite, per-minute rate” charged by the competing ILEC for the specific list of 

“functional equivalent” rate elements laid out in 47 C.F.R. § 61.26(a)(3)(i).  See 47 C.F.R. § 

61.26(a)(5).  In other words, for those rate elements listed in 47 C.F.R. § 61.26(a)(3)(i), a CLEC’s 

rates are “conclusively presumed to be just and reasonable” – and immune from challenge even 

before the FCC – if the “composite, per-minute rate” tariffed by the CLEC matches those of the 

ILEC that it benchmarks against.  See Seventh Report & Order, 16 F.C.C. Rcd. 9923, ¶¶ 40 & 60 

(“CLEC access rates will be conclusively deemed reasonable if they fall within the safe harbor 

that we have established. . . . [B]ecause of the conclusive presumption of reasonableness that we 

will accord to tariffed rates at or below the benchmark, a CLEC with qualifying rates will not be 

subject to a section 208 complaint challenging its rates.”); 47 C.F.R. § 61.26(a)(3)(i); 47 C.F.R. § 

61.26(a)(5).  

AT&T initially acknowledged, and the Court agreed, that Great Lakes complied with the 

FCC’s benchmarking rule and the FCC’s Connect America Fund Order when it filed its Tariff 

F.C.C. No. 2 by tariffing access rates that exactly matched those charged by the competing ILEC, 

CenturyLink, for the same per-minute rate elements that together constitute Great Lakes’ 

“composite, per-minute rate.”2  In other words, CenturyLink charges AT&T the same rate that 

Great Lakes charges AT&T for terminating any given minute of traffic to their respective end user 

customers.  But after Judge Strand recommended that AT&T’s Count III be dismissed,3 AT&T 

                                                        
2  See ECF No. 32, Report and Recommendation, at 22 (“AT&T notes that GLCC has 

adopted Qwest’s rates, as required by the Connect America Fund Order”); id. at 27 (“Here, there 

is no dispute that GLCC complied with the [Connect America Fund] Order’s ‘benchmark’ 

requirement by filing the Tariff.”).   

 
3  In its now-dismissed Count III, AT&T claimed that Great Lakes should have let AT&T 

bypass Iowa Network Services (“INS”) and establish a direct connection with Great Lakes.  

AT&T claimed that by not offering to help AT&T save money on third-party carrier charges, 

(i.e., the charges it was billed by INS), Great Lakes was obligated to reimburse AT&T those 
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nonetheless tried to smuggle Count III back into its surviving claims by arguing that Great Lakes 

did not comply with the FCC’s benchmarking rule after all because Great Lakes did not offer 

AT&T’s “direct connection service.”   

Through direct connection or “direct connect” service, a local telephone company contracts 

to provide a long-distance carrier with circuits for delivering traffic directly to the local phone 

company.  The long-distance carrier pays the same amount of money for the circuit regardless of 

whether it sends no traffic to the local telephone company or uses the circuit’s maximum capacity 

during a given month.4  Thus, with a direct connect service, every month the effective per-minute 

rate changes based on the number of dedicated facilities purchased and the quantity of traffic that 

traverses the dedicated transport facilities.   

As Great Lakes has shown in its summary judgment briefs,5 however, AT&T’s new theory 

that Great Lakes had to provide direct connection service merely because CenturyLink offers such 

                                                        
charges.  See ECF No. 32 at 28 (contending that a direct connect “would dramatically reduce 

[AT&T’s] transportation charges regarding GLCC’s traffic”). Magistrate Judge Strand concluded 

that the FCC had primary jurisdiction over this claim because the FCC has never found that a 

CLEC (e.g., Great Lakes) acted unreasonably in refusing to provide a direct interconnection to a 

long distance carrier.  Id.  AT&T did not object to that conclusion.  See ECF No. 120, Order on 

Report and Recommendation, at 16 (“AT&T did not object that that conclusion”). The Court 

agreed with Magistrate Judge Strand that this claim should be dismissed. See ECF No. 120 at 18 

(“the Court will adopt Judge Strand’s recommendation that Counterclaims II and II be dismissed 

without prejudice pursuant to the primary jurisdiction doctrine”). 

 
4  See, e.g., Def.’s App. in Support of Mot. For Summ. J., at ATT000282 (Original Page 6-

225 of CenturyLink Tariff F.C.C. No. 11, Section 6.7.1.P.1, providing that “for each [Direct-

Trunked Transport] facility provided … a fixed monthly rate, per mile band, and monthly rate 

per mile is assessed.”). 

 
5  See ECF No. 97, Plaintiff’s Brief in Resistance to Defendant’s Motion for Partial 

Summary Judgment, at 5-7.  See ECF No. 108, Plaintiff’s Reply Brief in Support of Its Motion 

for Partial Summary Judgment, at 5-7.  
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a service – a theory for which AT&T offers no support from either the FCC or any court – is flawed 

as a matter of law.   

II.  ARGUMENT 

 Only relevant evidence is admissible at trial.  Fed. R. Evid. 402.  “Evidence is relevant if: 

(a) it has any tendency to make a fact more or less probable than it would be without the evidence; 

and (b) the fact is of consequence in determining the action.”  Fed. R. Evid. 401.  Furthermore, the 

court “may exclude evidence if its probative value is substantially outweighed by a danger of one 

or more of the following:  unfair prejudice, confusing the issues, misleading the jury, undue delay, 

wasting time, or needlessly presenting cumulative evidence.”  Fed. R. Evid. 403.  AT&T’s 

proffered theory that Great Lakes had to provide direct connection service is flawed as a matter of 

law and thus irrelevant.   

In brief, first, the FCC has specifically defined a CLEC’s access service as the functional 

equivalent of eight specific rate elements typically assessed by an incumbent local phone company, 

none of which include a direct connection service.  47 C.F.R. § 61.26(a)(3)(i) (listing those rate 

elements as:  Carrier common line (originating); carrier common line (terminating); local end 

office switching; interconnection charge; information surcharge; tandem switched transport 

termination (fixed); tandem switched transport facility (per mile); and tandem switching).  Indeed, 

in light of the very specific way in which the FCC has defined “functional equivalent” in 47 C.F.R. 

§ 61.26(a)(3)(i), there is no apparent manner in which Great Lakes could both provide a direct 

connection service and comply with the FCC’s definition of “functional equivalent” in the 

benchmarking regulations (and thereby obtain the conclusive presumption of just and reasonable 

rates afforded to CLECs by the Seventh Report and Order).     
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Second, AT&T’s theory would never have been adopted by the FCC because it is 

completely unworkable in practice and, for this additional reason, would make compliance with 

the benchmarking system impossible for CLECs.  Such a result would be contrary to the FCC’s 

stated goal of providing “greater certainty” to CLECs that “they will receive full compensation” 

for their access services.  Seventh Report & Order, 16 FCC Rcd. at 9958 ¶ 87.  As explained above, 

direct connection service involves a fixed monthly price for a fixed capacity of transport service.  

That transport facility costs AT&T the same regardless of the usage in a given month.6  Thus, with 

a direct-connect service, every month the effective per-minute rate changes based on the number 

of dedicated transport facilities purchased and the actual quantity of traffic.  Thus, there is no way 

to derive a singular “composite, per-minute rate,” as required by the FCC’s benchmarking rule in 

47 C.F.R. § 61.26(a)(5).  Rather, the “rate” would necessarily vary with traffic flows, and one 

could never know the “composite, per-minute rate” until after the month is over.7  Therefore, it 

would be impossible for a CLEC to know that it was charging a rate “at or below” the benchmark 

established by the FCC.  The FCC’s benchmarking rule is designed to provide certainty, not to 

require prescience of CLECs, and not to give long distance companies an excuse to manufacture 

monthly squabbles over their access bills.   

                                                        
6  See, e.g., Def.’s App. in Support of Mot. For Summ. J., at ATT000282 (Original Page 6-

225 of CenturyLink Tariff F.C.C. No. 11, Section 6.7.1.P.1, providing that “for each [Direct-

Trunked Transport] facility provided … a fixed monthly rate, per mile band, and monthly rate 

per mile is assessed.”). 

 
7  There are significant month-over-month changes in the amount of traffic that AT&T 

delivers to Great Lakes for termination, which would, in AT&T’s fictional, hyper-optimized 

world, necessarily change the number of dedicated transport facilities AT&T would purchase in 

any given month.  See, e.g., Def.’s App. in Support of Mot. For Summ. J., at ATT000090 

(“Interstate [Minutes of Use]” column showing monthly fluctuations in excess of 10,000,000 

minutes per month).   
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Finally, the FCC’s list of access elements rightly excludes any direct connect service 

because the FCC has no statutory authority to require CLECs to provide a direct connect service 

in any case.  Indeed, the FCC has clearly held that CLECs satisfy their statutory interconnection 

obligations via indirect connection.  Cf. 47 U.S.C. § 251(c)(2) (requiring incumbent LECs (not 

CLECs like Great Lakes) to provide interconnection to any requesting carrier “at any technically 

feasible point within the carrier’s network”), with 47 U.S.C. § 251(a)(1) (requiring CLECs such 

as Great Lakes to “interconnect directly or indirectly with the facilities and equipment of other 

telecommunications carriers”); see also In re Implementation of the Local Competition Provisions 

in the Telecommunications Act of 1996, 11 FCC Rcd. 15499, 15991 ¶ 997 (1996) (holding that 

“indirect connection . . . satisfies a telecommunications carrier’s duty to interconnect pursuant to 

section 251(a),” and “direct interconnection . . . is not required under section 251(a)”).  In other 

words, CenturyLink’s tariff includes a direct connect service because Congress saw fit, in adopting 

the Telecommunications Act of 1996, to impose an obligation on incumbent LECs to permit direct 

interconnection to their networks as a reflection of their status as former monopolists and 

Congress’s desire to promote efficient entry for new competitors.  On the other hand, Congress 

declined to impose such a requirement on CLECs like Great Lakes. Accordingly, AT&T cannot 

be permitted to misconstrue the “functional equivalent” language to impose a direct connect 

requirement on Great Lakes because to do so would conflict with the intent of Congress. 

III.  CONCLUSION 

In short, after 15 years of settled law regarding how CLECs benchmark their access rates, 

AT&T has concocted a new fictional benchmarking rule.  It is wrong – and thus irrelevant – as a 

matter of law, and could only lead to juror confusion and prejudice to Great Lakes.  As such, 
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AT&T should be precluded from offering any testimony regarding its flawed direct-connect theory 

under Federal Rules of Evidence 402 and 403.   

Dated:  June 1, 2015              Respectfully submitted,  
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT

NO. 07-1401

MCIMETRO ACCESS TRANSMISSION SERVICES OF 
VIRGINIA, INC., D/B/A VERIZON ACCESS TRANSMISSION 

SERVICES OF VIRGINIA,

Plaintiff-Appellant,

v.

MARK C. CHRISTIE, ET AL.,

Defendants-Appellees.

ON APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA

BRIEF FOR AMICI CURIAE THE UNITED STATES
AND THE FEDERAL COMMUNICATIONS COMMISSION

STATEMENT OF INTEREST AND QUESTION PRESENTED

The United States and the Federal Communications Commission file this 

amicus curiae brief in response to the Court’s request for the government’s view on 

whether federal law preempts a merger condition imposed by the State Corporation 

Commission of Virginia (“Virginia Commission”) on the offering of interstate 

special access or private line services by Appellant MCIMetro Access 
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Transmission Services of Virginia, Inc., d/b/a Verizon Access Transmission 

Services of Virginia (“Verizon Access”).1

The Federal Communications Commission (“FCC”) is the federal regulatory 

agency charged by Congress with the responsibility to “regulat[e] interstate” 

common carrier communications services, 47 U.S.C. § 151, and to ensure that the 

rates, terms, and conditions of such services are just and reasonable and free of any 

undue discrimination or preference, id. §§ 201(b), 202(a).  In addition, the FCC 

must ensure that any transaction involving the transfer of lines used in interstate 

communications from one carrier to another complies with “public convenience 

and necessity.”  See id. § 214(a).  The United States Department of Justice (“DOJ”) 

also reviews proposed acquisitions or mergers for potential violations of the federal 

antitrust laws.

STATEMENT OF FACTS

Special access services, which are sometimes called “private line” services, 

provide dedicated bandwidth for a customer’s usage.  Because special access lines

usually carry both interstate and intrastate traffic, the FCC has drawn a bright-line 

rule for jurisdictional purposes:  Special access lines carrying both intrastate and 

interstate traffic are classified as interstate for rate regulation and other purposes 

 
1 Order, No. 07-1401 (Jan. 2, 2008); see also Order, No. 07-1401 (Jan. 22, 2008) 
(granting extension of time to file until February 19, 2008).
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“if the interstate traffic on the line involved constitutes more than ten percent of the 

total traffic on the line.”  47 C.F.R. § 36.154(a).  Interstate traffic that “amounts to 

ten percent or less of the total traffic on a special access line” is deemed de 

minimis, and that line is classified as intrastate for jurisdictional purposes.  MTS 

and WATS Market Structure Amendment of Part 36 of the Commission’s Rules and 

Establishment of a Joint Board, 4 FCC Rcd 5660, 5660, para. 2 (1989) (“Special 

Access 10% Order”).

The Virginia Commission approved the merger of Verizon Communications, 

Inc. and MCI, Inc. on October 6, 2005, with several conditions.  As relevant here, 

the Virginia Commission required that MCI (now Verizon Access), as a condition 

of merging, “continue to offer to wholesale customers in Virginia its available 

intrastate and interstate special access, private line or its equivalent, and high 

capacity loop and transport facilities, without undue discrimination, [on] pre-

merger terms and conditions and at prices that do not exceed pre-merger rates.”  

Joint Petition of Verizon Communications and MCI, Inc. for approval of 

agreement and plan of merger, Order Granting Approval, Case No. PUC-2005-

00051, at 28 (Va. St. Corp. Comm’n Oct. 6, 2005) (JA 52) (emphasis added) 

(“Virginia Approval Order”).  The condition applies to both existing and future 

customers of MCI and will remain in effect until the Virginia Commission 
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determines that competition from other carriers will ensure “adequate service to the 

public at just and reasonable rates.”  Id. at 28–29 (JA 52–53).

The United States Department of Justice investigated the merger for possible 

violations of the federal antitrust laws.  It filed a complaint and proposed consent 

decree in the United States District Court for the District of Columbia on October 

27, 2005.  See Complaint ¶¶ 26 (JA 16).  The court approved the consent decree 

under the Antitrust Procedures and Penalties Act, 15 U.S.C. § 16(b)–(h), and 

entered it on March 29, 2007.  See U.S. v. SBC Commc’ns, Inc., 489 F. Supp. 2d 1 

(D.C. Cir. 2007) (entry of Verizon-MCI consent decree is in the public interest).  

The antitrust consent decree, which required specified divestitures covering fiber 

optic lines (including certain lines in Virginia), did not impose any conditions or 

restrictions on the pricing of telecommunications services.

On November 17, 2005, the FCC issued its decision under sections 214 and 

310(d) of the Communications Act of 1934, as amended, 47 U.S.C. §§ 214, 310(d), 

permitting the transfer of lines associated with the merger.  See Verizon 

Communications Inc. and MCI, Inc. Applications for Approval of Transfer of 

Control, 20 FCC Rcd 18433 (2005) (“FCC Order”) (JA 60–100).  The FCC 

adopted as binding legal commitments several conditions that Verizon and MCI 

offered voluntarily, including the commitment that “[f]or a period of thirty months 

following the Merger Closing Date, Verizon/MCI shall not increase the rates paid 
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by MCI’s existing customers (as of the Merger Closing Date) of the DS1 and DS3 

wholesale metro private line services that MCI provides in Verizon’s incumbent 

local telephone company service areas above their level as of the Merger Closing 

Date.”  FCC Order, 20 FCC Rcd at 18560 (JA 91).  The FCC also stated that its 

conditions were not intended “to restrict, supersede, or otherwise alter state or local 

jurisdiction under the Communications Act of 1934, as amended, or over the 

matters addressed in these Conditions, or to limit state authority to adopt rules, 

regulations, performance monitoring programs, or other policies that are not 

inconsistent with these Conditions.”  Id. at 18559 (JA 90).

After Verizon and MCI consummated the merger, Verizon Access petitioned 

the Virginia Commission to remove its merger condition insofar as it pertained to 

interstate special access services.  The Virginia Commission denied the request 

“without prejudice.”  Petition of MCIMetro Access Transmission Services of 

Virginia, Inc., d/b/a Verizon Access Transmission Services of Virginia for removal 

of certain provisions of the October 6, 2005, Order in Case No. PUC-2005-00051, 

Order Denying Petition, Case No. PUC-2006-00057, at 10 (Va. St. Corp. Comm’n 

July 10, 2006) (JA 110).

In November 2006, Verizon Access filed a complaint in the United States 

District Court for the Eastern District of Virginia challenging the Virginia 

Commission’s authority to impose a merger condition related to interstate special 
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access services.  See Complaint ¶ 6 (JA 10).  On March 27, 2007, the district court 

dismissed the complaint under Rule 12(b)(6) of the Federal Rules of Civil 

Procedure for failure to state a claim upon which relief can be granted.  The court 

found that “there is no [federal] preemption of special access lines in particular or 

the field of telecommunications in general,” D. Ct. Op. at 8 (JA 127), and rejected 

the argument that the state-imposed condition “conflicts with the policy judgments 

made by the FCC and DOJ in their respective approvals of the merger,” id. at 10 

(JA 129).  Verizon Access appealed.

ARGUMENT

Verizon Access has contended that the FCC Order and the antitrust consent 

decree preempt the Virginia Commission’s merger condition.  Verizon Access also 

argues more generally that the condition is preempted by the federal 

Communications Act.  The Virginia Commission disagrees and contends that the 

FCC Order ratified its merger condition. The government wishes to make three 

primary points. First, the Virginia Commission’s merger condition does not 

conflict with and is not preempted by the FCC Order or the antitrust consent 

decree.  Second, the FCC Order did not authorize, endorse, or ratify the Virginia 

Commission’s condition.  Third, separate from the FCC Order, the 

Communications Act of 1934, as amended, generally grants the FCC exclusive 

authority to regulate the rates, terms, and conditions under which interstate 
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communications services are sold.  The Virginia Commission therefore lacks 

authority to regulate interstate special access services through a merger condition.  

In the government’s view, the merger condition at issue in this case is therefore 

preempted.

1.  Under the Supremacy Clause, U.S. Const. art. VI, cl. 2, federal law 

preempts any conflicting state laws or regulatory actions that would prohibit a 

private party from complying with federal law or that “stand[] as an obstacle to the 

accomplishment and execution” of federal objectives.  Freightliner Corp. v. 

Myrick, 514 U.S. 280, 287 (1995) (internal quotation marks omitted); Hillsborough 

County, Fla. v. Automated Med. Labs., Inc., 471 U.S. 707, 713 (1985) (noting that 

“state laws can be pre-empted by federal regulations”).  Verizon Access has argued 

that the FCC Order or the antitrust consent decree preempts the challenged merger 

condition.  See Complaint ¶¶ 41–42 (JA 22–23).  Contrary to Verizon’s contention, 

however, the condition adopted by the Virginia Commission does not conflict with 

and is not preempted by the FCC Order or the antitrust consent decree.

Verizon Access cannot claim that it would be impossible to comply with 

both the state condition and the FCC Order:  If Verizon Access offers its 

wholesale, special access services at pre-merger rates and on pre-merger terms and 

conditions to all comers (the state condition, JA 52), it would necessarily “not 
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increase the rates” paid by MCI’s existing special access customer base (the 

federal condition, JA 91).

Verizon Access’s argument that the state-merger condition contravenes the 

FCC’s objectives also fails in light of the savings clause of Appendix G.  There, 

the FCC made explicit its intention that the conditions in its Order not “restrict, 

supersede, or otherwise alter state or local jurisdiction under the Communications 

Act of 1934, as amended, or over the matters addressed in these Conditions, or . . .

limit state authority to adopt rules, regulations, performance monitoring programs, 

or other policies that are not inconsistent with these Conditions.”  FCC Order, 20 

FCC Rcd at 18559 (JA 90).  In other words, the savings clause clarifies that the 

FCC’s special access condition (like the others in the FCC Order) was intended to 

be a minimum safeguard of competition.  It was not the product of a fine-tuned 

balancing of the benefits and burdens of regulation that would foreclose state 

action on the same subject.  Cf. Hillsborough County, 471 U.S. at 721 (finding no 

preemption when agency regulations set “minimum safety standards” rather than 

“a particular balance between safety and quantity”).  Because the Virginia 

Commission’s condition is “not inconsistent” with the private line condition in the 

FCC Order, the FCC Order does not preempt it.

There is likewise no basis for the claim that the Virginia Commission’s 

condition conflicts with the antitrust consent decree.  Complaint ¶¶ 41–43 (JA 22–
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23).  The decree does not regulate the prices, terms, and conditions of any 

telecommunications services, and the Virginia Approval Order has no effect on the 

divestitures required by the decree, which have already been consummated.

2.  The Virginia Commission and the district court go too far, however, in 

asserting that the savings clause in Appendix G granted general authority to the 

States to impose regulations on interstate special access services.  See D. Ct. Op. at 

11 (JA 130) (asserting that the FCC intended the States to have authority “over 

matters which are not reserved to the [S]tates by the Act, but which do appear in 

the Conditions”); Va. Comm’n Br. at 20 (claiming that the savings clause 

“envisions (in the FCC’s view) a dual federal-state regulatory regime over the 

matters addressed in the FCC conditions”).  The text of the savings clause makes 

clear that the federal conditions do not “alter state or local jurisdiction . . . or . . . 

limit state authority.”  FCC Order, 20 FCC Rcd at 18559 (JA 90) (emphasis 

added).  In other words, the FCC left undisturbed whatever authority state 

commissions had before the FCC Order.  There is simply no textual support for the 

notion that this savings clause confers additional authority on the States or ratifies 

merger conditions that States did not have jurisdiction to impose otherwise.  See

Verizon Commc’ns Inc. v. Law Offices of Curtis V. Trinko, LLP, 540 U.S. 398, 407 

(2004) (holding that a savings clause stating that the Telecommunications Act of 

1996 does not “modify, impair, or supersede” the antitrust laws “does not create 
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new claims that go beyond existing antitrust standards”); see also United States v. 

Locke, 529 U.S. 89, 106 (2000) (refusing to read a savings clause to “upset the 

careful regulatory scheme established by federal law”).

The FCC repeatedly has used savings clauses such as this to make clear that 

its orders do not disturb existing state authority,2 and no court or state commission 

has previously construed these savings clauses to impart new authority to the 

States.  Contrary to the Virginia Commission’s claim that Appendix G’s savings 

clause has “no other plausible meaning” than to grant the State authority it 

otherwise does not possess, Va. Comm’n Br. at 20, the clause’s most plausible 

meaning is that it leaves state authority unchanged.3

The district court’s reliance on the FCC’s “continuing silence” is similarly 

misplaced.  D. Ct. Op. at 12 (JA 131).  The court found it significant that a 

representative of XO Communications discussed the Virginia Commission’s 

 
2 See, e.g., AT&T Inc. and BellSouth Corp. Application, 22 FCC Rcd 5662, 5807 
(2007); Application of GTE Corp., Transferor, and Bell Atlantic Corp., Transferee, 
14 FCC Rcd 14032, 14262 (2000); Applications of Ameritech Corp., Transferor, 
and SBC Communications Inc., Transferee, 14 FCC Rcd 14712, 14968 (1999)
(subsequent history omitted).
3 In any event, the Virginia Commission could not have relied on Appendix G to 
the FCC Order because the State adopted its merger condition 25 days before the 
FCC issued its decision.  Rather, the Virginia Commision asserted that it “is 
not . . . prohibited from conditioning Transfers Act approval on matters related to 
federal authority,” citing cases in which it had conditioned approval on the 
merging parties’ receiving federal approvals.  Virginia Approval Order at 29 (JA 
53).
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merger condition with legal advisers to two FCC Commissioners shortly before the 

FCC voted to approve the transfers.  See id. (citing Letter from Thomas Cohen, 

Kelley Drye & Warren LLP, to Marlene H. Dortch, Secretary, Federal 

Communications Commission, WC Docket Nos. 05-65, 05-75 (filed Oct. 7, 2005) 

(JA 118–19)).  From that isolated communication, the District Court surmised —

and the Virginia Commission contends in this Court, see Va. Comm’n Br. at 25, 

28 — that “if the FCC had any concerns about the substance of the [Virginia 

Commission’s] condition, it would have made them known,” D. Ct. Op. at 12 (JA 

131).  That view misapprehends the law as well as the reality of agency decision-

making.  As a practical matter, the FCC cannot necessarily respond to every piece 

of information put into the administrative record, and there is no legal or logical 

basis for treating its failure to do so as an implicit statement of its views on the 

merits.  Furthermore, the district court’s assumption that the FCC had “actual 

knowledge” of the state-imposed condition is irrelevant:  whether particular state-

imposed conditions might be preempted by federal law was not an issue in the 

federal proceeding, which focused on the transfer of control and on the federally-

imposed conditions that served the public interest.  The fact that the FCC did not 

go out of its way to mention an issue not before it is unsurprising and establishes 

nothing as to its opinion on the matter.  Similarly, no conclusions should be drawn 

from the FCC’s “continuing silence in the wake of this litigation.”  D. Ct. Op. at 12 
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(JA 131).  Like other federal agencies, the FCC has limited resources to expend on 

litigation and cannot be said to approve of a particular judicial result merely 

because it chooses to focus those resources on cases in which it is a party.

3.  Because the FCC Order neither limited nor expanded state jurisdiction, 

the general rule that the FCC has exclusive jurisdiction over interstate 

communications services applies.  See, e.g., 47 U.S.C. § 151 (creating the FCC 

“[f]or the purpose of regulating interstate and foreign commerce in communication 

by wire and radio”); id. § 201(b) (requiring all charges for interstate and foreign 

common carrier communications services to be “just and reasonable”); id. § 203(a)

(requiring carriers to file tariffs specifying those charges with the FCC); Vonage 

Holdings Corp., 19 FCC Rcd 22404, 22412, para. 16 (2004) (stating that the FCC

has “exclusive jurisdiction over ‘all interstate and foreign communication’”); 

Mobile Telecommunications Technologies Corp., 6 FCC Rcd 1938, 1941 n.6 

(1991) (“Under the Communications Act, [S]tates may not engage in tariff 

regulation of interstate services.  The Act grants this Commission exclusive 

authority to regulate the charges and services of interstate common carriers.”).4  

 
4 See also, e.g., Global Crossing Telecomms., Inc. v. Metrophones Telecomms., 
Inc., 127 S. Ct. 1513, 1516–17 (2007) (noting that Title II of the Communications 
Act of 1934 sets up a “traditional regulatory system” in which the FCC “would 
determine a rate’s reasonableness”); Crockett Tel. Co. v. FCC, 963 F.2d 1564, 
1566 (D.C. Cir. 1992) (“The FCC has exclusive jurisdiction to regulate interstate 
common carrier services including the setting of rates.”); NARUC v. FCC, 746 
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And although special access lines often carry both interstate and intrastate traffic, 

the FCC has classified as jurisdictionally interstate all special access lines whose 

traffic is more than ten percent interstate.  See 47 C.F.R. § 36.154(a); Special 

Access 10% Order, 4 FCC Rcd at 5660, para. 2.5

The enactment of the Telecommunications Act of 1996 did not change the 

statutory allocation of jurisdiction in any way relevant to this case.  The district 

court’s suggestion that the 1996 Act and the Commission’s Local Competition 

Order opened up the entire field of telecommunications to joint federal and state 

regulation, see D. Ct. Op. at 8 (JA 127), is incorrect.  Although the 1996 Act 

altered the traditional dual regulatory system and “expand[ed] the applicability 

of . . . state rules to historically interstate issues,” Local Competition Order, 11 

    
F.2d 1492, 1498 (D.C. Cir. 1984) (“Interstate communications are totally entrusted 
to the FCC . . . .”); AT&T and the Associated Bell System Cos. Interconnection 
With Specialized Carriers, 56 FCC.2d 14, 20, para. 21 (1975) (“[T]he States do not 
have jurisdiction over interstate communications . . . .”), aff’d, California v. FCC, 
567 F.2d 84 (D.C. Cir. 1977) (per curiam).
5 The district court’s reliance on Qwest Corp. v. Scott, 380 F.3d 367 (8th Cir. 
2004), to resolve this issue is misplaced.  In Scott, the Eighth Circuit confronted 
the narrow issue of whether the FCC’s holding in the Special Access 10% Order
prohibited a State from requesting performance reports for traffic over special 
access lines.  It did not, however, address the issue here:  the general scope of state 
authority under the Communications Act to regulate the rates, terms, and 
conditions of interstate special access services.  See 380 F.3d at 374 (“[W]hen the 
10% Order is read as a whole, the Commission’s expressed intent to preempt state 
regulation does not extend to performance measurements and standards.”).  Neither 
the FCC nor the United States was a party to that litigation.
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FCC Rcd 15499, 15544, para. 83 (1997), it did so only to a limited extent.  States 

in carefully defined circumstances now have limited authority over certain 

interstate matters involving interconnection agreements arising “pursuant to 

section 252.” Id. at 15544, para. 84; see 47 U.S.C. § 252; see generally Verizon 

Commc’ns, Inc. v. FCC, 535 U.S. 467, 491–93 (2002) (outlining the interplay of 

sections 251 and 252); MCIMetro Access Transmission Servs., Inc. v. BellSouth 

Telecomms., Inc., 352 F.3d 872, 874–76 (4th Cir. 2003) (same).  Here, however, 

the Virginia Commission neither acted pursuant to such procedures nor claims any 

authority under section 252.  Thus, that provision is of no moment here.

The Virginia Commission therefore had no jurisdiction to regulate Verizon 

Access’s interstate special access services.  That it attempted to do so as part of a 

merger approval does not change the analysis.  A state regulator cannot leverage its 

authority in one field to regulate another field entrusted to federal oversight alone.  

See, e.g., Sperry v. Florida, 373 U.S. 379, 385 (1963) (“A State may not enforce 

licensing requirements which, though valid in the absence of federal regulation, 

give the State’s licensing board a virtual power of review over [activities 

sanctioned by federal authorities].”  (footnote and internal quotation marks 

omitted)); Freeman v. Burlington Broadcasters, Inc., 204 F.3d 311, 323–25 (2d 

Cir. 2000).  Because the Virginia Commission’s condition undeniably seeks to 
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regulate Verizon Access’s offering of interstate special access services, federal law 

preempts it.

CONCLUSION

Federal law preempts the Virginia Commission’s condition insofar as that 

condition applies to the rates, terms, and conditions on which Verizon Access 

offers interstate special access services.6
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF IOWA 

WESTERN DIVISION 
 
 
GREAT LAKES COMMUNICATION CORPORATION, 
an Iowa corporation, 
 

Plaintiff, 
v. 
 
AT&T Corp.,  
a New York corporation, 
 

Defendant. 
 

 
      Case No.: 5:13-cv-4117 
 
 
 

               COMPLAINT 
 

 
Great Lakes Communication Corp. (“Great Lakes” or “Plaintiff”), by its undersigned 

counsel, brings this Complaint against AT&T Corp. (“AT&T” or “Defendant”), and in support 

thereof states as follows: 

INTRODUCTION 

1. This is a collection action arising from AT&T’s failure to pay Great Lakes for 

interstate access services that Great Lakes has provided to AT&T under a contract between the 

parties and then, once that agreement expired, under Great Lakes Communication Corp. Tariff 

F.C.C. No. 2 (“Tariff No. 2”).  These unpaid charges are for interstate communications services 

that AT&T takes from Great Lakes as part of AT&T’s provision of long distance services to its 

customers who make long distance calls to and receive calls from Great Lakes’ customers.  

Without Great Lakes’ provision of these access services, AT&T could neither provide nor bill its 

customers for AT&T’s long distance services provided in connection with its retail and 

wholesale customers’ calls to and from Great Lakes’ customers.  As relevant here, the parties 

entered into a confidential agreement providing for AT&T’s payment for Great Lakes’ provision 

of such services beginning in May 2012.  That agreement expired and AT&T’s payment 

obligations to Great Lakes then arose under Great Lakes’ Tariff F.C.C. No. 2.  Tariff No. 2 
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became effective and was deemed lawful by operation of law on January 26, 2012.  While 

AT&T initially paid Great Lakes for the services at issue under the parties’ agreement, AT&T 

has not paid Great Lakes significant sums under both the contract and the Tariff No. 2.  As of the 

filing of this Complaint, AT&T owes Great Lakes approximately $4 million in contractual and 

tariffed charges.     

2. Great Lakes’ Tariff No. 2 was filed in order to implement new rules adopted by 

the Federal Communications Commission (“FCC”) on November 18, 2011 that, among other 

things: 

(a) expressly permits a local exchange carrier (“LEC”), such as Great Lakes, 

to engage in “access stimulation” by serving free conference calling providers; and 

(b) established the tariffed switched access rates that LECs could charge long 

distance carriers, such as AT&T, for this traffic.1

Those rules were adopted to put to rest a long-standing industry dispute about whether tariffed 

access charges, which LECs such as Great Lakes charge to long distance carriers such as AT&T, 

applied to calls made to free conference calling and similar services. 

   

3. Despite the FCC rule changes, and notwithstanding Tariff No. 2, which complies 

with those rule changes, AT&T has unlawfully failed to pay Great Lakes for calls terminating to 

free conference calling services.    

PARTIES 
 
4. Plaintiff Great Lakes is an Iowa corporation with its principal place of business in 

Spencer, Iowa.  It is a competitive local exchange carrier (“CLEC”) that provides interstate and 

                                                 
1  In the Matter of Connect America Fund, Report and Order and Further Notice of 
Proposed Rulemaking, 26 FCC Rcd. 17663, 17874-90, ¶¶ 656-701(Nov. 18, 2011) (“Connect 
America Fund Order”). 
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intrastate exchange access service, as well as local, long distance and enhanced services to 

residential and business telecommunications customers. 

5. Upon information and belief, Defendant AT&T is a New York corporation with 

its principal place of business in Bedminster, New Jersey.   

6. AT&T is an interexchange carrier (“IXC”) and a common carrier subject to the 

provisions of the Communications Act of 1934, 47 U.S.C. § 151 et seq.  At all relevant times, 

AT&T has regularly done business in the State of Iowa and in this District. 

JURISDICTION AND VENUE 

7. This court has federal-question jurisdiction pursuant to 28 U.S.C. § 1331 and 47 

U.S.C. §§ 206 and 207.  This case arises under federal statutory and common law and relates to 

rights and obligations created by federal statute and a federal instrument – Great Lakes’ Tariff 

No. 2 – that has the force and effect of law.   

8. In addition, the Court also has jurisdiction under 28 U.S.C. § 1332 because the 

amount in controversy exceeds $75,000, exclusive of interest and costs, and Great Lakes and 

AT&T are citizens of different states.  As noted above, Great Lakes is a citizen of Iowa, while 

AT&T is a citizen of New York and New Jersey.   

9. This Court also has supplemental jurisdiction over the pendant state law claims 

under 28 U.S.C. § 1367.   

10. Great Lakes’ claim for declaratory relief is cognizable under 28 U.S.C. §§ 2201 

and 2202. 

11. This Court’s jurisdiction over collection actions such as this matter has been 

confirmed in decisions such as U.S. Telepacific Corp. v. Tel-America of Salt Lake City, Inc., 19 

FCC Rcd. 24552, 24555 ¶ 8 (2004), in which the FCC concluded that the federal district court is 
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the proper forum for recovery of unpaid access charges that are allegedly due under the terms of 

a federal tariff.  See also In re AT&T Petition for Declaratory Ruling Regarding Enhanced 

Prepaid Calling Card Services, 20 FCC Rcd. 4826, 4847 n.58 (2005) (“[t]he Commission has 

held that it does not act as a collection agent for carriers with respect to unpaid tariff charges.”). 

12. Venue is proper in this District pursuant to 28 U.S.C. § 1391(b) and (c) because 

AT&T “resides” in this District due to its contacts with this District, including its transaction of 

business in this District and its having submitted to the jurisdiction of the courts in this District, 

and because a substantial part of the events or omissions giving rise to the claim occurred in this 

District.   

REGULATORY BACKGROUND 

13. Historically, telephone service in the United States was largely provided by a 

single, integrated company, known as AT&T.  In 1984, AT&T was split into “local” and “long 

distance” companies.  The local telephone companies, known as LECs, maintained exclusive 

franchises to provide telephone service within defined geographic service territories.  By 

contrast, the long distance portion of AT&T was faced with competition from other IXCs, such 

as MCI, Sprint, and many others. 

14. Long distance carriers, also known as interexchange carriers or IXCs, generally 

utilized their own lines to carry calls across a state or across the country.  They did not, however, 

own the telephone lines within the local exchange.  Rather, those lines were owned by the LECs.  

To enable long distance competition, the FCC required LECs to allow IXCs to use their local 

lines for purposes of “originating” and “terminating” telephone calls.  For example, when a 

consumer made a long distance call, the consumer’s LEC would “originate” the call and hand it 
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off to the IXC.  The IXC would carry the call across its network and deliver it to a LEC to 

“terminate” the call to the dialed customer.   

15. To compensate LECs for use of their networks, the FCC required IXCs to pay 

“access charges” to LECs for “originating” and “terminating” long distance telephone calls.  

These access charges were set forth in regulated price lists, known as tariffs, filed with the FCC 

(for interstate long distance calls) and state public service commissions (for intrastate long 

distance calls). 

16. In 1996, Congress overhauled the nation’s telecommunications laws with the 

Telecommunications Act (“1996 Act”).  As part of the 1996 Act, Congress eliminated the 

exclusive franchises possessed by the incumbent LECs (“ILECs”) and preempted state 

“statute[s],” “regulation[s],” and other “legal requirement[s]” that “prohibit or have the effect of 

prohibiting the ability of any entity to provide interstate or intrastate telecommunications 

services.”  47 U.S.C. § 253(a).  The effect of this section was to compel all states to open their 

local telecommunications markets to competition from new entrants, known as Competitive 

Local Exchange Carriers, or CLECs. 

17. Congress also required all telecommunications carriers — local and long distance 

carriers alike — to interconnect their networks “directly or indirectly with the facilities and 

equipment of other telecommunications carriers.”  47 U.S.C. § 251(a).  Interconnection ensures 

that all consumers can place calls to and receive calls from consumers that are served by a 

different telecommunications carrier.  Without an interconnection requirement, consumers that 

purchase service from one carrier would have no assurance of their ability to place calls to 

consumers served by other carriers. 
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18. Federal and state regulators have traditionally had jurisdiction over the access 

charges that apply to any given interexchange call, depending upon whether the call is interstate 

or intrastate.  If the call originates in one state and terminates in another state, the access charges 

that applied have consistently been under the FCC’s jurisdiction.  If the call originates and 

terminates in one state, the access charges that apply fall exclusively under the state public 

service commission’s jurisdiction, at least until adoption of the Connect America Fund Order.2

19. Prior to 2001, the FCC did not regulate CLEC access charges.  In 2001, however, 

in its CLEC Access Charge Order I, the Commission modified its rules to regulate CLEC access 

rates by more closely aligning CLEC access rates with those of the ILECs.  The FCC established 

a “benchmark” or “safe harbor” at or under which CLEC access rates are presumed just and 

reasonable as a matter of law.  In re Reform of Access Charges Imposed by Competitive Local 

Exchange Carriers, 16 FCC Rcd. 9923, 9924, 9938-49 ¶¶ 3, 40-63 (2001) (“CLEC Access 

Charge Order I”).  See also 47 C.F.R. § 61.26.  Specifically, the Commission concluded that: 

  

The access charges that are the subject of this complaint are for interstate traffic only.     

[A]n IXC that refused payment of tariffed rates within the safe 
harbor would be subject to suit on the tariff in the appropriate 
federal district court, without the impediment of a primary 
jurisdiction referral to the Commission to determine the 
reasonableness of the rate.  Similarly, because of the presumptive 
conclusion of reasonableness that we will accord to tariffed rates at 
or below the benchmark, a CLEC with qualifying rates will not be 
subject to a section 208 complaint challenging its rates.   

 
CLEC Access Charge Order I, 16 FCC Rcd. 9923, 9948 ¶ 60. 

20. This “benchmark” was subject to a “rural exemption,” which permitted a rural 

CLEC competing against a non-rural ILEC to tariff higher access rates equivalent to those of 

carriers participating in the National Exchange Carriers Association (“NECA”), which is a quasi-

                                                 
2  See, e.g., Connect America Fund Order, ¶¶ 35, 801. 
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governmental organization with over a thousand member companies that manages the 

distribution of these interstate access revenues for rural phone companies through “revenue 

pooling.”  Great Lakes is a rural CLEC that was permitted to avail itself of the rural exemption. 

21. In 2007, AT&T and other large IXCs maintained that Great Lakes and other LECs 

should not be paid access charges for calls they terminated to free conference calling and similar 

services.  AT&T and other IXCs initiated lawsuits and pursued regulatory relief at the FCC and 

state public utility commissions.   

22. In those judicial and regulatory proceedings, AT&T and the other IXCs argued 

that, inter alia, it was unjust and unreasonable for LECs to be paid full access charges for traffic 

going to these high volume services. 

23. AT&T and Great Lakes resolved certain of those proceedings via confidential 

settlement agreements, including, as relevant here, a Settlement Agreement and Release entered 

into as of May 26, 2011. 

24. Ultimately, AT&T and other IXCs failed to convince regulators to prohibit free 

conference calling services or to prevent LECs from assessing tariffed access charges on these 

calls.3

                                                 
3  See Connect America Fund, ¶¶ 672, 674. 

  Rather, on November 18, 2011, the Federal Communications Commission struck a 

compromise when it adopted the Connect America Fund Order which specifically permitted 

LECs to engage in “access stimulation.”  The Connect America Fund Order required LECs that 

provide service to high volume customers to reduce their rates to match the largest price cap 

carrier in the state.  Great Lakes complied with the Connect America Fund Order when it filed 

its new tariff on January 11, 2012, effective January 26, 2012.   
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THE FILED RATE DOCTRINE 

25. As is the case for all LECs, CLECs generally file tariffs with the FCC and state 

public utility commissions describing the terms and conditions of their access service and the 

rates charged for the service.  The filed rate doctrine, also known as the filed tariff doctrine, is a 

common law construct that originated in judicial and regulatory interpretations of the Interstate 

Commerce Act, and was later applied to tariffs filed under the Communications Act.  It has been 

applied consistently to a variety of regulated industries for almost a century.  The filed rate 

doctrine stands for the principle that a validly filed tariff has the force of law, and may not be 

challenged in the courts for unreasonableness, except upon direct review of an agency’s 

endorsement of the rate.  E.g., Maislin Indus., U.S. v. Primary Steel, Inc., 497 U.S. 116, 117 

(1990); Telecom Int’l Am., Ltd. v. AT&T Corp., 67 F. Supp. 2d 189, 216-17 (S.D.N.Y. 1999); 

MCI Telecomms. Corp. v. Dominican Commc’ns Corp., 984 F. Supp. 185, 189 (S.D.N.Y. 1997). 

26. The filed rate doctrine is motivated by two principles.  It (1) prevents carriers 

from engaging in price discrimination between ratepayers, and (2) preserves the exclusive role of 

federal agencies in approving “reasonable” rates for telecommunications services by keeping 

courts out of the rate-making process.  Marcus v. AT&T Corp., 138 F.3d 46, 58 (2d Cir. 1998).  

Thus, if a carrier (such as AT&T) acquires services under a filed tariff (as it did under Great 

Lakes’ Tariff No. 2), only the rate contained in the tariff for that service will apply.  The filed 

rate doctrine is applied strictly, and it requires a party that receives tariffed services to pay the 

filed rates, even if that party is dissatisfied with the rates or alleges fraud.  Marcus, 138 F.3d at 

58-59.  Rather, a party seeking to challenge a tariffed rate must pay the rate in the tariff and then 

file a complaint with the FCC challenging the rate. 
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27. The FCC reaffirmed the filed rate doctrine and expressly applied it to CLEC 

access charges in its 2001 CLEC Access Charge Order I, explaining that “[t]ariffs require IXCs 

to pay the published rate for tariffed C[ompetitive] LEC access services, absent an agreement to 

the contrary or a finding by the Commission that the rate is unreasonable.”  16 FCC Rcd. 9923, 

9934-35 ¶ 28 (footnotes omitted). 

28. Despite the FCC’s unequivocal statement of the law and the FCC’s policies 

prohibiting self-help refusals to pay access charges, AT&T has illegally withheld access charge 

payments from Great Lakes. 

AT&T’S FAILURE TO PAY FOR WORK PERFORMED BY GREAT LAKES 
UNDER THE PARTIES’ AGREEMENT AND TARIFF NO. 2 

 
29. As noted above, Great Lakes and AT&T entered into a Settlement Agreement and 

Release on or about May 26, 2011.  That agreement articulated the rates that AT&T agreed to 

pay during the effective period of the Agreement for Great Lakes’ interstate access services. 

30. AT&T has failed to pay Great Lakes all amounts due under that Agreement; 

AT&T still owes Great Lakes approximately $400,000 for interstate access services Great Lakes 

provided under that Agreement. 

31. Following the expiration of the Agreement in early 2012, AT&T’s duty to pay for 

Great Lakes’ interstate access services arose under Tariff No. 2. 

32. In response to the new rules in the 2011 Connect America Fund Order, Great 

Lakes filed its new Tariff No. 2 on January 11, 2012, and it became effective on January 26, 

2012.  Tariff No. 2 reduced Great Lakes’ tariffed rates as required by the Connect America Fund 

Order.  

33. Tariff No. 2 became effective after 15 days’ notice, without being suspended or 

rejected, and is therefore “deemed lawful” by operation of law.  See 47 U.S.C. § 204(a)(3). 
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34. Great Lakes’ tariffed interstate access rates are fully consistent with the 

requirements of the Connect America Fund Order.  Moreover, Great Lakes has taken all 

necessary steps under existing FCC guidance to ensure that calls to the free conference calling 

providers fit within the definitions in Great Lakes’ tariff.   

35. Despite being billed for and receiving services pursuant to Tariff No. 2, which is 

“deemed lawful,” AT&T has refused to pay Great Lakes for its access services since its last 

payment in April 2012.  

36. AT&T’s refusal to pay pursuant to the terms of Tariff No. 2 demonstrates that 

AT&T does not have a good faith dispute and any such dispute is in violation of law.  AT&T has 

not complied with the provisions of Tariff No. 2 concerning billing disputes.  See Tariff F.C.C. 

No. 2, Section 3.1.7.1, Original Page No. 40. 

37. AT&T’s unpaid balance exceeds $4,000,000.  Additional damages are accruing 

daily as AT&T continues to withhold amounts due for interstate access services rendered by 

Great Lakes.  AT&T is also liable to Great Lakes for its reasonable attorneys’ fees incurred in 

collecting these unpaid amounts.  See Tariff No. 2, Section 3.1.7.4, Original Page No. 42. 

FIRST CLAIM FOR RELIEF 
(Breach of Contract) 

 
38. Great Lakes repeats and realleges each and every allegation contained in 

paragraphs 1 to 37 of this Complaint as if fully set forth herein. 

39. Great Lakes has provided interstate access services to AT&T pursuant to the 

parties’ Settlement Agreement and Release that they entered into as of May 26, 2011.   

40. AT&T is required to pay Great Lakes’ interstate access charges as set forth in that 

Agreement. 
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41. AT&T has failed to pay the access charges that it owes under the parties’ 

Settlement Agreement. 

42. Great Lakes has been damaged by AT&T’s refusal to pay the approximately 

$400,000 in access charges it owes under the parties’ Agreement.  Great Lakes is entitled to 

recover these amounts, and such other damages as may be established at trial. 

SECOND CLAIM FOR RELIEF 
(Collection Action Pursuant To Federal Tariff) 

 
43. Great Lakes repeats and realleges each and every allegation contained in 

paragraphs 1 to 42 of this Complaint as if fully set forth herein. 

44. Great Lakes has provided interstate switched access services to AT&T.   

45. AT&T is required to pay Great Lakes’ access charges as set forth in its federal 

tariff, as revised by Transmittal No. 2. 

46. AT&T has failed to pay the access charges that it owes under Tariff No. 2, and the 

associated late fees. 

47. Great Lakes has been, and continues to be, damaged by AT&T’s refusal to pay 

the access charges it owes, plus late fees and attorneys’ fees as called for in its Tariff.  Great 

Lakes is entitled to recover these amounts, its attorneys’ fees, and other such other damages as 

may be established at trial. 

THIRD CLAIM FOR RELIEF 
(Quantum Meruit) 

 
48. Great Lakes repeats and realleges each and every allegation contained in 

paragraphs 1 to 47 of this Complaint as if fully set forth herein.  This count is alleged in the 

alternative to the other counts, in the event that the Court finds the contract and/or tariff does not 

apply to any or all of the services at issue. 
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49. At all relevant times, Great Lakes has provided, and continues to provide, 

valuable services to AT&T that enable AT&T to complete the long distance calls that its 

customers originate and which AT&T delivers to Great Lakes’ network for termination to Great 

Lakes’ customers. 

50. AT&T requested Great Lakes’ services when it transmitted its long distance 

traffic to Great Lakes’ network for termination. 

51. It was at all times foreseeable that Great Lakes expected to be paid for the access 

services it provided to AT&T.  Great Lakes has consistently invoiced AT&T for those services 

and repeatedly demanded payment of those invoices, and before this dispute arose, AT&T had 

for years paid Great Lakes for substantially similar access services. 

52. The reasonable value of the services provided to AT&T will be proven at trial. 

FOURTH CLAIM FOR RELIEF 
(Unjust Enrichment) 

 
53. Great Lakes repeats and realleges each and every allegation contained in 

paragraphs 1 through 52 of this Complaint as if fully set forth herein.  This count is alleged in the 

alternative to the other counts, in the event that the Court finds the contract and/or tariff does not 

apply. 

54. At all relevant times, Great Lakes has provided, and continues to provide, 

valuable services to AT&T that enable AT&T to complete the long distance calls that its 

customers originate and which AT&T delivers to Great Lakes’ network for termination to Great 

Lakes’ customers. 

55. AT&T accepted, used, and was enriched by the access services that Great Lakes 

has provided, and continues to provide, to AT&T. 

Case 5:13-cv-04117-MWB   Document 1   Filed 12/18/13   Page 12 of 15

PUBLIC VERSION



13 
AFDOCS/10606519.1 
 

56. It would be inequitable and unjust to allow AT&T to benefit from those services, 

in the form of revenue from its long distance customers, both wholesale and retail, and to not pay 

Great Lakes for the use of its network. 

57. The value of the benefit received by AT&T will be proven at trial. 

FIFTH CLAIM FOR RELIEF 
(Declaratory Judgment) 

58. Great Lakes repeats and realleges each and every allegation contained in 

paragraphs 1 through 57 of this Complaint as if fully set forth herein. 

59. A present, actionable, and justifiable controversy exists with respect to the legal 

rights between the parties.  Such controversy arises under the Federal Communications Act, and 

under the laws of the United States.  Great Lakes cannot obtain relief other than through 

litigation. 

60. AT&T’s refusal to pay interstate access charges for its use of Great Lakes’ 

services and AT&T’s refusal to pay associated late fees are ongoing and repeated practices. 

61. Absent a declaratory judgment, AT&T will continue its wrongful practices of 

refusing to pay charges associated with its interstate long distance traffic, and late fees for these 

services from which it benefits. 

62. It would be unduly burdensome and inefficient for Great Lakes to bring new 

actions for damages each time AT&T wrongfully refuses to pay a monthly invoice. 

63. Accordingly, Great Lakes is entitled to a declaratory judgment and such further 

relief based upon that declaratory judgment as the Court deems proper, pursuant to 28 U.S.C. 

§§ 2201 and 2202, determining: 
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(a) Great Lakes has lawfully charged AT&T for services rendered in the 

provision of interstate access services, either pursuant to Great Lakes’ duly filed tariff or in 

accordance with the principles of equity; 

(b) AT&T has violated the tariffs of Great Lakes by refusing and failing to 

pay interstate and intrastate access charges and associated late fees, either as set forth in Great 

Lakes’ federal tariff or as established as a matter of equity; and 

(c) AT&T is obligated to make timely payment of these charges and late fees, 

as applicable, as such charges become due. 

PRAYER FOR RELIEF 

WHEREFORE, Great Lakes respectfully requests that this Court enter judgment against 

AT&T: 

(1) for all damages incurred by Great Lakes, in an amount to be determined at 

trial, but no less than the access charges that AT&T owes Great Lakes under the parties’ 

Agreement and thereafter under Tariff No. 2, together with associated late fees and prejudgment 

interest; 

(2) for declaratory relief barring AT&T from continuing to engage in the 

conduct complained of herein and directing AT&T to pay access charges in the future pursuant 

to Great Lakes’ duly filed federal tariff; 

(3) for Great Lakes’ reasonable attorneys’ fees and the costs of this action, 

pursuant to 47 U.S.C. § 206 and Tariff No. 2; and 

(4) for such other relief as this Court deems just and proper. 

JURY DEMAND 

 Plaintiff demands a trial by jury on all issues so triable. 
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I. INTRODUCTION

Before the Court and addressed in this Order are Motions to Dismiss filed by Plaintiff/

Counterclaim Defendant Aventure Communications Technology, LLC (Aventure) against

Defendants/Counterclaim Plaintiffs Qwest Communications Corporation2 (Qwest) and Sprint

Communications Company, L.P. (Sprint) pursuant to Federal Rule of Civil Procedure 12(b). 

Also before the Court and addressed in this Order are Motions for Judgment on the Pleadings

filed by Qwest and Sprint against Aventure pursuant to Federal Rule of Civil Procedure 12(c).

On July 23 and July 24, 2014, the Court conducted omnibus hearings on the motions in

this case and on the motions in related cases 4:07-cv-00043, 4:07-cv-00078, 4:07-cv-00194, and

5:07-cv-04095 (NDIA).  Representing Aventure were attorneys Paul Lundberg and Gary Joye;

representing Qwest were attorneys Charles Steese and Sandra Potter; and representing Sprint

was attorney Bret Dublinske.  The motions are fully submitted and ready for disposition.3

II. JURISDICTION

Aventure filed this action asserting jurisdiction based on diversity of citizenship, pursuant

to 28 U.S.C. § 1332, and federal question, pursuant to 28 U.S.C. § 1331.  Aventure alleges

claims against Qwest and Sprint that arise under the Telecommunications Act of 1996, 47 U.S.C.

§ 201 et seq., as well as claims that arise under Iowa state law.  This Court has original

2 Qwest Communications Company, LLC, filed a corporate disclosure statement advising
the Court that Qwest Communications Company, LLC continues to be a wholly owned sub-
sidiary of Qwest Services Corporation, which in turn continues to be a wholly-owned subsidiary
of Qwest Communications International, Inc., which is now a wholly-owned subsidiary of
CenturyLink, Inc.  See ECF No. 106.  Despite the change in the corporate structure, the Court
refers to Plaintiff/Counterclaim Defendant as Qwest Communications Corporation (Qwest),
which was the entity’s name at the time the case was filed.

3 At the omnibus hearings, the Court also heard oral arguments on the pending motions for
summary judgment in this case and in the related cases, 4:07-cv-00043, 4:07-cv-00078, 4:07-cv-
00194, and 5:07-cv-04095 (NDIA), which will be addressed in separate orders.

3
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jurisdiction over the federal law claims, see 28 U.S.C. § 1331, and supplemental jurisdiction

over the state law claims, see id. § 1367.

III. BACKGROUND4

A. Telecommunication Regulatory Backdrop

The Communications Act of 1934, 47 U.S.C. § 151 et seq., is the comprehensive act that

codified telecommunication regulations and created the Federal Communications Commission

(FCC or Commission) to oversee and regulate the telecommunications industry.5

1. Communications Act of 1934

The stated purpose of the Communications Act of 1934 was

regulating interstate and foreign commerce in communication by wire and radio so as
to make available, so far as possible, to all the people of the United States,6 a rapid,
efficient, Nation-wide, and world-wide wire and radio communication service with
adequate facilities at reasonable charges, for the purpose of the national defense, for the
purpose of promoting safety of life and property through the use of wire and radio
communications, and for the purpose of securing a more effective execution of this
policy by centralizing authority heretofore granted by law to several agencies and by
granting additional authority with respect to interstate and foreign commerce in wire
and radio communication, there is created a commission to be known as the “Federal

4 Parts III.A. and III.B. of this Order were also included in this Court’s Order of February
17, 2015, entered in case number 4:07-cv-00078, ECF No. 793.

5 Telephone companies have been required “to provide service on request at just and
reasonable rates, without unjust discrimination or undue preference,” since 1910 when they were
added to the list of “common carriers” subject to regulation by the Interstate Commerce Com-
mission (ICC).  Essential Commc’ns Sys., Inc. v. Am. Tel. & Tel. Co., 610 F.2d 1114, 1117 (3d
Cir. 1979) (citing Mann-Elkins Act of 1910, ss 7, 12, ch. 309, 36 Stat. 539).  Legislation exclu-
sive to telecommunications, however, did not occur until Congress passed the Communications
Act of 1934 to address the ICC’s minimal oversight of the telecommunications industry and the
Bell System’s virtual monopoly over all interstate and international telephone communications. 
See generally In re: Policy & Rules Concerning Rates for Competitive Common Carrier Servs. &
Facilities Authorizations Therefor, 84 F.C.C. 2d 445, 459-61 (1981).

6 The 1996 Amendments to the Act added, “without discrimination on the basis of race,
color, religion, national origin, or sex.”

4
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Communications Commission” [FCC], which shall be constituted as hereinafter pro-
vided, and which shall execute and enforce the provisions of this chapter.

47 U.S.C. § 151 (1934).

The Communications Act of 1934 required telecommunications carriers to file tariffed

rates with the FCC and to provide notice to the FCC and to the public when they changed their

tariffs, see § 203(c), but it did nothing to regulate or protect equipment sellers or competitors, see

Essential Commc’ns Sys., 610 F.2d at 1120.  Thus, American Telephone and Telegraph

(AT&T), the parent company of the Bell System, continued to dominate the telecommunication

industry.  See id.

2. Anti-trust Litigation

In the 1980s, fifty years after the 1934 Communications Act was passed, and following

decades of litigation between the U.S. Department of Justice (DOJ) and AT&T, the telecom-

munication industry confronted a massive corporate reorganization.7  As part of a consent decree

in the second of two cases between the DOJ and AT&T, United States v. Am. Tel. & Tel. Co.,

552 F. Supp. 131 (D.D.C. 1982), aff’d sub nom. Maryland v. United States, 460 U.S. 1001

(1983), AT&T was divested of the local arms of the Bell System – the Bell Operating Com-

panies (BOCs) – which were reorganized into seven Regional BOCs (RBOCs).  United States v.

7 In 1949, with the telecommunication industry still largely regulated by state regulatory
agencies and AT&T’s monopoly generally remaining intact, the U.S. Department of Justice
(DOJ) filed an antitrust lawsuit in the U.S. District Court for the District of New Jersey (Civil
Action No. 17-49) against AT&T for violations of the Sherman Act, 15 U.S.C. §§ 1-3.  See Am.
Tel. & Tel. Co., 552 F. Supp. at 135-36.  The case, which resolved in 1956 by consent decree,
was followed in 1975 by a second DOJ antitrust action filed in the U.S. District Court for the
District of Columbia, Civil Action No. 74-1698, against AT&T and its subsidiaries, seeking to,
inter alia, divest AT&T of the Bell Operating Companies (BOCs).  Am. Tel. & Tel. Co., 552 F.
Supp. at 139.  The second case also resulted in a consent decree in 1982 that required AT&T’s
divestiture of the BOCs, equal access to interconnection facilities, and division of assets between
the corporation and the divested companies.  Id. at 139-233; see generally Joseph D. Kearney,
From the Fall of the Bell System to the Telecommunications Act: Regulation of Telecommunica-
tions Under Judge Greene, 50 Hastings L.J. 1395, 1419 (1999).

5
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W. Elec. Co., 569 F. Supp. 990, 993-94 & n.11 (D.D.C. 1983).  The Bell System territories were

divided into 164 local access and transport areas (LATAs) that “mark[ed] the boundaries beyond

which a Bell Operating Company [could] not carry telephone calls.”  Id.  The BOCs (1) per-

formed exchange telecommunications, that is, transported traffic between telephones located

within a LATA; and (2) provided exchange access within a LATA, that is, linked a subscriber’s

telephone to their long distance carrier’s nearest transmission facility, but only to and from

telephones located within the same LATA (intra-LATA traffic).  Id.  Because BOCs held local

monopoly positions, they could not carry calls between different LATAs (inter-LATA traffic);

only AT&T and its competitors, such as MCI and Sprint, could carry telecommunications traffic

that originated in one LATA and terminated in another.  Id.

Predictable obstacles and pervasive changes in technology compounded judicial oversight

of the consent decree and resulted in more than a decade of subsequent litigation.  See generally

SBC Commc’ns, Inc. v. FCC, 154 F.3d 226, 231 (5th Cir. 1998) (“[The consent decree]’s

enforcement and alteration in the light of technological progress and changing market circum-

stances ultimately required substantial monitoring on the part of the district court, and the

extensive judicial tinkering that resulted prompted many pundits to dub District Judge Greene

the country’s ‘telecommunication’s czar.’”).  “Congress – responding, in part, to the argument

that competition in the huge telecommunications industry should no longer be governed by an

antitrust consent decree administered by a single federal district judge, see S. Rep. No.104-23, at

5, 9 (1995) – set forth a new legislative framework, the Telecommunications Act of 1996 . . . .” 

SBC Commc’ns Inc. v. FCC, 138 F.3d 410, 412 (D.C. Cir. 1998).

3. Telecommunications Act of 1996

The Senate Report on the Telecommunications Act of 1996 (the Act) cited several reasons

for the legislation.

6
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The 1934 Act has not been rewritten since its original passage.  Its provisions are no
longer adequate in a world of competition for telephone services and increasing
diversity of media.  Further, much of current communications policy is being set by a
single Federal district court enforcing the [consent decree].  Reducing regulation of the
telecommunications industry will spur the development of new technologies and
increase investment in these industries, which will create jobs and greater choices for
consumers.  The United States telecommunications industry is competitive worldwide. 
By reducing regulation and barriers to competition, the bill will help ensure the future
growth of these industries domestically and internationally.

S. Rep. 104-23, at 9-10 (1995).

The preamble of the Act declares it is: “[A]n Act to promote competition and reduce

regulation in order to secure lower prices and higher quality services for American telecom-

munications consumers and encourage the rapid deployment of new telecommunications tech-

nologies.”  Telecommunications Act of 1996, Pub. L. No. 104-104, § 652, 110 Stat 56 (codified

as amended in scattered sections of Title 47 of the United States Code).

4. The Act: IXCs, ILECs, and CLECs

The Act “revis[ed] the regulatory scheme under which local exchange carriers (LECs)

assess costs to long-distance (IXCs) and other carriers for use of the LECs’ local telephone netw-

orks to complete interstate telephone calls.”  Sw. Bell Tel. Co. v. FCC, 153 F.3d 523, 535 (8th

Cir. 1998).  The Act subdivided the LECs into the former local telephone companies – incum-

bent local exchange carriers (ILECs) – and the new emergents to the local exchange arena –

competitive local exchange carriers (CLECs).  Id. at 536.  Under § 203 of the Act, ILECs “are

required to file and maintain tariffs with the Commission.”  In re: Establishing Just & Reason-

able Rates for Local Exch. Carriers (Access Stimulation NPRM), 22 FCC Rcd. 17989, 17990

(2007).  CLECs, on the other hand, are allowed “to tariff interstate access charges if the charges

are no higher than the rate charged for such services by the competing incumbent LEC (the

benchmarking rule).”  Id. at 17994 (citing 47 C.F.R. § 61.26; In re: Access Charge Reform,

Reform of Access Charges Imposed by Competitive Local Exchange Carriers, Seventh Report

7
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and Order and Further Notice of Proposed Rulemaking (Seventh Report and Order), 16 FCC

Rcd. 9923, 9925 (2001)).  CLECs “may not tariff rates that are higher than [the benchmark], but

may negotiate any such higher charges with interexchange carriers (IXCs).”  Id.

At issue in this litigation are commercial arrangements LECs formed with conference

calling services (FCSCs) who advertise free services, such as, conference bridge lines, chat

rooms, international calling, podcasts, and pornographic and other adult calling.  Under these

arrangements, the FCSCs’ equipment is installed at locations controlled by the LECs, the LECs

assign telephone numbers to the FCSCs, and when a consumer calls the phone number provided

by the FCSC, the respective IXC is required to deliver the call to the LEC’s exchange area, or in

some cases, outside that area.  The LEC then bills the respective IXC for the switched access ser-

vice.  When the LEC receives payment from the IXC, the LEC sends the FCSC an agreed upon

portion of the access revenues.  These arrangements, referred to as access stimulation or traffic

pumping, resulted in dramatic increases in the volume of long distance calls the IXCs delivered

to the LECs and for which the IXCs were billed at the LECs’ higher tariffed rates.8  (By way of

8 In All Am. Tel. Co. v. AT&T Corp. (All Am. Recon I), 28 FCC Rcd. 3469, 3479 (2013),
see discussion infra Part III.B.2.b., the Commission provided the following description of the
ILECs’ and CLECs’ rate structures:

The Commission regulates access charges that LECs apply to interstate calls.  As a
general matter, ILECs must file and maintain tariffs with the Commission for interstate
switched access services.  Commission rules provide rate-of-return LECs . . . with
alternate means for filing individual interstate access tariffs.  One option is to participate
in the traffic-sensitive pool managed by the National Exchange Carrier Association
(NECA) and in the traffic-sensitive tariff filed annually by NECA.  The rates in the
traffic-sensitive tariff are set based on the projected aggregate costs (or average
schedule settlements) and demand of all pool members and are targeted to achieve an
11.25 percent return.  Each participating carrier historically received a settlement from
the pool based on its costs plus a pro rata share of the profits, or based on its settlement
pursuant to the average schedule formulas.  Stated differently, all NECA pool members
share revenues in excess of costs.

Alternatively, a rate-of-return carrier that has 50,000 or fewer access lines in a study
area may elect to file its access tariffs in accordance with Section 61.39 of the

8
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example, as alleged in Qwest’s second amended complaint in case number 4:07-cv-00078, ECF

No. 318, in June 2006, Qwest delivered approximately 15,000 minutes of long distance traffic to

the 180 customers of ILEC Superior Telephone Cooperative (Superior).  Qwest’s Second Am.

Compl. 11, ECF No. 318 (4:07-CV-00078).  By November 2006, after Superior entered into

arrangements with several FCSCs, the traffic volume to Superior increased to over 6.4 million

minutes per month, an increase of over 42,000 percent.  Id.  Superior billed Qwest switched

access charges for this traffic.)9

The IXCs disputed these charges arguing the services provided were not tariffed services,

and therefore the LECs could not bill the IXCs under the tariff for those services.  The IXCs

eventually stopped paying the LECs’ billed charges.  The IXCs and the LECs filed actions

against one another with the FCC, state utility boards and commissions, as well as in federal and

state court, alleging causes of action under the Act, state communications law, and common law.

Commission’s rules, which the Commission adopted in the Small Carrier Tariff Order. 
A carrier choosing to proceed under this rule (Section 61.39 Carrier) must file access
tariffs in odd numbered years to be effective for a two-year period.  Section 61.39
Carriers base their initial rates on historical costs (or average schedule settlements) and
associated demand for the preceding year.  They base their subsequent rates on their
costs and traffic volumes for the prior two year period.  Section 61.39 Carriers do not
pool their costs and revenues with any other carrier.  Thus, if demand increases, Section
61.39 Carriers retain the revenues to the extent they exceed any cost increases.

The Commission considers CLECs . . . to be nondominant carriers subject to minimal
rate regulation. . . .  [Historically,] CLECs had two means by which to provide and
charge IXCs for functionally equivalent interstate access services.  A CLEC generally
may tariff interstate access charges if the charges are no higher than the rate charged for
such services by the competing ILEC (the benchmarking rule).  Alternatively, a CLEC
must negotiate and enter into agreements with IXCs to charge rates higher than those
permitted under the benchmarking rule.

9 Sprint similarly alleges that in March 2006, Superior billed Sprint for approximately
14,945 access minutes and in March 2007, the number of access minutes of use increased to
3,854,390, which represented a 25,690% increase.  Sprint Am. Compl. ¶ 37, ECF No. 211 (4:07-
cv-00194).  Sprint and Superior have settled their claims in these related cases.  4:07-cv-00194,
ECF No. 161.

9
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5. Relevant Provisions of the Act

The IXCs allege that consequent to the LECs’ arrangements with the FCSCs, the LECs

violated provisions of the Act in various ways, including by billing the IXCs switched access

charges for services not covered by the LECs’ tariffs.  Contrariwise, the LECs allege the IXCs

violated the Act by refusing to pay the switched access charges.

The sections of the Telecommunications Act relevant to these claims and discussed in this

order are 47 U.S.C. §§ 201(a), (b); 203(c); 206; 207; 223(a)(1); and 254(k).

Section 201(a) (Service):

(a) It shall be the duty of every common carrier engaged in interstate or foreign com-
munication by wire or radio to furnish such communication service upon reasonable
request therefor; and, in accordance with the orders of the Commission, in cases where
the Commission, after opportunity for hearing, finds such action necessary or desirable
in the public interest, to establish physical connections with other carriers, to establish
through routes and charges applicable thereto and the divisions of such charges, and to
establish and provide facilities and regulations for operating such through routes.

Section 201(b) (Charges):

(b) All charges, practices, classifications, and regulations for and in connection with
such communication service, shall be just and reasonable, and any such charge, practice,
classification, or regulation that is unjust or unreasonable is declared to be unlawful:
Provided, . . .  That nothing in this chapter or in any other provision of law shall be
construed to prevent a common carrier subject to this chapter from entering into or
operating under any contract with any common carrier not subject to this chapter, for
the exchange of their services, if the Commission is of the opinion that such contract is
not contrary to the public interest:  Provided further, That nothing in this chapter or in
any other provision of law shall prevent a common carrier subject to this chapter from
furnishing reports of positions of ships at sea to newspapers of general circulation,
either at a nominal charge or without charge, provided the name of such common carrier
is displayed along with such ship position reports.  The Commission may prescribe such
rules and regulations as may be necessary in the public interest to carry out the pro-
visions of this chapter.

Section 203(c) (Overcharges and rebates):

(c) No carrier, unless otherwise provided by or under authority of this chapter, shall
engage or participate in such communication unless schedules have been filed and
published in accordance with the provisions of this chapter and with the regulations

10
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made thereunder; and no carrier shall (1) charge, demand, collect, or receive a greater
or less or different compensation for such communication, or for any service in connec-
tion therewith, between the points named in any such schedule than the charges
specified in the schedule then in effect, or (2) refund or remit by any means or device
any portion of the charges so specified, or (3) extend to any person any privileges or
facilities in such communication, or employ or enforce any classifications, regulations,
or practices affecting such charges, except as specified in such schedule.

Section 203(e) (Penalty for violations):

In case of failure or refusal on the part of any carrier to comply with the provisions of
this section or of any regulation or order made by the Commission thereunder, such
carrier shall forfeit to the United States the sum of $6,000 for each such offense, and
$300 for each and every day of the continuance of such offense.

Section 206 (Carrier’s liability for damages):

In case any common carrier shall do, or cause or permit to be done, any act, matter, or
thing in this chapter prohibited or declared to be unlawful, or shall omit to do any act,
matter, or thing in this chapter required to be done, such common carrier shall be liable
to the person or persons injured thereby for the full amount of damages sustained in
consequence of any such violation of the provisions of this chapter, together with a
reasonable counsel or attorney’s fee, to be fixed by the court in every case of recovery,
which attorney’s fee shall be taxed and collected as part of the costs in the case.

Section 207 (Recovery of damages):

Any person claiming to be damaged by any common carrier subject to the provisions
of this chapter may either make complaint to the Commission as hereinafter provided
for, or may bring suit for the recovery of the damages for which such common carrier
may be liable under the provisions of this chapter, in any district court of the United
States of competent jurisdiction; but such person shall not have the right to pursue both
such remedies.

Section 223(a)(1) (Obscene or harassing telephone calls . . . .):

(a) Prohibited acts generally.  (1) Whoever– in interstate or foreign communications–
(A) by means of a telecommunication device knowingly– (i) makes, creates, or solicits,
and (ii) initiates the transmission of, any comment, request, suggestion, proposal, image,
or other communication which is obscene or child pornography, with intent to abuse,
threaten, or harass another person . . .

Section 254(k) (Universal service – Subsidy of competitive services prohibited):

(k) A telecommunications carrier may not use services that are not competitive to
subsidize services that are subject to competition.  The Commission, with respect to

11
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interstate services, and the States, with respect to intrastate services, shall establish any
necessary cost allocation rules, accounting safeguards, and guidelines to ensure that
services included in the definition of universal service bear no more than a reasonable
share of the joint and common costs of facilities used to provide those services.

B. “Traffic Pumping” Litigation

Around the same time traffic pumping cases were filed in this Court, similar cases were

filed in other federal district courts.  In many, if not all, cases filed in other federal district courts,

the district court stayed the litigation and referred questions to the FCC.10  Recognizing that the

tariffs and the arrangements between the LECs and the FCSCs in the cases before this Court

were essentially indistinguishable from those in the cases that had already referred questions to

the FCC, this Court determined that referral of the same questions to the FCC would be duplica-

tive and cause unnecessary expense and therefore stayed these cases to await the rulings in those

cases already before the FCC.  This procedure was also intended to retain some control over

when activity could resume in this Court in what promised to be a long litigation process.

As will be discussed, see discussion infra Parts III.B.1 - III.B.6, in all the referral cases, the

IXCs and the LECs settled their claims during the pendency of the referral.  Accordingly, the

referring district courts never ruled on the merits of the dispositive motions between the LECs and

10 More precisely, when a court “refers” a question to an agency, such as the FCC, the
agency will direct the party to file an administrative complaint setting forth the issues to be
considered.  Reiter v. Cooper, 507 U.S. 258, 269 n.3 (1993) (“‘Referral’ is sometimes loosely
described as a process whereby a court refers an issue to an agency.  But [most statutes] con-
tain[] no mechanism whereby a court can on its own authority demand or request a determination
from the agency; that is left to the adversary system, the court [is] merely staying its proceedings
while the [party] files an administrative complaint under [the agency’s enabling statute] . . . . 
Mitchell Coal [& Coke Co. v. Pennsylvania Railroad Co., 230 U.S. 247 (1913)], spelled out the
actual procedure contemplated, holding that further action by the district court should ‘be stayed
so as to give the plaintiff a reasonable opportunity within which to apply to the Commission for
a ruling as to the reasonableness of the practice.’” (internal citations omitted)); accord Telecom
Int’l Am., Ltd. v. AT&T Corp., 67 F. Supp. 2d 189, 219 (S.D.N.Y. 1999) (“‘Referral’ by the
District Court is technically a misnomer.  The District Courts do not actually refer matters to the
FCC.  The proper procedure is for the District Court to stay the matter, and one of the parties to
the litigation files a complaint with the FCC.” (citing Reiter, 507 U.S. at 268)).

12
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the IXCs.  With two exceptions, see discussion infra Parts III.B.5.c. and III.B.6., the IXCs and the

FCSCs also settled their claims.  Due to those settlements, the referral courts had no reason to

consider dispositive motions on the claims between the LECs and the IXCs in light of the FCC’s

decisions.  Although this Court must do so now, it does not do so in a vacuum.  The Court’s deter-

minations must reflect the extensive, expert guidance provided in the FCC decisions that have

been released over the years of this protracted traffic pumping litigation.  Thus, in consideration of

the motions before it, having stayed these cases in anticipation of this guidance, and to reflect the

details of the analysis, this Court finds it essential and unavoidable to provide a comprehensive

discussion of the background and dispositions of the other traffic pumping cases.11

1. Farmers v. Qwest

Farmers and Merchants Mutual Telephone Company of Wayland, Iowa (Farmers), an

ILEC that served approximately 800 access lines for local residents, provided access services

that Qwest purchased to terminate calls to customers located in Farmers’ exchange.  See Qwest

Commc’ns Corp. v. Farmers & Merchs. Mut. Tel. Co. (Farmers I), 22 FCC Rcd. 17973, 17974

(2007).  In June 2005, Farmers left the National Exchange Carrier Association (NECA) tariff

pool and filed a tariff (the Kiesling Tariff) that contained Farmers’ switched access rates.  Id.

At the same time Farmers left the NECA pool, it entered into multiple commercial arrange-

ments with several FCSCs as a method of increasing interstate switched access traffic and

revenues, also referred to as traffic pumping.  Id. at 17976.  Under the terms of the arrangements,

Farmers paid the FCSCs.  Id.  As result of these arrangements, the number of minutes delivered

to the Farmers exchange increased exponentially and those minutes of use (MOUs) were directly

attributable to the traffic delivered to the FCSCs and not due to an increase in the number of

11 The cases discussed in this section do not purport to be an exhaustive accounting of
traffic pumping litigation.  Rather, this section includes those cases relied upon and cited
extensively by the parties, which the Court consequently deems significant to its analysis.
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lines Farmers serviced.  Id.  In June 2007, instead of revising its tariff based on its traffic for the

prior two years as required by Commission Rule § 61.39, Farmers elected to reenter the NECA

pool.  Id.  Confronted with skyrocketing monthly access charges, Qwest stopped paying the full

amount of Farmers’ invoices.  Id. at 17973.

a. FCC:  Farmers I

On May 7, 2007, Qwest filed a complaint with the FCC against Farmers alleging, inter

alia, violations of federal tariffs.12  Qwest asserted that beginning July 1, 2005, Farmers earned a

rate of return far in excess of the prescribed maximum and that thus those rates were unjust and

unreasonable in violation of § 201(b) and were not entitled to deemed lawful status or protection

because Farmers’ acts were a deliberate, bad-faith plan to dramatically increase its access

revenues and earn a rate of return in gross excess of the Commission’s precepts.  Id. at 17976-77. 

Qwest asked the Commission to declare Farmers’ rates void ab initio and to hold Farmers liable

for retrospective damages.  Id. at 17977.  In the alternative, Qwest contended that the traffic at

issue was not terminating access traffic under Farmers’ tariff, and therefore Farmers violated §§

201(b) and 203(c) of the Act by applying charges inconsistent with its tariff.  Id.

In its decision dated October 2, 2007, the Commission rejected Farmers’ argument that its

tariff’s deemed lawful status insulated Farmers prospectively from overcharge claims explaining

that “[s]ection 204(a)(3) does not mean that tariff provisions that are deemed lawful when they

take effect may not be found unlawful subsequently” because “the Commission retains its ability

to find under section 208 that a rate will be unlawful if charged in the future.”  Id. at 17980

12 On February 20, 2007, Qwest filed a similar complaint with the Iowa Utilities Board
against several LECs, including Farmers, alleging violations of Iowa state tariffs.  See Qwest
Commc’ns v. Superior Tel. Coop. (IUB I), Docket No. FCU-07-2, 2009 WL 3052208 (Iowa Util.
Bd. Sept. 21, 2009), recon granted in part, (IUB Recon. I), 2009 WL 4571832 (Iowa Util. Bd.
Dec. 3, 2009), further recon denied, 2011 WL 459685, (IUB Recon. II) (Iowa Util. Bd. Feb. 4,
2011), aff’d sub nom. Farmers & Merchants Mut. Tel. Co. of Wayland v. IUB, 829 N.W.2d 190
(Iowa Ct. App. 2013) (unpublished table decision).
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(internal quotation marks and citations omitted).  In determining the lawfulness of Farmers’ rate

of return, the Commission applied the NECA average schedule formula noting that Farmers

chose not to produce its actual cost data, and concluded Farmers’ revenues increased many fold

without a concomitant increase in costs and that Farmers vastly exceeded the prescribed rate of

return.  Id. at 17982-83.  Although the Commission agreed with Qwest that Farmers earned an

unlawful rate of return, the Commission declined to either rule that Farmers’ tariff was void ab

initio or award Qwest damages reasoning that to do so would be a departure from the Com-

mission’s prohibition against awarding retrospective relief in conjunction with “deemed lawful”

tariffs.  Id. at 17983.  The Commission reasoned that while it agreed with Qwest that “Farmers

manipulated the Commission’s rules to achieve a result unintended by the rules,” Qwest had not

identified the use of any improper accounting techniques nor had Qwest alleged that Farmers’

revenue-sharing arrangements with the FCSCs constituted a per se violation of § 201(b).  Id.

at 17984.

The Commission denied Farmers’ request to rule that Qwest’s withholding partial payment

of Farmers’ tariffed charges was unlawful self-help in violation of §§ 201(b) and 203(c), stating

that the request was akin to a cross-complaint prohibited under Commission’s rules and that any

complaint Farmers might file to recover fees Qwest allegedly owed would constitute a collection

action, which the Commission would not consider.  Id. at 17984-85.

The Commission next rejected Qwest’s allegation that Farmers violated §§ 201(b) and 203

by imposing terminating access charges on traffic bound for FCSCs that did not terminate in

Farmers’ exchange but merely passed through and terminated elsewhere.  Id. at 17985.  The

Commission agreed with Farmers’ characterization that calls using FCSC numbers were

connected and then terminated at the conference bridge.13  Id. at 17985-86.  Referring to the

13 “Newton’s [Telecom Dictionary] describes a conference bridge as ‘[a] telecommuni-
cations facility or service which permits callers from several diverse locations to be connected

15

Case 4:08-cv-00005-JEG-RAW   Document 270   Filed 03/19/15   Page 15 of 126

PUBLIC VERSION



record before it, the Commission found that under the terms of Farmers’ tariff, the FCSCs were

customers and end users because the FCSCs did subscribe to a service.  Id. at 17987.

b. FCC: Farmers Reconsideration I

Qwest filed a petition for partial reconsideration of Farmers I identifying evidence that

Farmers withheld critical facts regarding Farmers’ relationship with the FCSCs that should have

been produced in the initial underlying proceeding.  Qwest Commc’n Corp. v. Farmers &

Merchs. Mut. Tel. Co. (Farmers’ Recon. I), 23 FCC Rcd. 1615, 1615 (2008).  Qwest identified

statements by Farmers after the Commission released Farmers I that indicated certain contract

amendments and bills were not contemporaneously created with the delivery of traffic to the

FCSCs; statements contained in the April 13, 2007, affidavit of Farmers’ counsel, which indi-

cated Farmers back-billed the FCSCs to ensure compliance with its tariff; and backdated bills

and contracts Farmers delivered even after the complaint proceeding began.  Id. at 1616.

In granting the petition for reconsideration, the Commission explained that in Farmers I,

it made the key determination that the FCSCs were end users who subscribed to services offered

under Farmers’ tariff, in reliance upon Farmers’ representation that the FCSCs purchased inter-

state End User Access Service and paid federal subscriber line charges, a representation that

was brought into question by evidence that purportedly showed Farmers’ invoices and agree-

ments with the FCSCs were backdated.  Id. at 1617-18.  The Commission initiated additional

proceedings to allow review of the newly discovered evidence and ordered Farmers to produce

all discovery documents submitted in discovery in the Iowa Utilities Board (IUB) proceeding. 

Id. at 1617.  The Commission rejected Farmers’ assertion that the protective order issued in the

IUB proceeding insulated the documents from being produced, explaining that the Commission

had the authority to order a party to produce that party’s documents in a proceeding before it

together for a conference call.’”  Farmers I, 22 FCC Rcd. at 17986 n.112 (quoting H. Newton,
Newton’s Telecom Dictionary 260 (2006)).
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irrespective of whether those same documents were produced and subject to a protective order in

a different proceeding.  Id. at 1619.14

c. FCC: Farmers II

On November 25, 2009, the Commission released its order on reconsideration finding the

evidence Qwest presented after the release of Farmers I warranted a change of that ruling and

compelled the conclusion that Farmers violated §§ 203(c) and 201(b) of the Act and was liable to

Qwest for damages suffered as a result of those violations.  Qwest Commc’n Corp. v. Farmers &

Merchs. Mut. Tel. Co. (Farmers’ II), 24 FCC Rcd. 14801, 14801 (2009).

The Commission clarified that in Farmers I, it found the FCSCs were customers and thus

end users based upon Farmers’ representations that the FCSCs purchased tariffed access service

and paid federal subscriber line charges (SLC) and that evidence came to light afterward calling

those representations into question.  Id. at 14803.  The Commission found evidence presented on

14 References made in this Order to the IUB’s proceedings and findings are included as
part of the review of access stimulation proceedings that impact the cases before this Court, as
well as to address arguments (made at the time these motions were filed) that the IUB’s pro-
ceedings were still in the review process and were not binding because a final order had not been
entered.  Given the procedural posture of the motions addressed in this Order, the Court looks to
the allegations made in the complaints/counterclaims and does not rely upon nor adopt the IUB’s
findings in resolving the present motions.  Nevertheless, the Court acknowledges that the IUB’s
proceedings, as well as various FCC decisions, are now final and conclusive.  The Court
distinguishes, however, that in the Court’s subsequent orders on motions for summary judgment,
the Court may consider the relevance of the IUB’s findings.  See, e.g., In re: Request for Review
by Aventure Commc’n Tech., LLC, of A Decision of the Universal Serv. Adm’r, 29 FCC Rcd.
9536, __, 2014 WL 3907897, at *2 (Aug. 11, 2014) (“Aventure objects to relying on the Iowa
Utilities Board Decision, arguing that the Iowa Utilities Board Decision is based on inapplicable
state law.  That argument misses the point:  even if we were to agree with Aventure’s contention
that the legal conclusions reached in the Iowa Utilities Board Decision are based on inapplicable
state law, we can still find persuasive the findings of fact made by the Iowa Utilities Board from
its investigation into Aventure’s practices.” (emphasis added) (citing All Am. Tel. Co. v. AT&T
(All American II), 28 FCC Rcd. 3477, 3495 (2013) (discussing the relevance of the state
regulatory board’s findings reasoning that the board had “conducted extensive proceedings
into [the LEC]’s operations, and its findings [were] credible and independently supported by
the record”))).
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reconsideration demonstrated that the FCSCs had never taken tariffed services and that after

Farmers’ activities came under legal scrutiny, Farmers “undertook to fabricate evidence of a

tariffed customer-carrier relationship that did not in fact exist, sending backdated bills to the

[FCSCs] and executing contract ‘addenda’ purporting to have taken effect months or years

earlier,” and then selectively submitted some of the documents in the earlier proceeding without

disclosing that those documents had not been issued contemporaneous with the service provided. 

Id. at 14804 (internal quotation marks and citations omitted).

Revisiting its Farmers I end user determination in light of the new evidence, the Com-

mission noted that Farmers’ tariff defined that (1) “[s]witched access service allows a customer

to originate calls from an end user’s premises to a customer designated premises and to terminate

calls from a customer designated premises to an end user’s premises,” (2) “[a]n end user is any

customer of an interstate or foreign telecommunications service that is not a carrier,” and (3) “[a]

customer is any entity that subscribes to the services offered under this tariff.”  Id. at 14805

(internal quotation marks and citations omitted).  The Commission reasoned that to be an end

user, an entity must also be a customer and to be a customer the entity must subscribe to the

services offered under the tariff, but because the FCSCs did not subscribe to a services offered

under Farmers’ tariff, the FCSCs were not customers and thus could not be end users.  Id.  The

Commission noted that the evidence showed “Farmers expressly structured their telecommuni-

cations service contracts to avoid strict adherence to the terms of Farmers’ filed tariff.”  Id. 

Based upon these determinations, the Commission concluded “Farmers was not entitled to

charge Qwest switched access charges under the terms of Farmers’ tariff.”  Id.

In examining the contracts between the FCSCs and Farmers, the Commission found that

the FCSCs received a free service accessed by way of toll calls placed over long-distance net-

works that were delivered to the FCSCs over Farmers’ network, and that in exchange, Farmers

provided support services to the FCSCs and paid the FCSCs a per-minute fee for the traffic
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generated through this relationship.  Id. at 14806.  Notably, the Commission found that unlike

ordinary end user customers under the tariff, nothing in the Farmers–FCSCs’ contracts suggested

the FCSCs subscribed to any Farmers’ tariffed service or paid Farmers for connecting the FCSCs

to the interexchange network.  Id.

The Commission also noted that Farmers provided the FCSCs connections that differed

from those provided to customers of Farmers’ tariffed services, including high-capacity DS3

trunks that fed into a new soft switch that Farmers purchased specifically to handle traffic bound

for the FCSCs rather than the standard circuit switch used to serve all of its other customers.  Id.

Another difference the Commission observed was that Farmers–FCSCs’ agreements did

not resemble traditional tariffed switched access service agreements, noting that those agree-

ments (1) included provisions prohibiting Farmers from providing services to the respective

FCSC’s competitors, which were antithetical to the nondiscriminatory notion of tariffed services;

(2) the agreements contained terms not available under Farmers’ tariff, which reinforced the

conclusion the parties did not establish tariffed-defined carrier/customer relationships; and

(3) various terms, such as, the per minute fee paid, volume of traffic generated, duration of the

agreement, and terms of cancellation, varied between the different FCSC agreements.  Id.  The

Commission found it telling that “the parties in no way behaved as if they were operating under

tariff until after Farmers became embroiled in litigation over the traffic stimulation plan.”  Id. 

The Commission reasoned that its conclusion that Farmers never intended to treat the FCSCs as

tariff service customers was supported by Farmers having never entered FCSCs’ account infor-

mation into its customer billing systems, Farmers had no business records of FCSCs having pur-

chased end user services under Farmers’ tariff, Farmers did not contemporaneously bill FCSCs

for any services, and Farmers did not take any steps to bill FCSCs until shortly before discovery

began in the underlying proceeding.  Id. at 14808.  The Commission found Farmers’ justification

that backdating was standard practice unpersuasive given Farmers’ conduct throughout its
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business relationships with the FCSCs and that the conduct was inconsistent with provision of

tariffed services.  Id.  The Commission concluded that “[t]he evidence overwhelmingly demon-

strates that Farmers willingly incurred all of the expenses associated with providing the under-

lying services to the conference calling companies, including the payment of a fee to these

companies, in exchange for these companies directing the free service they offered to the public

to Farmers’ exchange.”  Id. at 14809 (internal quotation marks omitted).

The Commission squarely rejected Farmers’ assertion that the application of the filed rate

doctrine compelled a finding that the services it provided were pursuant to its tariff, and there-

fore customer status should be imputed to the FCSCs even though the services they were pro-

vided were outside the scope of the tariff.  Id. at 14810.  The Commission reasoned that “[t]he

purpose of the filed rate doctrine is to prevent unreasonable and unjust discrimination among

similarly-situated customers of a particular common carrier’s service, and to ensure that carriers

impose like charges for like services,” but that the overwhelming evidence developed on recon-

sideration demonstrated “a purposeful deviation from the tariff’s terms that allowed the confer-

ence calling companies to reap benefits from a free service offered only to them, which thereby

enabled Farmers to dramatically increase its access charge billing to Qwest,” making it

abundantly clear that Farmers intentionally avoided a customer relationship under the tariff.  Id. 

Accordingly, the Commission found Farmers did not provide Qwest switched access service for

the FCSCs’ calls, and therefore the filed rate doctrine did not require Farmers to charge Qwest

its tariffed switched access charges nor require Qwest to pay such charges for terminating the

FCSCs’ calls.  Id. at 14811.

Next, the Commission rejected Farmers’ argument that the voluminous tariff provisions

had to be construed as a whole to determine exchange access, explaining that each of the pro-

visions Farmers relied upon were subsections of section 6.1 of the NECA tariff, which limits the

scope of the tariff to traffic transmitted to end users.  Id. at 14811-12 (distinguishing that under
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the well-established rules of construction, a service that does not constitute switched access

under a section cannot constitute switched access under a subordinate section).  The Commission

found that neither the Act nor Commission rules bolstered Farmers’ theory of what constitutes

switched access because “the relevant tariff defines switched access service as providing a com-

munications path to an end user” and “[w]hether or not this definition is narrower than that used

for purposes of the Act and Commission rules, it is nonetheless the definition to which Farmers

is bound for purposes of determining whether its charges are in compliance with its tariff.”  Id.

at 14812.

The Commission summarized the factors it found to be very strong evidence that Farmers

did not believe it was providing, nor intended to provide, the FCSCs tariffed services, and thus

supported its conclusion that the FCSCs were not end users within the meaning of the tariff

provisions: (1) Farmers’ individualized contracts with the FCSCs that involved an exchange of

services and business relationship quite distinct from Farmers’ tariffed switched access service;

(2) Farmers did not offer the same terms of service to others that requested it; (3) the parties’

actual course of dealing demonstrated no tariffed services were purchased; (4) the absence of an

explanation why the FCSCs were not entered into Farmers’ customer systems or why over its

two year relationship with the FCSCs, Farmers failed to bill and collect payment from the

FCSCs as required under its tariff; and (5) Farmers having sent bills to the FCSCs only after the

first round of discovery in the case and then sent no further bills until additional discovery was

ordered.  Id. at 14812-13.  The Commission thus concluded “that Farmers’ practice of charging

Qwest tariffed switched access rates for its termination of traffic from the conference calling

companies is unjust and unreasonable in violation of section 201(b) of the Act.”  Id. at 14813.

d. FCC: Farmers Reconsideration II

Farmers filed a petition for reconsideration of Farmers II, which the Commission denied

on March 17, 2010.  Qwest Commc’n Corp. v. Merchs. Mut. Tel. Co. (Farmers’ Recon. II), 25
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FCC Rcd. 3422, 3422 (2010).  Farmers argued the FCC’s Farmers II decision was arbitrary and

capricious, contrary to law, and that the Commission lacked jurisdiction to issue it because it was

not issued within ninety days of the filing of the petition as required under § 405(b)(1).  Id.  The

Commission dispensed with Farmers’ jurisdiction argument, clarifying that the ninety-day

requirement found in § 405(b)(1) refers to the grant or denial of a petition.  The Commission

noted that it had complied with § 405(b)(1) by granting Qwest’s petition for reconsideration

within ninety days of the date Qwest filed that petition and therein ordered additional pro-

ceedings.  Id. at 3424.  The Commission furthermore explained that failure to rule on a petition

for reconsideration within ninety days would not have deprived the Commission of jurisdiction

to consider the petition.  Id. at 3425.

The Commission also rejected Farmers’ assertion that the Commission should not have

altered its end user finding in Farmers I without additional evidence.  Id. at 3426.  The Com-

mission remarked its findings in Farmers I were based on Farmers’ representations at that time

that the FCSCs purchased interstate end user services and paid federal subscriber line charges

but that upon reconsideration, the landscape shifted dramatically as the new evidence Farmers

previously withheld made clear the FCSCs never paid subscriber line charges nor made any

other payments to Farmers.  Id.  Disposing of Farmers’ challenge that by leaving intact Farmers I

regarding count one of Qwest’s complaint Farmers II was rendered arbitrary and capricious, the

Commission explained that its finding in Farmers I that Farmers received an excessive rate of

return was an alternative basis of liability.  Id. at 3427.

e. D.C. Circuit: Farmers & Merchants v. FCC

Farmers appealed the Farmers decisions to the U.S. Court of Appeals for the District of

Columbia Circuit arguing the Commission ignored jurisdictional requirements, misread the

tariff, and failed to adhere to its own precedent and rules.  Farmers & Merch. Mut. Tel. Co. of

Wayland v. FCC, 668 F.3d 714 (D.C. Cir. 2011).  The D.C. Circuit rejected each of Farmers’
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arguments, holding (1) the Commission complied with § 405(b)(1) in granting Qwest’s petition

for reconsideration within ninety days; (2) the Commission’s determination that Farmers’

services were not tariffed service and Qwest was not required to pay Farmers’ tariff, did not

result in the Commission being without jurisdiction to consider Qwest’s complaint because §

208(a) provides the Commission the authority to adjudicate acts and omissions of common

carriers; (3) the Commission properly interpreted the tariff in finding the FCSCs were not end

users as the tariff’s switched access service diagram illustrates, an end user is one of the sub-

elements of that service; (4) Farmers’ tariff rates were “deemed lawful” until the Commission

determined otherwise, which it did in reviewing the new evidence; (5) the Commission found

two alternate bases for § 201(b) liability: (a) Farmers did not provide switched access under its

tariff making Farmers’ practice of charging Qwest for such services unjust and unreasonable

under § 201(b), and (b) even if traffic Farmers carried from Qwest to the FCSCs could be

considered switched access service, Farmers violated § 201(b) by earning an excessive rate of

return; (6) the Commission’s finding that the FCSCs were not end users did not contravene prior

precedent set in AT&T Corp. v. Jefferson Telephone Co., 16 FCC Rcd. 16130 (2001), because in

Jefferson Telephone, end user status was assumed; and (7) the Commission properly concluded

the FCSCs were not end users under the tariff, and therefore the filed rate doctrine did not apply. 

Farmers v. FCC, 668 F.3d at 718-24.

2. FCC: All American Tel. Co. v. AT&T Corp.

On February 5, 2007, All American Telephone Co. (All American), e-Pinnacle Communi-

cations, Inc., and ChaseCom (collectively referred to as CLECs or All American), CLECs

located in Utah and Nevada, filed a lawsuit against AT&T, in the U.S. District Court for the

Southern District of New York, 1:07-cv-00861-WHP (S.D.N.Y.), asserting claims for collection

of amounts AT&T allegedly owed for interstate tariff access services, violation of § 201(b) by

invoking self-help and failing to pay tariffed access services, violation of § 203(c) by failing to
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pay tariffed services, and compensation under the theories of quantum meruit for telecommuni-

cations services allegedly provided.  See All Am. Tel. Co. v. AT&T (All American I), 26 FCC

Rcd. 723, 725 (2011).  AT&T filed counterclaims against the CLECs for violations of §§ 201(b)

and 203(c) of the Act, state law fraud, civil conspiracy, and unjust enrichment alleging the

CLECs did not provide AT&T switched access service as defined by the terms of their tariffs,

and that even if the services were pursuant to the tariffs, the CLECs committed unreasonable

practices by using sham arrangements to inflating access charges.  See id.  On February 5, 2010,

the district court referred two issues to the FCC:  (1) did AT&T violate § 201(b) or § 203(c), or

any other provision of the Act, by refusing to pay the billed charges; and (2) did AT&T violate

any provision of the Act by refusing to pay the billed charges and not filing a rate complaint with

the FCC.  See id.

a.  All American I

On May 7, 2010, the CLECs filed a formal complaint with the FCC against AT&T alleging

AT&T violated §§ 201(b) and 203(c) by engaging in unlawful self-help by not paying the

CLECs for use of their local networks services to complete long distance calls and that AT&T

violated § 201(b) by not filing a rate complaint against the CLECs.  Id. at 726.

Addressing whether AT&T violated any provision of the Act by refusing to pay the

CLECs’ billed charges, the Commission found that the CLECs failed to state a claim reasoning

that the Commission only had authority to adjudicate claims that a carrier has violated the Act,

and allegations by a carrier that a customer, such as AT&T, refused to pay charges failed to give

rise to a claim at the Commission under § 208 or in court under § 206.  Id. at 727.  The Com-

mission remarked that “[t]his long-standing commission precedent that ‘collection actions’ fail

to state a claim for violation of the Act has been acknowledged and followed by courts.”  Id. at

727 (footnote omitted).  The Commission rejected the CLECs’ attempt to distinguish that the

allegations of AT&T’s failure to pay was not a collection action because the action had been
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filed in district court, and the district court, not the Commission, would determine any damages

owed stating, “the CLECs fail to recognize that the reason the Commission does not hear collec-

tion actions is that a failure to pay tariffed access charges does not constitute a violation of the

Act,” and therefore, “the CLECs have no claim in a court or at the Commission that AT&T

violated the Act in its role as a customer.”  Id. at 728 (second emphasis added).  The Com-

mission also rejected the CLECs’ assertion that the Seventh Report and Order stood for the

proposition that an IXC’s failure to pay a CLEC’s access charges constituted a violation of the

Act reiterating that while the Seventh Report and Order did observe that failures to pay tariffed

rates may constitute breaches of the tariff actionable in the appropriate federal court, the Seventh

Report and Order went on to say that “our tariff rules were historically intended to protect pur-

chasers of service from monopoly providers, not to protect sellers from monopsony purchasing

power.”  Id. at 729 (quoting the Seventh Report and Order, 26 FCC Rcd. at 9957).  The Com-

mission noted the irony in the CLECs’ reliance on the Seventh Report and Order given that the

focus of the Seventh Report and Order was “to eliminate regulatory arbitrage opportunities that

previously [had] existed with respect to tariffed CLEC access charges.”  Id. at 729-30 (quoting

the Seventh Report and Order, 16 FCC Rcd. at 729-30).  The Commission also noted that the

Commission’s remark in the Seventh Report and Order that “the Act and the Commission rules

require IXCs to pay tariffed CLEC access charges . . . merely reinforce[d] the undisputed notion

that tariffs govern carrier-customer relationships and that parties are precluded from negotiating

separate agreements that affect the rate for services once a tariff has been filed.”  Id. at 730 n.47

(emphasis added) (internal citations and quotation marks omitted).

The Commission next found misplaced the CLECs’ comparison to, and reliance upon,

Global Crossing Telecommunications, Inc. v. Metrophones Telecommunications, Inc., 550 U.S.

45 (2007), in which the U.S. Supreme Court held a carrier’s failure to pay charges for payphone

usage was a violation of the Act.  The Commission explained that at issue in Global Crossing was
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the Act’s requirement that the Commission adopt rules to ensure payphone service providers

received compensation for completed calls originating from their payphones and thus, as the

Commission found in subsequent cases, a carrier’s failure to pay those charges was a violation of

the Act.  Id. at 730.  The Commission distinguished that “[b]y stark contrast, the provisions of the

Act and the Commission’s rules apply only to the provider of the service, not to the customer; and

they govern only what a provider may charge, not what the customer must pay.”  Id.

The Commission also dispelled the CLECs’ notion that footnote 96 in Farmers II stood for

the proposition that a carrier is always entitled to at least some compensation for a service

rendered, whether or not that service is covered by the tariff, and that if a carrier is always

entitled to some compensation for service rendered, AT&T’s failure to pay any compensation

must be a violation of the Act.  Id. at 731 (citing Farmers’ II, 24 FCC Rcd. at 14812 n.96).  The

Commission explained that Farmers II did not hold that a carrier is always entitled to compensa-

tion for a service rendered, rather depending upon the totality of the circumstances, a carrier may

be entitled to some compensation for non-tariffed services.  Id.15

b. All American Reconsideration I

The CLECs filed a petition for reconsideration, which the Commission denied finding all

the CLECs’ arguments had either been fully considered and rejected in All American I or the

15 Non-party Aventure filed a petition with the Commission for reconsideration of the All
American I decision, and Qwest filed a petition seeking permission to file an opposition to
Aventure’s petition.  All Am. Tel. Co. v. AT&T Corp., 26 FCC Rcd. 15016 (2011).  The Com-
mission denied Aventure’s petition reasoning that Aventure’s assertion that All American I was
“vague” and “subject to multiple interpretations” did not meet the “adversely affected” criteria
for a non-party to seek reconsideration.  Id. at 15017 (internal quotation marks and citations
omitted).  The Commission explained that “the mere precedential value of an adjudicatory order
in a section 208 complaint proceeding cannot ‘adversely affect’ a non-party to the adjudication
within the meaning of section 405(a) of the Act and section 1.106 of the Commission’s rules.” 
Id. at 15018 (internal quotation marks) (citing AT&T Corp. v. Bus. Telecom, Inc., Order on
Reconsideration, 16 FCC Rcd. 21750, 21754 (2001)).  The Commission similarly denied
Qwest’s petition for reconsideration as being tantamount to a petition to intervene and that
Qwest failed to satisfy the requirements for intervention.  Id. at 15019.
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CLECs could have raised the arguments during the underlying proceeding.  All Am. Recon. I, 28

FCC Rcd. at 3471-72.  The Commission noted, for example, that the CLECs “persist in relying

on the same out-of-context snippets from old Commission orders” that the Commission already

distinguished in All American I.  Id.  The Commission remarked that it was perplexed by the

CLECs’ request to (1) reverse the All American I decision, (2) find the Commission lacked

jurisdiction to hear the questions referred by the district court, and (3) dismiss the complaint

without prejudice, giving that it was the CLECs, over AT&T’s objection, who requested the

referral from the district court but now assert that they knew all along that the Commission was

precluded from ruling on the merits of the complaint because it was a collection action.  Id. at

3472-73.  Significantly, the Commission dispelled the CLECs’ notion that a claim against an

IXC for failure to pay purportedly tariffed access charges was cognizable in a court proceeding,

even though the very same conduct did not constitute a cognizable claim in a § 208 Commission

proceeding reasoning that “[u]nder the plain language of sections 206-208 of the Act, both the

Commission and courts can award relief only upon finding a violation of the Act.”  Id. at 3473

(emphasis added) (footnote omitted).  The Commission clarified that a “federal court can

adjudicate a local exchange carrier’s claim seeking to enforce an IXC’s access charge payment

obligations under a federal tariff, whereas the Commission cannot under the long-standing

precedent that ‘collection actions’ fail to state a claim for violation of the Act.”  Id. (second

emphasis added).

c. FCC: All American II

On April 30, 2010, AT&T filed a formal complaint with the FCC alleging the CLECs

violated §§ 203 and 201(b) of the Act by billing AT&T for access services that were not

pursuant to a valid tariff, and violated § 201(b) of the Act by participating in a traffic pumping

scheme to inflate billed access charges to AT&T and other IXCs.  All Am. Tel. Co. v. AT&T

(All American II), 28 FCC Rcd. 3477, 3477 (2013).  The Commission granted AT&T’s
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complaint concluding the evidence showed that the CLECs participated in a traffic pumping

scheme “designed to collect in excess of eleven million dollars of improper terminating access

charges.”  Id.

The Commission described the revenue-sharing agreement between the LECs Beehive

Telephone Co., Nevada, and Beehive Telephone Co., Utah (collectively, Beehive); FCSC Joy

Enterprises, Inc. (Joy); and CHR Solutions (CHR), a telecommunications consulting company

that provided services to Beehive (and the subsequently-created CLECs) and drafted the tariffs at

issue.  Id. at 3478-79.

In 1994, Beehive withdrew from the NECA pool and became a § 61.39 carrier, which

meant Beehive did not have to share revenues with other ILECs in the pool.  Id. at 3480.  At

about the same time, Beehive and Joy entered into an access revenue-sharing agreement, under

the terms of which Beehive would pay Joy a portion of the access charges for the long distance

traffic routed to Joy’s assigned numbers.  Id.  As a result of this arrangement, Beehive’s inter-

state local switched access minutes of use (MOU) grew exponentially from 3.6 million minutes

in 1994, to 313.5 million minutes in 2005.  Id.  Due to the significant increase in traffic between

2001 and 2005, Beehive was required to reduce its rates from 4.59 to 1.02 cents per minute, but

instead of continuing to provide terminating access service, and consequently having to further

reduce its rates, Beehive reentered the NECA pool in mid-2007.  Id. at 3480-81.

Beehive then created the CLEC defendants – All American, ePinnacle, and ChaseCom – to

assume the role of terminating access carrier and continue the traffic pumping scheme.  Id. at

3481.  Because they were CLECs rather than ILECs, their rates were not subject to reductions

due to the large increases in traffic volume.  Id.  Defendants were providing the termination

service, while Beehive continued charging the IXCs for tandem switching and transport of the

traffic.  Id.
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The CLEC defendants applied for certification to operate as CLECs in Utah, representing

to the Utah public service commission (PSC) that they did not intend to operate or provide ser-

vices in Beehive’s territory.  Id. at 3482.  Beehive supported and assisted the CLEC defendants

in filings it made with the PSC.  Id.  Although the certification issued to the CLEC defendants by

the PSC precluded the CLEC defendants from competing in Beehive’s territory, the CLEC

defendants filed switched access tariffs in Utah benchmarked for access service against

Beehive’s tariffed rates in Utah.  Id.  Beehive helped CLEC defendants establish initial opera-

tions and set up locations to maximize transport mileage they could charge.  Id. at 3483.  The

Commission observed that Beehive (1) installed and maintained CLEC defendants’ equipment,

which was located at Beehive’s facility; (2) coordinated and managed the CLEC defendants’

billing and collections; (3) assigned its equipment to CLEC defendants and allowed them to

continue using it at no cost; (4) advised CHR when to revise the CLEC defendants’ tariffs after

Beehive had increased its own rate; (5) advanced money to and became co-lessees with CLEC

defendants; and (6) decided whether CLEC defendants could relocate their equipment.  Id.  In

addition, the CLEC defendants’ operations were designed and engineered exclusively to provide

service to FCSCs, and the CLECs did not market local exchange services.  Id. at 3484.

Joy and All American had common directors, officers, and ownership, and shared the same

business address.  Id. at 3479.  All American’s operations only provided services to the chat line

and conferencing services of its affiliate, Joy; in fact, All American never had its own operating

switch, and traffic to All American’s telephone numbers terminated to Joy’s equipment at

Beehive’s facilities.  Id. at 3484.  ChaseCom and e-Pinnacle, likewise, served a total of five

FCSCs, and the only equipment either owned was conference bridge equipment; they did not

own any of the equipment typically used to provide competitive LEC services to the public.  Id. 

All three CLEC defendants ceased operation without complying with Commission discontinua-

tion of service rules.  Id. at 3485.
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In 2010, the Utah public service commission (PSC) characterized All American as a mere

shell company that lacked technical, financial, and managerial resources to serve customers as it

had represented it would; found that All American never intended to comply with its state

authorization; revoked All American’s authorization; and ordered All American to withdraw

from the state.  Id.  The state’s revocation order depicted collusion between All American and

Beehive and determined Beehive was party to All American’s scheme and aided All American in

its illegal operation.  Id. at 3486.  The state rescinded All American’s authorization concluding

All American did not merit the privileges obtained therein, which included the right to levy

access charges.  Id.

Turning to AT&T’s complaint against the CLEC defendants, the Commission concluded

that the extensive record in the case overwhelmingly supported the conclusion that the CLEC

defendants were sham CLECs “created to capture access revenues that could not otherwise be

obtained by lawful tariffs,” and therefore, billing AT&T for access charges in furtherance of this

scheme constituted an unjust and unreasonable practice in violation of § 201(b).  Id. at 3487-88

(internal quotation marks omitted).  Agreeing with the PSC’s findings, the Commission held that

the CLEC defendants never intended to be bona fide CLECs but instead intended to contravene

the prohibition from providing service in Beehive’s service areas; Beehive masterminded the

sham that allowed the traffic pumping arrangements to continue at rates that would have been

unsustainable if Beehive had remained a § 61.39 carrier and created the CLEC defendants who

were not subject to NECA’s requirements and thus could benchmark their rates.  Id. at 3489. 

The Commission observed that even after the CLEC defendants took over, the callers still used

the same telephone numbers used when Beehive carried the traffic, the calls were routed through

the same facilities, Beehive still charged the IXCs for transporting the calls, and Beehive still

made money off the traffic.  Id.
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The Commission rejected the CLEC defendants’ argument that they were lawfully billing

AT&T at benchmarked rates that were compliant with § 61.26(b)(1) reasoning the CLEC defen-

dants were not competing with Beehive, rather Beehive and CLEC defendants were collabor-

ating to circumvent the Commission’s CLEC access charges and tariff rules, compliance with

which would have ended the traffic pumping scheme.  Id. at 3491.  The Commission also

distinguished that in Jefferson Telephone, upon which the CLEC defendants relied, although the

Commission held that the IXC had not demonstrated the revenue sharing violated § 201, it

emphasized its narrow holding was based upon the specific facts presented and that it expressed

no view whether a different record could have demonstrated the revenue sharing arrangement

did, in fact, violate sections of the Act.  Id. at 3491-92 (citing Jefferson Telephone, 16 FCC Rcd.

at 16137).  The Commission next rejected the CLEC defendants’ contention that AT&T was

attacking non-party Beehive’s rates clarifying that the gravamen of AT&T’s complaint was that

the CLEC defendants were operating sham entities to purposefully inflate access charges IXCs

had to pay, and thus it was the CLEC defendants’ conduct, not Beehive’s rates, that was at issue. 

Id. at 3492.

The Commission also granted count two of AT&T’s complaint finding the CLEC defen-

dants violated §§ 203 and 201(b) by billing AT&T for services not provided pursuant to a valid

and applicable tariff reasoning that neither the traffic nor the billing complied with the terms of

the filed tariffs.  Id.  The Commission dispelled the CLEC defendants’ contention that as CLECs,

they had unfettered ability to provide interstate services nationwide without regard to tariff

limitations stating,

CLECs have blanket Section 214 authority under Section 63.01 of our rules to provide
domestic, interstate communications services, but the blanket authority extends only to
entry certification requirements for initial operating authority; it does not impact
CLECs’ obligations under any other section of the Act or Commission rules.  Accor-
dingly, until a CLEC files valid interstate tariffs under Section 203 of the Act or enters
into contracts with IXCs for the access services it intends to provide, it lacks authority
to bill for those services.  In addition, Defendants’ assertion that the geographic scope
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of their tariffs is merely “illustrative” and “not binding if the carrier actually provides
the service in territory not identified in its interstate tariff” is inconsistent with Section
203 and the “filed tariff” doctrine.  Finally, contrary to Defendants’ characterization, the
geographic limitations in their tariffs were not mere “technical defects” or “ministerial
errors.”  Rather, they are terms fundamental to whether the access tariffs apply at all. 
Defendants have offered no justification for deviating from Section 203 and the filed
tariff doctrine, and they may not simply pick and choose the provisions of their Tariffs
with which they will comply.

Id. at 3493-94 (emphasis added) (footnotes omitted).

The Commission next reasoned that the CLEC defendants did not terminate calls within

the meaning of their tariffs and therefore could not bill for access services thereunder.  Id. at

3494.  The Commission explained that although the tariffs defined switched access service as

calls originating from, or terminating to, end users on the CLEC defendants’ networks and it

defined end users as users of local telecommunications carriers’ service who are not carriers, the

CLEC “[d]efendants were sham entities that did not provide local telecommunications services

or terminate calls to any ‘user’ of local telecommunications services.”  Id.  The Commission

noted that the CLEC defendants (1) admitted they had no written agreements for, nor provided

any local services to, any customers pursuant to the tariffs; (2) never registered the FCSCs

accounts into their billing, accounting, and ordering systems; and (3) never billed the FCSCs for

local telecommunications services, charged subscriber line charge, universal service fee, or

carrier common line charges, nor did the FCSCs ever order local telecommunications services or

pay for such services from the CLEC defendants.  Id. at 3494-95.

In rejecting the CLEC defendants’ contention that the PSC’s findings were irrelevant to its

analysis, the Commission reasoned that the PSC conducted extensive proceedings into All

American’s operations and its findings were credible and independently supported by the record. 

Id. at 3495.  The Commission also found no “factual basis for concluding that All American’s

Nevada operations or ChaseCom’s and e-Pinnacle’s Utah operations differed in any material

respect from All American’s Utah operations.”  Id.
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The Commission dismissed the CLEC defendants’ assertion that the Farmers decisions had

no bearing on the case reasoning parties had to comply with the terms of their respective tariffs

and under the CLEC defendants’ tariffs, the FCSCs were not users of local telecommunications

services provided by the CLEC defendants.  Id.

d. FCC: All American Reconsideration II

The CLEC defendants filed a petition for reconsideration of All American II, which the

Commission denied on procedural grounds finding the issues raised in the petition had either

been considered and rejected in All American II or should have been raised before the release of

All American II.  AT&T Corp. v. All Am. Tel. (All Am. Recon. II), 29 FCC Rcd. 6393, 2014

WL 2599363 (June 10, 2014).  On the merits of the petition, the Commission rejected the CLEC

defendants’ procedural, discovery, and jurisdictional challenges as baseless.  Id. at *3.  The

Commission specifically rejected the CLEC defendants’ challenge that the Commission did not

have jurisdiction to consider what, or if, AT&T must pay for services provided by the CLEC

defendants, clarifying that All Am. Recon. I did state that a customer-carrier’s failure to pay

another carrier’s tariffed charges was a collection action that did not give rise to a claim under

Section 208, but it said nothing about a customer’s claims against carriers concerning the

carriers’ unjust and unreasonable conduct.  All Am. Recon. II, 29 FCC Rcd. at *3.

The Commission also disposed of the CLEC defendants’ allegation that the Commission

was biased noting that aside from a series of orders adverse to the CLEC defendants’ interests,

the CLEC defendants provided no evidence of bias.  Id. at 3-4.  Finally, the Commission dis-

missed the CLEC defendants’ suggestion that All American II contravened the Commission’s

findings in In re: Connect Am. Fund – Transformation Order (Connect America Order), 26 FCC

Rcd. 17663, 17667 (2011), aff’d sub nom. In re: FCC, 753 F.3d 1015 (10th Cir. 2014), empha-

sizing that the Connect America Order took steps to restrict “wasteful arbitrage schemes” and

identified access stimulation as “one of the ‘most prevalent arbitrage activities.’”  All Am.
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Recon. II, 29 FCC Rcd. at *4 (quoting Connect America Order, 26 FCC Rcd. at 17873).  The

Commission reasoned that contrary to the CLEC defendants’ assertions, the Connect America

Order did not “‘expressly legitimize’ access stimulation in every instance” nor did it insulate the

CLEC “[d]efendants from the consequences of a finding that their conduct was unjust, unreason-

able, and unlawful, in violation of the Act and the Commission’s rules.”  Id.16

The case in the U.S. District Court for the Southern District of New York remains stayed

pending the outcome of the supplemental damages proceeding AT&T filed with the Commis-

sion.  See All Am. Tel. Co. v. AT&T Corp., 1:07-cv-00861-WHP (S.D.N.Y.), ECF No. 132.

3. FCC: AT&T v. YMax

On September 14, 2010, YMax Communications Corp. (YMax), a nationwide CLEC, filed

a complaint against AT&T in the U.S. District Court for the Northern District of California for

failure to pay charges for switched access services it purportedly provided to AT&T.  See YMax

Commc’ns, Corp. v. AT&T & Bellsouth Long Distance, Inc., 4:10-cv-04115 (N.D. Cal.), ECF

No. 1.  On October 26, 2010, AT&T answered the complaint and filed six counterclaims against

YMax, including claims for violations of §§ 203(c) and 201(b) of the Act.  Id., ECF No. 15.

On November 9, 2010, AT&T filed a fourteen-count formal complaint with the FCC under

§ 208 of the Act against YMax alleging, inter alia, YMax violated §§ 203(c) and 201(b) of the

Act by assessing AT&T interstate switched access charges that were not authorized under

YMax’s tariff.  AT&T Corp. v. YMax Commc’ns Corp., 26 FCC Rcd. 5742, 5742 (2011).  On

January 14, 2011, the U.S. District Court for the Northern District of California stayed YMax’s

16 The Commission also dismissed a petition for reconsideration filed by Beehive holding
(1) Beehive did not satisfy the requirements of non-party petitioner, (2) Beehive had not been
deprived of the opportunity of having the issues regarding its tariffed heard before a neutral-
decision maker, and (3) Beehive offered no credible justification for not seeking to intervene
earlier in the proceeding.  All Am. Recon. II, 29 FCC Rcd. at *5-6.
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case pending the outcome of the FCC proceeding.  YMax Commc’ns, 4:10-cv-04115 (N.D.

Cal.), ECF No. 66.

In its decision, the Commission detailed that YMax, a certificated CLEC, lacked typical

local exchange carrier characteristics: YMax did not provide a physical transmission facility

connecting YMax to the premises of any carrier or non-ISP entity; YMax had no customers that

purchased local exchange service from YMax’s state tariffs; YMax did not access or collect

universal service fund (USF) or end user common line (EUCL) fees; and YMax did not have the

capacity to effectuate the selection of preferred IXC (PIC) and therefore did not assess or collect

any PIC charges.  YMax, 26 FCC Rcd. at 5743-44.  Instead, YMax could only participate in the

transmission of calls at issue by way of its working relationship with Magic Jack, L.P. (Magic

Jack), which marketed and sold a device, the magicJack (the MJ device), for $39.95, that enabled

use of the Internet to make and receive calls throughout North America.  Id. at 5744.  The MJ

device had a USB “dongle” that plugged into a computer’s USB port, and a telephone jack that

could be plugged into an ordinary landline telephone.  Id.  Magic Jack relied on YMax to obtain

telephone numbers and interconnection to the public switched network (PSTN) for purchasers of

the MJ device; all the calls at issue in the case involved use of the MJ device.  Id.

Purchasers of the MJ device had to register the device on Magic Jack’s website by signing

a terms of service click agreement that required the purchaser to separately procure high speed

internet access service through a third-party ISP provider.  Id. at 5745.  The agreement stated

that it constituted “the entire agreement between you and magicJack and YMAX . . . and governs

your use of the magicJack device . . . and Software and items and/or services which may be

provided by YMAX, [and] it trumps any prior agreements between you and magicJack . . .

and/or YMAX.”  Id. (alterations in original) (emphasis added).

In dispute were two types of calls for which YMax billed AT&T originating/terminating

switched access charges: calls initiated by an AT&T long distance customers to a called party
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and calls received from a calling party to an AT&T toll-free long distance customer.  Id.  A call

initiated by an AT&T long distance customer would be delivered by a LEC to AT&T’s point-of-

presence (POP) in the LATA where the initiating caller was located; and AT&T would transport

the call and hand it off to the LEC that serviced the called party, which would then deliver the

call to one of YMax’s points of interconnection (POIs).  Id. at 5745-46.  However, most of

YMax’s POIs existed only on paper and had no physical presence; YMax had no equipment of

its own and did not lease any space at these “empty POIs,” instead, at these locations, AT&T

exclusively provided YMax the equipment, facilities, configurations, and interconnections.  Id. at

5746.  Once at the empty POIs, the call was picked up by a private digital signal 1 (DS-1) line

provided to YMax by AT&T, and then transported to Dallas, Texas, where YMax’s equipment

was collocated in an AT&T facility.  Id.  YMax’s equipment (an access gateway, servers, and a

router) converted the call from a time-division multiplexing (TDM) to an IP format, and then

under AT&T’s managed Internet service contract, the call was sent back to AT&T’s Dallas

facility over a single, high-capacity line, from which AT&T sent the call over the Internet to one

or more ISPs, the last of which delivered the call to the called party’s MJ device.  Id.

YMax billed AT&T, purportedly pursuant to YMax tariff, terminating switched access

charges for calls routed to, and from, the MJ devices.  Id. at 5747.  After unsuccessfully

disputing these charges, AT&T filed a formal complaint with the FCC alleging, inter alia, that

YMax did not provide switched access services as defined in its tariff and therefore violated §§

203(c) and 201(b) of the Act by billing for services not provided pursuant to its tariff.  Id.

In determining whether YMax provided AT&T switched access services, the Commission

noted that under the terms of YMax’s tariff, switched access was available to IXCs for use in

furnishing services to end users through a two-point communication path between the IXC’s

premises and the end users premises, which YMax’s tariff defined as “[t]he premises specified

by the Customer or End User for termination of access services at the End User’s physical
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location.”  Id. at 5749 (alteration in original).  Based upon this definition, the Commission

reasoned that “the term, ‘End User’ is integral to the meaning of ‘Switched Access Service,’”

and that “YMax provides Switched Access Service under its Tariff if – and only if – a call

involves an ‘End User’ as defined in the Tariff.”  Id.  The Commission concluded that YMax did

not provide switched access service stating,

YMax may assess Switched Access Service charges on AT&T pursuant to its Tariff
only if YMax provided Switched Access Services to AT&T as described in the Tariff. 
YMax’s Tariff describes Switched Access Service as a service involving originating and
terminating calls to an “End User.”  An “End User,” in turn, is defined as a person or
entity who “uses” a YMax service “under the terms and conditions of [its] tariff.”  No
such End User exists here because: (i) no Called/Calling Party uses YMax’s End User
Access service under section 5 of the Tariff; and (ii) no Called/Calling Party uses
Switched Access Service under section 3 of the Tariff, because under the terms of the
Tariff, Switched Access Service is available only to IXCs, not to any Called/Calling
Party.  Thus, YMax did not provide Switched Access Service to AT&T within the
meaning of the Tariff because YMax did not originate calls from, or terminate calls to,
an End User.  YMax’s charges to AT&T for such Service therefore violate sections
203(c) and 201(b) of the Act.

Id. at 5755 (alterations in original) (footnote omitted).

The Commission went on to find that apart from the absence of end users under the tariff,

YMax’s charges for end office switching rate elements and switched transport rate elements

were likewise not authorized by YMax’s tariff.  Id. at 5755-59.  In concluding YMax had not

provided switched access service within the meaning of the tariff, the Commission rejected

YMax’s construction of various terms in the tariff as “contrary to the common meaning of these

terms in the telecommunications industry” and that “even if YMax’s construction of these terms

were plausible – and it is not – it would, at best, merely show that their meaning is ambiguous

and . . . [the Commission] would be bound to resolve the ambiguities against YMax, the drafter.” 

Id. at 5759.  Thus, the Commission granted AT&T’s complaint as to counts three and four and

authorized AT&T to file a supplemental complaint for damages.  Id. at 5743 & n. 6.
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YMax timely filed a petition for reconsideration, AT&T Corp. v. YMax Commc’ns Corp.,

28 FCC Rcd. 10011, 10012 (2013); however, while the petition was pending, AT&T and YMax

informed the Commission that they had settled their disputes, YMax withdrew its petition for

reconsideration, AT&T informed the Commission it would not file a supplemental complaint for

damages, and AT&T withdrew its informal complaint.  Id.  The parties also filed a stipulation of

dismissal in the district court proceeding.  See YMax Commc’ns, 4:10-cv-04115 (N.D. Cal.),

ECF No. 130.

4. Northern Valley Cases

Northern Valley Communications, LLC (Northern Valley), a South Dakota CLEC, filed

lawsuits in the U.S. District Court for the District of South Dakota against four IXCs:  N. Valley

v. MCI Communications Services, Inc., d/b/a Verizon Business Services (MCI), 1:07-cv-01016-

KES (D.S.D.); N. Valley v. Sprint, 1:08-cv-01003-KES (D.S.D.); N. Valley v. AT&T, 1:09-cv-

01003-CBK; and N. Valley v. Qwest, 1:09-cv-01004-CBK, to recover amounts the respective

interexchange carriers allegedly owed Northern Valley for unpaid originating and terminating

access charges.  Northern Valley asserted claims for breach of contract, breach of implied

contract, violations of §§ 201 and 203 of the Act, collection actions pursuant to South Dakota

tariffs, and unjust enrichment.  The IXCs filed counterclaims against Northern Valley and

various FCSCs for violations of §§ 201, 203, and 254 of the Act and South Dakota’s tariff law,

as well as claims for common law unfair competition, breach of contract, civil conspiracy, unjust

enrichment, and declaratory judgment alleging the CLECs and the FCSCs engaged in traffic

pumping schemes.

The district court considered various motions in each of the cases and thereafter referred

questions to the FCC and stayed three cases; the fourth case, N. Valley v. MCI, 1:07-cv-

04147, settled.
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a. FCC: Qwest v. Northern Valley (N. Valley I)

Qwest’s formal complaint with the FCC alleged that Northern Valley’s interstate access

service tariff violated § 201(b) and requested that the Commission order Northern Valley to

withdraw its tariff.  Qwest Commc’ns Co. LLC v. N. Valley Commc’ns, LLC (N. Valley I), 26

FCC Rcd. 8332, 8332 (2011).

In considering Qwest’s complaint, the Commission first distinguished ILEC and CLEC

tariff regimes distinguishing that “ILECs are required to publish the rates, terms, and conditions

applicable to their access service in tariffs filed with the Commission.”  Id. at 8334.  The Com-

mission noted that since their promulgation, Commission rules have defined “end user” as “any

Customer of an Interstate or Foreign Telecommunications Service that is not a carrier,” and that

the Commission “also has required that ILEC access tariffs define ‘end user’ as ‘any customer of

an interstate or foreign telecommunications service that is not a carrier.”  Id. (noting the rules

were promulgated in 1983 in anticipation of the AT&T divestiture).  The Commission compared

that although CLECs had the ability to “impose interstate access charges either through tariffs or

contracts negotiated with IXCs,” by 2001, CLEC rates were found on average to be well above

the ILECs’ rates for similar service.  Id. at 8335.  Thus, from that point on, the Commission pro-

hibited “CLECs from tariffing switched access rates that were higher than the switched access

rates of the ILEC serving the same geographic area in which the CLEC was located,” that is,

CLEC switched access rates were to be “benchmarked” against ILEC rates.  Id. (citing Seventh

Report and Order, 16 FCC Rcd. at 9931).  The Commission noted that a CLEC could, however,

impose higher switched access rates by negotiating with the respective IXCs.  Id.  The Com-

mission reiterated its prior holding in the Seventh Report and Order that “a CLEC may assess

tariffed switched access charges at the appropriate benchmark rate only for calls to or from the

CLEC’s own end users.”  Id.
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The Commission then addressed Northern Valley’s tariff, which originally defined an end

user as “any Customer of an Interstate or Foreign Telecommunications Service that is not a

carrier,” that was amended in 2010 adding the sentence:  “An End User need not purchase any

service provided by [Northern Valley].”  Id. (alteration in original).  The Commission deemed

the tariff unlawful reasoning Commission “rules and orders establish that a CLEC may tariff

access charges only if those charges are for transporting calls to or from an individual or entity to

whom the CLEC offers service for a fee.”  Id. at 8336.  The Commission explained that the

Seventh Report and Order promulgated rules, including 61.26(a)(3), which states that “[i]nter-

state switched exchange access services shall include the functional equivalent of the ILEC

interstate exchange access services typically associated with the . . . rate elements [found in

ILEC access service tariffs],” which thus requires that “tariffed CLEC charges for ‘interstate

switched exchange access services’ be for services that are ‘the functional equivalent’ of ILEC

interstate switched exchange access services.”  Id. (second and third alteration in original)

(quoting 47 C.F.R. § 61.26(a)(3)).  The Commission reiterated that a CLEC provides “the

‘functional equivalent’ of an ILEC’s access services only if the CLEC transmits the call to its

own end user” and that clearly, “when a CLEC is not transporting traffic to or from its own end

user, the CLEC is not providing the functional equivalent of ILEC access services and thus not

entitled to charge the full tariffed benchmark rate.”  Id.  The Commission emphasized that “[a]

CLEC’s ‘own end-users’ do not include entities that receive free services from the CLEC,”

rather, as repeatedly stated, “‘end user’ has been defined by the Commission’s ILEC access

charge rules and orders for more than 25 years as a ‘customer of an interstate or foreign tele-

communications service,’” id. at 8337 (quoting 47 C.F.R. § 69.2(m)), and that “[t]he Act, in turn,

defines ‘telecommunications service’ as ‘the offering of telecommunications for a fee,’” id.

(quoting 47 U.S.C. § 153(53)).  The Commission concluded that because Northern Valley’s tariff

“purports to permit Northern Valley to charge IXCs for calls to or from entities to whom
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Northern Valley offers its services free of charge, . . . the Tariff violates the Commission’s

CLEC access charge rules . . . , and consequently also violates section 201(b) of the Act.”  Id.

The Commission rejected Northern Valley’s argument that the dictionary definition of

“customer” is not only a person who buys, but may also be “a person with whom one has

dealings,” remarking that in the context relevant to this dispute, “customer clearly means a

paying customer.”  Id. (internal quotation marks omitted).  The Commission also dismissed

Northern Valley’s assertion that its tariff was lawful even if Northern Valley did not provide the

“functional equivalent” of ILEC exchange access because the Act’s “exchange access” definition

imposes no requirement that a LEC receive payment from the individual or entity placing or

receiving the call reasoning that Northern Valley must not only comply with the Act, but with

the Commission’s rules and orders, too.  Id. at 8338.  Thus, the Commission announced that “if

Northern Valley wishes to charge IXCs for terminating calls to entities that pay no fees, it must

do so through a negotiated contract.”  Id.

Northern Valley also contended that there was no authority requiring tariff definitions to

mimic the definitions in the Commission’s rules, and that the Commission should analyze the

complaint by referencing the tariff’s terms as occurred in Farmers I.  Id. at 8339.  The Commis-

sion noted that at issue in Farmers I was whether Farmers had complied with an otherwise valid

tariff; there was no contention as to the lawfulness of the tariff as in the present case.  Id.

The Commission also rejected Northern Valley’s defense that the failure to act on Qwest’s

petition to reject, or suspend and investigate Northern Valley’s tariff precluded Qwest’s § 208

complaint noting that the rejection or suspension of a CLEC tariff was more demanding than the

burden in a § 208 complaint proceeding.  Id. at 8340.  Finally, the Commission rejected Northern

Valley’s assertion that Qwest violated Commission Rule 1.721(a)(8) by not paying the disputed

charges as set forth in the dispute resolution provisions of Northern Valley’s tariff reasoning that
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compliance with a tariff’s dispute resolution provision is not the standard for determining satis-

faction of Commission Rule 1.721(a)(8).  Id.

b. FCC: N. Valley Reconsideration I

Northern Valley filed a petition for reconsideration of Northern Valley I, which the Com-

mission dismissed as procedurally defective noting Northern Valley repeated many of the same

arguments addressed and rejected in Northern Valley I and that Northern Valley also raised new

arguments that could have been raised earlier.  Qwest Commc’ns Co. LLC v. N. Valley

Commc’ns, LLC (N. Valley Recon. I), 26 FCC Rcd. 14520, 14522 (2011).  Nonetheless, the

Commission considered the merits of Northern Valley’s new argument that the Seventh Report

and Order, specifically Commission Rule 61.26, did not require a CLEC’s tariffed access

charges to be for providing telecommunication services for a fee.  Id. at 14523.  Rejecting the

argument, the Commission reasoned that precedent and rules of statutory construction require

“end user,” as used in Commission Rule 61.26, to be construed as having the same meaning as

when it is used in different but related Commission rules, which, for 25 years, have defined end

user to mean “an individual or entity to whom telecommunications are offered for a fee.”  Id. at

14524.  The Commission further noted that Commission Rule 61.26 requires “tariffed CLEC

access charges be for services that are the ‘functional equivalent’ of ILEC access services” and

because the Seventh Report and Order specified that a CLEC provides the “functional

equivalent” of ILEC access charges if it provides access to its end user, “a CLEC’s access

service is ‘functionally equivalent’ only if the CLEC provides access to its end user, or paying

customer.”  Id. at 14524.  The Commission also rejected Northern Valley’s argument that

because the Seventh Report and Order did not consider nor discuss whether a CLEC providing

free access service to an entity provides functionally equivalent service, the order had no bearing

on the issue noting that Northern Valley’s argument failed to explain why the Seventh Report

and Order did not, therefore, specifically redefine end user and that it defied logic to conclude
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the Commission “would have used ‘end user’ differently from how that term was used in the

very rule it was clarifying.”  Id. at 14525.  The Commission further noted that the Commission’s

“longstanding policy that users of the local telephone network for interstate calls should be

responsible for a reasonable portion of the costs that they cause,” and therefore, “construing ‘end

user’ to mean a customer of a telecommunications services offered for a fee [was] consistent

with the Commission’s goal of ensuring that neither IXCs nor end users are charged an unfair

share of the LEC’s costs in transporting interstate calls.”  Id.  The Commission disposed of

Northern Valley’s contention that its holding in N. Valley I was inconsistent with the

Commission’s long-standing precedent of not regulating the CLEC-end user relationship

explaining that CLECs are free to offer their services for any fee or no fee at all, but if a CLEC

“chooses to assess access charges upon IXCs by tariff, the individuals or entities to whom

Northern Valley provides access must be ‘end users’ (i.e., paying customers).”  Id.

The Commission also dispelled Northern Valley’s contention that N. Valley I was incon-

sistent with the Commission’s Farmers decisions that pronounced that a LEC could provide a

free subscription to its local customers as long as the tariff so provided.  Id.  The Commission

pointed out that Farmers I was predicated upon the understanding that the FCSCs were obligated

to pay for service and for subscriber line charges, whereas Northern Valley’s tariff had no

requirement that the FCSCs pay at all for services.  Id. at 14526.  Furthermore, upon reconsider-

ation of Farmers I, the Commission held that the flow of money between Farmers and the FCSCs

was essential to its analysis; thus, because the facts newly revealed upon reconsideration demon-

strated that the FCSCs did not subscribe to any tariffed service, Farmers’ reliance on the free

subscription characterization was unavailing.  Id.  The Commission, once again, dismissed the

argument that the Commission’s order on reconsideration of Farmers I had no effect because it

was not issued within 90 days, as a misstatement of § 405(b)(2), and that even if the Commission

had not met the statutory 90-day provision, it would not nullify the effect of the subsequent order
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because § 405(b)(2) says nothing about losing jurisdiction if the Commission does not act within

90 days.  Id.  Nor did Commission Rule 1.106(n) require the Commission to suspend the effec-

tiveness of Farmers I in order to retain authority to reconsider that decision rather Rule 1.106(n)

requires regulated entities to comply with an order that is subject to a pending petition for recon-

sideration unless the Commission specifically suspends the effectiveness of the order.  Id.

Non-party Aventure also filed a petition for reconsideration, which the Commission

dismissed as it had done with Aventure’s petition for reconsideration of All American I, reason-

ing Aventure had shown neither of the two requirements of a non-party seeking reconsideration,

that is, (1) that its interests had been adversely affected by the order, nor (2) that it had good

reason for not participating in the earlier stages of the proceeding.  Id. at 14527.

c. FCC: Sprint v. N. Valley (N. Valley II)

Sprint’s formal complaint with the FCC similarly alleged that Northern Valley’s interstate

access service tariff violated § 201(b).  Sprint also requested that the Commission declare

Northern Valley’s tariff void ab initio, or in the alternative, to find Northern Valley’s tariff

access rates were unreasonable, and therefore unlawful.  Sprint Commc’ns Co. LP v. N. Valley

Commc’ns, LLC (N. Valley II), 26 FCC Rcd. 10780, 10780 (2011).

The Commission reiterated its holding in N. Valley I that Northern Valley’s tariff violated

Commission Rule 61.26 as clarified by the Seventh Report and Order and § 201(b), most signifi-

cantly with respect to the tariff’s definition of end user.  Id. at 10783-84.  The Commission also

found the jurisdictional reporting requirements, deposits, billing disputes, and attorney fees pro-

visions of Northern Valley’s tariff were unreasonably vague and violated § 201(b), but that the

late payment fee provision was not.  Id. at 10786-87.  The Commission denied Sprint’s request to

find the tariff void ab initio reasoning Sprint had not established that Northern Valley engaged in

furtive concealment; instead, the Commission ordered Northern Valley to revise its tariff.  As it

had in N. Valley I, the Commission found Northern Valley’s affirmative defense of unclean
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hands lacked merit reasoning that even if such a defense were available in a § 208 proceeding,

Northern Valley had not established that Sprint refused to pay amounts invoiced pursuant to the

tariff.  Id. at 10790.  The Commission also found meritless Northern Valley’s assertion that

Sprint failed to negotiate in good faith explaining that Sprint’s pre-complaint letter informed

Northern Valley no complaint would be filed if Northern Valley withdrew its tariff and that

Sprint also communicated to Northern Valley a willingness to listen and to entertain other ideas

to resolve the issues.  Id.

d. FCC: N. Valley Reconsideration II

The Commission summarily denied Northern Valley’s petition for reconsideration, Sprint

Commc’ns Co. L.P. v. Northern Valley Commc’ns, LLC (N. Valley Recon II), 26 FCC Rcd.

16549, 16549 (2011), explaining that it had addressed the same issue and made the same

findings in N. Valley I and N. Valley Recon. I, and thus incorporated by reference the holding

and discussion in those decisions.

e. D.C. Circuit: Northern Valley v. FCC

Northern Valley sought judicial review of N. Valley I, N. Valley II, N. Valley Recon I, and

N. Valley Recon II orders before the U.S. Court of Appeals for the District of Columbia Circuit

contending the N. Valley decisions contradicted Farmers I and II, the FCC violated its own

precedent by directly regulating the relationship between the CLEC and the end user, and the

FCC impermissibly interpreted the Act as precluding Northern Valley’s tariff provision requiring

the IXC to dispute a charge in writing within ninety days.  N. Valley v. FCC, 717 F.3d 1017,

1019 (D.C. Cir. 2013).  The court reviewed Northern Valley’s challenges and denied the peti-

tions for review reasoning (1) the Commission’s decisions did not contradict Farmers I or

Farmers II because in those decisions, the Commission construed only the tariff at issue and did

not address FCC regulations as it did in the N. Valley I and N. Valley II; (2) the Commission’s

N. Valley decisions resulted in the FCC regulating only the relationship between the CLEC and
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the IXC, and not the relationship between the CLEC and the end user; and (3) the Commission

properly concluded that Northern Valley’s tariff provision requiring any dispute to be presented

in writing within ninety days conflicted with the two-year statute of limitations contained in §

415(b) reasoning that although contracts may shorten statutes of limitation, CLEC’s tariffs are

unilaterally imposed and thus contract principles that permit the shortening of a statute of limita-

tions do not apply.  Id. at 1019-20 (citing MCI Worldcom Network Servs., Inc. v. Paetec

Commc’ns, Inc., 204 F. App’x 271, 272 (4th Cir. 2006) (unpublished per curiam)).

During the pendency of the referrals to the FCC and the petition for review to the U.S.

Court of Appeals for the District of Columbia Circuit, the claims between the IXCs and Northern

Valley settled in all cases before the U.S. District Court for the District of South Dakota.  The

IXCs also settled claims between the FCSCs in all cases, with the exception of claims between

Qwest and FCSC Global Conferencing Partners, in case number 1:09-cv-01004 (D.S.D.), which

were stayed on June 28, 2013, when GCP filed a notice of bankruptcy.

5. Sancom and Splitrock Cases

During the same general time frame as the Northern Valley cases were filed, another South

Dakota CLEC, Sancom, Inc. (Sancom), filed similar lawsuits in the U.S. District Court for the

District of South Dakota against MCI, Sprint, AT&T, and Qwest: Sancom v. MCI, 4:07-cv-

04106-KES (D.S.D.); Sancom v. Sprint, 4:07-cv-04107-KES (D.S.D.); Sancom v. AT&T, 4:08-

cv-04211-KES (D.S.D.); and Sancom v. Qwest, 4:07-cv-04147-KES (D.S.D.), respectively. 

South Dakota ILEC, Splitrock Properties, Inc. (Splitrock), also filed similar lawsuits against

Qwest and Sprint: Splitrock v. Qwest, 4:08-cv-04172-KES (D.S.D.), and Splitrock v. Sprint,

4:09-cv-04075-KES (D.S.D.), respectively.

In Sancom’s cases against Sprint, AT&T, and Qwest, the IXCs filed counterclaims against

Sancom; in their respective cases, Sprint and Qwest also filed third-party claims against various
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FCSCs.  The cases were eventually stayed for referral of questions to the FCC.17  While the

referral questions were pending before the FCC, Sancom settled its claims and counterclaims in

its cases against AT&T and Sprint.  Sprint also settled its third-party claims against the FCSCs. 

The Sancom case against Qwest, including counterclaims and third-party claims, remained.

In the Splitrock cases, Sprint and Qwest filed counterclaims against Splitrock; Qwest also

filed third-party claims against South Dakota ILEC Alliance Communications Cooperative, Inc.,

and FCSC Free Conferencing Corporation.  In March and July 2010, the district court referred

questions to the FCC in both the Splitrock cases.  For efficiency in considering similar issues

then pending before the FCC, the FCC’s Market Disputes Resolution Division determined that

one IXC, Qwest, would file a complaint against the LEC, while the remaining IXCs would file

informal complaints against the LEC and participate in the proceedings through amicus briefs.18 

On October 4, 2010, Sprint and Splitrock informed the district court of the status of the referral

to the FCC and advised that they were exploring the possibility of mediation.  On September 13,

2011, Splitrock and Sprint filed a stipulation of dismiss and the court entered an order dismissing

the case.  Splitrock v. Sprint, 4:09-cv-04075-KES (D.S.D.), ECF No. 49.

On January 21, 2011, Splitrock and Qwest submitted a joint status report to the district

court indicating Qwest had filed its formal complaint against Sancom with the FCC and that

Splitrock and Qwest agreed to await the Commission’s Qwest v. Sancom decision with the

expectation that resolution of issues in that case would allow for a narrowing of the issues in the

Splitrock cases.

17 Sancom’s case against MCI was consolidated with Northern Valley’s case against MCI,
1:07-cv-01016-KES (D.S.D.).  MCI amended its counterclaims against Sancom and Northern
Valley and also brought third-party claims against several FCSCs.  However, MCI, the CLECs,
and the FCSCs settled their claims against one another, and therefore the district court did not
refer questions in that case to the FCC.

18 The FCC also bifurcated the referred issues.
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a. FCC: Qwest v. Sancom (Sancom I)

On March 5, 2013, the Commission issued its order on the first consolidated referral

question.  Qwest Commc’ns Co., LLC v. Sancom, Inc., 28 FCC Rcd. 1982 (2013).  The Com-

mission found, with regard to the traffic at issue, Sancom’s interstate switched access charges

were unlawful because “Sancom did not have ‘end users’ that were billed or paid for service, as

required by [Sancom’s] [t]ariff.”  Id. at 1982-83.

The Commission described that Sancom and FCSCs Free Conferencing Corporation and

Ocean Bay Marketing (Ocean Bay) entered into agreements under the terms of which Sancom

and the FCSCs would split access charge revenue that was the result of high volume originating

and terminating interexchange traffic.  Id.  The Commission detailed that under Free Confer-

encing’s agreement with Sancom, Free Conferencing had a bridge at Sancom’s central office,

Sancom assigned telephone numbers for Free Conferencing to use, Sancom provided various

circuitry and equipment, and switching function; in turn, Free Conferencing would provide

Sancom minutes of use, for which Sancom would pay Free Conferencing a per-minute fee once

Qwest paid Sancom’s related switched access charges.  Id. at 1983-84.  Free Conferencing did

not pay Sancom any telecommunications fees, USCs, or taxes.  Id. at 1984.

Ocean Bay provided advertising services to third parties by dialing 8YY calls and playing

automated messages.  Id.  Sancom’s agreement with Ocean Bay similarly involved Sancom pro-

viding a location for Ocean Bay’s dialing equipment, suppling various circuitry and equipment,

and switched functions; in turn, Ocean Bay provided a minimum minutes of use, for which

Sancom agreed to pay Ocean Bay a per-minute fee after Qwest paid Sancom’s related switched

access charges.  Id. at 1984-85.

Sancom’s tariff during the relevant period defined switched access as follows: 

Switched Access Service, which is available to customers for their use in furnishing
their services to end users, provides a two-point communications path between a
customer designated premises and an end user’s premises, . . . provides for the ability
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to originate calls from an end user’s premises to a customer designated premises, and
to terminate calls from a customer designated premises to an end user’s premises in the
LATA where it is provided . . . .

Id. at 1985.  “End user” was defined as “any customer of an interstate or foreign telecommuni-

cations service that is not a carrier” and “customer” was defined as “any individual partnership,

association, joint-stock company, trust, corporation, or governmental entity or other entity which

subscribes to the services offered under this [T]ariff, including both [IXCs] and End Users.”  Id.

(alterations in original) (footnotes omitted).  The tariff additionally provided that “that Sancom

shall bill on a current basis all charges incurred by and credits due to the customer under this

tariff and that Sancom will establish a bill day each month for each customer account or advise

the customer in writing of an alternate billing schedule.”  Id. (internal quotation marks omitted). 

The tariff also required Sancom to apply USCs each month to billed charges for interstate access

services provided to end users.  Id.  The Commission noted that neither of Sancom’s agreements

with the FCSCs described monthly charges the FCSCs were to pay Sancom for telecommunica-

tions services, rather the only rates set forth in the agreements were those fees Sancom would

pay to the FCSCs.  Id.

The Commission recapped the district court case Sancom filed against Qwest for its refusal

to pay the switched access charges, which included claims for unjust enrichment, tortious inter-

ference with business relations, violation of South Dakota Deceptive Trade Practices and Con-

sumer Protection Act, and civil conspiracy, noting that the district court granted Qwest’s motion

to dismiss those claims finding they were barred by the filed rate doctrine.  Id.  The district court

then granted Sancom’s motion to stay and referred three questions to the FCC.  Id.

The Commission, addressing the first question in Qwest’s formal complaint – whether the

traffic billed to Qwest falls within the terms of Sancom’s Tariff – reasoned its prior decision in

Farmers II controlled because the definitions of “end user” and “customer” used in Farmers’

tariff were identical to those in Sancom’s tariff.  Id. at 1987.  Recapping Farmers II, the
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Commission noted that in determining that the FCSCs were not end users within the meaning of

Farmers’ tariff, it considered six factors: (1) the parties’ contracts did not contemplate that the

conference calling companies would pay for service, nor did the parties pay for service;

(2) Farmers never treated the FCSCs like other customers – never entered them into billing

systems, Farmers’ regular business records did not indicate the FCSCs purchased tariff end user

service, and Farmers did not bill nor collect payment from the FCSCs; (3) the agreements con-

tained exclusivity clauses and Farmers refused to offer its deals with the FCSCs to other similar

parties; (4) Farmers handled the FCSCs’ traffic differently than traffic to tariffed customers;

(5) the agreements had unique terms that did not resemble traditional agreements for tariffed ser-

vices – Farmers agreed to pay the FCSCs for terminated traffic, Farmers’ deals included differ-

ing minimum usage commitments, duration of the agreements varied, termination notice periods

varied, Farmers’ board of directors approved each FCSCs’ agreement, and the provisions of the

agreements were kept confidential; and (6) Farmers did not timely report revenues from those

services or submit universal service contributions.  Id. at 1988.  The Commission reiterated that

it had concluded, therefore, that neither Farmers nor the FCSCs intended to operate within

Farmers’ tariff and had “purposefully avoided a customer relationship with Farmers’ tariff.”  Id.

(internal quotation marks omitted).  Because the FCSCs were not customers nor end users within

Farmers’ tariff, the Commission found Farmers was not entitled to charge Qwest switched access

charges under the tariff.  Id.  The Commission noted that Farmers II was upheld by the U.S.

Court of Appeals for the District of Columbia Circuit.  Id. at 1989.

The Commission noted that under § 203(c) of the Act, a carrier is required “to provide

communications services in strict accordance with the terms and conditions of its tariff,” and

Sancom’s tariff required calls to originate or terminate with an “end user,” that is, “a customer

that subscribes to the services offered under the [t]ariff.”  Id.  The Commission concluded that

the FCSCs were not end users because Sancom did not bill the FCSCs for, nor did the FCSCs
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pay, switched access services noting that Sancom had not established any sort of genuine billing

relationship with the FCSCs, did not adhere to established practices regarding transmission of

monthly bills, billing system and collection efforts, and did not send monthly bills to the FCSCs. 

Id. at 1989-90.  The Commission rejected Sancom’s argument that it invoiced the FCSCs stating

that the record only contains a handful of invoices, and those were not even for monthly tariffed

charges.  Id. at 1990.  The Commission found the record “flatly contradict[ed]” Sancom’s

assertion that a netting process occurred by which the FCSCs generated revenue for Sancom

sufficient to pay for Sancom’s access charge.  Id.  It similarly refuted Sancom’s argument that

the access charge revenues it received from IXCs justified not charging the FCSCs a monthly

rate explaining that such rationale “is plainly inconsistent with the Tariff’s monthly rates and

billing provisions,” notwithstanding that the record lacked evidence the parties established any

alternative payment arrangement.   Id.

The Commission next found that Sancom and the FCSCs “behaved in a manner incon-

sistent with a tariffed carrier/customer relationship” noting Sancom’s relationship with the

FCSCs resembled those of business partners more than local exchange customers.  Id. at 1991. 

The Commission considered that Sancom did not require the FCSCs to complete standardized

forms other customers were required to complete, avoided similar arrangements with other

entities, and had an exclusivity clause with the FCSCs – all of which undermined Sancom’s con-

tention that it evaluated potential customers on a case by case basis, but instead demonstrated

that Sancom evaluated potential customers by whether they would compete with the FCSCs.  Id.

at 1992.

The Commission also rejected Sancom’s attempt to classify its agreements with the FCSCs

as Individual Case Basis (ICB) arrangements as defined in the tariff noting that while the ICB

defined in the tariff denoted a condition that developed based on the circumstances in each case,

Sancom’s agreements with the FCSCs bore no indications at all that they pertained to the
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services offered under the tariff.  Id. at 1993.  Rather, the “agreements contain[ed] provisions

that not only [were] inconsistent with the Tariff, but that appear[ed] to be purposefully structured

to avoid a traditional tariffed offering”; that is, the agreements contained minimum usage

requirements, required the FCSCs to renegotiate the agreements if Sancom was unable to collect

access stimulation revenues from IXCs, and established a choice of law provision, none of which

were found in the tariff.  Id. (emphasis added).  Acknowledging that while Sancom was not

obligated to post its arrangements with the FCSCs, the Commission was reviewing Sancom’s

compliance with its filed tariff, and the fact that Sancom had confidential agreements with

FCSCs served to bolster the Commission’s conclusion “that Sancom was not acting as a com-

mon carrier indiscriminately serving End Users as defined by the [t]ariff.”  Id. at 1993.  The

Commission was equally unpersuaded by Sancom’s argument that Qwest had unclean hands

because it failed to first pay the amounts it owed Sancom under the tariff reasoning that even if

such a defense were available in a § 208 proceeding, it would have failed because Sancom

unlawfully charged Qwest for tariffed switched access services, thus Qwest’s failure to pay the

charges before disputing them could not have violated any equitable principle.  Id. at 1994.

Thus, the Commission concluded that the FCSCs “were not end users under the [t]ariff

and, therefore, that Sancom was not entitled to charge Qwest for switched access under the

[t]ariff” and by doing so, Sancom violated §§ 203(c) and 201(b) of the Act.  Id.

b. FCC: Sancom Reconsideration I

On April 4, 2013, Sancom filed a petition for reconsideration of Sancom I.  Qwest

Commc’ns Co., LLC v. Sancom, Inc., 28 FCC Rcd. 8310 (2013).  However, on May 31, 2013,

with the petition for reconsideration still pending, the parties filed a joint motion to dismiss

informing the FCC they had resolved their dispute.  The FCC granted their request to dismiss the

pending claims with prejudice.
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On May 1, 2013, in the Splitrock v. Qwest case, Qwest and the ILECs issued a joint status

report to the district court acknowledging the FCC’s issuance of Sancom I and informing that

Splitrock was in the process of evaluating that decision.  Splitrock v. Qwest, 4:08-cv-04172

(D.S.D), ECF No. 92.  In subsequent joint status reports to the district court on November 6,

2013, February 6, 2014, June 2, 2014, and August, 29, 2014, the parties indicated they were

pursuing settlement negotiations.  Id., ECF Nos. 93, 96, 101, 102, and 103.  The parties’ most

recent status report filed on March 16, 2015, indicates that Qwest and the ILECs were still

pursuing settlement.  Id., ECF No. 104.  It appears no formal complaint was filed at the FCC by

or against Splitrock.

c. Sancom v. Qwest v. Free Conferencing, 4:07-cv-04147-KES (D.S.D)

On July 19, 2013, Qwest and Sancom filed with the district court a motion for dismissal of

claims against each other indicating the petition for reconsideration before the FCC had been

dismissed.  4:07-cv-04147-KES (D.S.D), ECF No. 280.  The motion informed, however, that

Qwest’s claims against Free Conferencing remained.  Id.  On August 12, 2013, the district court

granted Qwest and Sancom’s joint motion to dismiss all claims and counterclaims against one

another.  Id., ECF No. 284.

Qwest’s claims against Free Conferencing proceeded to a six-day bench trial in May 2014. 

Id., ECF No. 381.  The district court entered its trial order on November 6, 2014, finding in favor

of Free Conferencing.  Id., ECF No. 407 (Qwest Commc’ns Corp. v. Free Conferencing Corp.,

No. CIV. 07-4147-KES, 2014 WL 5782543 (D.S.D. Nov. 6, 2014)).  On December 4, 2014,

Qwest filed a motion to vacate the judgment.  Id., ECF No. 411.

6. Tekstar Cases

In the U.S. District Court for the District of Minnesota, AT&T and Qwest filed traffic

pumping cases against Minnesota CLEC Tekstar Communications (Tekstar) and various FCSCs:

AT&T v. Tekstar, 0:07-cv-02563-ADM-JSM (D. Minn.); and Qwest v. Tekstar, 0:10-cv-00490-
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MJD-SER (D. Minn.).  Tekstar also filed a case against Sprint: Tekstar v. Sprint, 0:08-cv-01130-

MJD-SER (D. Minn.).  The district court stayed each of the cases and referred questions to the

FCC.  As in the Sancom and Splitrock cases, the FCC’s Market Disputes Resolution Division

determined that one of the IXCs, Sprint, would file a complaint against the LEC and Qwest and

AT&T would file informal complaints against the LEC and participate in the proceedings

through amicus briefs.  During the pendency of the referrals, however, Tekstar settled with the

IXC in each of the cases.  The  formal complaint Sprint filed with the FCC was dismissed with

prejudice.  Sprint Commc’ns Co. L.P. v. Tekstar Commc’ns Inc., 27 FCC Rcd. 10123 (2012). 

Thereafter, AT&T settled its claims with the FCSCs and that case – 0:07-cv-02563-ADM-JSM

(D. Minn.) – was dismissed with prejudice.  In the Qwest case – 0:10-cv-00490-MJD-SER (D.

Minn.) – Qwest and the FCSCs did not settle their claims.  The FCSCs filed motions to dismiss

Qwest’s claims, which were granted in part and denied in part.19  Motions for summary judgment

on the remaining claims are pending.

7. Connect America Order

In 2011, responding to the need to bring “robust, affordable broadband to all Americans,”

the FCC acknowledged that its universal service fund (USF) rules and intercarrier compensation

(ICC) procedures had been “designed for 20th century networks and market dynamics” and had

“not been comprehensively reassessed in more than a decade.”  In re: Connect Am. Fund -

19 On November 20, 2013, the Honorable Steven E. Rau, U.S. Magistrate Judge, filed an
Amended Report and Recommendation on the FCSCs’ motions to dismiss recommending that
the court deny the FCSCs’ Rule 12(b)(1) motions to dismiss for lack of subject matter jurisdic-
tion, to grant the Rule 12(b)(6) motions to dismiss as to Qwest’s claims for unfair competition,
fraudulent concealment, and unjust enrichment, and to deny the Rule 12(b)(6) motions to dismiss
as to Qwest’s claims for tortious interference.  Qwest Commc’ns Co. v. Free Conferencing
Corp., 990 F. Supp. 2d 953, 959-984 (D. Minn. 2014).  On January 3, 2014, the Honorable
Michael J. Davis, Chief Judge, U.S. District Court for the District of Minnesota, adopted the
Amended Report and Recommendation.  Id. at 953.

This Court has reviewed that order and considered that court’s disposition of issues that
are likewise before this Court.

54

Case 4:08-cv-00005-JEG-RAW   Document 270   Filed 03/19/15   Page 54 of 126

PUBLIC VERSION



Notice of Proposed Rulemaking, 26 FCC Rcd. 4554, 4557, 4559 (2011).  The FCC “propose[d]

to fundamentally modernize the Commission’s Universal Service Fund (USF or Fund) and inter-

carrier compensation (ICC) system. . . . by eliminating waste and inefficiency and reorienting

USF and ICC to meet the nation’s broadband availability challenge, transforming a 20th century

program into an integrated program tailored for 21st century needs and opportunities.”  Id.

at 4557.

The Commission acknowledged that

inefficient ICC rules create[d] incentives for wasteful arbitrage.  In particular, because
rates that local carriers receive[d] to deliver a call var[ied] widely depending on where
the call originated and the classification and type of service providers involved, the
carriers paying such charges may mask the origination of voice traffic to reduce or avoid
payments, creating “phantom traffic.”  In addition, regulations allowing some carriers
to assess above-cost rates for delivering traffic to their subscribers create[d] incentives
for local carriers to artificially inflate their traffic volumes, thereby increasing the
payments they receive[d], a practice referred to as “access stimulation” or “traffic
pumping.”  Practices like these and the disputes surrounding them cost hundreds of
millions of dollars annually that could be used for investment and more productive
endeavors – costs that are ultimately borne by consumers.

Id. at 4559.

Thus, on November 18, 2011, the FCC adopted landmark reforms to modernize universal

service for the 21st century.  Connect America Order, 26 FCC Rcd. at 17667 (2011).  In Section

XI of the Connect America Order, the Commission “adopt[ed] revisions to our interstate

switched access charge rules to address access stimulation.”  Id. at 17874.

The Commission described the nature of access stimulation, noting

Access stimulation occurs when a LEC with high switched access rates enters into an
arrangement with a provider of high call volume operations such as chat lines, adult
entertainment calls, and “free” conference calls.  The arrangement inflates or stimulates
the access minutes terminated to the LEC, and the LEC then shares a portion of the
increased access revenues resulting from the increased demand with the “free” service
provider, or offers some other benefit to the “free” service provider.  The shared
revenues received by the service provider cover its costs, and it therefore may not need
to, and typically does not, assess a separate charge for the service it is offering. 
Meanwhile, the wireless and interexchange carriers (collectively IXCs) paying the
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increased access charges are forced to recover these costs from all their customers, even
though many of those customers do not use the services stimulating the access demand.

Access stimulation schemes work because when LECs enter traffic-inflating revenue-
sharing agreements, they are currently not required to reduce their access rates to reflect
their increased volume of minutes.  The combination of significant increases in switched
access traffic with unchanged access rates results in a jump in revenues and thus inflated
profits that almost uniformly make the LEC’s interstate switched access rates unjust and
unreasonable under section 201(b) of the Act. . . .

Id. (footnotes omitted).

The order noted that the record before the Commission reflected “the need for prompt

Commission action to address the adverse effects of access stimulation and to help ensure that

interstate switched access rates remain just and reasonable, as required by section 201(b) of the

Act,” and commented that “access stimulating LECs realize significant revenue increases and

thus inflated profits that almost uniformly make their interstate switched access rates unjust and

unreasonable.”  Id. at 17875.  The order further noted that access stimulation typically occurred

in locations with higher than average access charges, which increases the average cost of long

distance calling, but because § 254(g) of the Act prohibits long-distance carriers from passing

the higher access costs directly to the customers making the calls to the access stimulating

entities, all customers of long distance providers bear the costs, despite the fact that many do not

use the services provided by the access stimulator, and that harm, too, was incurred by confer-

encing services that recover the costs of the conferencing/chat services from the user of those

services rather than spreading those costs across the universe of long-distance subscribers, thus

allowing “free” conferencing providers to leverage arbitrage opportunities and put companies

that recover the cost of services from their customers at a distinct competitive disadvantage.  Id.

at 17876.  Refuting the notion that access stimulation offered economic benefits by, inter alia,

expanding broadband services to rural communities, the Commission explained that “how access

revenues are used is not relevant in determining whether switched access rates are just and

reasonable in accordance with section 201(b),” and furthermore, “excess revenues that [were]
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shared in access stimulation schemes provide[d] additional proof that the LEC’s rates [were]

above cost.”  Id. at 17876-77 (footnote omitted).

Having established the need for reform, the Commission promulgated a rule that requires

carriers entering into revenue sharing arrangements “to refile their interstate switched access

tariffs to reflect a rate more consistent with their volume of traffic.”  Id. at 17875.  Thus, for rate-

of-return LECs, i.e. ILECs, “the rate would be adjusted to account for new demand and any

increase in costs,” whereas, “[f]or competitive LECs, that rate would be benchmarked to that of

the BOC in the state, . . . or to the largest incumbent LEC in the state.”  Id.

To identify when access stimulating LECs were required to refile their interstate access

tariffs, the Commission defined access stimulation as occurring when two conditions were met:

(1) the LEC enters into an access revenue sharing agreement (as also defined in the order), and

(2) where the LEC had a terminating-to-originating traffic ratio of three-to-one interstate in a

calendar month or a greater than 100 percent increase in interstate originating and/or terminating

switched access minutes of use (MOUs) in a month compared to the same month in the pre-

ceding year.  Id. at 17877.  The revenue sharing agreement definition is met if an ILEC or a

CLEC, has an agreement, “that, over the course of the agreement, would directly or indirectly

result in a net payment to the other party (including affiliates) to the agreement, in which pay-

ment by the [ILEC] or [CLEC] is based on the billing or collection of access charges from

interexchange carriers or wireless carriers.”  Id. at 17878.  The Commission clarified that the

“rule focuses on revenue sharing that would result in a net payment to the other entity over the

course of the agreement arising from the sharing of access revenues” and “does not encompass

typical, widely available, retail discounts offered by LECs through, for example, bundled service

offerings.”  Id. (footnotes omitted).  The Commission declined to “declare revenue sharing to be

a per se violation of section 201(b) of the Act,” noting that such a ban could be overly broad, but

that the rules adopted were part of a comprehensive intercarrier compensation reform, and that as
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the transition unfolded, the Commission would “address remaining incentives to engage in

access stimulation.”  Id. at 17879.  The Commission refuted the contention that it had explicitly

approved revenue sharing in CLEC Access Charge Reconsideration Order, where it found that

commission payments from CLECs to toll-free traffic generators, “such as hotels and univer-

sities, did not create any incentives for the individuals who use those facilities to place excessive

or fraudulent calls.”  Id. (footnote omitted) (citing CLEC Access Charge Reconsideration Order,

19 FCC Rcd. 9108, 9142-43, para. 70, (2004)).  The Commission reasoned that case was inappo-

site because the Commission was responding to the IXC’s assertions regarding incentives to

artificially inflate 8YY calling and found “that it did not appear that the payments would affect

calling patterns because the commissions did not create any incentive for those actually placing

the calls to artificially inflate their 8YY traffic,” whereas, “when access traffic is being stimu-

lated, the party receiving the shared revenues has an economic incentive to increase call volumes

by advertising the stimulating services widely.”  Id. (footnotes omitted).

The Commission also declined to address the potential that instead of making contracts

with third parties, LECs may try to evade the access stimulation prohibition by integrating high

call volume operations within the same corporate entity, thereby enabling the characterization of

the arrangement as other than revenue sharing.  Id. at 17880.  The Commission noted that the

rules it was adopting pursuant to §§ 201 and 202 of the Act, addressed conferencing services

provided by a third party, whether or not affiliated with the LEC and that § 254(k) applies “to a

LEC’s operation of an access stimulation plan within its own corporate organization,” in which

case terminating access would be a monopoly service.  Id.  The Commission reasoned that in

contrast, the conferencing activity as portrayed by access stimulating parties would be a competi-

tive service, and therefore “the use of non-competitive terminating access revenues to support

competitive conferencing service within the LEC operating entity would violate section 254(k)

. . . .”  Id.  Validating the addition of a traffic measurement component to the access stimulation
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definition, the Commission noted that such a component created “a bright-line rule that responds

to record concerns about using access revenue sharing alone,” and concluded “that these

measurements of switched access traffic of all carriers exchanging traffic with the LEC reflect

the significant growth in traffic volumes that would generally be observed in cases where access

stimulation is occurring and thus should make detection and enforcement easier.”  Id.

Under the Connect America Order, LECs that meet both conditions of access stimulation

definition must file a revised tariff: an ILEC “must file its own cost-based tariff under section

61.38 of the Commission’s rules and may not file based on historical costs under section 61.39

of the Commission’s rules or participate in the NECA traffic-sensitive tariff,” and a CLEC “must

benchmark its tariffed access rates to the rates of the price cap LEC with the lowest interstate

switched access rates in the state, rather than to the rates of the BOC or the largest incumbent

LEC in the state.”  Id. at 17882.  Addressing the deemed lawful status of § 204(a)(3), the Com-

mission “proposed that LECs that meet the revenue sharing definition be required to file revised

tariffs on not less than 16 days’ notice” and that failure to comply with the tariffing requirements

would result in the Commission finding “such a practice to be an effort to conceal its noncom-

pliance with the substantive rules that would disqualify the tariff from deemed lawful treatment.” 

Id. at 17888.  The Commission further proposed that ILECs “would be subject to refund liability

for earnings over the maximum allowable rate-of-return,” and CLECs “would be subject to

refund liability for the difference between the rates charged and the rate that would have been

charged if the carrier had used the prevailing BOC rate, or the rate of the independent LEC with

the largest number of access lines in the state if there is no BOC.”  Id. (footnotes omitted). 

Regarding compliance, the Commission concluded “that a LEC’s failure to comply with the

requirement that it file a revised tariff if the trigger is met constitutes a violation of the Com-

mission’s rules, which is sanctionable under section 503 of the Act” and “that such a failure

would constitute ‘furtive concealment,’” thus putting the parties “on notice that if we find in a

complaint proceeding under sections 206-209 of the Act, that such ‘furtive concealment’ has
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occurred, that finding will be applicable to the tariff as of the date on which the revised tariff was

required to be filed and any refund liability will be applied as of such date.”  Id. at 17888-89

(footnotes omitted).  The Commission declined to address a CLEC’s request for a declaratory

ruling “that commercial agreements involving the sharing of access revenues between LECs and

‘free’ service providers did not violate the Communications Act” reasoning that the rules

adopted in the order defined access revenue sharing agreement and prescribed the conditions

under which a LEC that met that definition must file revised tariffs.  Id.

Finally, regarding enforcement of the rules adopted, the Commission unequivocally noted

that “[b]ecause the rules we adopt are prospective, they will have no binding effect on pending

complaints.”  Id. at 17889 n. 1182.

C. Procedural History

On October 23, 2007, Aventure filed this action in the U.S. District Court for the Northern

District of Iowa against Sprint20 and Qwest asserting their respective failures to pay billed

charges for the tariffed services Aventure provided represented illegal self help under FCC regu-

lations.  4:07-cv-04094 (IAND), ECF No. 2.21  At that time, actions had already been filed in this

Court by IXCs AT&T, Qwest, and Sprint against several FCSCs and against several LECs,

including Aventure:  AT&T – 4:07-cv-00043; Qwest – 4:07-cv-00078; and Sprint – 4:07-cv-

00194.  On January 3, 2008, the U.S. District Court for the Northern District of Iowa granted

pre-answer motions filed by Qwest and Sprint and transferred this action to this Court under the

first filed doctrine.  The case was assigned case number 4:08-cv-00005.

20 Aventure originally named Nextel West Corporation (Nextel) d/b/a Sprint as Defendant
but amended its complaint terminating Nextel and naming Sprint Communications Company,
L.P. as Defendant.

21 On October 23, 2007, Aventure filed another action in the U.S. District Court for the
Northern District of Iowa against MCI similarly alleging that MCI’s failure to pay billed charges
for the tariffed services Aventure provided represented illegal self help under FCC regulations. 
4:07-cv-04095 (IAND), ECF No. 2.
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Shortly after this case was transferred, Aventure, as it had done in the related cases, 4:07-

cv-00043; 4:07-cv-00078; and 4:07-cv-00194, filed a motion to stay and refer questions to the

FCC.  While the motions were pending, the FCC released Farmers I.  In recognition of the poten-

tial impact Farmers I had on the issues in the cases before it, the Court stayed the proceedings in

this case and in the related cases until the FCC ruled on Qwest’s petition for reconsideration of

Farmers I.  After the FCC granted Qwest’s petition for reconsideration, the Court continued the

stay in this and the related cases awaiting the FCC’s reconsideration order.  During the stay,

more than a dozen cases similar to this case were filed in the U.S. District Courts for the

Northern and Southern Districts of Iowa by various LECs against the four IXCs for collection of

unpaid switched access charges (collection actions).  Upon joint motions of the parties, several

collection actions were consolidated with the associated tariff actions.  The Court also lifted the

stay, in part, to allow the parties to file counterclaims.

In September 2009, the IUB issued its decision in Qwest v. Superior, and in November

2009, the FCC issued its order on reconsideration – Farmers II; Farmers’ petition for recon-

sideration – Farmers Recon. II – was denied on March 2010.22  On July 26, 2010, after affording

the parties the opportunity to state their respective positions on the need to amend pleadings or

supplement pending motions in light of the recent agencies’ decisions, this Court denied without

prejudice those motions that had been filed prior to November 2009, preserving the parties’

rights to file renewed or substituted motions, reasoning those pleadings and motions had been

significantly impacted or mooted by recent developments.

In the same general time frame, the district courts in the All American, N. Valley, Sancom,

and Tekstar cases stayed those cases and referred questions to the FCC, see discussion supra Part

III.B.2.-III.B.6.  On April 26, 2011, this Court held a hearing in the related cases on the motions

to stay and refer questions to the FCC, during which the LECs, including Aventure, acknowl-

22 In May 2010, Farmers filed a petition with the U.S. Court of Appeals for the District of
Columbia for review of the FCC’s Farmers decisions.  On December 7, 2011, that court denied
Farmers’ petition and affirmed the FCC.  See discussion supra Part III.B.1.e.
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edged that the questions referred in Sancom, N. Valley, All American, and Tekstar were the

same questions the LECs in this case proffered in their motions for referral, see, e.g., Aventure’s

Mot. Ref. to FCC, ECF No. 36, including whether the revenue sharing agreements between

CLECs and the FCSCs were per se illegal and, more generally, whether CLECs were entitled to

collect federal tariffed charges from IXCs for switched access services to/from numbers the

CLECs assigned to FCSCs in connection with those revenue sharing agreements (essentially,

whether the Farmers decisions applied to CLECs, since Farmers involved arrangements between

an ILEC and FCSCs).23

Shortly after the April 26, 2011, hearing, while the motions for referral were still pending,

the Commission released N. Valley I and N. Valley II, see discussion supra Part III.B.4.  Subse-

quently, in this case, Qwest and Sprint filed a motions for judgment on the pleadings on non-

tariff counterclaims arguing in light of the Commission’s holdings in YMax, All American, N.

Valley I, and N. Valley II, Aventure’s non-tariff claims against Qwest and Sprint failed as a

matter of law.

On November 18, 2011, while the parties were still briefing Qwest’s motion for judgment

on the pleadings, Aventure withdrew its motion to stay and for referral of questions to the FCC; 

the same day, the Commission issued the Connect America Order, see discussion supra Part

III.B.7.  On December 30, 2011, the D.C. Circuit issued its order in Farmers v. FCC, denying

Farmers’ petition and affirming the FCC.  After those developments, the parties each filed

notices with the Court regarding the impact, or lack thereof, that the Connect America Order and

23 Notably, in its motion for referral, Aventure stated that both the Tekstar and the All
American cases raised questions identical to those Aventure raises in the present case and asked
this Court to refer to the FCC the same questions referred by the district courts in those cases. 
See Aventure’s Mot. Ref. to FCC 4-5, ECF No. 36 (“The Tekstar Complaint raised issues
identical to the issues raised in Aventure’s Complaint in this case. . . .  Collection actions
identical to Aventure’s action here are pending against AT&T in the Southern District of New
York. [citing, inter alia, All American].  Aventure and the other plaintiffs are filing a Motion for
Referral to the FCC with respect to identical issues of telecommunication law and policy as are
at issue in the Southern District of Iowa cases.” (emphasis added)).
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the Farmers v. FCC decision had on the claims before this Court.  Aventure was granted leave to

amend its claims against Qwest and Sprint.  Aventure then filed motions to dismiss seven of

eleven counts in Qwest’s second amended complaint and four of seven counts in Sprint’s

amended complaint.

Given the outpouring of notices and motions to supplement the record in regard to the

Connect America Order, the Court held a status conference on June 14, 2012, and based upon the

information presented at that status conference, the Court entered an order on June 15, 2012,

lifting the previously imposed stay in its entirety and directing each party to advise the Court

which motions that party was still prosecuting, withdrawing, and resisting.

Over the course of the next several months, the Honorable Ross A. Walters, U.S. Magis-

trate Judge, set scheduling orders and navigated the parties’ discovery disputes.  In addition to

the then-pending motions, the parties filed various dispositive motions:  Qwest and Sprint filed

motions for summary judgment on all claims under the Act and all tariff claims and counter-

claims by and against Aventure.  In this case, and in each of the related cases, Aventure filed a

combined motion for summary judgment on its claims and counterclaims against Qwest, Sprint,

and AT&T.

In the latter half of 2013, while the parties briefed the various motions, the Commission

issued decisions in the Sancom and All American cases and the D.C. Circuit filed N. Valley v.

FCC affirming the Commission’s N. Valley I and N. Valley II decisions, see discussion supra

Part III.B.4.  In addition, on April 24, 2013, the Iowa Supreme Court issued an order denying

further review of the IUB’s decision.  By the end of 2013, in related case 4:07-cv-00078, after

joint motions of voluntary dismissal had been filed between Qwest and various LECs, only

Aventure and two other LECs remained in that case.  In the same time frame, in related case

4:07-cv-00194, Sprint and various LECs similarly filed joint motions for voluntary dismissal,

leaving Aventure as the only LEC remaining in that action.

On April 14, 2014, the Court conducted a status conference in the related cases.  The

parties informed the Court that while many of the parties originally named in these related cases
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had settled their claims against one another, the parties that remained in each of five related

cases were not actively pursuing settlement.24  Following the status conference, the Court set the

pending motions for omnibus hearings, which the Court held on July 23 and 24, 2014.

D. Factual Background

1. Factual Allegations in Aventure’s Third Amended Complaint

Aventure alleges that beginning on September 1, 2006, and on the first day of each month

thereafter, it billed Sprint and Qwest, respectively, for use of Aventure’s access services in

accordance with the applicable rates set forth in its tariffs filed with the FCC and that as of

March 20, 2012, the total amount due to Aventure from Sprint for interstate access services

billed was $15,033,222.43; and the total amount due to Aventure from Qwest for interstate

access services billed was $1,772,839.73, including access charges and late fees.  Aventure’s

Third Am. Compl. ¶¶ 12, 26, ECF No. 139.  Aventure contends that Sprint and Qwest, respec-

tively, continue to utilize the originating and/or terminating services provided by Aventure

despite Sprint’s and Qwest’s respective intentional failure and refusal to pay Aventure lawfully

billed charges for access services provided and that the respective amounts Sprint and Qwest

owe Aventure continues to accrue.  Id. ¶¶ 14, 28.  Aventure alleges that Sprint’s and Qwest’s

respective refusal to pay for the services is intentional, willful and malicious, and constitutes

illegal self-help under the Act and applicable FCC Rules and Regulations.  Id. ¶¶ 15, 29. 

Aventure further alleges that Sprint’s and Qwest’s respective intentional failure and refusal to

24 More than twenty access stimulation and/or collection actions were initially filed in this
district; some cases were consolidated, the majority of the cases eventually settled.  The AT&T
case, 4:07-cv-00043, initially involved over ten defendants; only two remain.  The Qwest case,
4:07-cv-00078, initially involved over fifteen defendants; only seven remain.  The Sprint case,
4:07-cv-00194, initially involved more than sixteen defendants; only two remain.  Aventure’s
case against MCI, 5:07-cv-04095 (NDIA), initially involved four defendants; Aventure settled
all its claims and the only remaining claims are third-party claims/counterclaims between MCI
and Futurephone.  In this case, the only named defendants are Qwest and Sprint.  As previously
noted, Aventure’s claims in this case are the same as Aventure’s counterclaims against Qwest in
4:07-cv-00078 and against Sprint in 4:07-cv-00194.
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pay Aventure its lawfully billed charges is an unreasonable and discriminatory practice.  Id. 

Aventure additionally alleges that Aventure’s interstate tariff required interexchange carriers

such as Sprint and Qwest to pay specified rates for Aventure’s originating and/or terminating

access services for interstate traffic and, but for obligations Aventure was prevented from

performing, which were excused or waived by Sprint’s and Qwest’s respective misconduct,

Aventure fully performed its obligations under its federal access tariff.  Id. ¶¶ 17-18, 32-33.

a. Aventure’s Claims

Aventure asserts four causes of action against Sprint and Qwest:  Count one (Sprint) and

count three (Qwest) – violation of §§ 201(b) and 203(c) of the Act for failure to pay billed access

charges; count two (Sprint) and count four (Qwest) – breach of tariff for failure to pay for billed

access services; count five (Sprint and Qwest) – quantum meruit; and count six (Sprint and

Qwest) – unjust enrichment.

2. Factual Allegations in Qwest’s Second Amended Complaint25

As previously described in more detail, see discussion supra Part III.A.4., telephone calls

are divided into local calls that originate and terminate in the same local exchange and long

distance calls that are carried by a long distance carrier from one local calling area to another

local calling area.  Qwest’s Second Am. Compl. ¶ 36, ECF No. 318 (4:07-cv-00078).  At issue in

this litigation are long distance calls that either originated on equipment and/or facilities owned

25 As stated, at the time Aventure filed this action, Qwest had already filed its lawsuit,
4:07-cv-00078, against several FCSCs and several LECs, including Aventure.  Consequently,
Qwest did not file counterclaims in this case, but defers to its affirmative claims against
Aventure alleged in its second amended complaint in case number 4:07-cv-00078, ECF No. 318. 
Four FCSCs remain in 4:07-cv-00078: Audiocom, LLC (Audiocom), Free Conferencing Cor-
poration (Free Conferencing), Futurephone.com, LLC (Futurephone), and Hometown Telecom,
Inc. (Hometown), and are collectively referred to in Qwest’s second amended complaint as “the
FCSC Defendants.”  Three LECs remain in 4:07-cv-00078: Aventure, Dixon Telephone Com-
pany (Dixon), and Reasnor Telephone Company, LLC (Reasnor) and are collectively referred
to in Qwest’s second amended complaint as “the LEC Defendants.”  In this case, the allegations
made in Qwest’s second amended complaint against “the LEC Defendants” only apply
to Aventure.
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by the LEC serving the end user customer making the call (originating switched access) or

terminate over equipment and/or facilities owned by the LEC serving the end user customer

receiving the call (terminating switched access).  Id. ¶ 38.  IXCs, such as Qwest, pay originating

switched access charges to the LECs that serve end user customers who initiate long distance

calls from an end user premises within the LEC’s certificated local calling area, and pay termi-

nating switched access charges to the LECs that serve end user customers who receive long

distance calls delivered to an end user premises within the LEC’s certificated local calling area. 

Id. ¶ 39.  The LECs charge IXCs switched access charges to recover from interstate customers

the LECs’ share of the cost incurred originating and/or terminating interstate calls.  Id. ¶ 40. 

LECs sharing revenue with FCSCs for the purpose of substantially increasing long distance

traffic is not a stated purposes for which switched access services are invoiced or billed.  Id.

¶ 41.

As alleged in Qwest’s second amended complaint, the switched access rate charged by

many LECs is less than $0.01 per minute; whereas, the LEC Defendants, premised upon their

status as rural LECs and accordant low traffic volumes, charged Qwest access rates between

$0.05 and $0.136 per minute interstate and $0.09 per minute intrastate.  Id. ¶ 43.  Because the

LEC defendants exclusively service telephone customers in their local calling area, Qwest had

no choice but to use the respective LEC defendants’ facilities to deliver traffic to the telephone

number assigned by the respective LEC defendant.  Id. ¶ 44.  During the relevant time period,

ILEC Dixon, which had been participating in the NECA Tariff No. 5 and charging Qwest a

terminating access rate of $0.05 per minute, dropped out of the NECA pool, and created its own

terminating switched access rates.  Id. ¶ 46.  By dropping out of the NECA pool, instead of

having to pool its switched access charge revenues and obtaining only a pro rata portion of the

pooled assets, Dixon could instead keep all the money generated from its invoices for termi-

nating switched access charges billed to Qwest and other IXCs.  Id. ¶ 45.  Similarly, ILEC

Reasnor, which had been served by Sully Telephone Company, was purchased and then, in

anticipation of the tremendous traffic volume increase due to its business relationship with FCSC
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One Rate Conferencing, set its terminating switched access rates at over $0.10 per minute.  Id. ¶

47.  CLEC Aventure had a tariff that allowed collection of terminating access charges in excess

of $0.05 per minute.  Id. ¶ 48.  According to Qwest, Aventure was in business for two and one-

half years “before ever serving an actual end user and was formed for the purpose of traffic

pumping.”  Id.  Qwest asserts that by deliberately establishing individual tariffs that generate

revenues far exceeding what was necessary to compensate the LEC defendants for the use of

their local network, and with knowledge that their arrangements with the FCSC defendants

would stimulate massive increases in long distance telephone calls, the LEC defendants abused

their regulatory status as common carriers to intentionally extract massively-increased fees from

Qwest.  Id. ¶ 49.

 Qwest alleges that the LEC defendants’ tariffs applicable during the relevant time period

contained the following definitions in § 2 and provisions in §§ 3, 4, and 6:26

Access Minutes:
For the purpose of calculating chargeable usage, the term “Access Minutes” denotes
customer usage of exchange facilities in the provision of interstate or foreign service. 
On the originating end of an interstate or foreign call, usage is measured from the time
the originating end user’s call is delivered by the Telephone Company to and acknowl-
edged as received by the customer’s facilities  connected with the originating exchange. 
On the terminating end of an interstate or foreign call, usage is measured from the time
the call is received by the end user in the terminating exchange.  Timing of usage at both
originating and terminating ends of an interstate or foreign call shall terminate when the
calling or called party disconnects, whichever event is recognized first in the originating
and terminating exchanges, as applicable.  § 2.6.

Common Line:
The term “Common Line” denotes a line, trunk, pay telephone line or other facility pro-
vided under the general and/or local exchange service tariffs of the Telephone
Company, terminated on a central office switch.  A common line-residence is a line or
trunk provided under the residence regulations of the general and/or local exchange
service tariffs.  A common line-business is a line provided under the business
regulations of the general and/or local exchange service tariffs.  § 2.6.

Customers:

26 See Qwest’s First Amended Complaint – Exhibit 3, ECF No. 225-3 (4:07-cv-00078).
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The term “Customer(s)” denotes any individual, partnership, association, joint-stock
company, trust, corporation, or  governmental entity or other entity which subscribes
to the services offered under this tariff, including both  Interexchange Carriers (ICs) and
End Users.  § 2.6.

End User:
The term “End User” means any customer of an interstate or foreign telecommuni-
cations service that is not a carrier, except that a carrier other than a telephone company
shall be deemed to be an “end user” when such carrier uses a telecommunications ser-
vice for administrative purposes, and a person or entity that offers telecommunications
service exclusively as a reseller shall be deemed to be an “end user” if all resale trans-
missions offered by such reseller originate on the premises of such reseller.  § 2.6.

Premises:
The term “Premises” denotes a building or buildings on continuous property (except
Railroad Right-of-Way, etc.) not separated by a public highway.  § 2.6.

Federal Universal Service Charge.
The Federal Universal Service Charge (FUSC) recovers the [LEC]’s contribution to
various federal universal service funds.  FUSC will be billed by only those [LECs]
contributing to the universal service funds and listed in Section 17.7 . . . . § 3.9.

End User Access Service.
The Telephone Company will provide End User Access Service (End User Access) to
end users who obtain local exchange service from the Telephone Company under its
general and/or local exchange tariffs. § 4.

General Description.  End User Access provides for the use of an End User
Common Line (EUCL). § .1.

Rate Regulations.  Who is Billed.  EUCL per month charges will be billed to
the end user of the associated Local Exchange Service.  § 4.6.1.

Switched Access Service – General.
Switched Access Service, which is available to customers for their use in furnishing
their services to end users, provides a two-point communications path between a
customer designated premises and an end user’s premises.  It provides for the use of
common terminating, switching, and trunking facilities and for the use of common
subscriber plant of the Telephone Company.  Switched Access Service provides for the
ability to originate calls from an end user’s premises to a customer designated premises,
and to terminate calls from a customer designated premises to an end user’s premises
in the LATA where it is provided.  §6.1
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Qwest alleges that the LEC Defendants entered into relationships with the FCSC defen-

dants, and other FCSCs, for the purpose of exploiting the LEC defendants exclusive ownership

of facilities associated with the telephone numbers the LEC defendants assigned to those FCSCs. 

Id. ¶ 58.  Qwest alleges ILEC Dixon provided connections for FCSC Defendants Audiocom and

Free Conferencing, id. ¶ 21; CLEC Aventure provided connections for FCSC defendants Future-

phone and Audiocom,27 id. ¶ 25; and Reasnor provided connections for FCSC One Rate Confer-

encing.  Id. ¶ 23.

According to Qwest, the intended goal of the LEC defendants-FCSCs relationship was to

dramatically increase the amount of long distance traffic delivered by and through the LEC

defendants’ switches to their FCSC partners, and to then bill the IXC, here Qwest, the higher

tariffed switched access rate for each call.  Id.  Qwest further asserts that as the IUB has already

found, while purporting to be the FCSCs’ local exchange provider, the LEC defendants never

provided the FCSCs tariffed local exchange services.  Id. ¶ 59.  Qwest explains that in executing

this scheme, the LEC defendants would assign to the FCSCs, telephone numbers that had, in

turn, been assigned to the LEC defendants for use in a particular local exchange by the FCC’s

authorized administrator, Neustar, and then the FCSCs would connect their equipment to the

LEC defendants’ network facilities.  Id. ¶¶ 60-61.  The LEC defendants’ placement of the

FCSCs’ equipment differed:  Dixon placed their FCSC partners’ equipment, which included

routers, call-recorded playback equipment, and other voice recognition equipment, in its own

central office, which is within its certificated exchange; Reasnor placed their FCSC partners’

equipment in other LECs’ buildings, and thus the calls destined for telephone numbers assigned

to FCSCs were delivered to locations where Reasnor was not certificated; and Aventure

delivered all or a portion of calls destined for telephone numbers assigned to FCSCs to locations

where Aventure was not certificated.  Id. ¶ 62.  Qwest asserts that as the IUB has already

27 Other FCSCs Aventure is alleged to have provided connections for include Global Con-
ference Partners, Magellan, Blue Pacific, Ripple, Blue Mile, Zip Global, and
Metro International.
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expressly found, the FCSCs’ equipment, routers, call-recorded playback equipment and other

voice recognition equipment, was often actually located outside the LEC defendant’s certificated

service territory.  Id.

The FCSC defendants and other FCSCs advertised through various mediums to encourage

their customers and potential customers to call one of the LEC defendants’ assigned telephone

numbers, which connected to the FCSCs’ equipment and allowed the caller to conduct confer-

ence calls, chat rooms, voice mail systems, adult content calls, and international calls.  Id. ¶¶ 63-

64.  The FCSC defendants reside in large metropolitan areas in California, Nevada, and/or

Texas, and not in Iowa; in fact, none of the FCSCs that partnered with the LEC defendants

resided in Iowa or ever had an agent or employee visit the communities supported by the LEC

defendants.  Id. ¶ 66-67.  Qwest further alleges that, for the most part, the FCSCs’ equipment in

Iowa does not terminate a call but instead forwards the communication to a distant or foreign

location, or otherwise facilitates communication between multiple parties, none of whom reside

in the LEC defendant’s local service area.  Id. ¶ 69.

Qwest asserts that the following factors, which were included in the IUB’s findings, indi-

cate the LEC defendants and the FCSCs’ relationships were actually analogous to partnerships,

joint ventures, or business arrangements, and not tariffed end user relationships:

1. The LEC defendants did not issue monthly invoices for local exchange services to
the FCSCs, did not bill the FCSCs for the right to place equipment in their central
offices or their use of power from their central offices, and did not input the FCSCs
into their traditional billing system; 

2. The FCSCs did not pay the LEC defendants EUCL or universal service charges,
taxes (sales, municipal, state, excise, or other), or mandatory telephone-related sur-
charges for the local exchange service purportedly provided; 

3. The LEC defendant’s local exchange tariffs did not include a category of customers
that equates to FCSCs nor did their local tariffs define their relationships with their
FCSCs partners, rather the terms of their relationships were defined in individual
and confidential contracts; 

4 The LEC defendants did not offer or provide any local exchange service to the
FCSCs pursuant to their local tariffs;
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5. The FCSCs received the right to place equipment in a LEC defendant central office

(or another location control by a LEC defendant) free of charge;
 

6. The LEC defendants paid the FCSCs millions of dollars in kickbacks to route traffic
to or through the LEC defendants; and

7. The LEC defendants did not pay any true end user customers for delivery of calls
to them.  Id. ¶ 72.

Qwest avers that the LEC Defendants’ tariffs provide that terminating switched access

revenue can only be obtained when the LEC terminates a telephone call, but that some, if not all,

of the services provided by the FCSCs do not terminate in the LEC defendants’ respective local

exchange area.  Id. ¶ 73.  Qwest points out that Reasnor, for example, has billed Qwest for

switched access on calls that were delivered to affiliates in other exchange areas, taking

advantage of an affiliate’s higher access rates and/or inflating the mileage component of the

switched access rates.  Id.  Qwest argues that this strategy is traffic laundering, and thus by

charging Qwest terminating switched access charges for calls they did not terminate in the

certificated local exchange area, the LEC defendants violated the law and their own state and

federal tariffs.  Id.  According to Qwest, Aventure, which had business relationships with FCSCs

including FCSC defendants Hometown and Futurephone, routed the credit card, international,

voice mail, and recorded call playback calls on to the called parties, who were located outside

the exchange area, outside of Iowa, and in many cases, out of the country, and not at the local

Iowa telephone number associated with the FCSC defendant.  Id. ¶ 74.  Qwest asserts that like

Reasnor, Aventure was also charging Qwest for terminating switched access in violation of its

own tariff because it did not terminate such calls.  Id.

Qwest contends that the LEC defendants and the FCSCs, including the FCSC defendants: 

1. Entered into confidential contractual arrangements allowing the FCSCs without
charge to place their equipment in the central office either of a LEC defendant or
that of a company related to the LEC defendant; id. ¶ 75

2. The contracts between the LEC defendants and the FCSCs were not filed with the
FCC or the IUB; id. ¶¶ 76-77.
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3. The contracts between the LEC Defendants and the FCSCs were not posted on the
LEC Defendants’ websites or otherwise made available to the public;  Id. ¶ 78.

4. The chat lines, conference calls, international calls, and adult content calling ser-
vices supplied by the FCSCs require substantial financial resources to operate; id.
¶ 79.

5. The FCSCs did not collect revenue from customers but instead their primary source
of revenue came from the portion of terminating switched access revenues they
received from the LEC defendants and had been paid by the IXCs.  The FCSCs
obtained these kickbacks and offered services to their customers for free; id. ¶ 80.

6. Had they not been receiving the revenue from IXCs like Qwest, the FCSCs would
have been required to collect the revenue necessary to support the services provided
from the calling services customers; id. ¶ 81.

Qwest alleges that this traffic pumping scheme allowed LECs Dixon, Reasnor, and

Aventure, along with FCSCs Audiocom, Free Conferencing, Futurephone, Hometown, and

others, to make millions of dollars from proclaimed “free” services at the expense of IXCs,

including Qwest, who subsidized the service through payments of what Dixon, Reasnor, and

Aventure improperly billed as switched access charges.  Id. ¶ 82.  Qwest contends the LEC

defendants knowingly, intentionally, and willingly conspired with their FCSC partners, including

Audiocom, Free Conferencing, Futurephone, and Hometown, to create this traffic pumping

scheme; that the goal of these relationships was to dramatically increase the amount of traffic

delivered to or routed through these telephone numbers (traffic pumping), and to demand that

IXCs (such as Qwest) subsidize this practice by paying unjustified switched access charges; and

that collectively, the Defendants’ fraudulent, unfair, and unreasonable schemes have increased

Qwest’s expenses by tens of millions of dollars.  Id. ¶¶ 83-85.

Qwest describes that it is a traditional IXC that delivers calls as either a retail carrier, a

wholesale carrier, or “least-cost routing” long distance carrier.  Id. ¶ 86.  As a retail carrier, when

end user customers that have chosen Qwest as their long distance carrier make telephone calls to

telephone numbers associated with FCSCs with whom the LEC defendants conduct business,

Qwest delivers those calls to the LEC defendants’ switches associated with the telephone
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numbers the LEC defendants assigned to the FCSCs, and then the LEC defendants bill Qwest

switched access charges whether or not the calls satisfy the requirements of the LEC defendants’

access tariffs.  Id. ¶ 86.A.  When Qwest acts as a wholesale carrier, another long distance carrier

hands off a call to Qwest for delivery to a LEC defendant.  When those other long distance car-

riers’ end users make telephone calls to a telephone number associated with a FCSC with whom

a LEC defendant has a partnership, the other long distance carrier hands the call to Qwest, who

then delivers that call to the switch associated with the telephone number; the LEC defendants

then bill Qwest access charges, irrespective of whether the calls meet the requirements of the

LEC defendants’ access tariffs.  Id. ¶ 86.B.  Finally, when Qwest delivers long distance calls to

other long distance carriers for ultimate delivery to a LEC defendant’s telephone number, that is,

Qwest is using other long distance carriers to provide wholesale carriage for Qwest, also called

least cost routing, the call is routed in the manner that has the least cost.  When wholesale

delivery by another long distance carrier costs less than delivering the call directly to a LEC

defendant, the call is routed to the other long distance carrier for wholesale delivery.  Id. ¶ 86.C. 

Qwest pays the other long distance carrier a contract rate to deliver the calls to the LEC defen-

dant, which includes a termination charge related to the LEC defendant’s terminating switched

access charge.  Id.

Dixon, Reasnor, and Aventure billed Qwest for switched access for calls destined for

telephone numbers assigned to FCSCs from their interstate or intrastate tariffs.  Id. ¶ 87.  The

kickbacks to the FCSCs, and thus the traffic pumping arrangement’s very existence, was

premised upon the LEC defendants billing Qwest for switched access for calls destined for

telephone numbers assigned to FCSCs.  Id. ¶ 88.  Had the LEC defendants complied with their

access tariffs and not billed switched access for calls destined for telephone numbers assigned to

FCSCs, Qwest could have saved money by delivering the calls to the LEC defendants itself and

would not have least cost routed any of the FCSC traffic.  Id. ¶ 89.  The LEC defendants and the

FCSC defendants exploited the least cost routing system by having the LEC defendants enter
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into preferential contracts with at least one long distance carrier, anticipating that carrier would

pay the LEC defendants when other carriers, like Qwest, would dispute payments.  Id. ¶ 90.  As

a result of these preferential relationships, much of Qwest’s traffic was handed to another long

distance provider, resulting in Qwest paying at least a portion of the LEC defendants’ improperly

billed switched access charges, simply through another carrier.  Id.

Qwest asserts that assuming, arguendo, the FCSCs were end users, the LEC defendants’

scheme unfairly, unreasonably, and illegally discriminated among end users because the LEC

defendants (1) shared a portion of its switched access revenue with the FCSCs but did not

share that revenue with legitimate end users in the same manner or to the same degree; (2) pro-

vided service to FCSCs without charge while requiring legitimate end users to pay tariff rates;

(3) provided service to FCSCs without requiring them to pay taxes and surcharges but required

legitimate end users to pay taxes and surcharges; (4) allowed FCSCs to collocate in central

offices without charge without allowing legitimate end users to do so without charge; and

(5) discriminated between purported end users due to the unique manner in which it interacted

with FCSCs.  Id. ¶¶ 91-96.  According to Qwest, the LEC defendants’ discrimination was

unreasonable and unjust because, inter alia, the revenue sharing with the FCSCs was tied to an

effort to exploit the LEC defendants’ exclusive ability to provide switched access services and

collect exorbitant switched access charges from IXCs such as Qwest.  Id. ¶ 97.  Thus, while

reasserting its firm belief that the FCSCs were not end users but functional business partners,

Qwest asserts that should the Court find otherwise, the LEC defendants’ conduct nonetheless

constitutes “unreasonable discrimination” and is an unfair and unreasonable practice, and

unreasonably discriminatory, in violation of Iowa law, see Iowa Code § 476.5 and 199 IAC

22.1(1)(a) and (d), and that the traffic pumping scheme is only possible by virtue of this

unreasonable and unjust discrimination.  Id. ¶ 98.  Qwest avers that absent the discrimination at
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the very foundation of the business plan, the scheme would never take place because it would be

impossible for the LEC defendants to generate kickbacks to fund their FCSC partners.  Id. ¶ 99.

Aventure and Dixon entered into business relationships with certain FCSCs, particularly

Audiocom, knowing those FCSCs provided adult, indecent, and pornographic calling services

and they assigned telephone numbers to those FCSCs to facilitate the provision of those calling

services knowing that technical mechanisms had not been installed or implemented, nor steps

taken, to restrict children from making calls to those telephone numbers or that parents or

guardians had otherwise been provided with the ability to block children’s access to these

numbers.  Id. ¶¶ 100-03.  Qwest asserts that a substantial and material portion of calls delivered

to Aventure and Dixon’s FCSC partners is pornographic in nature and constitutes indecent com-

munications and the IUB has found that LECs allowing their telephone facilities, which are

under their control, to be used for purpose of indecent pornographic calling without technical

mechanisms in place is contrary to the public interest.  Id. ¶¶ 104-05.

Qwest explains that LECs bill long distance carriers switched access charges to compen-

sate the LECs for the long distance carriers’ use of their telecommunications network noting that

the FCC has stated terminating switched access charges should be rate neutral and that its pri-

mary concern in regulating small telephone companies is to ensure that their access rates are not

unreasonably high.  In re: Reg. of Small Tel. Cos., 2 FCC Rcd. 1010, 1012 (1986).  Qwest con-

tends that none of the stated purposes for which switched access services are invoiced or billed

include revenue sharing between the LEC defendants and their customers for the purpose of

driving increased long distance traffic.  Id. ¶ 106.  Qwest asserts that the collection of termi-

nating switched access tariff revenue for the purpose of sharing that revenue with the FCSCs and

through the traffic pumping schemes described is inconsistent with the overall purpose of

switched access charges, because that revenue is not used, nor is it intended to be used, for the

purposes described in the LEC defendants’ FCC or state tariffs, nor for the purposes set forth by
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the FCC or IUB, and that given the financial arrangements between the LEC defendants and the

FCSCs, the LEC defendants are essentially delivering traffic to themselves, which is not subject

to terminating switched access charges.  Id. ¶ 107.

a. Qwest’s Claims

Qwest asserts eleven causes of action against Aventure:28 Count one – violation of §

201(b) for unreasonable practice; count three – failure to comply with § 223, which prohibits

obscene calls; count four – violation of § 203 for collection outside of tariff; count five – viola-

tion of § 203 for providing rebates; count six – common law unfair competition; count seven –

breach of tariff/contract; count eight – common law fraudulent concealment; count nine – tor-

tious interference with contract; count ten – civil conspiracy; count eleven – unjust enrichment;

and count twelve – a declaratory judgment declaring Qwest is not responsible to pay for the

interstate and intrastate access charges which Aventure has not provided and cannot collect

pursuant to its tariff.

3. Factual Allegations in Sprint’s Amended Complaint29

Sprint alleges it is a telecommunications carrier offering long-distance wireline services to

its customers around the country.  Sprint Am. Compl. ¶ 26, ECF No. 211 (4:07-cv-00194). 

Sprint describes that it generally owns the facilities over which the call travels between the local

calling area of the calling customer to the local calling area of the called customer (or it enters

arrangements with other carriers to route the calls over their facilities), but that in rural areas

28 Qwest withdrew Count Two for violation of § 254(k) for cross subsidization.  See
Qwest’s Br. Resp. Suppl. Auth. 1 n.3, ECF No. 467 (4:07-cv-00078).

29 At the time Aventure filed this action, Sprint had already filed its lawsuit, 4:07-cv-
00194, against several FCSCs and several LECs, including Aventure.  Thus, in this case, Sprint
defers to the claims alleged against Aventure in 4:07-cv-00194, ECF No. 211.  In its case, 4:07-
cv-00194, Sprint has settled its claims against all LECs except Aventure and all FCSCs except
Futurephone.  Accordingly, the allegations made in Sprint’s amended complaint against “the
LEC defendants” now only apply to Aventure.
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including Iowa, it delivers the call to a centralized equal access provider, who then delivers the

call to the appropriate LEC and adds its own charges, which are billed to Sprint.  Id.  Sprint notes

that it does not own the facilities within a local calling area and thus the last leg of these calls are

typically provided by the called party’s LEC.  Id. ¶ 27.  Sprint explains that it, like other long-

distance carriers, purchases terminating access service either through a contract with a particular

local exchange carrier that governs the terms of termination, or it purchases the service under a

tariff published by the LEC that contains charges and terms for terminating access.  Id. ¶ 28.

Sprint asserts that a long-distance carrier has purchased access services under a tariff whenever it

hands off a call to a LEC that meets the LEC’s tariff’s definitions of terminating access service

and that the long distance carriers often have no choice but to purchase the service defined in the

tariff when the calls are made from one of their customers to an end user in the calling area of

the LEC.  Id.  Sprint asserts that because the LECs effectively have a monopoly over local

telephone services in their respective calling areas, tariffs are construed narrowly and only

services expressly set out in the tariff are “deemed” to be purchased.  Id.

Sprint alleges that Aventure billed Sprint for services, which Aventure asserts Sprint pur-

chased under the local carriers’ tariffs.  Sprint challenges that the activities Aventure and FCSCs

engaged in would not pass legal muster and are not within Aventure’s schedule of tariffed

charges over all or most of the relevant time period.  As a result, Aventure has billed Sprint for

services that are not authorized in its tariff and for which it has no right to bill Sprint.  Id. ¶ 29. 

Sprint alleges that Aventure and FCSCs devised a scheme to artificially inflate call volumes in

Aventure’s local calling area in order to bill Sprint inflated rates for what Aventure wrongly

characterized as tariffed “terminating access” service.  According to Sprint, under this scheme,

Sprint does not connect a call with a called party in Iowa that is a customer of Aventure; instead,

Aventure and the FCSCs’ joint scheme involves advertising international, conference call, chat
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line, or similar services that allow callers, who typically do not reside in Iowa, to talk to one

another.  Id. ¶ 30.

Sprint describes that the callers access these services by dialing a ten-digit phone number

with an Iowa area code, calls that appear to Sprint to be ordinary long-distance calls to a called

party in Iowa.  Sprint thus carries the traffic to the location close to the Iowa number, at which

point Sprint causes the call to be transferred to an Iowa LEC, such as Aventure, for termination. 

Id. ¶ 31.  Sprint asserts that it has paid these terminating access charges in the past when the

service provided was true terminating access to an end user – a paying residential or business

customer that resided in Aventure’s territory – but insists what happens instead in this traffic

pumping scheme is that Aventure does not transfer the call to an end user customer, but transfers

it to its FCSC business partners, who are jointly engaged in this scheme.   Id. ¶ 32.  Sprint argues

these business partners are not customers or end users of the local telephone company as those

terms are used in the local phone companies’ tariffs or in common industry parlance because the

FCSCs do not pay money to the local carrier for any service as would be the case in a true

customer relationship, but instead, the FCSCs actually receive money in the form of kickbacks

from the local carrier for their participation in this illegal scheme.  Id. ¶ 33.  Sprint further asserts

that the calling parties are not making terminating calls to these businesses, but are seeking to

talk to other parties almost always outside of Aventure’s service territory; the FCSCs simply

connect the calls, and the calls do not actually terminate in the local Iowa exchange.  According

to Sprint, the calls flow to the international destination or to those participating in the conference

call or chat line who could be located anywhere in the nation or even in another country, which

makes these calls unlike the typical scenario where a caller makes a long-distance call to a per-

son in Iowa and Sprint pays Aventure to terminate the call, Sprint is merely delivering the call to

an intermediate point, that is, delivering the call to Aventure that then delivers the call to the
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international provider or to a conference call or chat line provider, who then connects callers

who are geographically dispersed.  Id. ¶ 34.

Sprint contends that it has not expressly agreed, nor can it be deemed to have agreed, to

pay terminating access charges for this service.  Sprint asserts that both the FCC and IUB found

the service is not a terminating access service as defined in the local companies’ tariffs and,

consequently, Aventure has no right to bill Sprint for this “service.”  Id. ¶ 35.  Sprint postulates

that Aventure and its FCSC partners clearly understand Aventure had no right to bill Sprint, as

they engaged in numerous, often unlawful, practices to disguise the existence or nature of their

scheme, which included (a) continuously changing the phone numbers involved in the scheme, to

make it difficult for Sprint and other long distance carriers to determine which calls are to

numbers associated with the scheme; (b) not reporting the revenue from the scheme on industry

reports and tax returns; (c) misrouting traffic or misrepresenting where traffic is routed; (d) not

describing the FCSC service in their tariffs; and (e) most disturbing, backdating invoices and

contracts after litigation had commenced to create the illusion of a different relationship than

what actually existed.  Id.

Sprint explains that Aventure and the FCSCs benefit from this scheme because Aventure

set its terminating access rates at such very high levels that the FCSCs are able to offer their

services to calling parties for no cost, or nearly no cost, but, far from free, these call connection

services are directly and unreasonably subsidized by long distance carriers, such as Sprint, who

are being charged high terminating access rates, which, in turn, are subsidized by all long

distance carriers’ customers throughout the country, including those who never use the FCSCs’

services.  Id. ¶ 36.  As previously noted, see discussion supra n.9, Sprint describes that as a result

of offering a “free” or nearly free service, call volumes to the services offered by the FCSCs

skyrocketed, and in a one-year span, from March 2006 to March 2007, the number of access

MOUs billed by Superior to Sprint increased an astounding 25,690%, and that from 2004 to

2006, the MOUs billed by LEC Farmers and Merchants to Sprint increased 11,186%.  Sprint
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posits that these dramatic increases can be traced almost entirely to the LEC-FCSCs’ traffic-

pumping scheme.  Id. ¶ 37.

Sprint asserts that carriers’ tariffs describe the services offered to all of their customers and

set the rates charged for those services, and because carriers are subject to the tariffing require-

ments of § 203, they cannot charge customers for services not specified in their interstate tariffs

and cannot charge rates other than those set out in those tariffs.  Sprint further asserts that the

terms of a tariff must be strictly construed against the carrier that drafted it and in favor of

customers.  Id. ¶ 39.  Sprint notes that Aventure’s tariffs are written to describe the typical call

where an IXC like Sprint delivers a call to Aventure for the call to be terminated to Aventure’s

local end user customer and do not authorize terminating access charges for Aventure merely

transiting calls to the FCSCs who then actually connect the callers.  Sprint, accordingly, asserts

that the service Aventure is providing is not terminating access to one of Aventure’s end users. 

Id. ¶ 40.

Sprint details that the relevant terms of Aventure’s tariff states that “Switched Access

Service provides for the ability to . . . terminate calls from a Customer’s Premises to an End

User’s Premises.”  Id. ¶ 41.  Sprint clarifies that instead of terminating to the FCSCs, Aventure

transfers the calls to FCSCs, which then utilize their own international, conference call, chat line,

or other similar service to route and connect calls themselves; therefore, the calls do not

terminate with the FCSCs and many do not even connect through to end users located in

Aventure’s Iowa territories.  Sprint concludes that in no way is Aventure providing switched

access or terminating access under its tariff.  Id.

Next Sprint asserts that Aventure’s tariff states that “Switched Access Service . . . provides

a two-point communications path between a Customer Premises and an End User’s Premises,”

that “Switched Access Service provides for the ability to . . . terminate calls from a Customer’s

Premises to an End User’s Premises” and that an end user under the tariff does not include other

carriers.  Id. ¶ 42.  Sprint surmises that according to those terms, Aventure must deliver the calls

to end users and end users do not include other carriers, but that Aventure is performing a
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common carrier function when routing and connecting calls to its conference call, chat line, and

international call services, which are wholly unlike typical LEC end users – a person, family, or

business actually located in Iowa that subscribes to the LECs’ local phone service in order to

make and receive calls.  Due to this practice, Sprint concludes Aventure has no basis for billing

Sprint access charges for transferring calls to these entities that are not end users under the tariff. 

Id.  Finally, Sprint asserts the FCSCs are not customers of Aventure, as is required under the

tariff for Aventure to lawfully bill for these access charges and that the FCSCs are not actually

paying for local phone services from Aventure; instead, Aventure is making net payments to the

FCSCs.  Id. ¶ 43.  Sprint contends that the FCSCs in league with Aventure are not entitled to the

kickbacks they reap from artificially inflating traffic to their free services; their business models

are premised on advertising a free call connection service to users of their services to artificially

generate high call volume, and receiving payments based on unlawfully billed terminating access

charges in return; and their operations and profit are entirely subsidized by the windfall they

unlawfully receive from the payments Sprint made to Aventure.  Id. ¶ 45.

a. Sprint’s Claims

Sprint alleges seven causes of action against Aventure: Count one – breach of federal tariff

obligation and the Act (violation of § 203); Count two – unreasonable practices in violation of §

203(b); Count three – breach of state tariff obligations and violation of Iowa Code § 476; Count

four – unjust enrichment; Count five – breach of contract; Count seven – fraudulent conceal-

ment; and Count eight – civil conspiracy.

4. Aventure’s Tariff Definitions: Customer, End User, Switched Access

a. Aventure: Tariff FCC No. 1

Customer – Any person, firm, partnership, corporation or other entity which uses
service under the terms and conditions of this tariff and is responsible for the payment
of charges.  In most contexts, the Customer is an Interexchange Carrier utilizing the
Company’s Switched or Dedicated Access services described in this tariff to reach its
End User customer(s).

Qwest’s MSJ Pub. App. 7-2, ECF No. 574-1 (4:07-cv-00078).
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End User – Any person, firm, partnership, corporation or other entity which uses the
service of the Company under the terms and conditions of this tariff.   In many contexts,
the End User is the customer of an Interexchange Carrier who in turn utilizes the Com-
pany’s Switched or Dedicated Access services described in this tariff to provide the End
User with access to the IC’s communication and switching systems.

Qwest’s MSJ Pub. App. 7-3, ECF No. 574-1 (4:07-cv-00078).

Switched Access Service, which is available to Customers for their use in furnishing
their services to End Users, provides a two-point communications path between a
Customer’s Premises and an End User’s Premises.  It provides for the use of common
terminating switching and trunking facilities, and for the use of common subscriber
plant of the Company.  Switched Access Service provides for the ability to originate
calls from an End User’s Premises to a Customer’s Premises and to terminate calls from
a Customer’s Premises to an End User’s Premises in the LATA where it is provided.

Qwest’s MSJ Pub. App. 7-7, ECF No. 574-1 (4:07-cv-00078).

IV. DISCUSSION

A. Aventure’s Motions to Dismiss

Aventure argues for dismissal30 under Rule 12(b)(1) as to Qwest’s count three and under

Rule 12(b)(6) as to Qwest’s counts one, three, five, six, eight, nine, and ten; and as to Sprint’s

counts one, two, seven, and eight.

1. Standard for Motion to Dismiss

To state a claim for relief, a party must submit “a short and plain statement of the claim

showing that the pleader is entitled to relief.”  Fed. R. Civ. P. 8(a)(2).  Under Rule 12(b)(6), a

party may assert, by motion, the defense of failure to state a claim upon which relief can be

granted.  Fed. R. Civ. P. 12(b)(6).  To defeat this motion, “a complaint must contain sufficient

factual matter, . . . to ‘state a claim to relief that is plausible on its face.’”  Ashcroft v. Iqbal, 556

U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)); Braden v.

Wal-Mart Stores, Inc., 588 F.3d 585, 594 (8th Cir. 2009) (quoting Iqbal, 556 U.S. at 678).  To

30 Aventure filed a combined motion to dismiss claims against it filed by AT&T in 4:07-
cv-00043, by Qwest in 4:07-cv-00078, and by Sprint in 4:07-cv-00194, and as to Qwest’s and
Sprint’s counterclaims in 4:08-cv-00005.
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meet the plausibility standard, “[t]he plaintiff must assert facts that affirmatively and plausibly

suggest the pleader has the right he claims . . . , rather than facts that are merely consistent with

such a right.”  Stalley v. Catholic Initiatives, 509 F.3d 517, 521 (8th Cir. 2007).  “A claim has

facial plausibility when the plaintiff pleads factual content that allows the court to draw the

reasonable inference that the defendant is liable for the misconduct alleged.”  Iqbal, 556 U.S.

at 678.

In evaluating the complaint, factual allegations in the complaint are taken as true, and any

reasonable inferences that may be drawn are drawn in favor of the non-moving party.  Id.;

Gallagher v. City of Clayton, 699 F.3d 1013, 1016 (8th Cir. 2012); Braden, 588 F.3d at 594. 

However, legal conclusions and mere “recitation[s] of the elements of a cause of action” may be

discarded.  Iqbal, 556 U.S. at 678 (quoting Twombly, 550 U.S. at 555); Braden, 588 F.3d at 594. 

As part of the “context-specific task [of evaluating a complaint] that requires the reviewing court

to draw on its judicial experience and common sense,” the complaint should be examined in full,

rather than in piecemeal.  Braden, 588 F.3d at 594 (quoting Iqbal, 556 U.S. at 679).

2. 12(b)(1) Motion to Dismiss for Lack of Standing

Aventure first argues that count three of Qwest’s second amended complaint against

Aventure and other LECs for violation of § 223, which penalizes certain obscene or harassing

acts over telephone lines, must be dismissed because § 223 does not create a private right of

action, and therefore, Qwest lacks standing.  Aventure argues Qwest cannot avoid that bar by

bootstrapping the § 223 claim to its § 201(b) unjust and unreasonable practice claim.  Aventure

further argues that even if § 223 did create a private right of action, Qwest would not have

standing to seek damages for the complained of conduct because Qwest, which is a corporation,

is not the parent or guardian of any minor children and lacks standing to assert a claim based

upon § 223.

Qwest acknowledges that § 223 does not create a private cause of action but counters that

Aventure misconstrues count three.  Qwest asserts that count three alleges that Aventure’s failure

to comply with § 223 constitutes the predicate unjust and unreasonable practice for a violation of
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§ 201(b).  It is Qwest’s contention that by entering into a business relationship with FCSCs who

provide adult, indecent, and pornographic calling services, without technical means to block

children’s access to them, Aventure violated § 223 and thus committed an unjust and unreason-

able act.  Qwest argues that showing a violation of an FCC order is not the only way of demon-

strating a § 201(b) violation, rather, it may show such a violation by demonstrating a carrier has

violated another provision of the Act or an FCC rule.  Qwest argues that Aventure’s standing

argument fails because count three alleges the LECs violated § 201(b) by not complying with §

223, and does not assert a private cause of action or remedy under § 223.  Citing Northern Valley

Communications, LLC v. Qwest Communications Corp., 711 F. Supp. 2d 1018, 1024-25 (D.S.D.

2010); Northern Valley Communications, L.L.C. v. Sprint Communications LP, 618 F. Supp. 2d

1076 (D.S.D. 2009); and Sancom, Inc. v. Qwest Communications Corp., 2008 WL 2627465, at

*3 (D.S.D. Jun. 26, 2008), Qwest asserts that Aventure’s argument confuses standing with

whether Qwest states a claim and that courts have repeatedly rejected the standing argument

Aventure raises herein.  Qwest contends that to demonstrate standing only requires “at least one

petitioner has ‘alleged such a personal stake in the outcome of the controversy as to warrant his

invocation of federal-court jurisdiction.’”  Horne v. Flores, 557 U.S. 433 (2009) (quoting

Summers v. Earth Island Inst., 555 U.S. 488, 493 (2009)); see also Ariz. Christian Sch. Tuition

Org. v. Winn, 131 S. Ct. 1436, 1442 (2011); Sprint Commc’ns Co., L.P. v. APCC Serv., Inc.,

554 U.S. 269, 273-274 (2008).  Standing also requires showing prudential standing, i.e., that the

plaintiff is not “raising another person’s legal rights, or . . . generalized grievances.”  Elk Grove

Unified Sch. Dist. v. Newdow, 542 U.S. 1, 12, (2004) (internal quotation marks omitted), abro-

gated on other grounds by Lexmark Int’l, Inc. v. Static Control Components, Inc., 134 S. Ct.

1377 (2014).

Qwest further argues Aventure does not contend that Qwest lacks a cognizable injury from

Aventure’s failure to implement the controls required under § 223 or that Aventure’s business

relationships with FCSCs that provide adult content, indecent, or pornographic calling services

has not injured Qwest by inflating the volume of traffic on which Aventure has wrongfully billed
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Qwest.  Qwest contends that Aventure has committed unjust and unreasonable acts by not fur-

nishing FCSCs who provide adult content material with “900” telephone numbers that would

allow parents to block access.

Qwest’s final assertion is that to demonstrate standing, courts customarily accept all

factual allegations in the complaint as true and draw all inference in the plaintiff’s favor.  See

Gray v. City of Valley Park, Mo., 567 F.3d 976, 983-84 (8th Cir. 2009); Stalley, 509 F.3d at 521

(“At the pleading stage, general factual allegations of injury resulting from the defendant’s

conduct may suffice, for on a motion to dismiss we presume that general allegations embrace

those specific facts that are necessary to support the claim.” (quoting Lujan v. Defenders of

Wildlife, 504 U.S. 555, 561 (1992))).

Standing requires (1) an injury that is “concrete and particularized” and “actual or
imminent, not conjectural or hypothetical,” (2) that the injury “be fairly traceable to the
challenged action of the defendant,” and (3) that it is “likely, as opposed to merely
speculative, that the injury will be redressed by a favorable decision.

Turkish Coal. of Am., Inc. v. Bruininks, 678 F.3d 617, 621 (8th Cir. 2012) (quoting Republican

Party of Minn., Third Cong. Dist. v. Klobuchar, 381 F.3d 785, 791-92 (8th Cir. 2004)).

Qwest’s count three alleges that the LECs’ “failures to comply with the requirements of 47

U.S.C. § 223 constitute an unjust and unreasonable practice in connection with their provision of

interstate communication services, in violation of their 47 U.S.C. § 201(b) duties.”  Qwest’s

Second Am. Compl. ¶ 127, ECF No. 318 (4:07-cv-00078).  Qwest does not assert a cause of

action under § 223; rather, Qwest alleges that the LECs’ conduct is contrary to their require-

ments under that provision of the Act, and therefore, they have violated § 201(b).  Qwest has met

the threshold pleading requirement of stating a cognizable injury under § 201(b).

3. 12(b)(6) Motions to Dismiss Communications Act Claims

a. § 201(b) Claims

Aventure also argues that Qwest’s and Sprint’s claims for violation of § 201(b) for sharing

tariffed access charges on long distance calls with providers of conference calling and similar

services fail to state claims upon which relief may be granted and are subject to dismissal under
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Rule 12(b)(6).  According to Aventure, absent an FCC order, rule, or regulation expressly

finding certain conduct is unjust and unreasonable, there is no private right of action under the

Act.  Aventure asserts a violation of § 201(b) requires a determination by the FCC that an action

constitutes an unjust and unreasonable practice.  Aventure argues that because Qwest and Sprint

have failed to plead the requisite FCC action, they cannot maintain claims under § 201.  Aven-

ture further asserts that the Connect America Order expressly declined the IXCs’ requests to

declare revenue sharing to be a violation of § 201(b) and made it clear that carriers who receive

tariffed services must pay the tariffed rates.

Qwest and Sprint reject Aventure’s assertion that because Qwest and Sprint have not pled

prior FCC decisions that find traffic pumping conduct unjust or unreasonable, Qwest’s and

Sprint’s causes of action for violation of 201(b) must be dismissed arguing that Aventure applies

the incorrect pleading standard since Communications Act claims are subject to Rule 8 notice

pleading and Qwest’s and Sprint’s claims have met that standard.  Qwest and Sprint note that

Global Crossing Telecommunications, Inc. v. Metrophones Telecommunications, Inc., 550 U.S.

45, 53 (2007), cited by Aventure for the proposition that a prior FCC decision must be pled to

avoid dismissal of a § 201(b) claim, does not mandate citing a prior FCC decision or order as a

pleading requirement, rather Global Crossing noted that the success of a § 201(b) claim depends

on whether the FCC, by rule or decision, could properly hold that a carrier’s conduct was unjust

and unreasonable.

Qwest and Sprint also challenge Aventure’s interpretation that the Connect America Order

found revenue sharing was not unjust or unreasonable.  Qwest and Sprint point out that the

Connect America Order repeats the FCC’s previous holding in All American, noting “[a]s the

Commission has previously stated, ‘[w]e do not endorse such withholding of payment outside

the context of any applicable tariffed dispute resolution provisions.’”  Connect America Order,

26 FCC Rcd. at 17890 (second alteration in original) (emphasis added) (quoting All American I,

26 FCC Rcd. at 728).  Qwest and Sprint assert that their § 201(b) claims against Aventure are

premised on Aventure assessing Qwest and Sprint with switched access charges on calls that had
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no end users, no subscription to a service from Aventure’s interstate tariff, no end user premises,

and no common line, and thus failed to meet tariff requirements.  Qwest and Sprint posit that the

IUB agreed with these premises regarding intrastate traffic.  See IUB I, 2009 WL 3052208.

Qwest and Sprint further challenge that Aventure’s reading of the Connect America Order

as finding revenue sharing lawful contradicts that order.  Qwest and Sprint argue that the new

access stimulation rules use revenue sharing as a trigger but do not provide that access sharing is

permissible nor do the new rules immunize LECs from their duty to refrain from billing IXCs

tariff charges when the subject calling does not meet the LEC’s tariff requirements.  See 47

U.S.C. §§ 201(b), 203(c).  Qwest and Sprint continue that under the Connect America Order,

IXCs continue to have the right to bring actions to address whether a LEC has complied with the

new rule going forward, whether a LEC’s traffic stimulation otherwise continues or becomes

unjust or unreasonable despite the new rule, and had no effect on existing complaint actions. 

According to Qwest and Sprint, through the Connect America Order, the FCC merely declined to

find revenue sharing was per se unlawful under § 201(b) reasoning that “[a] ban on all revenue

sharing arrangements could be overly broad, and no party has suggested a way to overcome this

shortcoming.”  Connect America Order, 26 FCC Rcd. at 17879 (footnote omitted).  But the FCC

also rejected the notion that it had previously “explicitly approved revenue sharing.”  Id.  Qwest

and Sprint reiterate their positions that contrary to Aventure’s assertions, the Connect America

Order does not go so far as to find revenue sharing to be per se lawful, and in fact, in the

Connect America Clarification Order, the FCC specifically noted that prior to the new rules, it

had “adopted several orders resolving complaints concerning access stimulation under pre-

existing rules and compliance with the Communications Act,” and clarified that the new rules

order “complements these previous decisions, and nothing in the [new rules order] should be

construed as overturning or superseding [those] previous [FCC] decisions.”  Connect America

Clarification Order, 27 FCC Rcd. 605, 613 (2012).

Aventure’s arguments for dismissal of Qwest’s and Sprint’s § 201(b) claims are premised

on Qwest’s and Sprint’s success on those claims rather than, more properly, on whether those
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claims meet the Rule 12(b)(6) requirements of stating a claim.  Global Crossing does not, as

Aventure suggests, demand a heightened pleading requirement for § 201(b) claims.  Rather,

before the Court in Global Crossing was the gateway issue of whether § 207, which authorizes

persons damaged by a violation of § 201(b) to bring a lawsuit to recover damages in federal

court, would authorize payphone operators to bring a federal lawsuit against long-distance

communications carriers who refused to compensate the payphone operator for certain calls. 

Global Crossing, 550 U.S. at 53.  The Court found that it did.  Id.  The adequacy of pleading a §

201(b) claim was not before the Court in Global Crossing.  Furthermore, were there such a

pleading requirement, Qwest has cited the Commission’s Farmers II decision, which clearly

established that the type of conduct alleged in Qwest’s § 201(b) claim was unjust and unreason-

able.  While the application of the facts herein to the Farmers II decision has yet to occur, the

predicate pleading requirement appears to have been met.

Of note, Qwest attached to its resistance Aventure’s “wholesale services agreement” with

FCSC Global Conference Partners (GCP).31  The terms of the agreement detail the arrangement

between the parties whereby GCP would install and maintain, at its expense, equipment at the

“switch site” located on Aventure’s premises.  In return, Aventure would provide GCP with tele-

phone numbers and internet connectivity at the switch site that had a minimum of eight dedicated

IP addresses, and would ensure internet connection to GCP’s equipment would meet agreed

upon service levels.  The agreement detailed that Aventure would provide its services at no cost

to GCP.  Qwest’s Resist. Ex. B, ECF No. 153-1.  Exhibit B details the “marketing fee schedule”

by which Aventure would pay GCP “per month based upon revenue collected in accordance

with the per minute marketing fee schedule” to be sent to GCP “within 10 days of Aventure

31 On July 3, 2013, GCP notified the Court that it filed for bankruptcy protection.  On July
8, 2013, the Court severed and stayed claims by and against GCP in 4:07-cv-00078 and in 4:07-
cv-00194, see ECF No. 715 (4:07-cv-00078) and ECF No. 487 (4:07-cv-00194), respectively. 
While legal/fact issues may turn on the specific details of an FCSC-LEC agreement, for purposes
of whether Qwest has stated a claim, the GCP-Aventure agreement provides a general overview
of the workings of FCSC-LEC agreements and support Qwest’s allegations.
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Communication collecting its revenue on said minutes,” and if Aventure were to “suffer a

substantial and material change in the amount of revenue it is contractually entitled to receive

from its carriers,” GCP agreed to accept from Aventure a payment proportionate to the amount

Aventure received from its carriers.  Id. (emphasis added).  Another noteworthy provision of the

Aventure-GCP agreement is the clause “Relationship with End Users,” which details that

“Aventure Communication shall have no responsibility for dealing directly with any of Global

Conference [sic] customers (“End Users”) for any purpose relating to the services.  Global

Conference is solely responsible for all products and services it provides to its end users.”  Id.

(emphasis added).

Qwest and Sprint have sufficiently pled causes of action under § 201(b) to satisfy the

plausibility standard and defeat a Rule 12(b)(6) motion to dismiss.  See Iqbal, 556 U.S. at 678.

b. § 203(c) Claims

Aventure next argues Qwest and Sprint fail to state claims for violations of § 203(c)

because Connect America affirmed that LECs have the ability to share access revenues with their

end users and that Qwest and Sprint incorrectly define rebates under § 203 as being payments

back to the carrier paying the tariffed charges instead of payment to third parties.  According to

Aventure, Qwest and Sprint confuse their relationship with Aventure, which is governed by

Aventure’s interstate access tariff and federal law, with Aventure’s relationships with Aventure’s

local end user customer, which is governed by Aventure’s agreement with those end users not by

Aventure’s tariff or by the FCC.  Aventure describes that two distinct and unrelated transactions

are at play.  First, as Aventure asserts, it terminates a call brought to its network by its access-

tariff customers, such as Qwest and Sprint.  This step entitles Aventure to collect access charges

from Qwest and Sprint for the work Aventure performs in completing Qwest and Sprint’s

customers’ long-distance calls.  Next, Aventure delivers the call to its own end user customer,

such as an FCSC, pursuant to the terms of the agreement with that end user.  According to

Aventure, § 203(c)’s prohibition on rebates only applies to customers that receive service

pursuant to the tariff.  Therefore, a violation would only occur if Aventure gave a refund or

89

Case 4:08-cv-00005-JEG-RAW   Document 270   Filed 03/19/15   Page 89 of 126

PUBLIC VERSION



rebate to the IXC that took service pursuant to Aventure’s interstate tariff and paid the tariffed

access charges.  Aventure points to the FCC’s repeated position that is does not regulate the

relationship between a LEC and its end user customer.  See Seventh Report and Order, 16 FCC

Rcd. at 9938 (“[W]e continue to abstain entirely from regulating the market in which end-user

customers purchase access service”).  Aventure’s final assertion is that the Connect America

Order “expressly” states that local exchange carriers are permitted to enter into revenue sharing

agreements with their end user customers and that Connect America Order language suggests

access revenue sharing is an “important” feature in the definition of access stimulation.

Qwest and Sprint assert that their § 203(c) claims for relief for unlawful rebates or

remissions of tariff charges are premised on Aventure’s practice of taking revenues paid by the

IXCs and remitting them to the FCSCs with whom Aventure does business, which, Qwest and

Sprint assert, meets the requirements of § 203(c).  Qwest and Sprint point out that Aventure

acknowledges billing Qwest and Sprint for alleged interstate switched access services that are

subject to the tariff requirements of § 203(a) and (c), thus Aventure is rebating or remitting part

of its interstate tariff’s charges to the FCSCs whom Aventure asserts are end users.  Qwest and

Sprint argue § 203(c) prohibits refunding or remitting any portion of the charges without speci-

fying to whom the refund or remittance is made and it is not restricted to refunds or remittance to

the same customer nor to customers of the same tariff under which Aventure charged Qwest and

Sprint.  That is, the FCC did not restrict the provision solely to remittances back to the same

customer who had been billed those tariff charges nor to remittances to customers of the same

tariff.  Qwest distinguishes International Telecharge, Inc. v. AT&T Co., 8 FCC Rcd. 7304, 7306

(1993), cited by Aventure, noting that although in that case the FCC found private payphone

commissions were not unlawful rebates, that finding was based on different facts, most impor-

tantly, the commissions were not paid to persons who AT&T alleged were end users but to

private payphone owners who did not make the calls, id.32  Qwest and Sprint also distinguish that

32 Sprint similarly distinguishes that in AT&T’s Private Payphone Commission Plan, 7
FCC Rcd. 7135-36 (1992) – cited by the FCC in International Telecharge, Inc. v. AT&T Co. –
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contrary to Aventure’s suggestion, Panatronic USA v. AT&T Corp., 287 F.3d 840 (9th Cir.

2002), does not stand for the proposition that § 203(c) is limited to customers covered by the

tariff at issue.  Rather, the issue in Panatronic was whether a long distance carrier committed

unlawful price discrimination under § 202(a) by delaying the assessment of connectivity fees

upon its tariff 12 customers, while assessing connectivity fees on its tariff 1 and tariff 27 cus-

tomers.  Id. at 843.  After concluding the carrier’s assessment did not constitute unlawful price

discrimination, the court next considered whether the carrier violated § 203(c) by imposing the

delayed connectivity fee on the tariff 12 customers after negotiating new contracts and filing

amended tariffs.  Id. at 845.  The court “construe[d] § 203(c) as conferring a cause of action on

customers covered by the tariff at issue, but not on customers covered by other tariffs.”  Id. 

However, because the plaintiff “was not a customer covered by [tariff 12], it suffered no injury

under section 203(c) by [the carrier]’s delay in imposing the [connectivity] fee on its [tariff 12]

customers. . . . [and] lack[ed] standing to invoke the independent protection of this section.”  Id.

Aventure’s argument that Qwest and Sprint have not stated claims under § 203(c) fails. 

First, Aventure’s assertion that it is still contested whether, under the LEC–FCSCs’ agreements,

the FCSCs were end users has been put to rest by both the FCC and the IUB.  Second, in N.

Valley Recon I, the Commission rejected the contention advanced here by Aventure that the

access charge requirements impermissibly regulate the LEC-end user relationship:

In addition to arguing that the Commission’s CLEC access charge rules do not address
the facts at issue, Northern Valley contends that the [N. Valley I] Order’s requirement
that tariffed CLEC access charges be for transporting traffic to an end user “conflicts
with the Commission’s long-standing precedent establishing that it does not regulate the
CLEC-end user relationship.”  According to Northern Valley, the Order “demand[s]”
that CLECs assess a fee on end users.  The Order does no such thing.  Under the Order,
Northern Valley may offer its services to individuals and businesses for any fee (or no
fee).  The Order provides only that, if Northern Valley chooses to assess access charges

the Commission likewise held that commissions paid to private payphone companies to pay for
private payphone companies’ costs in making “0+” operator services available to end users were
not rebates because they were not paid to the end user, that is, the customer of the “0+” operator
services, but paid to the private payphone companies.
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upon IXCs by tariff, the individuals or entities to whom Northern Valley provides
access must be “end users” (i.e., paying customers).

N. Valley Recon. I, 26 FCC Rcd. at 14525 (second alteration in original) (footnotes omitted).

Third, Aventure again attempts to extend the scope of the Connect America Order

suggesting it legitimizes past conduct.  Aventure further ignores the FCC’s clear directive that

nothing in the Connect America Order vitiates or is contrary to previous FCC rulings.  Connect

America Clarification Order 27 FCC Rcd. at 613 (“Prior to the [Connect America] Order, the

Commission adopted several orders resolving complaints concerning access stimulation under

preexisting rules and compliance with the Communications Act,” and clarifying that the Connect

America Order “complements these previous decisions, and nothing in the [new rules order]

should be construed as overturning or superseding [those] previous Commission decisions.”). 

The Connect America - Notice of Proposed Rulemaking order positively cited the N. Valley

decision denying CLEC Northern Valley’s motion to dismiss Qwest’s § 203(c) claim for lack of

standing, noting the Commission’s long-standing prohibition on rebates as an important guard

against rate discrimination.  See Connect America - Notice of Proposed Rulemaking, 26 FCC

Rcd. at 4773 & n. 1071 (“We note that the prohibition on rebates has long been an important

guard against rate discrimination, and that the Commission has been vigilant in its review under

section 203(c).  We also note that section 203(c) claims have been asserted by carriers in the

context of access stimulation disputes.  We seek comment on whether the refund prohibition in

section 203(c) of the Act has a prohibitive effect on revenue sharing arrangements between

LECs and access stimulating entities, or, if there are aspects of these relationships that fall

outside the scope of this statutory provision.” (footnotes omitted)).  Furthermore, as previously

stated, the new rules set forth in the Connect America Order do not immunize LECs from their

ongoing duties to provide tariffed services without discrimination among customers.

Qwest and Sprint have sufficiently pled causes of action under § 203(c) to satisfy the

plausibility standard and defeat a Rule 12(b)(6) motion to dismiss.  See Iqbal, 556 U.S. at 678.
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4. 12(b)(6) Motion to Dismiss State Law Claims

Aventure also argues that existing state law and the Connect America Order undermine

Qwest’s state law claims for unfair competition, fraudulent concealment, tortious interference,

civil conspiracy, unjust enrichment, and declaratory judgment, and Sprint’s state law claims for

fraudulent concealment and civil conspiracy.33  Aventure first asserts that each of Qwest’s and

Sprint’s state law claims rest on the faulty premise that the LECs’ revenue sharing agreements

with FCSCs are somehow illegal, which is undercut by the Connect America Order that

“expressly sanctions” LECs to engage in such fee sharing arrangements and collect tariffed

switched access charges from IXCs.

a. Qwest’s Unfair Competition Claim

Aventure argues that Qwest’s assertion of a “myriad” of purported actions include

(1) Aventure providing a “kickback,” (2) the provision of a service that was “subsidized” by long

distance carriers, (3) participation in a scheme that violated the Act and Iowa law in undefined

ways, and (4) Aventure’s provision of a service that is likely to confuse parents of minor

children.  Aventure argues that even prior to the Connect America Order, these conclusory

allegations were insufficient to establish that Qwest was entitled to relief for unfair competition

but that the Connect America Order, nonetheless, put the issue to rest, that is, if the actions

delineated by Qwest were not prohibited by law, there can be no violation of common law unfair

competition.  Thus, whether Aventure shares a portion of its revenue, which Aventure says

Qwest derisively calls “kickbacks,” with FCSCs, there can be no violation of common law unfair

competition.  Aventure further argues that Qwest’s assertions do not amount to stating a claim of

unfair competition under Iowa law.

33 Aventure does not move to dismiss count four of Sprint’s amended complaint, which is a
claim for unjust enrichment.
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Qwest defends the adequacy of its second amended complaint to state a cognizable claim

for unfair competition arguing Aventure’s assertions that Qwest has to allege the time, place, and

contents of false representations for unfair competition, presumes unfair competition claims must

be pled with particularity under Rule 9, which is contrary to the notice pleading rules.34  Qwest

notes that only one of its claims, fraudulent concealment, see discussion infra. Part IV.A.4.b.,

needs to be, and is, pled with the requisite particularity.

Under Iowa law, “[t]he doctrine of unfair competition is based on the principle of common

business integrity.  It goes to the question of a defendant’s methods and representations in

marketing his products, not to his right to manufacture or produce them.”  Basic Chems., Inc.

v. Benson, 251 N.W.2d 220, 231 (Iowa 1977) (citing B. H. Bunn Co. v. AAA Replacement Parts

Co., 451 F.2d 1254, 1262-63 (5th Cir. 1971) (“The gist of unfair competition in Florida is

‘palming off.’  Actual customer confusion is not a necessary element to the establishment of

34 Allegations pertaining to Aventure in Count VI of Qwest’s second amended complaint
include: (1) Aventure misused its inherent and exclusive power over terminating switched access
services; (2) Aventure works in concert with FCSCs who advertise and promote false and mis-
leading information about how they are able to provide “free” services (e.g., websites stating tax
dollars, a universal service fund, and/or their website advertising banners pay for the free calls,
which are actually paid by kickbacks from Qwest’s payments to LECs); (3) These representa-
tions will likely confuse or deceive consumers leading them to wrongfully believe they are
receiving free services; (4) Aventure and the FCSCs have concealed information that prevented
Qwest from understanding the nature of the calling; (5) The FCSCs have deliberately misused
Aventure’s inherent and exclusive power over intrastate and interstate terminating switched
access services to the telephone numbers assigned to them; (6) Aventure provides kickbacks to
the FCSCs but does not provide similar kickbacks to true end user customers and Aventure has
absolute market power over the provision of switched access services; (7) The FCSCs knowingly
participated in the scheme that depended upon kickbacks of a portion of switched access charges
not authorized by tariff; (8) Aventure knowingly participated in a scheme that depended upon
numerous violations of the Communications Act and Iowa law; (9) Aventure’s conduct is likely
to confuse parents of minors who have no way of ensuring that their minor children do not call
telephone numbers associated with adult and pornographic content; and (10) Aventure’s unfair
competition has caused Qwest to suffer harm to its business and is therefore entitled to damages
to be determined at trial.  Qwest’s Second Am. Compl. ¶¶ 142-151, ECF No. 318.  In addition,
Qwest seeks any nonduplicative gain that Aventure has obtained from its wrongful conduct.
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this claim, but evidence of customer confusion does have probative value on the issue of

‘palming off.’”)).

In Motor Accessories Manufacturing Co. v. Marshalltown Motor Material Manufacturing

Co., 149 N.W. 184, 186 (Iowa 1914), the Iowa Supreme Court set forth the following standard

regarding unfair competition claims:

The ground of the action of unfair competition is fraud, and this may be shown by direct
testimony, or by facts and circumstances or inferred from the manner in which the
business is carried on.

This doctrine is applied in cases where one has established a business under a particu-
lar name, or by the use of certain marks or symbols, so that it has become known, in the
trade, generally as designating the goods of that person.  Courts of equity will enjoin
one who fraudulently assumes the same name, device, or symbol for the purpose of
stealing away from the other the business so established, and thereby depriving him of
the profit which flows from the business.  The object of the law is to protect the property
rights of a person from invasion by one who fraudulently, by the use of the same
devices, symbols, or name, seeks to and does take from him the custom, good will, and
the business by him established and maintained.  There is no practical way, other than
by prohibition to prevent the filching of trade established by one in an article, through
a name, symbol, or mark, than by prohibiting the use of the trade name or mark.

In Johnson Gas Appliance Co. v. Reliable Gas Products Co., 10 N.W.2d 23, 27 (Iowa

1943), the Iowa Supreme Court further noted that there were “many cases involving unfair

competition decided by the State and Federal courts” and that the consensus from those other

jurisdictions was the general rule that “the essence of unfair competition consists in palming off,

either directly or indirectly, one person’s goods as the goods of another, and while this involves

an intent to deceive, it is not necessary to prove intent by direct evidence, where it is clearly to

be inferred from circumstances.” (emphasis added).

Qwest asserts the tort of unfair competition has a broader scope as applied by the court in

ProBatter Sports, LLC v. Joyner Technologies, Inc., C-05-2045-LRR, 2006 WL 140655, at *3

(N.D. Iowa Jan. 17, 2006).  Qwest urges the Court to adopt the definition of unfair competition

found in the Restatement (Third) of Unfair Competition § 1, comment g, which is cited

in ProBatter.
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Restatement (Third) of Unfair Competition § 1 (1995) in relevant part states as follows:

One who causes harm to the commercial relations of another by engaging in a business
or trade is not subject to liability to the other for such harm unless: 

(a) the harm results . . . from other acts or practices of the actor determined to be
actionable as an unfair method of competition, taking into account the nature of the
conduct and its likely effect on both the person seeking relief and the public; or 

(b) the acts or practices of the actor are actionable by the other under federal or state
statutes, international agreements, or general principles of common law apart from those
considered in this Restatement.

Qwest argues that the breadth of the tort is to ensure that the law adequately addresses

ever-changing tortious conduct and is elucidated in the comment g to the Restatement, which

states in relevant part,

A primary purpose of the law of unfair competition is the identification and redress of
business practices that hinder rather than promote the efficient operation of the market.

. . . . 

It is impossible to state a definitive test for determining which methods of competition
will be deemed unfair . . . .  Courts continue to evaluate competitive practices against
generalized standards of fairness and social utility.  Judicial formulations have broadly
appealed to principles of honesty and fair dealing, rules of fair play and good con-
science, and the morality of the marketplace.  The case law, however, is far more cir-
cumscribed than such rhetoric might indicate, and courts have generally been reluctant
to interfere in the competitive process.  An act or practice is likely to be judged unfair
only if it substantially interferes with the ability of others to compete on the merits of
their products or otherwise conflicts with accepted principles of public policy recog-
nized by statute or common law.

As a general matter, if the means of competition are otherwise tortious with respect to
the injured party, they will also ordinarily constitute an unfair method of competition. 
A competitor who interferes with the business of another by acts or threats of violence
directed at the other, for example, is subject to liability for unfair competition.  So also
is one who interferes by instituting or threatening to institute groundless litigation
against a competitor.

. . . .  

Liability at common law for acts of unfair competition has been supplemented by the
widespread enactment of the Unfair Trade Practices and Consumer Protection Act,
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which commonly prohibits unfair methods of competition and unfair or deceptive acts
or practices.  The private right of action available under many of these statutes has been
pursued primarily as an alternative to traditional contract and tort actions by
disappointed purchasers attracted by the generous remedial provisions of the Act.  In
a number of jurisdictions, however, competitors also have standing to seek redress under
the Act for harm to their commercial relations.  Application of the Act in this latter con-
text has thus far been generally limited to conduct falling within the traditional cate-
gories of unfair competition law.  However, the broad substantive standards embodied
in many of these statutes provide a flexible statutory counterpart to the general common
law proscription against unfair competition.

Restatement (Third) of Unfair Competition § 1 cmt. g (1995).

Qwest avers that it has alleged numerous facts showing Aventure has engaged in unfair,

wrongful business conduct that has a likelihood of confusing consumers into believing Aventure

and the FCSCs’ services are actually free and has harmed Qwest in its commercial relation by:

billing Qwest for access charges that were not authorized by tariffs; violating federal and Iowa

law requiring compliance with filed tariffs; entering into secret agreements touting their so-

called free services to the public; and intentionally abusing Aventure’s monopoly power.  Qwest

refutes Aventure’s assertion that an unfair competition claim requires competition between the

plaintiff and defendant stating that all that is required is competition “of some sort” and that the

focus of the claim is on the likelihood of confusion element.  Qwest argues ProBatter and the

Restatement recognize that unfair competition can take many forms and that the claim has

consequently evolved to protect commercial interest from a myriad of unfair competition.  The

Court must disagree.

The allegations of unfair competition as alleged in Qwest’s second amended complaint do

not square with the principles for such a claim as established by the Iowa Supreme Court in

Motor Accessories, Johnson Gas, and Basic Chemicals, which all involved competition between

the plaintiff and defendant.  In Motor Accessories, the plaintiff spark plug manufacturer brought

an action against a former employee alleging that immediately after leaving the plaintiff’s

employ, the former employee formed a competing company that manufactured spark plugs con-

taining the same essential and novel features as plaintiff’s spark plugs, for which plaintiff had
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filed a patent application.  Motor Accessories, 149 N.W. at 185.  The plaintiff’s complaint

alleged, inter alia, that the defendants had taken this action with the intention of profiting by

plaintiff’s reputation, to deceive the public, and to palm off its spark plugs as those of the

plaintiff.  Id. at 185-86.  In Johnson Gas, the plaintiff gas appliance manufacturer brought an

action against former employees alleging that after leaving plaintiff’s employ, the defendants had

designed, manufactured, and marketed a furnace identical to plaintiff’s product and that they had

also taken the names and addresses of plaintiff’s customers.  Johnson Gas, 10 N.W.2d at 25.  In

Basic Chemicals, the plaintiff brought an action against a competing chemical company and its

principals alleging the defendants had appropriated and removed for their benefit the plaintiff’s

trade secrets and had enticed the plaintiff’s employees to join defendants and enter into unfair

competition with the plaintiff.  Basic Chems., 251 N.W.2d at 222 (Iowa 1977).  Even in

ProBatter, upon which Qwest relies, which was a federal case applying Iowa law, the plaintiff

held two patents on a baseball video pitching simulator and brought an action against a com-

petitor alleging claims for patent infringement, unfair competition, and unfair trade practice. 

ProBatter, 2006 WL 140655, at *1.  The defendant alleged counterclaims of non-infringement,

unfair competition, and abuse of process.  Id.

Qwest’s unfair competition claim does not allege Aventure or the FCSCs are Qwest’s com-

petitors.  Nor does that claim allege that Qwest had “established a business under a particular

name, or by the use of certain marks or symbols, so that it has become known, in the trade,

generally as designating the goods of that person.”  Motor Accessories, 149 N.W. at 186. 

Neither does Qwest allege that the Defendants have assumed “the same name, device, or symbol

for the purpose of stealing away from the other the business so established, and thereby

depriving [Qwest] of the profit which flows from the business.”  Id.  As the Iowa Supreme Court

articulated, the object of the unfair competition law “is to protect the property rights of a person

from invasion by one who fraudulently, by the use of the same devices, symbols, or name, seeks

to and does take from him the custom, good will, and the business by him established and

maintained.”  Id.  Qwest’s unfair competition claim makes no such allegations.

98

Case 4:08-cv-00005-JEG-RAW   Document 270   Filed 03/19/15   Page 98 of 126

PUBLIC VERSION



Qwest’s reliance on ProBatter is misplaced.  As discussed above, the unfair competition

claims in that case were between direct competitors and involved, inter alia, allegations of

product confusion and patent infringement.  ProBatter, 2006 WL 140655, at *1.  Furthermore,

the ProBatter court looked to the Restatement (Third) of Unfair Competition after mistakenly

concluding Basic Chemical was the only Iowa case discussing the tort of unfair competition and

that the elements of the tort had not been set forth in that case.  Id. at *3.  As discussed above,

the Iowa Supreme Court did set forth the elements of the tort in Motor Accessories, 149 N.W. at

18.  The Iowa Supreme Court did not look to the Restatement (Third) of Unfair Competition in

recognizing the tort, and it would be error for this Court to do so.  To the extent ProBatter

applies a different standard for an unfair competition claim under Iowa law, the Court

distinguishes that case.35

On this record, Qwest has failed to state a claim of unfair competition under Iowa law, and

Aventure’s motion to dismiss as to this claim will be granted.

b. Qwest’s and Sprint’s Fraudulent Concealment Claims

Qwest’s allegations in support of its fraudulent concealment claim include that the LECs

and the FCSCs have all actively participated in, aided, and abetted a scheme to deliberately con-

ceal the true nature of their business relationships, and to deliberately conceal information that

35 The Court notes that contrary to Qwest’s assertion, a claim for unfair competition under
Iowa law does contain a fraud element, see Motor Accessories, 149 N.W. at 186 (“The ground of
the action of unfair competition is fraud, . . .”), which must be plead with particularity under
Rule 9(b), see Crest Const. II, Inc. v. Doe, 660 F.3d 346, 353 (8th Cir. 2011) (“Under Rule
9(b)’s heightened pleading standard, allegations of fraud . . . [must] be pleaded with particu-
larity.  In other words, Rule 9(b) requires plaintiffs to plead the who, what, when, where, and
how: the first paragraph of any newspaper story.” (alterations in original) (quoting Summerhill v.
Terminix, Inc., 637 F.3d 877, 880 (8th Cir. 2011))).  Although the Court primarily finds that
Qwest failed to state a claim of unfair competition under Iowa law, the Court also finds that it is
a reasonable extension of the Iowa court’s view in Motor Accessories,149 N.W. at186, that
Qwest’s unfair competition claim lacks the requisite specificity of time periods or locations and
indication of who was making the various alleged representations, and therefore does not satisfy
Rule 9(b), and thus is an alternative basis for dismissing Qwest’s unfair competition claim.  Id.
at 889.
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should have been filed with the IUB and/or the FCC.  The alleged concealed information

includes, but is not limited to, the terms of their written agreements; the LECs failing their duty

to file their agreements with the FCC/IUB; LECs not issuing monthly invoices of its local

exchange services to its FCSC partners; FCSCs not paying the LECs for local exchange services;

FCSCs not paying service charges for the interstate tariff; the FCSCs not paying sales and other

taxes for the services the LECs provided; the FCSCs not paying mandatory telephone related

surcharges for services the LECs provided; the LECs not offering local service to their FCSC

partners pursuant to local tariffs; LECs’ local exchange tariffs not defining the relationships

between the LECs and their FCSC partners; the LECs not inputting the FCSCs into their tradi-

tional billing systems; the LECs not billing the FCSCs for the right to place equipment in the

LECs’ central offices; the LECs not billing the FCSCs for their use of power from the LECs’

central offices; the FCSCs receiving a right to place equipment in the LECs’ central offices free

of charge; the LECs paying the FCSCs millions of dollars in kickbacks to route traffic to or

through the LECs; many of the calls to telephone numbers assigned to the FCSCs not termi-

nating to an end user customer’s premises; none of the FCSCs who conduct business with the

LECs actually residing in one of the Iowa communities supported by the LECs; FCSCs not

having any employees who reside in the communities supported by the LECs; the FCSCs placing

equipment within central offices and the LECs not charging the FCSCs for the power usage;

many of the calls destined for telephone numbers the LECs assigned to FCSCs not terminating

within one of the LECs’ certificated exchanges; the LECs having thousands of telephone

numbers at their disposal to assign to FCSCs but actively hiding the quantity of telephone

numbers used by FCSCs (Dixon has only 595 access lines, but 10,000 telephone numbers avail-

able to it; Reasnor has 10,000 telephone numbers available to it; and Aventure has at least 9000

telephone numbers available to it); and FCSCs routinely changing the telephone numbers that

their participants call for the free services to prevent IXCs from tracking calls destined

for FCSCs.
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Qwest argues that concealment of these facts made it impossible for Qwest to understand

that the calls destined for telephone numbers to which LECs assigned to FCSCs were not being

delivered to end users, at end users’ premises, over a common line ordered out of the LECs’

local exchange tariff, or terminated in one of the LECs certificated exchanges and that without

this concealment, Qwest would have known the calls delivered to telephone numbers LECs had

assigned to FCSCs did not qualify for switched access charges and Qwest could have made

informed business decisions that would have saved it millions of dollars.

Qwest further argues the LECs failed their duty to provide accurate information in support

of their bills when such information was requested by Qwest and the FCSCs aided and abetted in

the concealment of this information by inducing and substantially assisting the LECs to enter

into confidential arrangements, requesting thousands of telephone numbers from the LECs, and

frequently changing the telephone numbers they used.  Qwest avers that the LECs and FCSCs

performed this intentional, willful, and deliberate concealment (1) to induce Qwest and other

IXCs to pay the switched access charges billed by the LECs that Qwest and other IXCs would

not otherwise have paid; (2) with the expectation and intent that Qwest and other IXCs would

rely upon the facts and information disclosed, and the invoices delivered to the IXCs necessarily

failed to disclose true facts; (3) to cause Qwest and other IXCs to pay the erroneous invoices to

the LECs, who then kicked back a portion to the FCSCs; and (4) to induce Qwest and other IXCs

to rely upon the same false appearance of the LECs compliance and thereby continue delivering

calls to the telephone numbers that the LECs assigned to their FCSC business partners, in the

usual manner, such as by delivering calls to the LECs via wholesale carriers through least cost

routing principles.

Qwest continues that this deliberate concealment of material facts, and the continued

delivery of calls to the LECs through all traditional methods, caused Qwest to pay fees to whole-

sale carriers, primarily Sprint and AT&T, for a portion of the terminating switched access

charges that the LECs charged to the carrier who delivered the call.  Qwest avers that the LECs

and FCSCs knew about Qwest’s use of wholesale carriers and least cost routing principles and
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yet received payments from these route carriers for purported switched access even though they

were not entitled to those payments under the LECs’ tariffs, and that had Qwest delivered the

traffic directly rather than through a wholesale carrier, Qwest would not have paid switched

access charges for the traffic.  Qwest further alleges the LECs negotiated confidential agree-

ments with AT&T that induced Qwest to route traffic through AT&T to receive the reduced rate

AT&T would assess (as opposed to the LECs’ higher tariff rate) and that the LECs’ and FCSCs’

fraudulent concealment caused Qwest significant harm.

In support its fraudulent concealment claim, Sprint alleges that due to the information

passed between carriers in the normal course of a telephone call, the unlawful traffic in dispute

would appear to Sprint to be traditional, lawful calls to an end user’s customer premises in the

LEC’s designated calling area.  Sprint asserts, however, that Aventure and other LECs who were

involved in a transaction (the exchange of traffic and billing and payment for such traffic) with

Sprint had information that the LEC knew would be necessary for Sprint to be aware that the

calls were not traditional calls to a local end user retail customer.  Sprint describes that the LECs

knew that the calls were to a conference bridge owned by the LEC, that the FCSC associated

with that bridge was not paying for any of the LEC’s local retail services, or that access charges

being paid by Sprint were being split with the FCSC as a kickback for pumping up the access

volumes above the levels assumed when the LEC’s rates were set.  Sprint asserts that this

information, which was in the LECs’ possession, was necessary to prevent the otherwise normal

electronic information about the call from being misleading.

Sprint continues that the LECs and their FCSC partners engaged in contrivances intended

to exclude suspicion or prevent inquiry into, or discovery of, the true nature of the traffic and

their relationships, which included (1) changing the telephone number used for the pumped

traffic; (2) not filing tariffs describing the FCSC services; (3) having Iowa Network Services

(INS) rather than the LEC itself request that the IXCs install additional capacity; (4) misrouting

traffic, also known as traffic laundering; (5) not reporting FCSC revenues on tax statements or
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various industry reports; and (6) backdating or falsifying invoices and contracts to disguise the

nature of the relationships between the LECs and the FCSCs.

Sprint asserts that under these circumstances, the LECs, including Aventure, had a duty to

disclose material information in their business transactions with Sprint that would have pre-

vented the normal call and billing information provided by the LEC from being misleading and

that the intentional failure of the LECs to do so caused harm to Sprint, which constitutes a

fraudulent concealment.  Sprint further asserts that Aventure and other LECs acted with reckless

disregard for the rights of Sprint and other IXCs.  Sprint contends that the business plan for the

traffic pumping scheme between the LECs and FCSCs was, in fact, expressly predicated on

abusing the law to force Sprint and other IXCs to unwittingly pay for the scheme and for the

calls the FCSCs marketed to customers as “free.”  Sprint argues it is entitled to damages for

Aventure’s intentional tortuous action.

Aventure contends Qwest’s and Sprint’s fraudulent concealment claims fail to meet the

Rule 9 pleading requirements and fail to state a claim under Iowa law because the LECs had no

duty to disclose any of the information that Qwest and Sprint assert was concealed.  Aventure

argues that the LECs had no duty to disclose the nature and workings of their customer relation-

ships with the FCSCs, including the terms of the agreements, in order to substantiate their bills to

the IXCs and that the IXCs do not and cannot point to legal authority creating a duty to reveal

contracts with third parties.  Aventure further argues that fraudulent concealment is rarely found

between sophisticated business entities and that Qwest and Sprint are companies with massive

revenues and sophisticated legal departments; thus, they are hardly the type of inexperienced

parties that would be entitled to rely upon small competitive carriers for guidance and advice. 

Aventure asserts that the proof that Qwest and Sprint were not deceived is demonstrated by

Qwest and Sprint disputing their bills shortly after calls increased and then seeking self-help in

refusing to pay for Aventure’s services.
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Qwest counters that its fraudulent concealment claim is based upon an active concealment

of facts making a duty to disclose unnecessary.36  Qwest argues that CLECs like Aventure have a

duty to file their IXC agreements, including agreements for access services, and although

Aventure would argue FCSCs are not carriers, the FCC has found otherwise.  See In re: Request

for Review by Intercall, Inc. of Decision of Universal Serv. Adm’r, 23 FCC Rcd. 10731, 10736

36 The Iowa Supreme Court has made the following distinction between actively con-
cealing material information or merely being silent; one is actionable while the other is not:

“The law distinguishes between passive concealment and active concealment, or in
other words, between mere silence and the suppression or concealment of a fact, the
difference consisting in the fact that concealment implies a purpose or design, while the
simple failure to disclose a fact does not.  Mere silence is not representation, and a mere
failure to volunteer information does not constitute fraud.  Thus, as a general rule, to
constitute fraud by concealment or suppression of the truth there must be something
more than mere silence or a mere failure to disclose known facts.  Where there is no
obligation to speak, silence cannot be termed ‘suppression,’ and therefore is not a fraud. 
Either party may, therefore, be innocently silent as to matters upon which each may
openly exercise his judgment.

Silence, in order to be an actionable fraud, must relate to a material matter known to the
party and which it is his legal duty to communicate to the other contracting party,
whether the duty arises from a relation of trust, from confidence, from inequality of
condition and knowledge, or other attendant circumstances.  In other words, there must
be a concealment – that is, the party sought to be charged must have had knowledge of
the facts which, it is asserted, he allowed to remain undisclosed – and the silence must,
under the conditions existing, amount to fraud, because it is an affirmation that a state
of things exists which does not, and because the uninformed party is deprived to the
same extent that he would have been by positive assertion.  Concealment or nondis-
closure becomes fraudulent only when there is an existing fact or condition, as
distinguished from mere opinion, which the party charged is under a duty to disclose.

Concealment in the sense opposed to mere nonactionable silence may consist of with-
holding information asked for, or of making use of some device to mislead, thus
involving act and intention, or of concealing special knowledge where there is a duty
to speak.  The term generally implies that the person is in some way called upon to
make a disclosure.  It may be said, therefore, that in addition to a failure to disclose
known facts, there must be some trick or contrivance intended to exclude suspicion and
prevent inquiry, or else that there must be a legal or equitable duty resting on the party
knowing such facts to disclose them.”

Wilden Clinic, Inc. v. City of Des Moines, 229 N.W.2d 286, 292-93 (Iowa 1975) (quoting 37 Am.
Jur. 2d, Fraud and Deceit § 145).
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(2008) (“Indeed, all similarly situated stand-alone audio bridging service providers that offer

their services to others for a fee are also providers of telecommunications . . . .”).

Qwest further asserts, citing McLeodUSA Telecommunications Services, Inc. v. Qwest

Corp., 469 F. Supp. 2d 677 (N.D. Iowa 2007), that concealment by trick or contrivance inde-

pendently creates a duty to disclose.

The elements of a claim of fraudulent non-disclosure or concealment are essentially
the same as the elements of fraud, although the first element requires a false represen-
tation or concealment of a material fact when under a legal duty to disclose that fact. 
Thus, where the fraud was purportedly a nondisclosure or concealment, the claimant
must show that the alleged tortfeasor was under a legal duty to communicate the with-
held information to prevail (or must so plead to state a claim).  Iowa cases have not pro-
vided a specific test for determining when a duty to disclose arises in fraudulent non-
disclosure cases.  They have, however, observed that, to prove the necessary duty to
disclose, the plaintiff need not show a fiduciary duty existed, but may, instead, establish
that a duty arose from inequality of condition and knowledge, or other circumstances
shown by a particular fact situation.  Thus, for concealment to be actionable, the repre-
sentation must relate to a material matter known to the party . . . which it is his legal
duty to communicate to the other contracting party whether the duty arises from a rela-
tion of trust, from confidence, from inequality of condition and knowledge, or other
attendant circumstances.  The Iowa Supreme Court has recognized a duty to disclose in
situations where the plaintiff and the defendant were involved in some type of business
transaction, such as buyer/seller or owner/contractor, but only when the relative knowl-
edge and experience of the parties warrants.  The duty to disclose may also arise from
the attendant circumstances, such as a contrivance intended to exclude suspicion and
prevent inquiry.

McLeodUSA, 469 F. Supp. 2d at 707-08 (alteration in original) (internal citations and quotation

marks omitted); see also Schaller Tel. Co. v. Golden Sky Sys., Inc., 298 F.3d 736, 740 (8th Cir.

2002) (noting that Iowa law recognizes a cause of action for fraudulent misrepresentation based

on nondisclosure of material facts and that to be actionable, a misrepresentation must “relate to a

material matter known to the party . . . which it is his legal duty to communicate to the other con-

tracting party whether the duty arises from a relation of trust, from confidence, from inequality

of condition and knowledge, or other attendant circumstances.” (alteration in original) (quoting

Sinnard v. Roach, 414 N.W.2d 100, 105 (Iowa 1987)).
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Qwest also maintains that even if direct dealing was required between itself and the

FCSCs, Qwest is a party to the three-way tariff transaction with the LECs and their end users;

that is, the tariff contemplates a call from the IXC to an end user, the FCSCs, terminated by a

LEC.  Accordingly, the LECs and FCSCs had special knowledge to which Qwest, a party to this

three-way transaction, did not have access because the LECs and FCSCs hid that information. 

Qwest also refutes the argument that special knowledge duty only applies to inexperienced

entities, which Qwest is not.  See McLeodUSA, 469 F. Supp. 2d at 708 (“The fatal defect in

McLeodUSA’s contention that Qwest’s fraudulent concealment claims merely rely on a con-

tractual duty is that the duty to disclose material facts does not necessarily arise from contract,

either legally or as alleged in this case.  Rather, legally, the duty may arise, for example, from

inequality of condition and knowledge, or from circumstances attending the parties’ relationship,

including contrivance intended to exclude suspicion and prevent inquiry.  Here, Qwest has

alleged that the duty to disclose the true nature of the calls at issue in the fraudulent concealment

claims arose, inter alia, from McLeodUSA’s sole control of information relating to calls that it

sends to Qwest, and Qwest’s inability to identify McLeodUSA as the source of call traffic in the

absence of proper information, placing the parties in a position of inequality of knowledge. 

These allegations are sufficient to state the necessary duty for fraudulent non-disclosure claims,

independent of any contractual duty.” (internal citations and quotation marks omitted)).

Sprint also refutes the contention that Aventure and other LECs had no duty to disclose

information to IXCs pointing out that the Restatement (Second) of Torts, which Iowa has

adopted, states that a situation giving rise to a duty to disclose “occurs when a party acquires

information ‘that he knows will make untrue or misleading a previous representation that when

made was true or believed to be so.’”  Wright v. Brooke Grp. Ltd., 652 N.W.2d 159, 174 (Iowa

2002) (quoting Restatement (Second) of Torts § 551(2)(c)).  Regarding the relationships between

parties to business transactions, the Iowa Supreme Court has found a duty to disclose when

(1) one party to the transaction “knows that the other is about to enter into it under a mistake as

to [the facts basic to the transaction], and that the other, because of the relationship between
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them, the customs of the trade or other objective circumstances, would reasonably expect a

disclosure of those facts,” id. at 175 (quoting Restatement (Second) of Torts § 551(2)(e));

(2) “matters known to [one party to a business transaction] that he knows to be necessary to

prevent his partial or ambiguous statement of the facts from being misleading,” id. (quoting

Restatement (Second) of Torts § 551(2)(b)); and (3) “a party acquires information ‘that he knows

will make untrue or misleading a previous representation that when made was true or believed to

be so’” id. (quoting Restatement (Second) of Torts § 551(2)(c)).  The Iowa Supreme Court has

“also held that a duty to disclose may arise from the ‘attendant circumstances,’ such as a ‘”‘con-

trivance intended to exclude suspicion and prevent inquiry.’”’  Id. (quoting Wilden Clinic, Inc. v.

City of Des Moines, 229 N.W.2d 286, 293 (Iowa 1975) (quoting 37 Am. Jur. 2d Fraud and

Deceit § 145 (1968))).

As provided in great detail above, see discussion supra Parts III.D.2. and III.D.3., Qwest’s

and Sprint’s amended complaints each summarize the conduct of Aventure and other LECs and

plead active concealment, and therefore suffice to state a claims for fraudulent concealment

without having to show an affirmative duty to disclose.  See Wilden Clinic, 229 N.W.2d at 293

(distinguishing between passive and active concealment and reasoning that “[s]ilence, in order to

be an actionable fraud, must relate to a material matter known to the party and which it is his

legal duty to communicate to the other contracting party, whether the duty arises from a relation

of trust, from confidence, from inequality of condition and knowledge, or other attendant

circumstances.  In other words, there must be a concealment – that is, the party sought to be

charged must have had knowledge of the facts which, it is asserted, he allowed to remain

undisclosed – and the silence must, under the conditions existing, amount to fraud, because it is

an affirmation that a state of things exists which does not, and because the uninformed party is

deprived to the same extent that he would have been by positive assertion.”).  Based upon the

record, Qwest and Sprint have pled “allegations [that] are sufficient to state the necessary duty

for fraudulent non-disclosure claims, independent of any contractual duty.”  McLeodUSA, 469
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F. Supp. 2d at 708.  Aventure’s motions to dismiss Qwest’s and Sprint’s claims for fraudulent

concealment are denied.

c. Qwest’s Tortious Interference with Contract Claim

Paragraphs 178 through 186 of Qwest’s second amended complaint set out the following

allegations in support of its intentional interference with contract claim brought against

Aventure, several other LECs, and several FCSCs.  Qwest asserts that it has contracts with

numerous other long distance carriers, including AT&T and Sprint, that allow Qwest to use these

carriers to deliver calls on Qwest’s behalf to Aventure and other LECs.  Qwest alleges that due

to schemes between Aventure (and other LECs) and FCSCs, Qwest did not have correct

information necessary to allow Qwest to make reasoned decisions about the calls that Qwest

would itself deliver to the LECs, and those that it should route through other carriers to the

LECs.  Qwest further asserts that Aventure and other LECs entered into contracts with AT&T

and/or other IXCs to charge those IXCs less than the LECs’ tariff rates for switched access

services, understanding that this would lead other long distance carriers like Qwest to least cost

route traffic through AT&T or other carriers to the LECs and that these agreements were

executed because the LECs and FCSCs all knew it would lead  Qwest and other long distance

carriers to route more traffic through AT&T as a wholesale carrier, thereby increasing the LECs’

and the FCSCs’ unjustifiable revenue stream.  Qwest argues the LECs’ and the FCSCs’ tortious

conduct intentionally and improperly interfered with Qwest’s ability to take advantage of the full

rights extended to Qwest under the contracts, which has decreased the value of those contracts to

Qwest, and because these contracts are commonplace in the industry, Aventure, the other LECs,

and the FCSCs knew or should have known of the existence of provisions in these contracts that

give Qwest the ability to deliver calls itself or through other IXCs.  Qwest concludes Aventure

had knowledge of facts, which, if followed by reasonable inquiry, would have led to a complete

disclosure of wholesale carriage by long distance carriers.
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Aventure argues Qwest’s tortious interference with contract claim should be dismissed for

failure to state a claim, specifically, noting that the facts alleged do not detail that (1) Aventure

knew of Qwest’s contract with AT&T, (2) Aventure had a confidential agreement with AT&T,

or that (3) Aventure had any intention of improperly interfering with the Qwest-AT&T contract. 

Aventure argues, at most, Qwest has alleged that Aventure entered into a contract with AT&T to

increase its own revenues, which, even if factually correct, fails to state a claim for tortious

interference.  See Green v. Racing Ass’n of Cent. Iowa, 713 N.W.2d 234, 244 (Iowa 2006) (“[I]f

there is no desire at all to accomplish the interference and it is brought about only as a necessary

consequence of the conduct of the actor engaged in for an entirely different purpose, his knowl-

edge of this makes the interference intentional, but the factor or motive carries little weight

towards producing any determination that the interference was improper.” (quoting Berger v.

Cas’ Feed Store, Inc., 543 N.W.2d 597, 599 (Iowa 1996) (quoting Restatement (Second) of Torts

§ 767, cmt. d))).

Qwest resists arguing the facts alleged in its second amended complaint clearly meet the

pleading standard to place Aventure on notice of the claim and to show the claim’s plausibility. 

Qwest also rejects the argument that Aventure’s below tariff contracts with AT&T are legal and

legitimate noting that Aventure alleges it has a filed interstate access tariff; accordingly, the tariff

governs the carrier-customer relationships and precludes Aventure from negotiating separate

agreements that affect the rate for services once a tariff has been filed.  See All American I, 26

FCC Rcd. at 730 n.47 (reiterating “the undisputed notion that tariffs govern carrier-customer

relationships and that ‘parties are precluded from negotiating separate agreements that affect the

rate for services once a tariff has been filed’” (quoting Seventh Report and Order, 16 FCC

Rcd. at 9934 n.71)); see Advamtel, LLC v. AT&T Corp., 118 F. Supp. 2d 680, 688 (E.D. Va.

2000) (“Once a tariff has been validly filed with the FCC, the parties are precluded from nego-

tiating any separate agreements that affect the rate for which services are charged.”).

The tort of intentional interference with contract has the following elements: “(1) plaintiff

had a contract with a third-party; (2) defendant knew of the contract; (3) defendant intentionally
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and improperly interfered with the contract; (4) the interference caused the third-party not to per-

form, or made performance more burdensome or expensive; and (5) damage to the plaintiff

resulted.”  Jones v. Univ. of Iowa, 836 N.W.2d 127, 151 (Iowa 2013) (quoting Kern v. Palmer

Coll. of Chiropractic, 757 N.W.2d 651, 662 (Iowa 2008)).  Qwest alleges it had least cost routing

contracts with AT&T, Aventure knew of those contracts, Aventure interfered with those con-

tracts by surreptitiously entering into its own contract with AT&T, and damaged Qwest.  These

allegations are sufficient at the pleading stage and meet the Iqbal and Twombly plausibility

standard.  See Hamilton v. Palm, 621 F.3d 816, 817 (8th Cir. 2010) (“‘[T]o survive a motion to

dismiss, a complaint must contain sufficient factual matter, accepted as true, to state a claim for

relief that is plausible on its face.’ (quoting Iqbal, 129 S. Ct. at 1949)).  “As the Court held in

Twombly, 550 U.S. at 544, the pleading standard Rule 8 announces does not require ‘detailed

factual allegations,’ but it demands more than an unadorned, the-defendant-unlawfully-harmed-

me accusation.”  Iqbal, 556 U.S. at 678 (quoting Twombly, 550 U.S. at 555).  Aventure’s motion

to dismiss Qwest’s tortious interference with contract claim is denied.

d. Qwest’s and Sprint’s Civil Conspiracy Claims

Qwest sets forth the following factual allegations in support of its claims for civil con-

spiracy against Aventure (and others) in paragraphs 184 through 194 of its second amended

complaint, ECF No. 318 (4:07-cv-00078).  Aventure and other LECs agreed with their respective

FCSC partners to illicit arrangements to violate numerous federal and state Communications 

statutes and rules, to compete unfairly, to tortiously interfere with Qwest’s contracts, and to

fraudulently conceal material facts.  Qwest alleges numerous actions in concert in furtherance of

the LECs’ agreements with their respective FCSCs included: (i) the FCSCs would place equip-

ment behind the LECs’ switches; (ii) the LECs would assign telephone numbers to the FCSCs;

(iii) the LECs would bill Qwest and other long distance carriers for access charges on long

distance calls that were routed to or through the FCSCs; (iv) the FCSCs would advertise services

designed to increase volumes of traffic routed through the LECs’ switches; (v) the LECs would
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bill the long distance carriers for switched access even though the calls did not qualify for such

charges; and (vi) the LECs would share an agreed-upon portion of the ill-gotten switched access

charges with their respective FCSC partners.  The LECs’ conduct in billing Qwest for access

services for these calls violates the terms of Aventure’s interstate and intrastate access tariffs,

Aventure’s local exchange tariff, as well as federal and state law.

Qwest alleges that (1) the Aventure–FCSC agreements constitute agreements to take

unlawful actions; (2) the Aventure–FCSC agreements constitute a civil conspiracy or con-

spiracies, and Aventure is liable for the harm caused by the unlawful acts taken in furtherance of

the conspiracy; and (3) the unlawful actions taken during and in furtherance of the unlawful

Aventure–FCSC agreements have injured Qwest.  Qwest alleges that Aventure’s conduct was

intentional, fraudulent, and/or malicious toward the rights of Qwest, and therefore Qwest seeks

and is entitled to punitive or exemplary damages.

Sprint similarly sets forth the following factual allegation is support of its civil conspiracy

claim against Aventure and other LECs, along with their FCSC partners in paragraphs 95

through 99 of its amended complaint, ECF No. 211 (4:07-cv-00194).  Aventure, along with one

or more FCSCs, agreed to illicit arrangements similar to the following: (a) the FCSCs would

place a gateway to connect calls in Aventure’s service territories; (b) Aventure would assign one

or more of its telephone numbers to FCSCs; (c) the FCSCs would advertise the free or reduced-

cost service, including the telephone number in Aventure’s territories to increase the volume of

traffic; (d) Aventure would bill Sprint for terminating access charges on long distance calls that

were routed through the FCSCs; and (e) Aventure would share with its FCSC partners a portion

of the monies billed to or received from Sprint.  Sprint further asserts that INS, who also profited

from the improperly increased traffic, provided additional facilities, planning, and material

support.  Sprint contends Aventure’s conduct in billing Sprint for terminating access services for

these calls to the FCSCs violates the terms of Aventure’s federal and state access tariffs, as well

as federal and state law and that Aventure’s and the FCSCs’ conduct has intentionally caused

them to be in wrongful possession and control of monies that rightfully belong to Sprint.
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Sprint alleges that the agreements reached between Aventure and one or more FCSCs con-

stitute agreements to take unlawful actions and a civil conspiracy or conspiracies and Aventure

and the FCSCs are liable to Sprint for the harm caused by their unlawful acts taken in further-

ance of the conspiracy.  Sprint further asserts that the unlawful actions taken during and in

furtherance of the agreements between Aventure and one or more FCSCs have injured Sprint,

and therefore Sprint is entitled to reasonable damages.

Aventure argues that Qwest’s and Sprint’s civil conspiracy claims fail because their claims

are really claims for multiple conspiracies, yet fail to plead any specific agreement between

defendants, that is, Qwest and Sprint improperly attempt to hold each defendant liable for the

alleged conspiracies of others.  Aventure alleges that the second reason the claims fail is because

a civil conspiracy must be based upon underlying unlawful actionable conduct and the Connect

America Order clearly demonstrates that the underlying agreements were not illegal, thus

not conspiracies.

Qwest and Sprint resist, arguing their amended complaints are replete with allegations of

independent tortious conduct.  Qwest’s independent tort claims are for criminal misconduct, and

statutory violation including violations of the Communications Act, unfair competition, tortious

interference, and fraudulent concealment.  Sprint’s independent tort claims are for violations of

the Communications Act and fraudulent concealment.  Qwest and Sprint allege they need not

plead the agreement element with particularity because agreements are often clandestine and not

information the plaintiff can plead with precision.  Nonetheless, Qwest and Sprint argue the

factual allegations in their respective amended complaints show Aventure agreed with its

business partners to engage in a common scheme for the unlawful purposes alleged throughout

the amended complaints, actually committed tortious acts in concert in furtherance of the agree-

ments, and thereby caused Qwest and Sprint damage and injury.  Qwest further distinguishes that

some of the arguments raised in Aventure’s challenges to the civil conspiracy claims do no more

than take issue with the form of the claim; improper form could be corrected by a motion for

more definite statement and therefore is not the basis for dismissal.  Sprint adds that details of
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the specific FCSCs with whom Aventure acted in concert could not have been known to Sprint at

the time it filed the amended complaint but has since been obtained through discovery, but that

its amended complaint, nonetheless, sufficiently alleges that Aventure acted in concert with one

or more FCSCs.  Qwest and Sprint argue that they do not attempt to impose joint liability on

Aventure for the conspiracies of others.

Regarding the necessary element of an underlying tort to maintain a claim of civil con-

spiracy, Qwest alleges five tort claims – see counts three, five, six, eight, and nine of Qwest’s

Second Amended Complaint, ECF No. 318 (4:07-cv-00078) – and Sprint alleges three tort

claims – see counts six,37 seven, and eight of Sprint’s Amended Complaint, ECF No. 211

(4:07-cv-00194).

“Under Iowa law, ‘[a] conspiracy is a combination of two or more persons by concerted

action to accomplish an unlawful purpose, or to accomplish by unlawful means some purpose

not in itself unlawful.’”  Wright, 652 N.W.2d at 171 (quoting Basic Chems., 251 N.W.2d at 232). 

“Under this theory of liability, ‘an agreement must exist between the two persons to commit a

wrong against another.’” Id. At 192 (quoting Ezzone v. Riccardi, 525 N.W.2d 388, 398

(Iowa 1994)).

Civil conspiracy is not in itself actionable; rather it is the acts causing injury undertaken
in furtherance of the conspiracy [that] give rise to the action.  Thus, conspiracy is
merely an avenue for imposing vicarious liability on a party for the wrongful conduct
of another with whom the party has acted in concert.  Thus, the wrongful conduct taken
by a co-conspirator must itself be actionable.

Id. at 172 (alteration in original) (internal citations and quotation marks omitted).  “Although our

cases applying a civil conspiracy theory involve agreements to commit an intentional tort, [citing

cases involving interference with contract, fraud, and unfair competition], our court has never

held that a claim of civil conspiracy must be based on such an agreement.”  Id. at 172.  Rather, a

37 Count six of Sprint’s amended complaint in 4:07-cv-00194, alleges a tort claim for inten-
tional interference with existing contracts against the FCSC Defendants; Futurephone is the only
remaining FCSC in 4:07-cv-00194. 
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“plaintiff may base a claim of civil conspiracy on wrongful conduct that does not constitute an

intentional tort.  Such underlying acts must, however, be actionable in the absence of the con-

spiracy”.  Id. at 174.

Based upon the record, Qwest and Sprint have sufficiently pled a cause of action for civil

conspiracy under Iowa law.

e. Qwest’s Unjust Enrichment Claim38

Qwest alleges in support of its claim for unjust enrichment simply that the LECs and the

FCSCs, through their wrongful, improper, unjust, fraudulent, and unfair conduct, have reaped

substantial and unconscionable profits from Qwest through their tariffs, and that the LECs have

all received monies from Qwest to which they are not entitled.  Therefore, in equity and good

conscience, it would be unjust for Aventure, other LECs, and the FCSCs to enrich themselves at

the expense of Qwest.

Aventure argues that Qwest’s unjust enrichment claim fails to state a claim and should be

dismissed.  Aventure asserts that the “monies” to which the Qwest refers are the very few access

charges that Qwest actually paid before engaging in self-help, and the claim stands in direct

contravention with the FCC’s determination in the Connect America Order that tariffed access

charges apply to the traffic at issue in this case.  Aventure asserts that the Connect America

Order by expressly rejecting the IXCs’ requests to adopt arbitrary de minimis rates or to apply a

bill-and-keep regime, made it clear that access minutes terminated to the LEC, and therefore, the

LEC is entitled to access revenues, and that the access service provided by LECs like Aventure

to IXCs like Qwest is both valuable and compensable.

Aventure bases its argument for dismissal of the unjust enrichment claim on the same

misconstruction of the Connect America Order it applied in connection with its motion to

dismiss other claims.  Aventure’s assertion that the Connect America Order found traffic

38 As previously indicated, in its motion to dismiss against Sprint, Aventure did not move
to dismiss Sprint’s claim for unjust enrichment.
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pumping LECs are not unjustly enriched because IXCs are compensated by their long distance

customers for delivering calls to the LECs was expressly rejected by the FCC.  See Connect

America Order, 26 FCC Rcd. at 17876 n. 1090 (“Whether the IXC’s revenues for a call are more

or less than its cost of terminating the call is not at issue.  The question is whether just and

reasonable rates are being charged for the provision of interstate switched access services. (citing

47 U.S.C. § 201(b)).  The Connect America Order expressly stated that it did not overrule its

prior rulings in Farmers II and Farmers Recon II or its Northern Valley decisions.

Recovery based on unjust enrichment can be distilled into three basic elements of
recovery.  They are: (1) defendant was enriched by the receipt of a benefit; (2) the
enrichment was at the expense of the plaintiff; and (3) it is unjust to allow the defendant
to retain the benefit under the circumstances.

State, Dep’t of Human Servs. ex rel. Palmer v. Unisys Corp., 637 N.W.2d 142, 154-55 (Iowa

2001) (footnotes omitted).

Based on the record and at the procedural stage of the litigation, Qwest has stated a claim

for unjust enrichment that meets the plausibility standard.  Aventure’s motion to dismiss this

count must be denied.

f. Qwest’s Declaratory Judgment Claim

Aventure argues that because the request for declaratory judgment in count twelve of

Qwest’s second amended complaint is dependent upon Qwest’s federal and state law claims that

Aventure has moved to dismiss, the Court should decline to exercise supplemental jurisdiction

over this claim.  See 28 U.S.C. § 1367(c)(3) (“The district courts may decline to exercise supple-

mental jurisdiction over a claim . . . if . . . the district court has dismissed all claims over which it

has original jurisdiction . . . .”).  The Court has denied Aventure’s motion to dismiss as to all but

one count of Qwest’s second amended complaint, and thus not all claims over which this Court

has original jurisdiction under § 1367(a) have been dismissed.  Aventure’s motion to dismiss

Qwest’s claim for declaratory judgment is denied.
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B. Qwest’s and Sprint’s Motions for Judgment on the Pleadings

Qwest and Sprint move for judgment on the pleadings on Aventure’s Communications

Act, unjust enrichment, and quantum meruit/implied contract claims against them.

1. Standard for Motion for Judgment on the Pleadings

Under Rule 12(c), “[a]fter the pleadings are closed – but early enough not to delay trial – a

party may move for judgment on the pleadings.”  Fed. R. Civ. P. 12(c).  A motion for judgment

on the pleadings under Rule 12(c) is evaluated using the same standard used to evaluate a motion

to dismiss under Rule 12(b)(6).  Gallagher, 699 F.3d at 1016; Clemons v. Crawford, 585 F.3d

1119, 1124 (8th Cir. 2009); Ashley Cnty., Ark. v. Pfizer, Inc., 552 F.3d 659, 665 (8th Cir. 2009).

2. Communications Act Claims

Qwest and Sprint argue Aventure’s Communications Act claims against them are premised

on Qwest and Sprint not paying switched access charges Aventure billed to Qwest and Sprint,

respectively, for tariffed switched access charges on calls destined for telephone numbers

Aventure assigned to FCSCs.  Qwest and Sprint assert that these charges are not covered by

tariff, as the tariffs specifically define long distance carriers who deliver calls to the LEC pur-

suant to access tariffs – such as Qwest and Sprint– as Aventure’s “customers.”  Aventure’s

claims allege that Qwest and Sprint were obligated to pay these invoices in their roles as

Aventure’s “customers,” and thus they violated the Communications Act by disputing

Aventure’s invoices and refusing to pay.

The Commission addressed this issue in All American I and held that claims pursuant to

the Act are limited to claims by a customer against the carrier who provided it with service, not

the other way around:

During the past twenty years, the Commission has repeatedly held that an allegation by
a carrier that a customer has failed to pay charges specified in the carrier’s tariff fails
to state a claim for violation of any provision of the Act, including sections 201(b) and
203(c) – even if the carrier’s customer is another carrier.  These holdings stem from the
fact that the Act generally governs a carrier’s obligations to its customers, and not vice
versa.  Thus, although a customer-carrier’s failure to pay another carrier’s tariffed
charges may give rise to a claim in court for breach of tariff/contract, it does not give
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rise to a claim at the Commission under section 208 (or in court under section 206) for
breach of the Act itself.

All American I, 26 FCC Rcd. at 727 & n. 32 (footnotes omitted) (citing cases).

In sum, all three of the CLECs’ claims rest on the assertion that AT&T’s failure to pay
their tariffed access charges violates section 201(b) and/or section 203(c) of the Act. 
That assertion is erroneous.  The law is settled that a carrier-customer’s failure to pay
tariffed access charges does not violate either section 201(b) or section 203(c) of the
Act.  Accordingly, all three of All-American’s claims must be denied for failure to state
a claim cognizable under section 208 (or any other provision) of the Act.

Id. at 732 (emphasis added).  Qwest and Sprint argue that the FCC’s interpretation requires

deference regardless of whether the FCC departs from previous precedents.  Nat’l Cable &

Telecomms. Ass’n v. Brand X Internet Servs., 545 U.S. 967, 981-82 (2005) (“Chevron’s39

premise is that it is for agencies, not courts, to fill statutory gaps. . . .  The better rule is to hold

judicial interpretations contained in precedents to the same demanding Chevron step one

standard that applies if the court is reviewing the agency’s construction on a blank slate:  Only a

judicial precedent holding that the statute unambiguously forecloses the agency’s interpretation,

and therefore contains no gap for the agency to fill, displaces a conflicting agency construction.

. . .  [W]hether Congress has delegated to an agency the authority to interpret a statute does not

depend on the order in which the judicial and administrative constructions occur.”).  According

to Qwest and Sprint, the FCC’s All American decisions provide the FCC’s reasoning for having

already found numerous times that the Communications Act does not support claims against

carriers in their roles as customers, and for overruling a previous FCC decision.

Counts one and three of Aventure’s third amended complaint allege Sprint’s and Qwest’s

respective intentional conduct of failing and refusing to pay Aventure’s billed charges for access

services represents illegal self help in violation of §§ 201(b), 202(a), and 203(c) of the Com-

munications Act.  All American I, however, expressly held that the IXC’s withholding of pay-

ment of tariffed charges “fails to state a claim for violation of any provision of the Act.”  All

39 Chevron U.S.A. Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837 (1984).
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American, 26 FCC Rcd. at 724, 726 , 731.  In addition, the Commission has recognized that an

IXC purchasing a terminating LEC’s access service does not thereby provide service to the

terminating LEC’s customer; rather, the IXC provides long distance service to its own long

distance customer that placed the call.  See, e.g., YMax, 26 FCC Rcd. at 5753- 55 (“[S]witched

access is a wholesale service provided to IXCs . . . as an input to the end-to-end long distance

service they provide to their 1+ and 8YY customers. . . .”).  In N. Valley II, 26 FCC Rcd. at

10786-87, the Commission held that a LEC’s attempt to deny long distance carriers the ability to

withhold payment and dispute charges itself independently contravenes §§ 206 and 208 of the

Act, and therefore violates § 201(b).  Qwest and Sprint assert that Aventure’s arguments that a

decision to withhold payment violates the Act is not only wrong, the argument – if successful –

would violate the Act and therefore these claims simply cannot stand.

At the time these motions were briefed, Qwest and Sprint dismissed the Defendants’

reliance on the possibility of reconsideration in All American I noting it was irrelevant to the

deference owed the decision.  This argument is moot since the Commission denied reconsider-

ation in All American I, reiterating that the two referral questions – (1) “Did AT&T violate §

201(b), § 203(c), or any other provision of the Communications Act by refusing to pay the billed

charges for the calls at issue?”; and (2) “Did AT&T violate any provision of the Communica-

tions Act by refusing to pay the billed charges for the calls at issue and not filing a rate com-

plaint with the FCC?” –  had both been answered and that “the answer to both of the Court’s

questions addressed in this Order is ‘no.’”  All Am. Recon I, 28 FCC Rcd. at 3470.  The Com-

mission restated that “AT&T did not violate sections 201(b), 203(c), or any other provision of

the Communications Act by refusing to pay the billed charges for the calls at issue, regardless of

whether it filed a rate complaint with the FCC.  Accordingly, the CLECs’ claims are denied.”  Id. 

The final order in the All American case forecloses Aventure’s argument that the FCC has not

made a final decision on the issue.40

40 Aventure’s now-outdated resistance argued that Qwest and Sprint could not rely on All
American or N. Valley because those decisions were not final orders and thus not entitled to
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Aventure asserts that Qwest’s and Sprint’s argument that LECs cannot assert Communica-

tions Act claims against an IXC when the IXC is acting in the role of an unregulated customer of

LEC services applies to carriers only, so Qwest’s and Sprint’s motions against the non-carriers

must be denied summarily.  Aventure also argues that the assertion that under the regulatory

structure imposed by the FCC, LECs can only collect access charges from IXCs via a tariff or a

negotiated contract is without legal substance.  Citing authority that is several decades old,

Aventure argues Qwest’s and Sprint’s interpretation of All American as standing for the proposi-

tion that a refusal by an IXC to pay tariffed charges does not violate §§ 201(b) and 203(c) of the

Communications Act is contrary to precedent.  Aventure quotes a large section of the Supreme

Court’s decision in Global Crossing, 550 U.S. at 55-56 (discussing long distance carriers’

requirement to pay compensation to payphone owners), and argues that the Supreme Court

therein refuted the long distance carrier’s assertion that § 201(a) and (b) concerned only prac-

tices that harm carrier customers, not carrier suppliers, as not being what those sections, nor

history, showed.  Aventure concludes, therefore, either Qwest and Sprint’s interpretation of All

American is incorrect, or the All American order is itself in error.

In reply, Qwest and Sprint reject Aventure’s assertion that All American is contrary to

legal precedent noting that the precedent cited is distinguishable, it is not binding on the FCC,

and the Commission specifically distinguished the cases Aventure cites.  Qwest and Sprint

further distinguish that the cases Aventure cites simply state that customers are obligated under

the Communications Act to pay the tariff rates of tariffed services received, which is different

than asserting, as Aventure does here, that § 206 provides a private right of action.  Qwest and

Sprint also note that the issues Aventure now raises before this Court, were addressed in All

American I, wherein the Commission specifically distinguished the legal issues in Global

Crossing from those present in All American I.

Chevron deference.  To the extent that was ever correct, All American and N. Valley are now
final and that argument is foreclosed.
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The CLECs also rely on several Commission orders and [Global Crossing] holding that
a carrier’s failure to pay per-call compensation to payphone service providers in
accordance with the Commission’s payphone compensation rules constitutes a violation
of section 201(b) of the Act.  In the CLECs’ view, if a carrier’s failure to pay per-call
compensation to payphone service providers is a violation of section 201(b), then surely
a carrier’s failure to pay access charges is such a violation, as well.

The Commission has already explained why the payphone analogy raised by the CLECs
fails.  The Act requires the Commission to adopt rules ensuring that payphone service
providers receive compensation for every completed call originated from their pay-
phones.  To implement that statutory directive, the Commission adopted rules requiring
certain carriers to pay to originating payphone service providers a fixed amount for each
completed payphone call handled by those carriers.  In subsequent decisions, the Com-
mission held that a carrier’s failure to pay the amount required to be paid by the Com-
mission’s payphone compensation rules constitutes a violation of our payment rules and
a violation of section 201(b) of the Act.

By stark contrast, the provisions of the Act and our rules regarding access charges
apply only to the provider of the service, not to the customer; and they govern only what
the provider may charge, not what the customer must pay.  Thus, failure to pay does not
breach any provisions of the Act or Commission rules. 

All American I, 26 FCC Rcd. at 730-31 (emphasis added) (footnotes omitted).

Despite this adverse authority, Aventure argues that All American was responding to

referral questions as to whether the IXCs’ refusal to pay violated §§ 201 and 203; therefore

claims under other provisions of the Act were not expressly addressed by All American and

Qwest and Sprint cannot extend that holding to provide the bases for dismissal of the other

Communications Act claims.

All American is dispositive on not just some, but all of Aventure’s Communications Act

claims.  Contrary to Aventure’s assertion, the referred question in All American was whether

AT&T violated §§ 201(b), 203(c), or any other provision of the Communications Act and that

the FCC answered that question in full:  “AT&T did not violate sections 201(b), 203(c), or any

other provision of the Communications Act by refusing to pay the billed charges for the calls at

issue, regardless of whether it filed a rate complaint with the FCC.  Accordingly, the CLECs’

claims are denied.”  All American I, 26 FCC Rcd. at 726; All Am. Recon I, 28 FCC Rcd. at

3470.  Furthermore, a violation of §§ 201 or 203 hinges on an analysis of §§ 206 and 208, which
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define the right of action and the FCC’s authority to adjudicate claims that a carrier has some-

how allegedly violated the Communications Act itself.  In addition, All American distinguished

the present traffic pumping cases wherein the LECs argue the long distance carriers were barred

from withholding payment cases from those cases in which carriers and LECs were jointly

providing service.

Again, Aventure’s argument that All American lacks precedential or binding effect is now

moot because the final order has issued.  As discussed at length above, see discussion supra Part

III.B., Aventure’s arguments have been foreclosed by final Commission decisions.  Aventure

cannot maintain a cause of action against Qwest or Sprint under the Act.  Qwest’s and Sprint’s

Motions for Judgment on the Pleadings as to Aventure’s Communication Act claims must

be granted.

3. Unjust Enrichment and Quantum Meruit Claims

Aventure asserts, in the alternative, claims for unjust enrichment and implied contract (or

quantum meruit) should the Court find the LECs’ tariffs do not apply to the FCSC traffic.  Qwest

and Sprint move for judgment on the pleadings on these claims pointing out that Aventure pre-

viously moved to refer issues to the FCC based on these equitable claims, asserting that if the

tariffs do not apply, the FCC needs to determine the circumstances that will allow LECs to

recover in the absence of the tariff.  Qwest and Sprint argue the FCC addressed this exact issue

in the Northern Valley cases and held that ILECs can only recover through tariffs and CLECs

can only recover through tariffs or negotiated contracts:

Since 1997, CLECs have been allowed to assess interstate switched access service
charges upon IXCs [long distance carriers] either by filing tariffs with the Commission
or by negotiating contracts with the affected IXCs. (In contrast, incumbent local
exchange carriers (‘ILECs’) may assess interstate switched exchange access charges
only by filing federal tariffs.) 

N. Valley II, 26 FCC Rcd. at 10782; see also N. Valley I, 26 FCC Rcd. at 8335 (“In contrast to

ILECs, CLECs may impose interstate access charges either through tariffs or contracts negoti-

ated with IXCs.”).  Likewise if the service in question is not switched access under FCC rules
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because, for example, there was no end user customer who received the calls, the FCC has held

that LECs can only recover from long distance carriers though negotiated contract.  N. Valley I,

26 FCC Rcd. at 8338 (citing In re: CLEC Access Charge Reform (Eighth Report and Order), 19

FCC Rcd. 9108, 9114 (2004)).  These cases thus reiterate the FCC’s analysis and holding in

Sprint PCS41 and the Eighth Report and Order.

Qwest and Sprint argue that the FCC has stated that the Act requires the filing of access

tariffs that contain applicable rates, terms, and conditions.  See N. Valley I, 26 FCC Rcd. at 8338

(citing 47 U.S.C. § 203(a)); In re: Tariff Filing Requirements for Interstate Common Carriers, 7

FCC Rcd. 8072, 8072-73 (1992); In re: Hyperion Telecomms., Inc., 12 FCC Rcd. 8596, 8596-

8601 (1997)).  See also YMax, 26 FCC Rcd. at 5748 (“Consistent with these statutory pro-

visions, a carrier may lawfully assess tariffed charges only for those services specifically

described in its applicable tariff.”).  Thus, the only way Aventure can charge Qwest and Sprint is

under the express terms of their respective tariffs (which must also comport with federal law), or,

because Aventure is a CLEC, through a negotiated contract.  Qwest alternatively argues that

even if it were possible for Aventure to ignore its filed tariff, Aventure does not allege a nego-

tiated contract with Qwest, and moreover, the constructive ordering doctrine requires that the

service in question be covered by the express terms of the tariff.  See Alliance Commc’ns Co-

op., Inc. v. Global Crossing Telecomms. Inc., 663 F. Supp. 2d 807, 821 (D.S.D. 2009) (“[F]or a

party to be deemed to have constructively ordered services, it must have actually received the

services offered under the applicable tariff.”).  Thus, the only way a constructive ordering claim

can survive is if the tariff covers the service in question – and thus the doctrine cannot support an

implied contract claim.

41 In Re Sprint PCS & AT&T, 17 FCC Rcd. 13192, 13198 (2002) (“There being no
authority under the Commission’s rules or a tariff for Sprint PCS unilaterally to impose access
charges on AT&T, Sprint PCS is entitled to collect access charges in this case only to the extent
that a contract imposes a payment obligation on AT&T.”).
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Although CLECs like Aventure have the option of negotiating contracts, once a CLEC

files a tariff, negotiating contracts is no longer an option for interstate access.  See All American 

I, 26 FCC Rcd. at 730 n.47 (“[P]arties are precluded from negotiating separate agreements that

affect the rate for services once a tariff has been filed” (quoting Seventh Report and Order, 16

FCC Rcd. at 9934 n.71)).  See also XChange Telecom Corp. v. Sprint Spectrum L.P., No. 1:14-

cv-54 (FLS/CFH), 2014 WL 4637042, at *5 (N.D.N.Y. Sept. 16, 2014) (“The ‘filed rate doc-

trine,’ then, ‘forbids a regulated entity [from] charg[ing] rates for its services other than those

properly filed with the appropriate federal regulatory authority.’”  Marcus v. AT&T Corp., 138

F.3d 46, 58 (2d Cir. 1998) (alterations in original) (quoting Ark. La. Gas Co. v. Hall, 453 U.S.

571, 577 (1981))).  In other words, “[u]nder the filed-rate doctrine, federal law preempts claims

concerning the price at which service is to be offered, and . . . claims concerning the services that

are offered.”  Access Telecom, Inc. v. MCI Telecomms. Corp., 197 F.3d 694, 711 (5th Cir. 1999)

(citing AT&T v. Cent. Office Tel., Inc., 524 U.S. 214, 222-23 (1998)).  See also Iowa Network

Servs., Inc. v. Qwest Corp., 466 F.3d 1091, 1097 (8th Cir. 2006) (“Under [the filed rate] doc-

trine, once a carrier’s tariff is approved by the FCC, the terms of the federal tariff are considered

to be ‘the law’ and to therefore ‘conclusively and exclusively enumerate the rights and liabili-

ties’ as between the carrier and the customer.” (alteration in original) (quoting Evanns v. AT&T

Corp., 229 F.3d 837, 840 (9th cir. 2000)); Freedom Ring Commc’ns, LLC v. AT&T Corp., 229

F. Supp. 2d 67, 70 (D.N.H. 2002) (“[LEC] BayRing also argues that the filed rate doctrine has

been ‘fundamentally changed’ by recent FCC rulings, which apparently allow certain com-

munications carriers to enter negotiated agreements with other carriers in lieu of filing tariffs. 

Regardless of whether the application of the filed rate doctrine is altered in such circumstances,

an issue which [the court] need not discuss here, BayRing simply does not allege that a non-tariff

based, negotiated agreement exists in this case.  To the contrary, BayRing expressly states that

the rates, terms, and conditions of its filed tariffs govern the contractual relationship between

BayRing and AT&T.”); Advamtel, 118 F. Supp. 2d at 688 n.24 (“Plaintiffs’ reliance on FCC

discussions of permissive detariffing as permitting off-tariff contracts fails . . . .  Permissive
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detariffing permits carriers to file tariffs and thus be bound by the rate established therein or,

alternatively, to negotiate separate agreements in lieu of, or rather than, filing tariffs.”).

The FCC has held that CLECs who have a filed tariff cannot collect interstate access

charges other than by meeting the terms of their filed tariffs, and CLECs who have not filed a

tariff can only charge IXCs by negotiating contracts for the delivery of calls to FCSCs.  There

are no other bases for obtaining compensation on switched access services.  Moreover, if the

service in issue is not switched access service – because it does not comport with FCC rules –

the only way in which LECs can recover from long distance carriers is through negotiated

contract.  In this case, the unjust enrichment and quantum meruit claims42 allege the very same

access services for which Aventure billed Qwest and Sprint under its tariff.  Since Aventure

alleges that it has filed interstate access services tariffs, the only way Aventure can recover from

Qwest and Sprint is via tariff.  This precludes Aventure from claiming unjust enrichment or

quantum meriut.

Aventure attempts to distinguish the N. Valley decisions arguing in those cases, while the

FCC addressed specific tariff language and required the LEC to change tariff language and to

refile its tariff, it did not address state law quasi-contract or other equitable claims.  Aventure

further contends that not only do the N. Valley decisions not establish that LECs can never

pursue equitable relief in federal court, but such an interpretation is flatly inconsistent with FCC

and federal court precedent and that where there is no tariff, federal courts have found equitable

relief is available.

42 Qwest cites Iowa Network Services, Inc. v. Qwest Corp., 385 F. Supp. 2d 850, 909-10
(S.D. Iowa 2005) (citing Iowa Waste System, Inc. v. Buchanan Cty., 617 N.W.2d 23, 29-31
(Iowa Ct. App. 2000)), noting that it has been previously delineated that under Iowa law,
quantum meruit is a contract law claim for implied-in-fact contracts, requiring proof of assent
and all other elements of a contract, while unjust enrichment lies in equity and instead requires
the elements of a benefit received unjustly at the expense of another.
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The referrals cases asked both if the traffic to FCSCs qualified under the LEC’s tariff and

if not, was the LEC nonetheless entitled to compensation by some other vehicle.  The N. Valley

decisions spoke directly to both questions.  N. Valley II, 26 FCC Rcd. at 10782; N. Valley I, 26

FCC Rcd. at 8335.  It defies credulity that the LECs continue to maintain, despite consideration

of these very traffic pumping cases by various tribunals, that the resounding theme at the very

core of the matter – if the tariff access charges do not apply, are the LECs nonetheless entitled to

some compensation – has somehow been missed by all those tribunals.  It has not; the answer

is no.

Aventure’s unjust enrichment and quantum meruit/implied contract claims (and requests

for declaratory judgment thereof) fail as a matter of law based on N. Valley I and N. Valley II,

and the authorities the FCC cited therein.  Qwest’s and Sprint’s Motion for Judgment on the

Pleadings as to the unjust enrichment and quantum meruit counterclaims must be granted.

V. CONCLUSION

For the reasons stated:

1. Aventure’s Motion to Dismiss Counts One, Three, Five, Six, Eight, Nine, Ten, and

Eleven of Qwest’s Second Amended Complaint, ECF No. 143, is granted in part,

and denied in part.  The Motion is granted as to Count Six of Qwest’s Second

Amended Complaint and denied as to Counts One, Three, Five, Eight, Nine, Ten,

and Eleven of Qwest’s Second Amended Complaint;

2. Aventure’s Motion to Dismiss Counts One, Two, Seven, and Eight of Sprint’s

Amended Complaint, ECF No. 144, is denied;

3. Qwest’s Motions for Judgment on the Pleadings, ECF Nos. 108 and 142, must be

granted.  Accordingly, Counts Three, Five, and Six of Aventure’s Third Amended

Complaint as against Qwest, ECF No. 139, are dismissed; and
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4. Sprint’s Motion for Judgment on the Pleadings, ECF No. 109, must be granted. 

Accordingly, Counts One, Five, and Six of Aventure’s Third Amended Complaint

as against Sprint, ECF No. 139, are dismissed.

IT IS SO ORDERED.

Dated this 19th day of March, 2015.
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UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF WASHINGTON AT SEATTLE

_____________________________________________________________

CALLERID4U,

Plaintiff,

v.

MCI COMMUNICATIONS SERVICES,
INC.,

Defendant.

)
)
)
)
)
)
)
)
)
)

C14-654-TSZ

SEATTLE, WASHINGTON

November 5, 2014

Motion Hearing

_________________________________
CALLERID4U, ) C14-700-TSZ

)
Plaintiff, ) SEATTLE, WASHINGTON

)
v. ) November 5, 2014

)
BELLSOUTH LONG DISTANCE, INC., ) Motion Hearing
d/b/a AT&T LONG DISTANCE )
SERVICE, )

Defendant. )
_____________________________________________________________

VERBATIM REPORT OF PROCEEDINGS
BEFORE THE HONORABLE THOMAS S. ZILLY

UNITED STATES DISTRICT JUDGE
_____________________________________________________________

APPEARANCES:

For the Plaintiff:
(By telephone)

Matthew A. Henry
McCullough Henry
1250 S. Capital of Texas Highway
Bldg. 2, Suite 235
West Lake Hills, TX 78746
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Robert J. Henry
Lasher Holzapfel Sperry &
Ebberson
601 Union Street, Suite 2600
Seattle, WA 98101

For the Defendant
MCI Communications
Services:
(By telephone)

Melanie Bostwick
Scott H. Angstreich
Kellogg Huber Hansen Todd Evans &
Figel
1615 M. St. NW, Suite 400
Washington, DC 20336

Adam S. Belzberg
Stoel Rives
600 University St., Suite 3600
Seattle, WA 98101

Also appearing:
(By telephone)

Steve Hartman

For the Defendant
Bellsouth Long
Distance, Inc.,
d/b/a/ AT&T Long
Distance Service:
(By telephone)

Bradford J. Axel
Stokes Lawrence
1420 Fifth Avenue, Suite 3000
Seattle, WA 98101

Demetrios G. Metropoulos
Theodore A. Livingston, Jr.
Mayer Brown
71 South Wacker Drive
Chicago, IL 60606-4643
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THE CLERK: Hello, folks. Hi. This is Judge Zilly's

chambers. Can you hear me okay?

MS. BOSTWICK: Yes.

THE CLERK: Hi. This is in the matter of CV14-654-Z

and CV14-700-Z, CallerID4u, Inc. versus MCI Communications

Services.

Counsel, for the record, will you please make your

appearance? I know there's several folks on the line.

When you are speaking, please identify yourself. We have

a court reporter here that would like to get down everything

you have to say.

Now I'm going to turn it over to the Honorable Thomas S.

Zilly.

THE COURT: All right. Good morning, folks. This is

Judge Zilly.

Why don't you make your appearances for the record? Let's

start in the MCI case. Who do we have for the plaintiff?

THE CLERK: Hello?

THE COURT: Swell. What did you do?

THE CLERK: Nothing. I just turned the phone on.

Hello?

MS. BOSTWICK: The defendants are still here. I'm

not sure about plaintiff's counsel.

THE CLERK: Maybe she didn't place the call.

Folks, I just want to verify, did you initiate the call to
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get the plaintiffs on the line as well?

MS. BOSTWICK: Yes, they were on the line.

THE COURT: Do you want to see if you can get them on

the line again?

THE CLERK: Can you try again?

MR. MATTHEW HENRY: We're here. Hi.

THE CLERK: You're here?

MR. MATTHEW HENRY: We're CallerID4u. We're present

on the line.

THE CLERK: Okay. Let's start over again.

Folks, will you please make your appearance?

THE COURT: All right. Mr. Henry, are you there,

sir?

MR. MATTHEW HENRY: Hello?

THE CLERK: Hi. Can you hear us?

THE COURT: They obviously can't.

THE CLERK: So tell us if you hear us.

MR. METROPOULOS: Counsel for defendants is still on

the line, and we do hear you.

THE COURT: All right. Thank you.

THE CLERK: Hello?

THE COURT: A slow start this morning.

All right. Let me ask the defense counsel, how many

lawyers do you have on the phone?

MS. BOSTWICK: For Verizon Business, we have four
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lawyers on the phone.

THE COURT: In four different places?

MS. BOSTWICK: Yes.

THE COURT: All right. I was afraid of that.

So we don't have Mr. Henry, apparently, so I'm --

MR. MATTHEW HENRY: Hello. This is CallerID4u.

THE CLERK: Well, there they are.

Mr. Henry?

MR. MATTHEW HENRY: Yes, this is Matthew Henry.

Apparently you all could not hear us but we could hear you.

So we just called in again from another phone.

THE COURT: All right. It sounds like we're making

progress. This is Judge Zilly.

Would you make your appearances for the record in both

cases?

Mr. Henry, you are here for the plaintiff; is that right?

MR. MATTHEW HENRY: Yes, Your Honor. For CallerID4u,

we have myself, lead counsel, Matthew Henry, and local

counsel, Robert Henry.

THE COURT: All right.

And from MCI, who do we have on the phone?

MS. BOSTWICK: Yes, Your Honor. This is Melanie

Bostwick from Kellogg Huber. Also on the phone is Scott

Angstreich from Kellogg Huber, Adam Belzberg of Stoel Rives,

and Steve Hartman from Verizon.
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THE COURT: And who is going to be -- are you all --

My docket sheet doesn't have all of those names.

Let's try it again. Ms. Bostwick, we have got you and we

have got Mr. O'Connell. Who else is on the phone?

MS. BOSTWICK: Mr. O'Connell is not on the phone. He

is unavailable. His colleague, Adam Belzberg, of Stoel Rives

is on the phone, and Mr. Belzberg entered an appearance

yesterday.

THE COURT: All right. And spell his last name.

MS. BOSTWICK: B-e-l-z-b-e-r-g.

THE COURT: Thank you.

And the fourth name was what?

MS. BOSTWICK: The fourth name is Steve Hartman. He

is an in-house attorney with MCI Communications.

THE COURT: All right. And who will be arguing for

MCI?

MS. BOSTWICK: I will. That's Melanie Bostwick.

THE COURT: Thank you.

All right. In CallerID versus Bellsouth/AT&T, we have got

Mr. Henry on the line for both -- Both Henrys are on the

line, is that right, representing AT&T as well?

MR. MATTHEW HENRY: No --

MR. AXEL: Judge --

THE COURT: All right.

MR. AXEL: For AT&T, Your Honor, this is Brad Axel,
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I'm local counsel, and also on the line are Ted Livingston

and Demetrios Metropoulos from Mayer Brown. And I believe

Mr. Metropoulos will be arguing for AT&T.

THE COURT: All right.

MR. METROPOULOS: That's right.

THE COURT: All right. Thank you.

Speak loudly when you argue.

Let me say that we have here today two motions that need

to be addressed, a motion in each case, raising essentially

the same issues. So I'm going to consolidate the arguments.

And because I think the defendants' motions to dismiss in

part in each case has substantial merit, I'm going to let the

plaintiff argue first and last. And I'm going to set 20

minutes of time per side, and plaintiff can keep and rebut

with whatever time you wish to reserve.

Mr. Henry, are you prepared to proceed?

MR. MATTHEW HENRY: Yes, Your Honor, I am.

THE COURT: All right. And because we have two

Mr. Henrys, this is Matthew Henry that's going to be arguing;

is that right?

MR. MATTHEW HENRY: That's correct, Your Honor.

THE COURT: All right. Go ahead.

MR. MATTHEW HENRY: In addressing the present

motions, I think it's important to look at the background of

this case for a moment first.
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The plaintiff in this case is a small local exchange

carrier that provides service within a very specific niche.

CallerID4u provides telephone service to telemarketers in

order for citizens to call those telemarketers and request

placement on those telemarketers' internal do-not-call lists.

Federal telemarketing laws require that the telemarketers

not only maintain do-not-call lists within the company but

that they provide a means for citizens to call them and to

request placement on their list. So, in effect, CallerID4u

is providing a compliance service that derives from the

federal telemarketing laws.

For two and a half years, AT&T and Verizon's long-distance

customers have been calling CallerID4u customers and

requesting to be placed on these do-not-call lists. AT&T and

Verizon have delivered those calls to CallerID4u for

termination, and that is exactly what CallerID4u has done.

Those calls have been made and received as intended. And in

this respect, the do-not-call regime has been working.

During that time, CallerID4u sent monthly bills to AT&T

regularly requesting payments for the access charges related

to terminating those calls, but both defendants have refused

to pay. CallerID4u still does not know why the defendants

are refusing to pay. Before filing the complaint, we reached

out to both and were rebuffed.

So CallerID4u filed suit and we advanced several claims in
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the complaint. First and foremost, we brought tariff rate

claims to collect the charges due under CallerID4u's tariff.

Any expectation --

THE COURT: Let me just interrupt you, Mr. Henry.

The tariff --

MR. MATTHEW HENRY: Yes, Your Honor.

THE COURT: -- the tariff became effective September

28, 2012; is that right?

MR. MATTHEW HENRY: Yes, Your Honor, I believe that

is correct.

THE COURT: All right. And so the problem is whether

or not you're entitled to a contract or a claim under the

tariff for any period prior to the effective date of the

tariff. How do you respond?

MR. MATTHEW HENRY: I would respond, Your Honor, that

CallerID4u is a CLEC that has been permissively detariffed,

which means that CallerID4u has the option of providing

services pursuant to the tariff and in which case it would

reduce the benefits of the filed rate doctrine.

THE COURT REPORTER: I'm sorry. Of the what

doctrine?

MR. MATTHEW HENRY: That is the filed rate doctrine.

I will get closer to the phone.

So CallerID4u has the option of either providing services

under a tariff or it can provide service without a tariff.
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And if it does so, it is limited to charging rates up to the

benchmark rates, which, in effect, is the rate charged by the

incumbent phone carrier in the same area. So whether

CallerID4u provided service before the tariff was filed or,

as we expect the defendants will argue, it provided service

outside of its tariff -- for some reason the tariff did not

apply to the services -- it is still permitted to provide

service without a tariff, and that is acting on a detariff

basis.

THE COURT: All right. Let me ask you another

question, Mr. Henry, and that is, was there any type of

negotiated contract in effect prior to or at any time that's

important to our lawsuit?

MR. MATTHEW HENRY: I do not believe that there was a

negotiated contract which the parties discussed and

formalized, a written contract.

But I would add that the case law, and we have cited this

in our reply, the case law is replete with examples where

carriers -- the FCC has said that a carrier can collect

pursuant to a tariff or a contract. And the FCC and a number

of courts have said that that contract does not need to be

written or negotiated, it can be an implied contract, and the

local exchange carrier can collect its access charges under

implied contract claims like quantum meruit and unjust

enrichment.
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THE COURT: Well, what cases do you rely upon for

that legal proposition?

MR. MATTHEW HENRY: First, the FCC has made clear

that quantum meruit and unjust enrichment are available in a

detariffed situation; claims under those theories are

available. In the Sprint Declaratory Ruling, which was in

2002, and there, the FCC said that: Although it is

preferable for -- and I'm quoting now -- while it's

preferable for carriers to memorialize such contracts in a

written agreement, the parties here agree that there was no

written agreement for any express contract between AT&T and

Sprint PCS. Nevertheless, the law recognizes, as has the

Commission, that an agreement may exist even absent an

express contract. And then it cites to a footnote where it

describes the bases for an implied in-fact contract and an

implied in-law contract.

THE COURT: Well, the FCC has given us more guidance,

and most recently, in 2013, in the matter of AT&T

Corporation, it said in its ruling that until a CLEC files a

tariff -- I'm paraphrasing -- or enters into a contract, it

lacks authority to bill for services.

How do you respond to the more recent FCC rulings and the

various district courts that have held that unless you have a

contract, a negotiated contract or a tariff, you are not able

to recover?
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MR. MATTHEW HENRY: I do not believe that that was

the conclusion that the FCC reached in the All American

decision. And I say that because, if you look at Footnote 4,

AT&T, in the All American case, made the argument that the

local exchange carrier could not bring quantum meruit or

unjust enrichment claims, and the FCC, in Footnote 4,

expressly declined to rule on those arguments. And that's

the argument AT&T is making here. The FCC said we will

address quantum meruit and unjust enrichment in a damages

proceeding. And AT&T --

THE COURT: But district courts have -- I think we

received just a couple days ago a supplemental brief with a

reference to XChange Telecom Corp. v. Sprint, decided in the

Northern District of New York, which deals with this same

issue and refers to the same ruling, and it says that if you

don't have a negotiated agreement or a tariff, you can't

recover, and it specifically dealt with unjust enrichment and

quasi-contractual claims and dismissed them. Are those

decisions -- And citing the Connect Insured Telephone case,

which comes out of the Northern District of Texas. You are

familiar with it, I'm sure. How do you respond to those

cases?

MR. MATTHEW HENRY: The XChange case that we just

filed with the court builds upon the Connect Insured case,

you're correct, Your Honor, and we explained in our response
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that we believe that the Connect Insured case was improperly

decided and that the bulk of this case law has found

otherwise. For example -- And I don't think it's

unreasonable to expect that there's going to be differences

between districts on these issues. But, for example, the

Southern District of New York reached a diametrically opposed

conclusion to that of the Northern District of New York. In

that, the Manhattan case, cited in our brief, the Southern

District of New York held that in the absence of any

applicable tariff written on a negotiated contract, a local

exchange carrier can collect under quantum meruit and unjust

enrichment. And if I can quote from the Manhattan decision.

There, it was, I believe, Judge Rakoff who said that:

Although this court concludes that the filed tariff rates do

not apply to the facts of this dispute, the court concludes

that the inability to apply the tariff regime as it stands

does not preclude MetTel's entitlement to recover in equity.

So there are many cases that have addressed this issue,

and some have ruled as Connect Insured and now XChange has

ruled, but the majority of the cases have ruled that implied

contracts are available in the absence of an express contract

or a tariff.

THE COURT: Well, the defendant argues in its

reply -- and I'm talking about MCI -- that that case and

others that you cite are not applicable and don't support
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that proposition because they involve situations where the

carrier had no option to file a tariff covering the service,

either because the service was subject to mandatory

deregulation or because the service involved traffic, which

was at the time argued not to be subject to the tariffing

regime.

Doesn't Manhattan fall within that kind of category?

MR. MATTHEW HENRY: No. I think --

THE COURT: Manhattan, the case says, I think, it

assumes, without deciding, that the tariffed access charge is

not applicable to the VoIP calls at issue there; isn't that

right?

MR. MATTHEW HENRY: Well, the conclusion that

Manhattan reached was that the tariff rates should not be

applied. I believe the local exchange carrier was attempting

to charge under the tariff rates when the tariff -- under the

tariff when the tariff could not be applied. They then were

allowed to recover in equity.

And the reason that the court found that the tariff did

not apply was because this was VoIP traffic. But that is

just one of the reasons that the court should have found,

among many, for why a tariff may not apply.

In the Farmers and Merchants case, for instance, the FCC

found that a tariff does not apply because the tariff's

definition of end users does not match the type of customers
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in that case.

THE COURT: All right. You just cited a case. Tell

me the name of the case again?

MR. MATTHEW HENRY: That case is called Farmers and

Merchants, I believe, vs. Qwest. It was a complaint case at

the FCC. And it's very similar to the All American case. It

even has the equivalent of a Footnote 4 in it.

THE COURT: Is it cited in your brief?

MR. MATTHEW HENRY: Yes, Your Honor, it was.

THE COURT: All right. I think you are saying

Farmers. I'm not seeing it listed in your response to the

MCI motion.

MR. MATTHEW HENRY: It is Farmers, and I will provide

you a cite here momentarily.

THE COURT: Let me ask you kind of a little bit of a

different question, if I can, because I want your

understanding, if you have one. Relating to the Ninth

Circuit decision in NOS Communication -- that's N-O-S, all

caps, for the court reporter -- 495 F.3d 1052, the court

there, the Ninth Circuit, said that: We hold state law

claims are preempted to the extent they attempt to challenge

the terms of the filed rate doctrine. Further, the measure

of damages requires comparing rates charged; the claims are

preempted. But then they say: To the extent state claims

assert claims that neither attack the rates nor require
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reference to the filed rate, we hold the filed rate doctrine

is inapplicable. And then they, in the next paragraph, say:

The claims under the Washington Consumer Protection Act were

not preempted, but then, of course, they go on to say that

the only claimant, I think, was Sound Travel, which they

didn't reach the issue.

So I'm not entirely clear how that Ninth Circuit case

applies, particularly with respect to the Washington Consumer

Protection Act. Can you help me?

MR. MATTHEW HENRY: Yes, Your Honor. First of all,

the Farmers and Merchants case was cited on page 10 of the

response to Verizon's motion.

The NOS case is important for two reasons: First, it

makes clear that most long-distance carriers like AT&T and

Verizon are not exempted from Consumer Protection Act claims.

That was the basis for dismissal, in their motion, of the

Consumer Protection Act claim. But as we see in NOS, the

long-distance carrier, a Consumer Protection Act claim could

be brought against a long-distance carrier because that long-

distance carrier is not exempt.

THE COURT: Well, but you were --

MR. MATTHEW HENRY: Even more important --

THE COURT: Well, go ahead.

MR. MATTHEW HENRY: Even more important than that,

the NOS case establishes the scope of the filed rate doctrine
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preemption in the Ninth Circuit. And what the Ninth Circuit

Court of Appeals has said is that, to the extent a state

claim challenges for its tax a filed rate, it's preempted.

However, if a state claim is seeking to enforce or apply a

filed rate, it is not preempted. And if you look --

THE COURT: So your theory is, though, that you are

entitled to the charge that's the rate in the tariff; is that

your theory under the Washington Consumer Protection Act?

MR. MATTHEW HENRY: Under the Consumer Protection Act

claim, like the other claims, what priority you could legally

be entitled to would be if there is a tariff, then there's a

tariff rate; if there is no tariff, it is either the value of

the services provided to defendants or it's the value of the

benefit retained by defendants.

THE COURT: Well, how do you respond to the D.J.

Hopkins case out of the State of Washington cited by the

defense, which really talks in terms of dismissing a CPA

claim, where the GTE billing practices were regulated by the

state utility commissions and the court really said, you

know, it's couched in terms of deceptive practice, that's

just a pure fiction, and it's something that is regulated.

Isn't that case pretty close to our case?

MR. MATTHEW HENRY: If I remember correctly, Your

Honor, the D.J. Hopkins case did not involve a situation

where the regulatory agency had established a just and
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reasonable rate, and it would have required the court to set

a just and reasonable rate. But that would not be required

here because the court can look to the benchmark rates, which

the FCC has already said are just and reasonable.

THE COURT: All right. Let me ask you -- your time

is just about up -- but I wanted to ask you, do you see any

differences in the issues between the two cases that you're

bringing that are being discussed this morning? I mean, are

your arguments equally applicable to each and do you see any

distinction or any additional arguments that you would have

against AT&T versus MCI?

MR. MATTHEW HENRY: No, Your Honor, we do not. We

think that our claims apply equally to both. Their motions

raise the identical issues with somewhat different cases, but

that the motions present the same issues for the court.

THE COURT: All right. Thank you. I'm going to give

you five minutes in rebuttal.

Let's hear from the MCI lawyer, first. If I find my

docket sheet, I think that's going to be Ms. Bostwick; is

that right?

MS. BOSTWICK: That's correct, Your Honor.

THE COURT: All right.

MS. BOSTWICK: Melanie Bostwick for defendant MCI,

Verizon Business.

So Your Honor is aware, Verizon Business and AT&T had
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intended to divide up the arguments where Verizon Business

would address the NOS case cited in your order and AT&T would

address the All American case. We're obviously happy to

address whatever you would like, but if we can proceed with

that division?

THE COURT: Certainly.

MS. BOSTWICK: Great.

So I will be addressing the NOS case, as I said. I think,

from listening to Your Honor's questions to plaintiff's

counsel, I believe Your Honor has the substance of our

arguments.

The one point I would make in response to plaintiff's

characterization of the NOS case, I believe he said that the

Ninth Circuit held that the filed rate doctrine applies where

a party is attacking the filed rate or challenging them but

does not apply where the parties seek to, quote, enforce or

apply those rates. I don't see that language anywhere in the

NOS case. And I would draw Your Honor's attention to the NOS

decision at page 1060, and the key quote here is: However,

to the extent that state-claim plaintiffs assert claims that

neither attack the rates nor require reference to the filed

rate for a calculation of damages, we hold that the filed

rate doctrine is not inapplicable.

By, you know, extension, if the claims do attack the rates

or require reference to the filed rate for a calculation of
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damages, they would be barred. And that's exactly the

situation we have here. As CallerID4u admits, each of its

claims, not only its tariff collection claims but the other

six claims, seek to recover the rate that it had filed in its

tariff. And that's exactly what the doctrine bars, that's

what NOS says, and that is what the weight of authority says

as well, as cited in our brief.

THE COURT: Well, counsel, in the very next paragraph

of that NOS case, the court goes on to say, "Applying this

test," and they then turn to claims under the Washington

Consumer Protection Act, and they don't require a

determination of the validity or reasonableness of the

tariff, and they can prove the damages without attacking the

filed rate, and the claims are not preempted, according to

the Ninth Circuit.

That seems a little bit inconsistent with the previous

paragraph. And I'm reading right along with you. You read

it right. How do I interpret those two paragraphs?

MS. BOSTWICK: Yes, Your Honor. I think the clarity

is provided if you read one more paragraph. The next

paragraph down says, you know: Accordingly, we hold that the

district court improperly dismissed all the state claims

asserted by three of the plaintiffs. And what the court says

is, the measure of damages for the claims included the

difference between the charges incurred at the tariff rate as
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opposed to the charges that these plaintiffs would have paid

if they had stayed with their previous character -- or, I'm

sorry, carrier, which they alleged they were fraudulently

induced away from. The case says: The damages might require

reference to the filed rate, but insofar as Fisher and the

other state-claim plaintiffs can prove damages that do not

refer to the filed rate, its state-law claims may proceed.

I think the best reading of NOS is that the court was

leaving those claims open because there may be damages that

were not in reference to the filed rate, that did not involve

that rate, whereas here --

THE COURT: I don't think that -- well, I may be

mistaken -- but the claims asserted by Fisher, CTA, and

Honeymoon did not involve claims under the Washington

Consumer Protection Act, did it? I think the only

plaintiff-claimant that was making a claim under the

Washington Consumer Protection Act was Sound Travel. And in

the next paragraph, reading on in the case, the Ninth Circuit

says: We need not reach the Sound Travel claim as it's

ordered remanded. So I'm a little unclear as to what the

Ninth Circuit is saying relating to claims under the

Washington Consumer Protection Act, which clearly is one of

the claims here.

MS. BOSTWICK: Certainly. And I think the answer is

that this part of the court's opinion is not speaking to
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Washington Consumer Protection Act claims specifically

because that claim was being remanded in the case. But I

think the court's reasoning would apply in the same way. If

a Washington Consumer Protection Act claim or any other

state-law claim requires either attacking or referring to the

filed rate, then it would be barred by the filed rate

doctrine.

I would also point out, the NOS case, although we do think

the reasoning is persuasive for that reason, was a very

different situation. It was end-user customers who were

trying to challenge the rates that they were charged by the

carrier. It was not one carrier trying to collect from

another carrier. It was not the specific situation that we

have here, which is a CLEC, a competitive LEC, seeking access

charges from an interexchange carrier, which the FCC has

directly spoken to exactly how you can and cannot do that,

and it also was not a case where a carrier was seeking to

enforce a tariff rate, which is what we have here.

THE COURT: All right. I understand your argument on

that case.

Are you going to turn it over now to Mr. Metropoulos?

MS. BOSTWICK: Yes, Your Honor, unless Your Honor has

any other questions for Verizon Business.

And the only other thing I would say is that, as you are

aware, AT&T on Friday filed a Notice of Supplemental
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Authority with the XChange case. We didn't want to overload

you with paper, but Verizon Business would ask that that case

also be considered in the case against Verizon Business.

THE COURT: Well, I think we have already discussed

it with plaintiff's counsel, so, clearly, I have read the

case.

MS. BOSTWICK: I appreciate it. Thank you, Your

Honor.

THE COURT: All right.

MR. METROPOULOS: Thank you. Sorry.

THE COURT: Go ahead.

MR. METROPOULOS: Good morning, Your Honor. I'm Jim

Metropoulos here on behalf of AT&T Corp., and I'm going to

turn to the AT&T Corp. v. All American case, which you raised

in your order.

And you were quite right to focus on that decision because

it is our motion in a nutshell. It arose out of the same

context here where a competing local exchange carrier wanted

to collect switched access charges from a long-distance

provider -- in fact, my client both times -- and the FCC held

that a CLEC has two ways to provide a charge for switched

access service: file a tariff with the FCC or negotiate an

agreement with the interexchange carrier. And that's in

paragraph 8 of the order. And I want to emphasize, as you

correctly did, the word "negotiated." The FCC made it clear
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both in that order and in the 2001 Access Charge Reform

Order, that was the basis of the All American decision, that

it's supposed to be a negotiated agreement. And in the All

American case, the FCC also made it crystal clear that the

converse is just as true. Absent a tariff or a negotiated

agreement, a CLEC lacked legal authority to collect the

charges. And for purposes of this motion, the decision is

dispositive.

And that's exactly what the court just found on a

virtually identical fact in the case we submitted Friday, the

XChange Telecom case. They seek to collect charges beginning

in April 2012. There's no dispute, as counsel admitted here

in argument, that they did not negotiate any agreement with

AT&T or Verizon at any time. So the only path the FCC has

left open to them is a tariff. For the first four months,

there was no tariff on file, so Count III should be dismissed

in part right off the bat. That's the tariff claim. And

that's just what the court held in XChange Telecom. As the

court said, the CLEC, quote: May not maintain a cause of

action pursuant to its federal tariff for a time period

before the tariff was filed and effective.

After September 28th, 2012, plaintiff had a tariff. We

disagree about whether that entitles them to collect the

charges that they're trying to collect here, but that's a

dispute for another day. And the question for today is
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whether they can pursue claims that are not based on a tariff

or negotiated agreement, and the FCC answered that question

in All American. You have two means to provide a charge for

access, file a tariff or negotiate an agreement, and absent

one of those two means, you lack legal authority to bill for

the services.

Now, the FCC has left no room for claims that are not

based on valid contracts or negotiated contracts or valid

tariffs. And that's exactly what the court decided in

XChange Telecom. Quote: Because carriers are obligated

under the Communications Act and FCC interpretation to either

submit schedules or negotiate such rates directly, it cannot

avoid these requirements by instead asserting equitable

claims for unpaid charges. That's on page 6 of the decision.

Now, we have cited several other district court cases that

reach the same results, both where the carrier had no tariff

on file, which was the Connect Insured case you referenced,

or where the tariff didn't cover the traffic that was at

issue. And we had several of those, and so does Verizon.

And as you pointed out, the Manhattan case that the plaintiff

raised arose in a different context, where there was no

option of filing a tariff because it was an internet protocol

service. And tellingly, although my opponent says that the

majority favors them, they cite no decisions that came after

the All American decision in 2013. They reference briefly
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the Farmers and Merchants decision, but if you look at one of

the cases in the All American proceeding, which appears at 26

FCC Rcd 723, the FCC specifically said don't misread our

decision in Farmers and Merchants; we're not saying that

people have a right to collect charges outside of a valid

tariff. You know, we left open that possibility there, but

don't misread us to think that a carrier can collect -- has

any legal basis to collect. And then, of course, we see

later on in the All American proceedings that the FCC

decided, absent a tariff or a negotiated contract, a CLEC

lacks legal authority to collect the charges.

So that, I think, leaves us with the real dispute that's

in this complaint. It's a tariff collection claim. There's

a tariff claim in Count III. That's the only claim that can

and should proceed, and it can only proceed for the period

where there was a tariff on file.

THE COURT: Does the All American case deal with the

state-law claims that are at issue here?

MR. METROPOULOS: Well, it doesn't specifically

address the specific state-law claims that are at issue here,

but it leaves no room for them because it says, absent one of

these two paths, you have one -- you have two paths that lead

you to collect access charges. Absent one of these two

paths, you are violating federal law and you lack a legal

basis to collect the charges.
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THE COURT: Well, but how do you square that with the

Ninth Circuit in NOS which leaves the door open for some

claims if the claims don't -- The Ninth Circuit says to the

extent that state claims neither attack the rates nor require

reference to the rates, the filed rate doctrine is

inapplicable.

MR. METROPOULOS: Well, as Ms. Bostwick pointed out

on behalf of MCI, first, you know, in this case, the

plaintiff is basing its case on the tariff rate, and second,

NOS arose in a different context where consumers that bought

service were trying to contest conduct that the carrier

engaged in that was outside of the service and outside of the

process of collecting for the tariff charges. You know, in

that case, there was some room for them to proceed, although

it was fairly narrow room, that you can't collect damages

that are based in any way on the filed tariff.

In this case, we have something where the service provider

is trying to collect the charges. That is the context that

is squarely governed by their tariff and it's squarely

governed by the FCC decision in the All American case and the

2001 order on which the All American case is based. In that

situation, I think the pertinent point of the NOS case is

where they have, look, if you are trying to assert a contract

claim, you can't, because the contract is -- under federal

law, the contract is the tariff. So that governs the
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relationship as far as the provision of the service and the

collection of the charges. Now, if there's other conduct

that might be at issue where the damages do not implicate the

filed tariff, well, maybe those have some room to proceed,

but that's not the situation that's presented here.

THE COURT: Well, let me ask you this: To the extent

I were to grant your motion and the motion of MCI, I have to

decide whether it would be with or without prejudice. Can

the plaintiff's claims for breach of contract and/or

violation of the Consumer Protection Act be claims which,

conceivably, the plaintiff might be able to allege facts that

would not be preempted by federal law?

MR. METROPOULOS: We see no conceivable basis on

which they could proceed, Your Honor, because absent alleging

a filed tariff -- and, you know, that tariff claim is just

going to go forward and, you know, you will decide whether

the tariff covers these services and allows them to collect

these charges -- absent a tariff or a negotiated agreement,

and they have agreed they don't have one of those, then there

is no legal basis to collect the charges.

THE COURT: All right. I don't have any further

questions of you. You've completed your argument?

MR. METROPOULOS: I have. Although I would just want

to point out that both MCI and we have moved, on an

alternative basis, to dismiss the Consumer Protection Act
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claim because it falls within the statutory exemption for

actions permitted or regulated by a federal agency. That

exemption was not addressed in the NOS case. You know, we

have laid that out fairly extensively in the brief, so I'm

not going to repeat our arguments there, but I would be happy

to answer any questions you have on it and I'm sure

Ms. Bostwick would be as well.

THE COURT: All right. I understand that argument to

be presented in the briefs. I have no questions. Thank you.

Mr. Henry, you can respond, sir.

MR. MATTHEW HENRY: Yes, Your Honor.

I would first point out that counsel for MCI stated that

she did not see where in the NOS case the court said that

state-level claims brought to enforce or interpret the tariff

are available. And I would point the court to page 1057

where in the decision discussing another Ninth Circuit

decision, Brown v. MCI, the court said, and I quote: In

Brown, the plaintiff's claims were justiciable only because

the plaintiff sought to have the court interpret and enforce

the terms of a tariff, not to challenge the filed tariff

itself.

So the NOS case makes clear that it's bringing state-level

claims to --

THE COURT: Well, but let me just stop you for a

minute. In Brown, as I recall, the plaintiff did not
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challenge the validity of the tariff, rather they claimed

that MCI had charged for other accounts that weren't subject

to the tariff. And the Brown court held that the claim was

not precluded by the filed rate doctrine. But that really

doesn't support your case, does it, where the plaintiff seeks

to recover for charges outside a filed tariff? I mean, it

just seems to me Brown is not very helpful to your cause.

MR. MATTHEW HENRY: Well, I believe that Brown is

helpful in that it establishes that what is not permissible

under the filed rate doctrine in the Ninth Circuit is that

when a plaintiff brings claims that -- where it says if

damages are something other than the filed rate doctrine,

that those attacks on the tariff are not permissible.

THE COURT: Well, but it also --

MR. MATTHEW HENRY: That's --

THE COURT: But in that case it also says that if

your claim is going to relate to the charges, or you need to

reference the tariff in order to calculate your damages, you

couldn't bring it; it would be preempted.

I think you have told me that your theory is that you're

entitled to recover under state-law, common-law claims for

unjust enrichment or quasi-implied contract or breach of

contract of an implied nature or the Consumer Protection Act

and that you want to recover the amount that's set forth in

the tariff. Now, don't you have to -- I mean, aren't we
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implicating the tariff itself in order to get you a rate?

MR. MATTHEW HENRY: Well, Your Honor, we are seeking

the value of the services, which would be the benchmark rate

or the tariff rate. What NOS said was that referencing the

tariff rate involved claiming another rate and subtracting

that from the tariff rate to reach the damages. On page

1060, the court said: Where the measure of damages requires

comparing the rates charged under the filed rate with the

rate that allegedly should have been charged, the state

claims are preempted.

That is not what we are doing here. We are not saying

that the rate should have been anything else but the tariff

rate. So the state claims are not preempted.

THE COURT: I think I understand your argument. I

may or may not agree with it, but at least I understand it.

MR. MATTHEW HENRY: Well, Your Honor, I will move on

to the All American case.

THE COURT: All right.

MR. MATTHEW HENRY: AT&T says this is their motion in

a nutshell. I would again point to the Farmers and Merchants

case because it is very similar and it is instructive for

this case. In both cases, All American and Farmers and

Merchants, the FCC held that the CLEC could not collect under

a tariff or a negotiated contract. But in Footnote 4 of the

All American case and in Footnote 96 of the Farmers and
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Merchants case, the court said that this does not mean that

the carrier cannot collect anything. It did not say, as

Mr. Metropoulos said, that the door is closed. Even

Mr. Metropoulos admitted that they left the door open to that

possibility.

So what they said was, what happens in the damages

proceeding is the court weighs the damages from the breach

of the act against the value of the services that were

provided --

THE COURT: So then I would have to find --

MR. MATTHEW HENRY: -- for a final award.

THE COURT: So I would have to find what a reasonable

rate is, is that what you are saying?

MR. MATTHEW HENRY: No, Your Honor, you would not.

The FCC has already determined what the reasonable rate is,

and Metrophones is clear, that when the regulator has done

so, just applying the rates does not constitute determining a

reasonable rate.

So All American stands for the proposition not that AT&T

advances, that the FCC has closed the door to implied

contract claims, but that the FCC actually had said that

those claims can be available, and when you reach a damages

proceeding, that is when those claims are taken into account.

However, neither of those cases have reached a conclusion in

the damages proceeding. But they did not also refer to this
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issue in the Sprint Declaratory Ruling or the IXC's tariffing

order, where the FCC was very clear that implied contracts,

in the situations of detariffing, are available claims.

THE COURT: Well, how do you square that an implied

contract is available when the All American case says, flat-

out, that you've got to have a negotiated contract or a

tariff in order to recover?

MR. MATTHEW HENRY: I don't think -- Your Honor, I

don't think that the FCC actually said you have to have a

negotiated contract, because they withheld judgment on

whether the carrier would prevail on a quantum meruit or on

an unjust enrichment claim. In All American v. AT&T, the FCC

withheld judgment on whether or not quantum meruit and unjust

enrichment claims can be brought. I think when you pair that

footnote with Footnote 96, you see that, in fact, when you

get to the damages proceeding, those claims are available,

and the value of the service that was provided will be taken

into account.

THE COURT: Are you referring to Footnote 96 of the

All American case?

MR. MATTHEW HENRY: I'm referring to Footnote 96 of

the Farmers and Merchants case and Footnote 4 of the All

American case. In both instances, the FCC said that we are

withholding judgment on damages until we get to the damages

proceeding, but we recognize that the plaintiff in the --
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that the CLEC has brought unjust enrichment or quantum meruit

claims.

THE COURT: All right. I'm focused on Footnote 4

now. Let me --

MR. MATTHEW HENRY: So, Your Honor --

THE COURT: Go ahead.

MR. MATTHEW HENRY: Your Honor, I have Footnote 96 in

front of me. I can read from it so that you don't need to

look it up.

THE COURT: Well, we have gone to find it, but you

can go ahead and read.

MR. MATTHEW HENRY: All right.

THE COURT: Go ahead.

MR. MATTHEW HENRY: In Farmers and Merchants,

Footnote 96 is attached to a statement where the FCC said

that the carrier could not collect under its tariff, and one

of the other factors, that there was no negotiated written

contract. And the FCC said, in Footnote 96, quote: This is

not to say that Farmers is precluded from receiving any

compensation at all for the services they had provided to

Qwest. And then it cites to the New Value Corp. v. Pacific

Bell case, as well as the American Choice case, and it says:

A proper measure of damages suffered by the customer -- which

in that case would be Qwest -- is the difference between the

unlawful rate that the customer pays and a just and
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reasonable rate. In other words, the customer, Qwest, the

long-distance carrier, is not entitled to free service or a

refund of everything that they paid. What they're entitled

to is their damages minus the value of the service that they

received. The long-distance carrier received a service, it

benefitted from that service, and the value of that service

was taken into account under implied contract theories.

THE COURT: Well, let me hear from Ms. Bostwick, or

perhaps I need to hear from AT&T counsel, but I'm looking

first at Footnote 4 where it does appear to suggest that the

quantum meruit, quasi-contract, constructive contract, or any

other state-law theory is going to be dealt with later in the

damages proceeding.

If your argument is correct, why wasn't it just thrown out

with the rest of the claim?

MS. BOSTWICK: Yes, Your Honor. This is Melanie

Bostwick for Verizon Business. The important thing to keep

in mind here is the difference between what a court can do

and what the FCC can do.

The FCC was able to defer and potentially consider those

claims because the FCC, unlike a court, can set just and

reasonable rates for services if it determines that

compensation was appropriate. This footnote is not saying

that those claims could have been brought in court.

THE COURT: And now I do have in front of me the
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matter of Qwest Communications v. Farmers and Merchants

Mutual Telephone Company, and Footnote 96, which says: This

is not to say Farmers is precluded from receiving

compensation it has provided to Qwest. The fact that the

carrier's tariff didn't include rates, et cetera, didn't

mean that they weren't entitled to damages equal to the

amount billed.

I mean, does that implicate our case as well?

MS. BOSTWICK: No, it does not, because as in the

Footnote 4 from All American, this is referring to claims

before the FCC and the Commission's ability, if necessary, to

set a just and reasonable rate.

THE COURT: So help me understand, because you work

in a world that I don't fully understand, this FCC type of

practice. But, I mean, could the plaintiff in our case here

go to the FCC and say, I might not have had a tariff, I might

not have had a negotiated contract, but I have got an implied

contract, I have got a quantum meruit claim, and proceed

before the FCC?

MS. BOSTWICK: Yes, Your Honor. It is a strange

world that we work in, and the precise mechanism for that

would be up to the Commission. But to the extent that

CallerID4u wants to seek compensation for services provided

outside of its tariff or in violation of its tariff, it would

need to do so before the Commission.
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THE COURT: But that seems different from your

position that the filed rate doctrine preempts these claims

and plaintiff can seek no recovery under state-law claims.

Now you are telling me that, well, maybe they could have done

it if they had gone to the FCC?

MS. BOSTWICK: I apologize for the lack of clarity,

Your Honor, but I do believe we said in our briefs that, to

be sent there and entitled to compensation, it would be

before the Commission.

THE COURT: Well, you may have said that. And I

didn't appreciate the significance of it, if you did.

All right. Mr. Henry, anything further to add, sir?

MR. MATTHEW HENRY: Yes, Your Honor.

I do not agree with Ms. Bostwick. CallerID4u could not

bring its claims before the FCC because it is a collection

action against its customer and the FCC will not entertain

those claims. Even if the customer is another carrier, not

paying your bill is not a violation of the Act. So,

therefore, CallerID4u can only bring its collection actions

in court.

THE COURT: All right.

MR. MATTHEW HENRY: And one last point with regard to

what Ms. Bostwick just said. The FCC could have said unjust

enrichment and quantum meruit claims are not available, but

it did not. AT&T, in fact, asked the FCC to so rule and the
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FCC did not. They said we're going to get to unjust

enrichment and quantum merit when we get to a damages

proceeding. So this case cannot stand for the proposition,

as AT&T claims, that it closed the door on implied contract

claims.

MR. METROPOULOS: Your Honor, this is Jim Metropoulos

for AT&T. May I also weigh in very briefly on that Footnote

4?

THE COURT: Certainly.

MR. METROPOULOS: I just want to point out the

context of Footnote 4. AT&T did not argue to the FCC at that

first stage of the proceeding, you know, to get rid of the

quantum meruit claims. That was reserved for Phase II of the

proceeding. What the FCC did in Phase I, though, was rule in

favor of AT&T on liability and say there are two ways in

which a CLEC can have legal authority to collect damages.

Now, the issue of quantum meruit was deferred, but only as

a possible consideration for considering the amount of AT&T's

damages in AT&T's Compliant. There was no suggestion that

the carrier would obtain some kind of affirmative recovery on

its own account. The FCC only left open the possibility that

in calculating AT&T's damages in the case, whatever the level

of recovery is for the violation, that there may be some

consideration. Now, we believe that what the FCC said in the

liability phase was dispositive of the quantum meruit issue
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and the possibility of additional recovery, and that's what

we're arguing in the damages proceeding in the FCC now. But

I want to make clear that the FCC only reserved that issue

because that had already been reserved procedurally and only

reserved as a possible consideration in the setting of AT&T's

damages, not as a measure of recovery for the CLEC.

THE COURT: All right. Thank you.

I think I have heard enough. Our time is up. I'm going

to enter a ruling now in both these cases. I'm not going to

enter a separate order later. What I'm going to say now on

the record will be my ruling in both these cases.

This matter comes before the court on the defendant MCI

Communications Services' motion to dismiss in part, Docket

19, in connection with Cause No. 14-654 and in connection

with the defendant's motion, Docket No. 23, in Cause No.

14-700, and these two motions, which are partial motions to

dismiss the plaintiff's complaint, which is, essentially,

identical in each case, raise the same issues and can be

decided the same way.

Plaintiff is licensed by the Washington Utilities and

Transportation Commission as a competitive local exchange

carrier. It provides basic local telephone services to the

public. MCI Communications is an interexchange carrier and

provides long-distance telephone services. AT&T does the

same.
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The plaintiff here has brought seven causes of actions.

One is violation of the Consumer Protection Act under

Washington law; conversion; tariff collection; breach of

contract; unjust enrichment; quantum meruit; and constructive

trust. The defendants have moved to dismiss the state-law

claims in their entirety and the third claim for the period

before plaintiff filed its tariff, which plaintiff concedes

was filed effective September 28th, 2012, the tariff. And

that can be found, I think it's alleged in the complaint, at

paragraph 23.

So the question is whether or not the plaintiff can

recover prior to the filing of the tariff in an implied

contract context or in one of the other state-law/common-law

claims. They obviously, and as I will explain, cannot

recover on the tariff prior to its effective date. So

plaintiff is relegated to claiming an implied-contract-type

of claim.

This is a motion to dismiss under Rule 12(b)(6), and I

must assume the truth of all of the plaintiff's allegations,

draw all reasonable inferences in favor of the plaintiff.

These motions draw into account the Communications Act and

the filed rate doctrine. The Communications Act makes it

unlawful for a carrier to charge, demand, or collect

something different than charges specified in the tariff.

That's found in the statute at 47 U.S.C. § 203(c). And all
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charges must be just and reasonable. The FCC has

jurisdiction over carriers with respect to charges,

practices, and classification, regulation, and the like.

A common carrier who seeks to impose charges on another

carrier must establish the duty was pursuant to a Commission

rule, not applicable here; a tariff, applicable only in part

here; or a negotiated contract. This was first -- well, it

was announced, I don't know if it was first announced -- but

In re Petitions of Sprint, PCS, and AT&T, found in the record

at 17 FCC Rcd 13192, decided in 2002.

Plaintiff contends in this case, in our case that's

pending here, that the Sprint declaration in 2002 makes clear

carriers can recover under common law as well. That really

is the heart of the issue before us. But the FCC has later

clarified, if it was not clear before, that unless you have a

tariff or a negotiated contract, you fail to state a claim

for violation of the statute. That's the All American

Telephone case, which is found at 26 FCC Rcd 723, at page

727, decided in 2011.

The FCC granted petitions for detariffing in 1996, and the

plaintiff contends that this permissive detariffing means

plaintiff didn't have to file a tariff and could charge any

rate it wanted as long as it was below the benchmark. I

believe the plaintiff's interpretation is without merit. The

FCC has held and made clear that that is not the case.
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And finally, in 2013, the FCC clearly held that unless a

carrier files a valid interstate tariff under Section 203 of

the Act, or enters into contracts which have been interpreted

as negotiated contracts with IXCs for the access services, it

lacks authority to bill for those services. That has been

the teaching and the finding of other courts that have looked

at the same issue, the XChange Telecom Corp. v. Sprint

Spectrum, 2014 Westlaw 4637042, Northern District of New

York, 2014, and Connect Insured Telephone, Inc. v. Qwest,

2012 Westlaw 2995063, Northern District of Texas, 2012. In

that case, the court said if a CLEC does not have a filed

tariff or a contract with the relevant IXC, it cannot collect

switched access charges. And it went on, frankly, to hold

that a CLEC would violate the Communications Act by charging

something or billing something that was not pursuant to a

filed tariff or a negotiated contract, because it would be

unjust and unreasonable.

Well, in the present case, the plaintiff seeks,

nevertheless, to recover on implied contract, quantum meruit,

and the like. I find that those claims are preempted by the

filed rate doctrine and that plaintiff is not able to recover

on those claims.

Plaintiff's reliance on Brown v. MCI, a Ninth Circuit case

decided in 2002, at 277 F.3d 1163, is not helpful to the

plaintiff's claims because in that case Brown did not
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challenge the validity of the tariff, rather Brown claimed

that MCI had charged for some extraneous accounts. I think

there was like a ten-dollar fee of some sort that there was

no authorization in the tariff for. And the Brown court

properly held that was not precluded by the filed rate

doctrine. But the Brown case provides no support to

plaintiff's claim in this case where the plaintiff seeks to

recover charges equal to the tariff that's been filed under

common-law claims.

The court has been struggling with the issue with respect

to the Washington Consumer Protection Act, which is one of

the claims plaintiff makes, because of the NOS case. The NOS

case sends us somewhat mixed messages, in my opinion. But

I'm satisfied that the Washington Consumer Protection Act

claim needs to be dismissed as well for two reasons. One is

that the Washington Consumer Protection Act exempts

transactions which are otherwise permitted, prohibited, or

regulated under the laws of the United States. That

exemption is found at RCW 19.86.170. And this exemption

occurs after determining whether the specific action is

permitted, prohibited, or regulated. And the Washington

courts, Vogt, V-o-g-t, v. Seattle First National Bank, 117

Wn.2d at 541, have interpreted and enforced that exemption.

So the first reason that that claim is dismissed and will

be dismissed is that it's exempt, but beyond that, I believe
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that the complaint here is really couched in terms of

deceptive practices, which really is pure fiction for the

plaintiff wanting to recover the amount of the tariff before

the tariff was enacted or filed under a common-law claim.

The Hopkins case, found at 89 Wn.App. 1, 1997, provided

and held that a CPA claim would be dismissed because it was

regulated by the state utilities commission. The Ninth

Circuit has weighed in in the NOS case, found at 495 F.3d

1052, Ninth Circuit, 2007, and it held that state-law claims

are preempted when they attempt to challenge the terms of the

filed rate doctrine. I don't think we have that situation

here. But the Ninth Circuit went on to say: Further, where

the measure of damages requires comparing the rates under the

filed rate doctrine with the rate that allegedly should have

been charged, the state claims are preempted. And I think

that's where we are in this case.

And the court then went on to say: To the extent the

state-law claim neither attacks the rates nor requires

reference to the filed rate for the calculation of the

damages, the filed rate doctrine is inapplicable. Of course,

in this case, the plaintiff is doing exactly that, in the

sense that the plaintiff does require reference to the filed

rate for the calculation of the damages, which the

plaintiff's counsel suggested was the basis for its

determining what the charge should have been that's unpaid.
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The substance of the CPA claim is that defendant charged

his customers unfairly and deceptively. I'm satisfied that

the plaintiff's CPA claim invokes the filed rate doctrine,

seeks recovery of compensation precluded by the FCC and by

Ninth Circuit law.

The court is always required, when ruling on a motion to

dismiss, to determine whether leave to amend should be

granted. It should be granted if it would not be futile.

But in this case I'm satisfied that the claims, all of these

claims, it would be futile to allow the plaintiff to amend

the claims.

For the reasons I have stated now on the record, I'm

therefore going to grant each of the motions in each of these

two cases.

And with respect -- and I don't know if we have lined up

the -- Well, let me do it first. In connection with the MCI

case, which 14-654 is our cause number in MCI, defendant's

motion to dismiss in part, Docket No. 19, is granted.

Plaintiff's second, fifth, sixth, and seventh causes of

action are dismissed with prejudice. I'm sorry. And I'm

going to add to that, plaintiff's first and fourth. So all

of the state-law claims are dismissed with prejudice and with

no leave to amend. The plaintiff's third cause of action is

dismissed to the extent it seeks damages for services

provided before the effective date of the tariff, September
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28th, 2012.

With respect to the AT&T case, the ruling is the same. I

think the claims are the same numbered claims, so that all of

the claims of plaintiff in the AT&T case, which is 14-700,

defendant's motion to dismiss in part, Docket 23, is granted.

Plaintiff's claims, all of the plaintiff's claims, with the

exception of the third cause of action, are dismissed with

prejudice. The plaintiff's third cause of action is

dismissed in part to the extent it seeks damages for services

allegedly provided before September 28th, 2012.

That will be my ruling. I appreciate the argument and all

the briefs that you filed.

And I would say that, in making my ruling -- I don't know

that I necessarily referred to it -- but I did read and felt

that Judge Sharpe's memorandum decision in XChange Telecom

Corp. and the Connect Insured Telephone case where Judge

Fitzwater issued a memorandum opinion were very instructive

and consistent with and relied upon by me in reaching my

ultimate conclusions and decisions today. That will be my

ruling.

The minutes will reflect that we have had argument by

telephone and that the court on the record has, and for the

reasons stated on the record, granted the two motions.

I think that's all we need to accomplish today. So I

think we will be in recess. Thank you again. Have a nice
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day.

THE CLERK: Thank you, folks.

MR. METROPOULOS: Thank you, Your Honor.

MS. BOSTWICK: Thank you, Your Honor.

MR. MATTHEW HENRY: Thank you.

(Hearing adjourned.)
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FILEDUNITED STATES DISTRICT COURT 

AUG 2 0 2015 
DISTRICT OF SOUTH DAKOTA 

NORTHERN DIVISION ~~ 

NORTHERN VALLEY COMMUNICATIONS, 
L.L.c., A SOUTH DAKOTA LIMITED 
LIABILITY COMPANY; 

Plaintiff, 

vs. 

AT&T CORP., 
A NEW YORK CORPORATION; 

Defendant. 

1: 14-CV -0 to 18-RAL 

ORDER DENYING MOTION FOR 

PARTIAL JUDGMENT ON THE 


PLEADINGS AND GRANTING MOTION 

TO COMPEL 


Northern Valley Communications, L.L.C. (Northern Valley), sued AT&T Corporation 

(A T &T) to collect charges Northern Valley alleges it is owed for telecommunications services 

provided to AT&T and to obtain certain declaratory relief. Doc. 1. In Count One of the 

complaint, Northern Valley alleges AT&T has wrongfully withheld payment for services 

charged pursuant to a valid tariff filed with the Federal Communications Commission (FCC). 

Doc. 1 at 11. In Counts Two and Three, Northern Valley alleges in the alternative that it is owed 

for telecommunications services provided to AT&T under claims of unjust enrichment and 

quantum meruit. Doc. I at II-B. AT&T filed a motion for partial judgment on the pleadings as 

to the state law claims, Counts Two and Three in Northern Valley's Complaint. Doc. 33. AT&T 

also refused to answer certain interrogatories or to produce certain documents hoping that the 

state law claims would be dism issed. Northern Valley then filed a Motion to Compel. Doc. 41. 
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L 

For the reasons stated below, the motion for judgment on the pleadings is denied, and the motion 

to compel is granted in part. 

Background 

A. FCC Telecommunications Regulatory Framework 

This case deals with the interaction between two types of telecommunications carriers-

local exchange carriers (LECs) and interexchange carriers (IXCs). A LEC provides telephone 

service to local residents and businesses, including exchange access----connecting local 

customers to IXCs so they may call numbers outside their local exchange or receive calls 

originating outside their local exchange (i.e., access long-distance phone service). There are two 

types of LECs: incumbent LECs (ILECs) and competitive LECs (CLECs). An ILEC is either 

the original LEC which held a monopoly on local exchange service in a community prior to 

enactment of the Telecommunications Act of 1996, Pub. L. 104-104, 110 Stat. 56 (1990),' or the 

original LEC's successor. CLECs formed after the Telecommunications Act and now compete 

with ILECs. IXCs carry traffic between LECs. 

A simple long distance phone call involves three carriers-two LECs and an IXC. A 

caller originates a phone call through the LEC, which delivers the call to the IXC, the caller's 

long-distance provider. The IXC then transmits the call through its system and delivers it to the 

LEC of the person being called, which delivers the call to its destination. The IXC typically 

charges the originating caller for long distance service. In tum, each LEC involved in the call 

then charges the IXC access charges for originating or terminating the call. 

'The Telecommunications Act was passed to "promote competition and reduce regulation in 
order to secure lower prices and higher quality service" in the telecommunications industry. 
Telecommunications Act of 1996, 110 Stat. at 56. 

2 
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The FCC regulates LECs to ensure reasonable pricing and broad access to 

telecommunications services, but ILECs and CLECs have different regulatory regimes. See 

generally AT&T Corp. v. All Am. Tel. Co. (All American II), 28 FCC Rcd. 3477, 3479-80 

(2013) (explaining the FCC's LEC regulatory framework). ILECs generally must file and 

maintain with the FCC tariffs2 for interstate switched access services. Id. at 3479. Reasonable 

rates are determined by considering the costs associated with providing the tariffed services and 

allowing for a reasonable amount of revenue in excess of costs. Id. CLECs are subject to 

"minimal rate regulation." Id. at 3480. The FCC regulates CLEC access charges by allowing 

CLECs to charge interstate access charges pursuant to a tariff with a rate "no higher than the rate 

charged ... by the competing ILEC (the benchmark rule)." Id. "Alternatively, a CLEC must 

negotiate and enter into agreements with IXCs to charge rates higher than those permitted under 

the benchmarking rule." [d. 

Some LECs engage in a practice known as "access stimulation" or "traffic pumping,,3 to 

increase the volume of calls they handle and thus their revenue. See generally [n re Connect 

Am. Fund, 26 FCC Red. 17663, 17874-90, 17887 n.1167 (20 II). A LEC involved in access 

stimulation enters into an agreement with a high-volume telecommunications customer, such as a 

free conference calling service, in which the high-volume customer is assigned a telephone 

number or numbers within the LEC's service area. Id. at 17877. The resulting increase in traffic 

increases revenue from access charges, and the LEC often returns some of the revenue or offers 

some other benefit to the high-volume customer. rd. at 17878-88. Disputes relating to access 

2A tariff is a schedule of offered telecommunications services and corresponding rates. See 47 
C.F.R. § 61.26. 

3Northern Valley calls this practice, or scheme in AT&T's view, "access stimulation," and 

AT&T refers to this by the more nefarious pejorative "traffic pumping." The FCC has called this 

"access stimulation," so this Court will use that term primarily. 


3 
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stimulation practices led to litigation between LECs and IXCs as well as FCC rule changes. See 

id. at 17874-90. 

B. Factual Background 

This Court accepts the facts alleged by Northern Valley as true for the purposes of ruling 

on a motion for judgment on the pleadings. Ashley Cty., Ark. v. Pfizer, Inc., 552 F.3d 659, 663 

(8th Cir. 2009). Northern Valley is a CLEC operating in South Dakota. As is relevant to this 

case, AT&T is an IXC. In 2005, Northern Valley began engaging in access stimulation through 

which it sought to increase its call volume and thereby generate more revenue through access 

charges. Doc. 1 at 6. 

On January 6, 2012, Northern Valley updated a previously-filed tariff. Doc. 1 at 7, 9. 

AT&T received interstate and intrastate access services from Northern Valley, and Northern 

Valley billed AT&T for those services pursuant to the tariff Doc. 1 at I O. AT&T did not object 

to Northern Valley's tariff and, in fact, paid the charges billed pursuant to the tariff until March 

2013. Doc. 1 at 9-11. On June 30, 2014, Northern Valley made additional changes to the filed 

tariff. Doc. 1 at 10. Although Northern Valley continued to bill AT&T pursuant to this updated 

tariff, AT&T has not paid the charges billed since March 2013. Doc. 1 at II. 

On July 29, 2014, Northern Valley filed its Complaint making four claims for relief 

Doc. 1. In Count One, Northern Valley alleged that AT&T owes Northern Valley for services 

properly billed to AT&T under Northern Valley's tariff. Doc. 1 at II. In the alternative to 

collecting under the tariff, Northern Valley in Counts Two and Three alleged that if the services 

provided fall outside the tariff, then AT&T owes Northern Valley for terminating services under 
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either a quantum meruit or unjust enrichment claim.4 Doc. \ at \\-13. In Count Four, Northern 

Valley sought declaratory judgment that Northern Valley has "lawfully charged AT&T for 

services rendered in the provision of interstate access services," either pursuant to the filed tariff 

or "in accordance with the principles of equity," that AT&T has violated Northern Valley's 

tariffs, and that AT&T is obligated to pay Northern Valley for the services provided and for 

associated late fees. Doc. 1 at \3-14. 

AT&T moved for partial judgment on the pleadings, arguing that federal law preempts 

the state equity claims in Counts Two and Three and therefore those counts should be dismissed 

as a matter of law. Docs. 33, 34. Northern Valley argues that AT&T owes some compensation 

for the services provided, even if those services fall outside the tariff, and that federal law leaves 

open the possibility that payment may come through state quasi-contract claims. Doc. 36. 

II. Analysis 

A. Standard 

AT&T moves for judgment on the pleadings, arguing that the quantum meruit and unjust 

enrichment claims are preempted by federal law. When determining whether judgment on the 

pleadings is appropriate, a court views the plaintiffs "factual allegations as true and grants all 

reasonable inferences in its favor." S1. Jude Med. S.C., Inc. v. Cormier, 745 F.3d 325,327 (8th 

Cir.2014). "Judgment on the pleadings is appropriate if there is no material issue of fact to be 

resolved and the moving party is entitled to judgment as a matter of law." Brinkley v. Pfizer, 

Inc., 772 F.3d 1133, 1137 (8th Cir. 2014) (quoting Buddy Bean Lumber Co. v. Axis Surplus Ins. 

4To state an unjust enrichment claim under South Dakota law, a plaintiff must show: (1) that the 
defendant received a benefit; (2) the defendant was aware he was receiving the benefit; and (3) it 
would be inequitable to allow the party to retain the benefit without paying for it. Johnson v. 
Larson, 2010 SO 20, ~ 11, 779 N. W.2d 412, 416 (S.D. 2010). A claim of quantum meruit 
requires showing: (1) the plaintiff provided services at the defendant's request and (2) the 
plaintiff expected payment for these services. Id. ~ 14, 779 N. W.2d at 417. 
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Co., 715 F.3d 695, 697 (8th Cir. 20(3». A party may make alternative statements of a claim 

regardless of their inconsistency. Fed. R. Civ. P. 8(d). 

In a preemption case, "[t]he purpose of Congress is the ultimate touchstone." Medtronic, 

Inc. v. Lohr, 518 U.S. 470, 485 (1996) (alteration in original) (quoting Retail Clerks v. 

Schermerhorn, 375 U.S. 96, 103 (1963». "[B]ecause the States are independent sovereigns in 

our federal system," courts presume "that Congress does not cavalierly pre-empt state-law causes 

of action." ld. Congress may preempt state laws only if it expresses "clear and manifest 

purpose" to do so. Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230 (1947). Even where a 

statute lacks an express preemption clause, Congress can express preemptive intent by enacting a 

"scheme of federal regulation ... so pervasive as to make reasonable the inference that Congress 

left no room for the States to supplement it" or by regulating "a field in which the federal interest 

is so dominant that the federal system will be assumed to preclude enforcement of state laws on 

the same subject." Id. at 230. Federal law also may preempt state law when enforcing the state 

law "produce[s] a result inconsistent with the objective of the federal statute." ld. at 230. To 

glean congressional intent, a court primarily looks to the text of the statute and the statutory 

framework surrounding it. Medtronic, 518 U.S. at 485-86. Additionally, the "structure and 

purpose of the statute as a whole," particularly how "Congress intended the statute and its 

surrounding regulatory scheme to affect business, consumers, and the law," is also relevant. Id. 

at 486 (internal quotation omitted). 

"[A]n agency regulation with the force of law can pre-empt conflicting state 

requirements." Wyeth v. Levine, 555 U.S. 555, 576 (2009). That is, a rule or regulation enacted 

by an agency rather than by Congress may preempt state law if the agency is "acting within the 

scope of its congressionally delegated authority." New York v. Fed. Energy Regulatory 
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Comm'n, 535 U.S. I, 18 (2002) (quoting La. Pub. Servo Comm'n v. FCC, 476 U.S. 355, 374 

(1986». The Telecommunications Act extended the FCC's rulemaking authority to intrastate 

communications in order to implement local competition provisions, AT&T Corp. v. Iowa Utils. 

Bd., 525 U.S. 366, 377-78, 385 (1999), and neither party challenges the FCC's authority to 

preempt state equitable claims if it so chooses. 

Federal district courts, including courts within the District of South Dakota, have 

addressed the preemption issue framed by this motion several times in recent years and reached 

different conclusions. See, e.g., N. Valley Commc'ns, L.L.C. v. Owest Commc'ns Corp., 659 F. 

Supp. 2d 1062, 1066-71 (D.S.D. 2009) (holding state law claims were not preempted by the 

filed-rate doctrine); Sancom, Inc. v. Qwest Commc'ns Corp., 643 F. Supp. 2d 1117, 1129-31 

(D.S.D. 2009) (holding state law claims were preempted by the filed-rate doctrine). Since those 

two cases were decided, the FCC has issued decisions touching upon but not conclusively 

deciding whether the filed-rate doctrine preempts state law claims like those made by Northern 

Valley. See AT&T Servs. Inc. v. Great Lakes Comnet, Inc., 30 FCC Rcd. 2586,2588-89 (2015) 

(identifYing only two ways by which a CLEC can provide an IXC with, and charge for, interstate 

access services-through a valid bench marked tariff or through a negotiated contract); Owest 

Commc'ns CO. V. N. Valley Commc'ns, L.L.C. (Northern Valley I), 26 FCC Rcd. 8332, 8335 

(2011) ("CLECs may impose interstate access charges either through tariffs or contracts 

negotiated with IXCs."); All Amer. Tel. Co. v. AT&T Corp. (All American I), 26 FCC Rcd. 723, 

731-32 (2011) (finding no violation under the Communications Act for a failure to pay tariffed 

access charges by a carrier-customer); Qwest Commc'ns Corp. V. Farmers & Merchs. Mut. TeL 

Co. (Farmers 11), 24 FCC Rcd. 14801, 14812 (2009) (finding switched access service provided 

fell outside of tariff). The FCC's equivocal and piecemeal approach to regulating or not 
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regulating this particular area and the conflicting opinions in this district court impels 

consideration of the issue as ifit were a matter of first impression in this Court. 

B. Field Preemption 

Federal regulation appears neither so pervasive nor are the federal interests so great as to 

dominate the entire field of telecommunications regulation and preclude state regulation. The 

Telecommunications Act leaves in place "a system of dual state and federal regulation over 

telephone service." Qwest Corp. v. Scott, 380 F.3d 367, 370 (8th Cir. 2004) (quoting La. Pub. 

Servo Comm'n v. FCC, 476 U.S. 355, 360 (1986». Thus, the federal regulations do not occupy 

the entire field. Because virtually all telephone facilities providing intrastate service also are 

providing interstate service, actions taken by state regulators can affect interstate telephone 

service, and conversely, federal regulations affect intrastate telephone service. La. Pub. Servo 

Comm'n, 476 U.S. at 360. For the state equitable claims to be preempted, they must conflict 

with the federal regulations, either directly or by acting inconsistently with the objectives of the 

federal regulations. See Rice, 331 U.S. at 230. 

C. Conflict Preemption 

AT&T argues that, because Northern Valley has tariffs filed for access service, the "filed

rate doctrine" bars recovery through state equitable claims regardless of whether the services 

provided fell within the scope of the tariff. Doc. 34 at 11-14. The filed-rate doctrine (also called 

the filed-tariff doctrine) is a judicially-created rule recognizing that a rate contained in a duly

filed tariff is the "only lawful charge" that a carrier may charge for a particular service. Am. TeL 

& TeL CO. V. Cent. Office Tel., Inc., 524 U.S. 214, 222 (1998) (quoting Louisville & Nashville 

R.R. Co. v. Maxwell, 237 U.S. 94, 97 (1915». The doctrine promotes common carrier 

regulation by ensuring services are provided in a nondiscriminatory manner. Id. at 223 (citations 
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omitted). The filed-rate doctrine also prevents courts from encroaching on the FCC's role of 

establishing reasonable telecommunications rates. Qwest Corp., 380 F.3d at 375. 

The FCC's CLEC regulatory regime casts uncertainty on how the filed-rate doctrine 

applies to tariffs filed by CLECs. In re Hyperion Telecomms., Inc. Petition Requesting 

Forbearance, 12 FCC Rcd. 8596, 8611 (1997) ("[Q]uestions about the role of the filed rate 

doctrine in a permissive detariffing regime may lead to uncertainty ...."). The filed-rate 

doctrine was developed in an era of greater regulation during which all carriers were required to 

file tariffs, see generally Am. Tel. & Tel. Co., 524 U.S. at 222-23 (describing the development 

of the filed-rate doctrine under the Interstate Commerce Act), but now the FCC allows CLECs to 

charge customers either through tariffs or through negotiated contracts, In re Access Charge 

Reform, 16 FCC Rcd. 9923, 9925 (2001) [hereinafter Seventh Report & Order]. Thus, while 

American Telephone & Telegraph Co. instructs that the filed-rate doctrine bars special rates as 

well as special services not included in a filed tariff, Am. Tel. & Tel. Co., 524 U.S. at 224-26, 

subsequent cases have found that the filed-rate doctrine does not apply when a 

telecommunications carrier supplied services falling outside the filed tariff, Farmers & Merchs. 

Mut. Tel. Co. of Wayland, Iowa v. FCC, 668 F.3d 714, 722-23 (D.C. Cir. 2011) (holding that the 

FCC correctly found the filed-rate doctrine did not apply when the service provided by an ILEC 

was not tariffed switched access service); Iowa Network Servs., Inc. v. Qwest Corp. (I.N.S. 11), 

466 F.3d 1091, 1097 (8th Cir. 2006) (affirming the district court's and state utility board's 

decisions not to apply the filed-rate doctrine when the type of traffic at issue was not covered by 

the filed tariff); Iowa Network Servs., Inc. v. Qwest Corp. (I.N.S. I), 363 F.3d 683, 694-95 (8th 

Cir. 2004) (remanding case to district court to determine whether traffic at issue was subject to 

filed tariffs before determining whether state law restitution claims should be dismissed). Thus, 

9 


Case 1:14-cv-01018-RAL   Document 60   Filed 08/20/15   Page 9 of 17 PageID #: 775

PUBLIC VERSION



if the service provided by Northern Valley falls outside its filed tariff (as is alleged for the claims 

at issue in Counts Two and Three), then the filed-rate doctrine cannot bar Northern Valley's state 

equity claims. 

Counts Two and Three, the subjects of this motion, were pleaded in the alternative "in the 

event the Court finds the tariff not to apply" in Count One. Doc. 1 at 11-12. The Federal Rules 

of Civil Procedure have abandoned the common law rule requiring a party to choose a factual or 

legal theory on which to proceed; a party can now include inconsistent allegations or inconsistent 

legal theories pleaded in the alternative. 5 Charles Alan Wright et aI., Federal Practice and 

Procedure § 1283 (3d ed. 2004). Northern Valley alleges that the tariff applies in Count One 

because it provided AT&T with "interstate and intrastate switched access services." Doc. 1 at 

11. AT&T denies that Northern Valley provided it with switched access service because, among 

other reasons, Northern Valley did not "tenninate the subject calls to 'end users'" as defined by 

FCC rules and regulations. Doc. 52 at 11, 13-15. Northern Valley charged AT&T under the 

tariff for switched access services, thus if the services Northern Valley provided to AT&T were 

not switched access services, then they fell outside of the filed tariff. See Doc. 1-1. Conversely, 

if the services were switched access services, then the tariff would apply to the exclusion of any 

other rate, and Counts Two and Three must fail. To view the facts in a light most favorable to 

the non-moving party and most favorable to the challenged claims, this Court must assume for 

the purpose of this motion that Northern Valley did not provide AT&T with switched access 

service as it purported to do with respect to the charges at issue in this case. Therefore, the filed

rate doctrine does not preempt Northern Valley's state equity claims. See Fanners & Merchs. 

Mut. Tel. Co., 668 F.3d at 722-23; tN.S. 11,466 F.3d at 1097; tN.S. 1,363 F.3d at 694-95. 
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AT&T argues that FCC rules limit CLECs to recovering only through a filed tariff or 

through a negotiated express contract. However, that rule may not apply in this case for the 

same reason that the filed-rate doctrine does not apply. FCC rules allow CLECs to charge IXCs 

either through a tariff or through negotiated contracts. Seventh Report & Order, 16 FCC Rcd. at 

9925; see also 30 FCC Rcd. at 2588-89 (identifying only two ways by which 

a CLEC can "provide an IXC with, and charge for, interstate access services"-through a valid 

benchmarked tariff or through a negotiated contract); Northern Valley I, 26 FCC Rcd. at 8335 

("CLECs may impose interstate access charges either through tariffs or contracts negotiated with 

IXCs."). AT&T argues that if the tariff does not apply and no negotiated contract is alleged, no 

theory of recovery remains. Doc. 34 at 1-3. Northern Valley counters that the FCC has not 

directly held that an IXC was entitled to receive services from a CLEC for free, even services not 

charged pursuant to a tariff or negotiated contract. Doc. 36 at 4. 

Even if the statements by the FCC that limit a CLECs ability to charge for access 

services should be construed as also limiting the causes of action through which they may 

recover compensation for the access services, the text of the FCC rule appears to limit its 

application to access services. See, e.g., Seventh Report & Order, 16 FCC Rcd. at 9924 ("With 

this order, we continue our efforts to establish a 'pro-competitive, deregulatory national policy 

framework' for the United States' telecommunications industry by addressing a number of 

interrelated issues concerning [CLEC] charges for interstate switched access services . ..." 

(emphasis added»; see also In re Access Charge Reform, 19 FCC Rcd. 9108, 9110-11 (2004) 

[hereinafter Eighth Report & Order] (stating that "[u]nder the rules the Commission adopted, a 

[CLEC] may not tariff interstate access charges above" the benchmark rates and higher rates for 

such services may only be charged pursuant to a negotiated contract). Thus, if Northern Valley's 

11 


Case 1:14-cv-01018-RAL   Document 60   Filed 08/20/15   Page 11 of 17 PageID #: 777

PUBLIC VERSION



services are not access services, then they not only fall outside the tariff as AT&T claims, but 

also fall outside the scope of the FCC rule limiting the methods by which a CLEC may charge. 

FCC decisions also have recognized the possibility of recovery outside a tariff or 

negotiated contract. In Farmers II, 24 FCC Rcd. 14801, the FCC considered whether ILEC 

Farmers and Merchants Mutual Telephone Co. (Farmers) could charge IXC Qwest 

Communications (Qwest) for switched access services under Farmers' filed tariff. Id. at 14802

03. The tariff Farmers had filed defined switched access service as delivering a call to an end 

user's premises, and the definition of an end user required that the user be a paying subscriber. 

Id. at 14803. Farmers had been delivering calls to conference calling companies in its local 

network that had not been paying Farmers for access to its network, so Qwest challenged 

Farmers' ability to charge for delivery ofthose calls pursuant to the tariff. Id. Although the FCC 

found that Farmers could not charge for those calls pursuant to the tariff because the service fell 

outside of the tariff, the FCC noted: "This is not to say that Farmers is precluded from receiving 

any compensation at all for the services it has provided to Qwest." Id. at 14812 n.96. The FCC 

later clarified that Farmers II did not hold that "a carrier is a/ways entitled to some compensation 

for a service rendered, even if the service is not specified in its tariff," but "merely [held] that a 

carrier may be entitled to some compensation for providing a non-tariffed service, depending on 

the totality of the circumstances." All American I, 26 FCC Rcd. at 731. While neither statement 

could be considered a holding, they both signal that the FCC does not interpret its rules as 

preempting all avenues of recovery when a service falls outside a filed tariff and no negotiated 

contract applies. Moreover, the "totality of the circumstances" language invoked by the FCC 

connotes application of equitable principles. Id. Therefore, Northern Valley's state equitable 

claims are viable unless they conflict with some other federal law. 
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Allowing the quantum meruit and unjust enrichment claims to move forward would not 

produce a result inconsistent with the objectives of the Communications Act and the 

Telecommunications Act. Congress's stated purpose is to establish a regulatory regime that 

makes available "to all people of the United States, without discrimination ... a rapid, efficient, 

Nation-wide, and world-wide wire ... communication service with adequate facilities at 

reasonable charges," 47 U.S.C. § 151, and to promote fair competition among 

telecommunications providers, see id. § 160. When applying the filed-rate doctrine, courts have 

articulated two policies that promote the objectives of the Communications Act: "( 1) 

preserv[ing] the [FCC's] authority to determine the reasonableness of rates; and (2) [e]nsur[ing] 

that the regulated entities charge only those rates that the agency has approved or been made 

aware of as the law may require." Qwest Corp., 380 F.3d at 375 (quoting H.J., Inc. v. Nw. Bell 

Tel. Co., 954 F.2d 485, 488 (8th Cir. 1992». Although the filed-rate doctrine mayor may not 

apply in this case depending on the outcome of Count One, consideration of the two policies 

behind the filed-rate doctrine assist in analyzing whether state equity claims conflict with 

objectives of the Communications Act. 

The state equity claims will not interfere with the FCC's authority to set reasonable rates. 

The FCC has asserted its authority over CLECs to regulate the rates they charge for interstate 

access services and the individual elements (or portions) of interstate access service in the 

Seventh Report & Order and the Eighth Report & Order. FCC regulations contemplate 

delivering calls from an originating end user to a terminating end user. See N. Valley 

Commc'ns, L.L.C. v. FCC, 717 F.3d 1017, 1019 (D.C. Cir. 2013) (affirming the FCC's 

interpretation of the telecommunications regulations that CLECs may tariff access charges only 

for delivery to end users); Eighth Report & Order, 19 FCC Rcd. at 9115-16 (clarifying that a 
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CLEC may not charge the full benchmarked rate when it acts as an intermediate carrier). The 

FCC and judicial opinions in the past have found that conference calling businesses served by 

Northern Valley are not "end users" under the terms of the regulations. N. Valley Commc'ns 

==.::.> 717 F 3d at 1019. Some of the calls associated with the charges challenged in this case 

originate with multiple end users and are delivered to numbers assigned to conference calling 

services within Northern Valley's exchange that, this Court must assume for purposes of ruling 

on this motion, are not associated with "end users." That is, in contrast to the simple long 

distance illustration at the beginning of this opinion with a call originating from a single end user 

and terminating to a single end user, the destination phone number does not belong to a 

terminating end user; it is a piece of equipment that receives calls from multiple originating end 

users, intermingles the signal, and returns the mixed signal to the originating callers. If the filed 

tariff does not apply as alleged in Counts II and Ill, there appears not to be any FCC regulation 

that attempts to characterize this type of service, let alone regulate reasonable pricing for such a 

service. The state equity claims then would not interfere with the, as yet unexercised, FCC rate

setting authority. 

Moreover, collection actions based on state equity claims are distinct from rate-setting, 

because rate-setting looks at what a carrier may charge prospectively while the equity claims 

only address services provided in the past and would have no prospective rate-setting effect. See 

Johnson v. Larson, 2010 SO" 11-15, 779 N.W.2d 412, 416-18 (requiring the conferral of some 

benefit or provision of service upon the defendant to state claims of unjust enrichment and 

quantum meruit). The FCC has recognized this distinction finding it has no jurisdiction to hear 

collections cases brought by carriers because a refusal by a customer to pay does not violate the 

Communications Act-an Act which protects customers from unreasonable charges, not carriers 
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from delinquent customers. !1.&, All American I, 26 FCC Red. at 727 ("During the past twenty 

years, the Commission has repeatedly held that an allegation by a carrier that a customer has 

failed to pay charges specified in the carrier's tariff fails to state a claim for violation of any 

provision of the [Communications] Act ...."). Without a previously established reasonable 

price, a retroactive rate neither interferes with the FCC's prior exercised rate-setting authority 

nor interferes with a reasonable rate that may be set in the future. See id. at 731 ("[T]he 

provisions of the [Communications] Act and [the FCC's] rules regarding access charges apply 

only to the provider of the service, not to the customer; and they govern only what the provider 

may charge, not what the customer must pay."). 

Nor does the anti-discrimination objective of the Communications Act militate toward 

preemption of the state equity claims if no tariff applies here. While a court-detennined 

judgment of restitution owed for services rendered may result in AT&T paying a different rate 

than that paid by other of Northern Valley's customers, dismissing these claims would have a 

similar result if the tariff is found not to apply. If the tariff does not apply and if the state law 

claims are dismissed, the Court would effectively be setting a rate of zero for AT&T to pay 

Northern Valley, which is less than that paid by other customers. Thus, the anti-discrimination 

objective is no more affected by retaining the state equitable claims than it is by dismissing them. 

III. Motion to Compel 

Northern Valley's Motion to Compel seeks to compel production of documents and 

answers to interrogatories aiming at discovering "the various call volumes and revenues (retail 

and wholesale) that AT&T has generated from the traffic at issue in this case," according to how 

Northern Valley couches the requests in its motion. Doc. 41 at 1. Northern Valley argues that 

such infonnation is relevant to its claims in Counts Two and Three for unjust enrichment and 
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quantum meruit. Doc. 41 at I. AT&T' s objection is based in large part on the presumption that 

Counts Two and Three will be dismissed, although AT&T raises other objections to the 

requested discovery as well. Docs. 42-1, 42-2, 49. This Court's ruling on the motion for partial 

dismissal undercuts part of AT&T's grounds for objecting to the discovery requests. 

AT&T asserted that the discovery requests at issue were irrelevant to the subject matter 

of the case and unlikely to lead to discovery of evidence admissible at trial. "Parties may obtain 

discovery regarding any nonprivileged matter that is relevant to any party's claim or 

defense ...." Fed. R. C iv. P. 26(b)(1). "Relevant information need not be admissible at trial if 

the discovery appears reasonably calculated to lead to the discovery of admissible evidence." Id. 

The claims of unjust enrichment and quantum meruit are both based "on an inequity in allowing 

a person to retain a benefit without having to pay for it." Johnson, 2010 SD 20, ~ 14, 779 

N. W.2d at 417. Unjust enrichment allows for restitution in the amount the defendant was 

unjustly enriched-that is, the value to the defendant of the benefit received. Dowling Family 

P'ship v. Midland Farms L.L.C., 2015 SD 50, ~ 21, 865 N.W.2d 854, 863. Quantum meruit 

allows for restitution of the value of the services provided. Johnson, 2010 SD 20, ~ 14, 779 

N.W.2d at 417.5 Although the two damage measures are distinct, the value of the services 

provided "can be evidence of the value of the benefit conferred." ld. ~ 15, 779 N.W.2d at 418. 

AT&T traffic and revenue information from Northern Valley call volume is relevant to 

the value of the services provided and the value of the benefit received to AT&T. What AT&T 

receives from Northern Valley call volume is relevant to, or reasonably calculated to lead to 

5 An example helps to illustrate the difference between the two measures of restitution. If a court 
were to find that a homeowner improperly retained the benefit of the services of a house painter, 
the amount of unjust enrichment would be the increased value, if any, in her home. However, 
the value of the services under a quantum meruit theory would be measured by how much a 
reasonable painter would charge to paint the home. See E. Allen Farnsworth, Contracts § 2.20, 
at 105-06 (4th ed. 2004). 
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admissible evidence relevant to, the value of the service provided by Northern Valley and the 

value of the benefit received by AT&T, if any. AT&T's argument characterizing information 

concerning its revenues derived from Northern Valley traffic as irrelevant conflicts with some of 

the arguments that AT&T made during the motion hearing regarding "traffic pumping" and its 

financial relationship with South Dakota Network undercutting the value of the calls to AT&T. 

Doc. 56 at 20-22, 52. Information sought as to AT&T's revenues from handling Northern 

Valley calls is "reasonably calculated to lead to the discovery of admissible evidence." Fed. R. 

Civ. P. 26(b)(l). 

At this point, given the impact of denying the motion for partial judgment on the motion 

to compel, it makes sense to grant the motion to compel in part to allow AT&T thirty days to 

supplement its discovery responses, to allow the parties to meet and confer if there remains 

discovery issues, and to require re-filing ofa motion to compel and for sanctions if necessary. 

IV. Conclusion 

For the reasons explained above, it is hereby 

ORDERED that AT&T's Motion for Partial Judgment on the Pleadings, Doc. 33, is 

denied. It is further 

ORDERED that Northern Valley's motion to compel, Doc. 41, is granted in part to the 

extent that AT&T is given thirty days to supplement its discovery responses in light of the 

Court's denial of its motion for partial judgment on the pleadings. 

DATED this ~ day of August, 2015. 

BY THE COURT: 

ROBERTO A. LANGE 
UNITED STATES DISTRICT JUDGE 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON 

AT SEATTLE 
 
 

ELTOPIA COMMUNICATIONS, LLC; 
 
  Plaintiff, 
 
                    v. 
 
MCI COMMUNICATIONS SERVICES, 
INC., VERIZON SERVICES CORP., and 
VERIZON SELECT SERVICES, INC., 
 

  Defendants. 

Case No. C15-1859 RSM 
 
ORDER GRANTING DEFENDANT’S 
MOTION TO DISMISS IN PART 

 
I. INTRODUCTION 

 This matter comes before the Court on Defendants MCI Communications Services, 

Inc., Verizon Service Corp., and Verizon Select Services, Inc. (collectively, “Verizon”)’s 

Motion to Dismiss certain claims pursuant to FRCP 12(b)(6), Dkt. #17.  Verizon argues that 

Plaintiff’s non-tariff claims should be dismissed under the “filed-rate doctrine” and a series of 

Federal Communications Commission (“FCC”) decisions.  Dkt. #17 at 1.  Plaintiff Eltopia 

Communications, LLC (“Eltopia”) opposes this Motion and argues that the filed-rate doctrine 

does not apply.  Dkt. #19.  For the reasons set forth below, the Court agrees with Defendants 

and GRANTS their Motion. 
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II. BACKGROUND1 

Eltopia is a local exchange telephone carrier (“LEC”) that conducts business with 

Verizon, a nationwide long-distance telephone services provider.  Dkt. #1 at 2.  Verizon 

delivers long-distance calls to Eltopia, which terminate to Eltopia numbers.  For this action, 

Eltopia charges Verizon and others a terminating access charge based on Eltopia’s interstate 

and intrastate access tariffs filed with the FCC and state utility commissions.  Id.   

Under the FCC’s rules, a competitive LEC like Eltopia may set switched access charges 

either by negotiating a mutually agreed-upon rate with long-distance companies, or by 

unilaterally setting the rate via tariff.  Dkt. #1 at 5; see Seventh Report and Order and Further 

Notice of Proposed Rulemaking, Access Charge Reform; Reform of Access Charges Imposed 

by Competitive Local Exchange Carriers, 16 FCC Rcd 9923, ¶¶ 40, 82 (2001) (“2001 Access 

Charge Order”).  Eltopia alleges it took the latter route.  Dkt. #1 at 8-9.  Specifically, it alleges 

that its switched access charges appear in “interstate and intrastate access tariffs filed with the 

FCC and state utility commissions.”  Id. at 2. 

Eltopia sent Verizon an invoice for these charges, which Verizon paid until December 

of 2013.  Starting with the November 2013 invoices, Verizon ceased payment.  Eltopia claims 

that Verizon now owes over $1 million in unpaid charges.  Id. at 10. 

Eltopia alleges several causes of action: Breach of Contract under Federal Tariff, 

Breach of Contract under State Tariffs, Breach of Implied Contract, Unjust Enrichment, 

Quantum Meruit, Declaratory Judgment, Breach of Implied Covenant of Good Faith and Fair 

Dealing, violation of the Washington State Consumer Protection Act (“CPA”), and Tortious 

Interference with a Contractual Relationship and Business Expectancies.  See id. 

                            
1 The following background facts are taken from Plaintiff’s Complaint, Dkt. #1, and accepted as true for purposes 
of ruling on this Motion to Dismiss. 
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III. DISCUSSION 

A. Legal Standard 

In making a Rule 12(b)(6) assessment, the court accepts all facts alleged in the 

complaint as true, and makes all inferences in the light most favorable to the non-moving party.   

Baker v. Riverside County Office of Educ., 584 F.3d 821, 824 (9th Cir. 2009) (internal citations 

omitted).  However, the court is not required to accept as true a “legal conclusion couched as a 

factual allegation.”  Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. 

Twombly, 550 U.S. 544, 555 (2007)).  The complaint “must contain sufficient factual matter, 

accepted as true, to state a claim to relief that is plausible on its face.”  Id. at 678.  This 

requirement is met when the plaintiff “pleads factual content that allows the court to draw the 

reasonable inference that the defendant is liable for the misconduct alleged.”  Id.  The 

complaint need not include detailed allegations, but it must have “more than labels and 

conclusions, and a formulaic recitation of the elements of a cause of action will not do.”  

Twombly, 550 U.S. at 555.  Absent facial plausibility, Plaintiff’s claims must be dismissed.  Id.  

at 570. 

B. Applicable Substantive Law 

Verizon first argues that the “filed-rate doctrine” bars Eltopia from using non-tariff 

claims to recover money for tariffed services, citing Evanns v. AT&T Corp., 229 F.3d 837 (9th 

Cir. 2000).  Dkt. # 17 at 11.  Under the filed-rate doctrine, the terms of a telephone company’s 

filed tariffs “conclusively and exclusively enumerate the rights and liabilities as between the 

carrier and the customer.”  Id. (citing Evanns at 840).  Verizon argues that because a lawful 

tariff controls the entirety of a telephone company’s rights and obligations with respect to the 

services the tariff governs, neither a telephone company nor its customers may assert claims 
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“that would invalidate, alter or add to the terms of the filed tariff.”  Id.  Verizon argues that the 

filed-rate doctrine thus “‘bars all claims — state and federal — that attempt to challenge the 

terms of a tariff’” that an “‘agency has reviewed and filed.’”  Id.  Verizon argues that this 

doctrine not only bars Plaintiffs from seeking to enforce rates that differ from filed rates, but 

also from asserting claims that “if successful, would have the effect of changing the filed 

tariff.”  Dkt. #17 at 11 (citing Brown v. MCI WorldCom Network Servs., Inc., 277 F.3d 1166, 

1170 (9th Cir. 2002)).  Verizon argues that Eltopia’s non-tariff claims seek to evade the filed-

rate doctrine and usurp the FCC’s expert judgment by relying on equitable principles, rather 

than Eltopia’s tariffs, to set the rates that Verizon owes Eltopia for access services.  Dkt. #17 at 

12.  Specifically, Verizon argues that Eltopia’s implied contract claim would “flout the filed-

rate doctrine by asking the Court to award compensation by determining for itself the 

appropriate rate for Eltopia’s switched-access services.”  Id. at 13 (citing Brown, 277 F.3d at 

1170 (“no one may bring a judicial proceeding to enforce any rate other than the rate 

established by the filed tariff”).  Verizon argues that Eltopia’s remaining non-tariff claims seek 

relief based on equitable, common law, or state law statutory principles and are barred for the 

same reasons.  Id. (citing AT&T Co. v. Central Office Tel., Inc., 524 U.S. 214, 223 (1998) 

(filed-rate doctrine barred tortuous interference claim); Evanns, 229 F.3d at 840 & n.12 (unjust-

enrichment and implied-covenant claims); Dkt. #17-1 (CallerID4U Inc. v. MCI Commc’ns 

Servs., Inc., No. 14-cv-654-TSC (W.D. Wash. Nov. 5, 2014) (“CallerID4U”) at 40:1-46:10) 

(equitable and CPA claims)). 

Verizon cites to CallerID4U as a case on point.  In CallerID4U, the court dismissed 

several non-tariff claims that mirror the ones Eltopia asserts here.  See CallerID4U at 39-45. 

The Plaintiff CallerID4U, another competitive LEC in Washington State, had a similar billing 
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dispute with Verizon and asserted (in addition to one tariff collection claim) various equitable 

claims and a CPA claim.  Id. at 40. The court dismissed all the non-tariff claims as inconsistent 

with the FCC’s rules and “the filed rate doctrine.”  Id. at 42.  Noting that a competitive LEC 

“lacks authority” under the FCC’s rules “to bill for [access] services” unless it “files a valid 

interstate tariff . . . or enters into [a] contract,” the court held that CallerID4U could not assert 

“common-law claims” to “recover charges equal to the tariff that’s been filed.” Id. at 42-43. 

The court in that matter concluded similarly as to the CPA claim, which “require[d] reference 

to the filed rate for the calculation of the damages” and therefore ran afoul of the “filed rate 

doctrine.”  Id. at 44-45.  All of these claims were dismissed with prejudice.  Id. at 45.  Verizon 

argues that Eltopia’s claims here should “meet the same fate,” Dkt. #17 at 14, and cites to 

several other district court cases that came to the same conclusion, id. at 15.  Verizon goes on 

to argue that the CPA and tortuous interference claims fail on other grounds.  Id. at 15-18. 

In Response, Eltopia argues that its non-tariff claims should not be dismissed because 

they are pled in the alternative.  Dkt. #19 at 4 (citing US LEC Communications LLC v. Qwest 

Communications Co., LLC, 2011 WL 2474262 *2(D.N.J. 2011) (“Plaintiffs pleaded two quasi-

contract[s] in the alternative to their claims pursuant to the tariffs themselves, in recognition of 

the possibility that defendant may argue that the tariffs do not apply to the services for which 

plaintiffs are attempting to bill. The Federal Rules of Civil Procedure endorse this kind of 

pleading.”) (quotation and citation omitted); Ohio Bell Tel. Co. v. Global NAPs Ohio, Inc., 

2010 WL 987053 at *7 (S.D. Ohio 2010) (“AT&T Ohio pleaded its quantum meruit claim in 

the alternative... Pleading in the alternative is an acceptable strategy.”)).  Eltopia further argues 

that it has contract and filed-rate claims against Verizon because Verizon failed to pay under 

the contract before failing to pay under the filed rates, and that “[i]t is axiomatic that the filed 
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rate doctrine does not apply when rates are set by contract.”  Id. at 4-5.  Eltopia argues that the 

“FCC recognizes that a payment obligation may be imposed absent an express contract.” Id at 5 

(citing In The Matter of Petitions of Spring PCS and AT&T Corp., 17 FCC Rcs. 13192, 13198 

(2002)).  Eltopia further cites Manhattan Telecommunications Corp. V. Global NAPS, INC., 

2010 WL 1326095*3 (S.D.N.Y. 2010) as a similar case where an unjust enrichment claim was 

allowed to proceed.  Eltopia argues that the filed-rate doctrine does not apply here because the 

Court is not being asked to set a rate different than that filed by Eltopia, but rather is being 

asked to recover that rate under equitable principles or state law.  Id. at 7-8.  Eltopia argues that 

Verizon does not have standing to assert the filed-rate doctrine because it is also disputing 

Eltopia’s tariff claims.  Id. at 8.  Eltopia argues that CallerID4U is not on point because that 

case did not involve a negotiated contract between the parties and because the court in that case 

“rel[ied] upon the overbroad, fallacious reading” of AT&T Corp. v. All Am. Tel. Co., 30 FCC 

Rcd 8958, ¶ 13 n.50 (2015) (“All American III”) (stating that a party may not seek equitable 

relief because it is is entitled to compensation for access services only through a valid tariff or a 

contract).  Id. at 10. 

On Reply, Verizon argues that CallerID4U should govern this Court’s decision, and 

that Eltopia cites “outdated FCC decisions and out-of-district cases addressing dissimilar 

circumstances.”  Dkt. #20 at 6.  Verizon next addresses Eltopia’s argument that its state law 

and equitable claims are pled in the alternative.  Verizon argues that Eltopia admits that if it 

prevails on its two tariff-collection claims, Eltopia cannot invoke other claims to recover 

additional amounts.  Id. at 7.  Conversely, Verizon argues that if Verizon prevails on the tariff 

claims, Eltopia cannot recover under these alternative theories without violating the federal 

regulatory regime.  Id.  Verizon argues that CallerID4U correctly interpreted All American III 
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as holding that competitive LEC’s may not seek equitable relief for switched-access services in 

the absence of a valid tariff or a contract.  Id. (citing All American III at ¶ 13 n.50).  Verizon 

argues that Eltopia’s mention of a “contract” between the parties is a red herring because, as the 

Complaint makes clear, no actual contract existed between the parties, only negotiations.  Id. at 

11 (citing Dkt. #1 at 13-14).  Verizon argues that the Complaint, not Eltopia’s Response, 

should guide the Court’s analysis.  Id. 

The Court agrees with Verizon that CallerID4U has a similar fact pattern to this case 

and accurately states law on point.  Plaintiff’s non-tariff causes of action fail to state a plausible 

claim for relief because they are preempted by the filed rate doctrine for the same reasons 

stated in that case.  See CallerID4U at 42.  Eltopia fails to cite to any controlling law that 

would justify deviating from the holdings in CallerID4U and All American III.  Although 

Eltopia’s non-tariff claims are pled in the alternative, the Court agrees with Verizon that these 

claims must be dismissed whether the tariff claims succeed or fail, and that Eltopia has 

admitted that it did not have a contract with Verizon.  Because the filed-rate doctrine bars 

Eltopia’s CPA and tortuous interference claims, the Court need not address Verizon’s 

alternative arguments for their dismissal. 

Where a complaint is dismissed for failure to state a claim, “leave to amend should be 

granted unless the court determines that the allegation of other facts consistent with the 

challenged pleading could not possibly cure the deficiency.”  Schreiber Distrib. Co. v. Serv-

Well Furniture Co., 806 F.2d 1393, 1401 (9th Cir. 1986).  The Court finds that Eltopia has 

thoroughly presented the relevant facts of this case, that the parties’ dispute is a purely legal 

one, and that there are no other facts consistent with the challenged pleading which could cure 

the deficiencies listed above.  For that reason, these claims will be dismissed with prejudice. 
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IV. CONCLUSION 

Having reviewed the relevant pleadings, the declarations and exhibits attached thereto, 

and the remainder of the record, the Court hereby finds and ORDERS:  

1) Defendants’ Motion to Dismiss in Part (Dkt. #17) is GRANTED.  

2) Plaintiff’s Third, Fourth, Fifth, Eighth, Ninth, and Tenth Causes of Action are 

dismissed with prejudice.   

3) Plaintiff’s Sixth and Seventh Causes of Action are dismissed with prejudice to the 

extent they seek declaratory relief on any basis other than Plaintiff’s tariffs. 

 

DATED this 28th day of April 2016. 

A 
RICARDO S. MARTINEZ 
CHIEF UNITED STATES DISTRICT JUDGE 
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UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT 

February 16, 2016  

ACO-048 

No. 15-4093  

 

IOWA NETWORK SERVICES, INC., an Iowa corporation, 

        Appellant 

 

v. 

 

AT&T CORP., a New York corporation 

 

(D.N.J. No. 3-14-cv-03439) 

 

 

Present:   AMBRO, SHWARTZ and GREENBERG, Circuit Judges 

 

 1. Clerk’s Submission for Possible Dismissal of Appeal for Lack of Appellate  

  Jurisdiction. 

 

 2. Response filed by Appellee AT&T Corp to possible dismissal for lack of  

  appellate jurisdiction. 

 

 3. Response filed by Appellant Iowa Network Services Inc to possible   

  dismissal for lack of appellate jurisdiction. 

         

Respectfully, 

        Clerk/JK 

 

______________________________ O R D E R _______________________________ 

 

The foregoing appeal is dismissed for lack of appellate jurisdiction.  The District Court 

stayed the underlying proceeding pending the outcome of a referral of certain issues to 

the Federal Communications Commission pursuant to the doctrine of primary 

jurisdiction.  Referrals on the basis of primary jurisdiction merely postpone federal court 

jurisdiction.  See United States v. Phila. Nat’l Bank, 374 U.S. 321, 353 (1963).  

Accordingly, such an order is not a final, immediately appealable decision for purposes 

of 28 U.S.C. § 1291.  See Richman Bros. Records, Inc. v. U.S. Sprint Commc’ns Co., 

953 F.2d 1431, 1442 (3d Cir. 1991) (“[O]rders transferring discrete issues involving 

regulatory expertise under the doctrine of primary jurisdiction, by giving way to a federal 

administrative  agency,  are  not  final  decisions  appealable  under  section  1291.”).    In  

 

(Continued) 
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Iowa Network Service Inc. v. AT&T Corp. 

C.A. No. 15-4093 

___________________________________ 

 

 

______________________________ O R D E R _______________________________ 

 

addition, because a primary jurisdiction referral is “inextricably bound up” with the 

merits and is not otherwise effectively unreviewable, such an order does not qualify as an 

immediately appealable collateral order under Cohen v. Beneficial Indus. Loan Corp., 

337 U.S. 541, 546 (1949).  See Richman Bros., 953 F.2d at 1447. 

 

 

       By the Court, 

         

       s/ Thomas L. Ambro, Circuit Judge 

 

Dated: August 4, 2016 

 

mlr/cc: Tony S. Lee, Esq. 

 Robert E. Levy, Esq. 

 James U. Troup, Esq. 

 Richard H. Brown, III, Esq. 

 Michael J. Hunseder, Esq.     
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ENTRY OF JUDGMENT 

Today, August 04, 2016 the Court issued a case dispositive order in the above-captioned matter 

which serves as this Court's judgment. Fed. R. App. P. 36. 

If you wish to seek review of the Court's decision, you may file a petition for rehearing. The 

procedures for filing a petition for rehearing are set forth in Fed. R. App. P. 35 and 40, 3rd Cir. 

LAR 35 and 40, and summarized below. 

Time for Filing: 

14 days after entry of judgment 

45 days after entry of judgment in a civil case if the United States is a party 

Page Limits: 

15 pages 

 

Attachments: 

A copy of the panel's dispositive order only. No other attachments are permitted without first 

obtaining leave from the Court. 

Unless the petition specifies that the petition seeks only panel rehearing, the petition will be 

construed as requesting both panel and en banc rehearing. If separate petitions for panel 

rehearing and rehearing en banc are submitted, they will be treated as a single document and will 

be subject to a combined 15 page limit. If only panel rehearing is sought, the Court's rules do not 

provide for the subsequent filing of a petition for rehearing en banc in the event that the petition 

seeking only panel rehearing is denied. 

Please consult the Rules of the Supreme Court of the United States regarding the timing and 

requirements for filing a petition for writ of certiorari. 

Very truly yours, 

 

 

Marcia M. Waldron, Clerk 

 

 

By: Maria, Case Manager 

 267-299-4937 

 

cc: Mr. William T Walsh 
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2. Ruling Under Review 

In the Matter of AT&T Corp., Complainant v. All American Telephone Co., 

e-Pinnacle Communications, Inc., ChaseCom, Defendants, 30 FCC Rcd 8958 

(2015) (JA --) 

3. Related Cases 

The order on review has not previously been before this Court or any other 

court. A related case is pending before the United States District Court for the 

Southern District of New York: All American Telephone Co., Inc. v. AT&T Corp., 

07-CV-861(WHP) (S.D.N.Y.). The order on review arose in response to an admin-

istrative complaint filed to effectuate a primary jurisdiction referral to the FCC 

from the district court judge in that case.  
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IN THE 
UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 
   

 
NO. 15-1354 
   

 
ALL AMERICAN TELEPHONE, INC., ET AL. 

 
        PETITIONERS 

V. 
 

FEDERAL COMMUNICATIONS COMMISSION 
AND 

THE UNITED STATES OF AMERICA 
 
        RESPONDENTS 

   
 

ON PETITION FOR REVIEW OF AN ORDER OF 
THE FEDERAL COMMUNICATIONS COMMISSION 

   
 

BRIEF FOR RESPONDENTS 
   

 
STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 

 All American Telephone Co., Inc., e-Pinnacle Communications, Inc. and 

ChaseCom (collectively petitioners) seek review of the FCC’s Damages Order,1 in 

which the FCC determined that petitioners owed AT&T Corp. more than $250,000 

for improperly billing and collecting payments for access services that they did not 

                                           
1  AT&T Corp. v. All American Tel. Co., et al, 30 FCC Rcd 8958 (2015) (“Dam-

ages Order”) (JA --). 
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provide to AT&T under a “sham” arrangement designed to circumvent the Com-

mission’s rules. The Damages Order followed the Liability Orders – not before the 

Court – in which the FCC granted an administrative complaint filed by AT&T 

Corp. against petitioners, holding that petitioners violated the Communications Act 

in connection with a “traffic pumping” or “access stimulation” scheme.2  As ex-

plained more fully below, access stimulation occurs when a local exchange carrier 

enters into an arrangement with an entity such as a chat line provider or free con-

ference calling provider that receives large volumes of incoming traffic carried by 

long distance providers such as AT&T. Such an arrangement suddenly and signifi-

cantly inflates the number and duration of inbound calls terminated by the local 

carrier on its network; this vast increase in minutes of terminating traffic, in turn, 

enables the local carrier to impose huge increases in fees – called access charges – 

on long distance carriers who need access to the local carrier’s network to com-

plete calls. See In re: FCC 11-161, 753 F.3d 1015, 1144-45 (10th Cir. 2014) (de-

scribing access stimulation schemes), cert denied, 135 S.Ct. 2072 (2015); see also 

Northern Valley Communications, LLC v. FCC, 717 F.3d 1017, 1018-19 (D.C. Cir. 

                                           
2  AT&T Corp. v. All American Tel. Co. et al, 28 FCC Rcd 3477 (2013) (“Liability 

Order”) (JA--), reconsideration denied, 29 FCC Rcd 6393 (2014) (JA--) (“Lia-
bility Recon. Order”) (collectively, “Liability Orders”).  Petitioners did not seek 
judicial review of the Liability Orders. See Pet. Br. at 5, 22; Damages Order n.1 
(JA --). 
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2013) (same). The enormous and abrupt surge in access charges burdens long dis-

tance carriers and their customers. As the Commission has observed, such “waste-

ful arbitrage schemes” can result in hundreds of millions of dollars in costs 

imposed on long distance carriers annually that ultimately are borne by all tele-

phone users. Connect America Fund, 26 FCC Rcd 17663, 17875 ¶¶663-664 (2011) 

(subsequent history omitted). 

Petitioners’ challenge to the Damages Order presents the following issues: 

1. Whether the FCC reasonably concluded that it had jurisdiction to 

award damages in this case. 

2.  Whether the Commission’s award of damages was reasonable and 

supported in the record.  

3. Whether petitioners’ argument that the Damages Order is “pur-

posely ambiguous” is properly before the Court, and, if so, whether 

the Commission reasonably decided AT&T’s supplemental com-

plaint. 

4. Whether petitioners are entitled to declaratory relief. 

JURISDICTION 

The Court generally has jurisdiction over the petition for review in this case 

pursuant to 47 U.S.C. § 402(a) and 28 U.S.C. § 2342(1). The Commission’s order 

that is the subject of the petition for review was released on August 21, 2015. 

Damages Order, 30 FCC Rcd 8958 (JA --). The petition for review was timely 

filed within 60 days of the applicable date established by 28 U.S.C. § 2344 and 47 
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C.F.R. § 1.4(b)(1). As discussed below, respondents contend that the Court lacks 

jurisdiction to consider certain arguments presented by petitioners because those 

arguments were not raised before the FCC as required by Section 405(a) of the 

Communications Act or because petitioners lack standing to assert those argu-

ments. In addition, petitioners have not sought review of the Liability Orders, and 

the Court thus lacks jurisdiction to review those rulings. 

STATUTES AND REGULATIONS 

Pertinent statutes and regulations are set out in the Statutory Addendum to 

this brief. 

COUNTERSTATEMENT 

A. REGULATORY BACKGROUND 

This case involves the FCC’s rule governing interstate access tariffs filed by 

competitive local exchange carriers (CLECs). Such tariffs enable competitive local 

exchange carriers to bill long distance companies (interexchange carriers or IXCs) 

for access charges, which, in access stimulation cases, typically are per-minute fees 

assessed on interstate calls placed to customers of the competitive local exchange 

carriers.  

The Commission regulates interstate access tariffs because competitive local 

exchange carriers have exclusive control over access to their customers, and 

interexchange carriers, which are obligated to transport long-distance calls to the 

competitive local exchange carrier’s customers, are captive to tariffed access 
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charges. The access charge regime therefore is prone to abuse, such as when a 

competitive local exchange carrier sets its rates too high or, as in this case, inflates 

its revenues above the level assumed in the rate-setting process by taking steps that 

dramatically increase the amount of calls placed to its facilities. The second prac-

tice is called “traffic pumping” or “access stimulation.” See generally Northern 

Valley Commun., 717 F.3d at 1018-19; Farmers & Merchants Mutual Tel. Co. v. 

FCC, 668 F.3d 714 (D.C. Cir. 2011). Such practices cause interexchange carriers – 

and ultimately all of their customers – to bear unfair charges.  

1. Interstate Access Charges And Their Abuse. 

When a telephone user places a long-distance call, the call travels from the 

facilities of the user’s local exchange carrier to those of an interexchange carrier. 

The interexchange carrier then transports the call to the facilities of the recipient’s 

local exchange carrier, which connects the call to its destination. See NARUC v. 

FCC, 737 F.2d 1095, 1103-1104 (D.C. Cir. 1984), cert. denied, 469 U.S. 1227 

(1985). Both local exchange carriers have traditionally recovered a part of the costs 

of providing interstate switched access service (hereafter, “access service”) by 

charging the interexchange carrier per-minute interstate switched access charges 

for originating and terminating the call – i.e., for providing access to the local ex-

change carrier’s facilities. See Access Charge Reform, 12 FCC Rcd 15982, 15991 

(1997).  
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With the breakup of the Bell System, the FCC began to regulate access 

charge tariffs. See Access and Divestiture Related Tariffs, 97 F.C.C.2d 1082, 1192 

(1984); Access and Divestiture Related Tariffs, 55 Rad. Reg. 2d 869, 870 (1984); 

47 C.F.R. Part 69. Regulation is necessary because interexchange carriers are cap-

tive to a local exchange carrier’s tariffed rates. Interexchange carriers may not 

block calls placed by their customers to specific numbers, see Establishing Just 

and Reasonable Rates for Local Exchange Carriers, 22 FCC Rcd 11629 (WCB 

2007), and may not pass through to individual callers the access charges incurred 

for any specific call, see Implementation of Section 254(g) of the Communications 

Act of 1934, 11 FCC Rcd 9564, 9568-9569 (1996). Moreover, with respect to any 

given call recipient, the local exchange carrier serving that person holds a “termi-

nating access monopol[y],” and the interexchange carrier has little or no bargaining 

power to achieve lower access rates. Developing A Unified Intercarrier Compensa-

tion Regime, 16 FCC Rcd 9610, 9616-9617 (2001). 

The Commission has identified two major access charge abuses. First, be-

cause the interexchange carrier cannot choose which local exchange carrier it must 

utilize to reach a particular user, local exchange carriers may (in the absence of 

regulation) set their rates above cost, thereby earning excess profits on every mi-

nute of service. See Access Charge Reform, 16 FCC Rcd 9923, 9934-9936 ¶¶28-32 
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(2001). The Commission has explained that excessive access rates “shift an inap-

propriate share of the carriers’ costs onto the [interexchange carriers] and, through 

them, the long distance market in general.” Id. ¶22. That cost-shifting can “pro-

mote economically inefficient entry into the local markets.” Id. ¶33. 

Second, a per-minute fee structure gives some local exchange carriers the in-

centive to engage in access stimulation schemes that greatly increase the number 

and duration of long-distance calls delivered to their facilities. Regulated access 

rates generally are grounded in the historical costs of providing service. See gener-

ally Policy and Rules Concerning Rates for Dominant Carriers, 5 FCC Rcd 6786 

(1990). If call volumes rise without a proportionate increase in costs, however, av-

erage costs fall and each minute of service becomes more profitable. The Commis-

sion has explained that average costs usually fall with increasing volume because 

whereas “there is a large fixed cost to purchasing a local switch,” the “incremental 

cost of increasing the capacity of a local switch is low” and perhaps even zero. Es-

tablishing Just and Reasonable Rates for Local Exchange Carriers, 22 FCC Rcd 

17989, 17996 (2007). 

Those economics of telephone costs and rate structures thus cause some lo-

cal exchange carriers to look for ways to generate higher call volumes. As the 

Commission has described it: 

Access stimulation occurs when a [local exchange carrier] with high 
switched access rates enters into an arrangement with a provider of 
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high call volume operations such as chat lines, adult entertainment 
calls, and ‘free’ conference calls. The arrangement inflates or stimu-
lates the access minutes terminated to the [local exchange carrier], and 
the [local exchange carrier] then shares a portion of the increased ac-
cess revenues resulting from the increased demand with the ‘free’ ser-
vice provider, or offers some other benefit to the ‘free’ service 
provider. The shared revenues received by the service provider cover 
its costs, and it therefore may not need to, and typically does not, as-
sess a separate charge for the service it is offering.  

 
Connect America Fund, 26 FCC Rcd at 17874 ¶656. The Commission has found 

that such “wasteful arbitrage schemes,” id. at 17873, result in hundreds of millions 

of dollars in costs imposed on interexchange carriers that ultimately are borne by 

all telephone users, id. at 17875-17876 ¶¶663-665.3 They also “almost uniformly 

make the [local exchange carrier’s] interstate switched access rates unjust and un-

reasonable” in violation of 47 U.S.C. § 201(b). Id. at 17874 ¶657. 

2. Access Charge Regulation. 

Prior to 1996, only a single local carrier typically served any given market, 

and it held an exclusive franchise granted by the state. In 1996, Congress opened 

up the local exchange marketplace to competition, banning exclusive franchises, 

47 U.S.C. § 253(a), and creating a distinction between incumbent local exchange 

                                           
3  See Northern Valley Communications, 717 F.3d at 1018 (Access stimulation is 

“a win-win for the [competitive local exchange carriers] and the conference call 
companies, while the long-distance carriers, who have to pay the tariffed access 
rates, pay significant amount to the [competitive local exchange carriers].”). 
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carriers, the existing carriers, see 47 U.S.C. § 251(h) (defining incumbent local ex-

change carrier), and competitive local exchange carriers, the new, competitive pro-

viders, see 47 C.F.R. § 61.26(a)(1) (defining competitive local exchange carrier).  

Incumbent local exchange carrier switched access charges remain regulated 

in nearly every respect. The FCC’s detailed rules at 47 C.F.R. Parts 61 and 69 pre-

scribe the contents of incumbent local exchange carrier tariffs and the switched ac-

cess rates that incumbent local exchange carriers may charge to interexchange 

carriers. By contrast, competitive local exchange carrier access charges at first 

were unregulated. The Commission believed at the time (erroneously) that compe-

tition between competitive local exchange carriers and incumbent local exchange 

carriers would discipline rates and avoid abuse of access charges by competitive 

local exchange carriers. Thus, competitive local exchange carriers were free to set 

their access rates and practices as they wished and were not subject to the detailed 

Part 69 tariff regulations imposed on incumbent local exchange carriers. Access 

Charge Reform, 16 FCC Rcd at 9926-9927. Competitive local exchange carriers 

also were free to charge their customers more for access service than incumbent lo-

cal exchange carriers. 

Until 2001, competitive local exchange carriers could file tariffs with the 

FCC but were “largely unregulated in the manner that they set their access rates.” 

Access Charge Reform, 16 FCC Rcd at 9931 ¶21. In a pair of orders issued in 2001 
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and 2004, the Access Charge Reform Order, 16 FCC Rcd 9923, and the Access 

Charge Reconsideration Order, 19 FCC Rcd 9108, the Commission restricted the 

use of access tariffs by competitive local exchange carriers. It did so after finding 

that some competitive local exchange carriers were abusing the tariff process to 

“impose excessive access charges on [interexchange carriers] and their customers.” 

Access Charge Reform Order at 9924-9925; see also id. at 9934. The Commission 

thus decided in the 2001 Access Charge Reform Order to regulate more strictly 

[competitive local exchange carrier] interstate access tariffs “in order to prevent 

use of the regulatory process to impose excessive access charges on IXCs and their 

customers.” Id. at 9924-25 ¶2.  

Specifically, the Commission promulgated rules that set forth the terms of a 

permissible competitive local exchange carrier switched access tariff, including the 

maximum switched access rate that a competitive local exchange carrier may tariff, 

which is benchmarked to the regulated rate of the competing incumbent local ex-

change carrier See 47 C.F.R. §§ 61.26(c) – (e). The Commission generally detar-

iffed competitive local exchange carrier access service. Access Charge Reform 

Order, 16 FCC Rcd at 9925 ¶3, 9938 ¶40 (“mandatorily detariff[ing]” competitive 

local exchange carrier interstate switched access above the benchmark rate); 47 

U.S.C. § 160. Thus, a competitive local exchange carrier may now file an interstate 
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access tariff only if the tariff is consistent with 47 C.F.R. § 61.26 – that is, gener-

ally no more than the incumbent’s tariff. If a competitive local exchange carrier 

wishes to provide access service on terms that are inconsistent with that Rule, it 

must do so pursuant to a contract that it has negotiated individually with the 

interexchange carrier outside of the FCC’s tariff regime. Access Charge Reform 

Order, 16 FCC Rcd at 9925 ¶3. 

B. THE DISTRICT COURT’S PRIMARY JURISDICTION  
REFERRALS AND THE FCC’S INITIAL ACTIONS 

Petitioners purported to be competitive local exchange carriers authorized by 

state regulators to operate in Nevada and Utah. They provided service exclusively 

to a small number of chat line/conferencing service providers.4 They were created 

by a third party – Beehive Telephone Company – as part of a complex access stim-

ulation scheme. See Liability Order ¶¶2-21 (JA --). In 2007 petitioners sued AT&T 

in federal district court to collect access charges they had billed as a result of that 

arrangement, most of which AT&T had refused to pay. Petitioners alleged in their 

complaint that AT&T’s refusal to pay violated petitioners’ federal tariffs, as well 

as Sections 201(b) and 203(c) of the Communications Act. Id. AT&T filed an an-

                                           
4  See Liability Order ¶3 (JA --). All American provided service in Nevada and 

Utah to a single chat line/conferencing service provider that was its parent-affili-
ate. Id. ¶17 & n.107 (JA --). The other petitioners provided service exclusively in 
Utah to a few such chat/conferencing providers. Id. 
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swer and counterclaims, asserting federal law claims that petitioners violated Sec-

tions 201(b) and 203 of the Communications Act. AT&T also claimed that, regard-

less of whether petitioners had provided access services pursuant to tariff, they 

committed unreasonable practices through “sham” arrangements designed for the 

purpose of inflating access charges. Id. ¶22 (JA --).  

The District Court issued two primary jurisdiction referrals relating to the 

claims and counterclaims in that case. The first, issued in March 2009, referred 

AT&T’s “sham entity” counterclaim to the Commission.5 AT&T effectuated this 

referral by filing an informal complaint with the Commission on April 15, 2009, 

which it converted into a formal complaint on November 16, 2009. Liability Order 

¶23 (JA --).6 The second, in February 2010, referred additional issues to the Com-

mission.7 AT&T filed an Amended Complaint to effectuate certain issues in this 

second referral order. Id.8  

                                           
5  All American Tel. Co., Inc. v. AT&T, Inc., 07-Civ 861, 2009 WL 691325 

(SDNY, Order, Mar. 16, 2009) (JA --). 
6  See Formal Complaint of AT&T, File No. EB-09-MD-010 (filed Nov. 16, 2009).   
7  All American Tel. Co., Inc., et al. v. AT&T, Inc., 07-Civ 861(WHP) (Order, Feb. 

5, 2010)(JA --); see also All American Tel. Co., Inc., et al. v. AT&T, Inc., Memo-
randum & Order, 07-Civ 861, 2010 WL 7526933 (Jan. 19, 2010).   

8  At the same time, petitioners filed their own formal complaint against AT&T 
with the FCC to effectuate the remaining issues in the second referral order. The 
Commission denied that complaint. All American Tel. Co. v. AT&T Corp., 26 
FCC Rcd 723 (2011), recon. denied, 28 FCC Rcd 3469 (2013) (JA --). Petition-
ers did not seek judicial review of those orders. 
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As provided by the Commission’s rules, AT&T elected to have the agency 

address liability first and then, separately, damages in a subsequent phase of the 

proceeding. See 47 C.F.R. § 1.722(d). Thereafter, in a March 2013 decision, after 

compiling an “extensive record,” the Commission held petitioners liable for violat-

ing Section 201(b) of the Act, 47 U.S.C. § 201(b). The Commission’s conclusions 

were withering: Petitioners “violated section 201(b) of the [Communications Act] 

by operating as sham [competitive local exchange carriers] with the apparent pur-

pose and effect of inflating their billed access charges to levels that could not oth-

erwise be obtained by lawful tariffs.” Liability Order ¶24 (JA --). Petitioners “had 

no intention at any point in time to operate as bona fide CLECs or provide local 

exchange service to the public at large. … [Their] entire business plan was to gen-

erate access traffic exclusively to a handful of [chat line/conferencing service pro-

viders], and to bill for that traffic at tariffed rates that were benchmarked to 

Beehive’s NECA rates … [even though] they represented to the Utah [Public Ser-

vice Commission] that they would not operate as CLECs in Beehive’s territory, 

and their Utah [certificate of public convenience and necessity] specifically prohib-

ited them from doing so.” Liability Order ¶25 (JA --).9 “Billing AT&T for access 

                                           
9 The Commission’s conclusions were consistent with those of the Utah PSC, 

which in 2010 had revoked All American’s certificate of public convenience and 
necessity and ordered it to withdraw from the state based on its “blatant legal vi-
olations” and its illegal operations in the state. See Liability Order ¶18 (JA --). 
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charges in furtherance of this scheme,” the Commission concluded, “constitutes an 

unjust and unreasonable practice in violation of Section 201(b) of the Act.” Id. ¶24 

(JA --) 

The Commission rejected petitioners’ claims that their billings to AT&T 

were lawful, finding that their “conduct violates Section 201(b) because they oper-

ated as sham entities in an effort to circumvent the Commission’s CLEC access 

charge and tariff rules, which would have brought the access stimulation scheme to 

an end.” Id. ¶31 (JA --). 

The Commission also found that petitioners had violated “Sections 201(b) 

and 203 of the Act [47 U.S.C. §§ 201(b), 203] by billing for access services that 

they did not provide pursuant to valid and applicable interstate tariffs.” Liability 

Order ¶34 (JA --); see generally id. at ¶¶ 35-41 (JA --).10 

                                           
The Commission explained that the Utah PSC had characterized All American 
“as a ‘mere shell company’ [that] lacked the technical, financial, and managerial 
resources to serve the customers it represented it would and could serve when ap-
plying for its” certificate of public convenience and necessity. Id. ¶19 (JA --). 

10 The Commission found that petitioners did not have their own operating 
switches or facilities typically used to provide competitive local exchange ser-
vices to the public, did not obtain any unbundled network elements that would 
have enabled them to provide local telecommunications services, and did not 
provide any access services to AT&T. Rather, after Beehive Telephone helped to 
create petitioners, it continued to provide the access services to AT&T in the 
same manner that it did beforehand despite petitioners’ claim that they provided 
the services. This scheme enabled petitioners to bill AT&T at higher rates than 
what would have been sustainable in the absence of the scheme.  Liability Order, 
¶¶16-17, 26-28, n.60 (JA --). 
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Petitioners sought reconsideration of the Liability Order, and in a June 2014 

order the Commission denied the petition in the Liability Recon. Order (JA --).11 

The Commission found no basis either for petitioners’ challenges to procedural rul-

ings or its claims of bias on the part of the Commission. Id. ¶¶ 9-15 (JA --). 

Petitioners have not sought judicial review of the Liability Orders, and the 

time for challenging determinations in those orders has expired. See Cellular Tel. 

& Internet Ass’n v. FCC, 330 F.3d 502, 504 (D.C. Cir. 2003) (dismissing untimely 

challenge to FCC order for lack of jurisdiction). 

C. THE ORDER ON REVIEW AWARDING DAMAGES TO AT&T 

Following completion of the liability phase of the proceeding and issuance 

of the Liability Orders, in October 2014 AT&T filed with the Commission a sup-

plemental complaint seeking damages arising from the liability findings in those 

orders. See (JA --). In the August 2015 Damages Order that is before the Court 

here, the Commission granted the supplemental complaint in part, awarding AT&T 

damages of $252,496.37 – the amount that AT&T paid petitioners for services they 

did not provide. Damages Order ¶1 (JA --). As the Commission explained, because 

                                           
11  Beehive Telephone Co. also sought reconsideration of the Liability Order, 

claiming it could be injured in future matters by the precedential effect of that or-
der. The Commission dismissed the Beehive petition because it had previously 
held that a party is not aggrieved by the mere precedential effect of a Commis-
sion order and because Beehive had offered no justification for its failure to seek 
to intervene earlier in the proceeding. See Liability Recon. Order ¶¶18-23 (JA --). 
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petitioners “may charge only for services they actually provide, it would be unjust 

to allow them to retain the amounts AT&T paid.” Id. The Commission dismissed 

without prejudice the supplemental complaint with respect to AT&T’s attempt to 

collect interest and consequential damages, noting that those claims remained be-

fore the court in the Southern District of New York. The Commission stated that its 

dismissal of those claims was not intended to preclude AT&T from pursuing them 

in that forum. See id. ¶12 (JA --). 

The Commission rejected petitioners’ argument that the agency lacked juris-

diction over them in the damages phase of the proceeding. The Commission found 

to be absurd petitioners’ claim that the conclusion that petitioners had operated as 

“sham” entities and had violated the Communications Act meant that the Commis-

sion lacked jurisdiction over them. Damages Order ¶¶8-10 (JA --). Petitioners had 

held themselves out as providing service as common carriers, obtained state certifi-

cates to operate as competitive local exchange carriers, filed tariffs at the FCC for 

interstate services, billed for those services, and sued AT&T for amounts allegedly 

due for the provision of those interstate services. Id. The Commission explained 

that petitioners’ jurisdictional argument boiled down to the incredible assertion that 

“because they violated the Commission’s rules, they are not subject to the Com-

mission’s rules.” Id. ¶9  (JA --). In addition, the Commission noted that this Court 

had recently considered a similar argument in a similar factual setting and found it 
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to be “‘flatly wrong.’” Id. ¶9 (JA --), quoting Farmers & Merchants, 668 F.3d. at 

719. 

The Commission concluded that AT&T had “substantiated the amount of its 

direct damage” and was entitled to a refund of the money it had paid petitioners. 

Damages Order ¶11 (JA --). AT&T had submitted evidence in the record, which 

petitioners do not dispute, that it had paid petitioners $252,496.37. See id. ¶11 & 

n.40 (JA --).12 The Commission found no basis in the record for petitioners’ newly 

minted claims that they were entitled to retain this money on the theory that they 

were operating as billing and sales agents for Beehive Telephone Co. Id. ¶11 (JA --

). 

The Commission also found no basis for petitioners’ contention that an 

award of damages would amount to unjust enrichment to AT&T. Damages Order 

¶13 (JA --). Petitioners had “demonstrated neither that they may plead equitable 

defenses in a [47 U.S.C. §] 208 complaint proceeding, nor that they may seek equi-

table relief relating to matters subject to regulation.” Id. (footnotes omitted). And 

petitioners’ concession that “they are entitled to compensation for access service 

only ‘through a valid tariff or a contract negotiated with AT&T,’” neither of which 

the Commission found in the Liability Order existed in this case, showed that there 

                                           
12 The record showed that petitioners had billed AT&T in excess of $13 million. 

AT&T paid $252,496.37 before it ceased paying the bills. See Liability Order 
¶22 (JA --); Damages Order ¶4 (JA --); [Toof Rept. at 2](JA --). 
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was no “‘regulatory gap’ entitling [petitioners] to pursue alternate damage theo-

ries” in this proceeding. Id. n.50 (JA --). 

Finally, the Commission rejected petitioners’ Fifth Amendment takings 

claim as without any factual foundation. The assertion that the Commission had 

“compelled” petitioners to provide service to AT&T under a “‘flawed’” tariff that 

the Commission had prevented them from amending was based on a “rewrite of 

history.” Damages Order ¶20 (JA --). The Commission had rejected petitioners’ at-

tempt to revise the tariff “because it violated the Commission’s rules,” and when 

the Commission ordered petitioners to file tariff revisions that complied with the 

rules, petitioners “chose not to do so.” Id.  

SUMMARY OF ARGUMENT 

 1. The FCC determined in the Liability Order that petitioners operated as 

“sham” competitive local exchange carriers that were created for the purpose of 

improperly inflating access revenues, and that they billed AT&T for access ser-

vices they did not provide in violation of the Communications Act. Petitioners 

have not challenged that determination, which is now final and not before the 

Court in this case.  

In an effort to avoid the consequences of their unlawful activities, however, 

petitioners have challenged the Commission’s decision in the Damages Order to 

award damages to AT&T based on the amount of money it paid to petitioners for 
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services the Commission had found in the Liability Order that petitioners did not 

provide.  

Petitioners concede that the FCC had jurisdiction to adjudicate AT&T’s 

complaint at the liability stage. But they then implausibly claim that the Commis-

sion somehow deprived itself of jurisdiction when it determined they had violated 

federal law, operating as “sham” entities and not providing service pursuant to a 

lawful tariff. Hence, the theory goes, the FCC found they were not common carri-

ers and were thus no longer subject to the agency’s jurisdiction. According to peti-

tioners, by finding their scheme to be unlawful, the Commission deprived itself of 

jurisdiction to provide any remedy for their unlawful activity. This Court recently 

rejected essentially the same claim made in similar circumstances, accepting the 

FCC’s characterization of the argument as “flatly wrong” and noting that the car-

rier in that case, as here, had held itself out as a common carrier, had provided ac-

cess services and had billed for such services. Therefore, it could not “immunize 

it[self] from the [Section 208] complaint process.” Farmers & Merchants, 668 

F.3d at 719. The same conclusion applies here. 

2. Petitioners’ argument that the Damages Order was “purposefully ambigu-

ous” and thus should be clarified by the Court is barred because the question has 

never been presented to the Commission as required by Section 405(a) of the Com-
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munications Act. In addition, petitioners lack standing to raise the argument be-

cause (1) it amounts to a request for an advisory opinion that this Court has no au-

thority to issue, and (2) it seeks review of the precedential impact of the Damages 

Order, and the Court has rejected the proposition that parties have standing to chal-

lenge the precedential value of an agency order.  

There is, in any event, no basis for petitioners’ ambiguity argument. The 

Damages Order responded to the issues raised in AT&T’s supplemental complaint 

filed to effectuate the primary jurisdiction referral. The Damages Order did not 

purport to resolve petitioners’ state law claims, as petitioners concede. Further-

more, this Court’s jurisdiction in this case is limited to determining whether the or-

der was arbitrary and capricious or otherwise unlawful, and petitioners fail to 

demonstrate that any alleged ambiguity goes to that question. It is not for this 

Court to provide guidance to the district court judge in the related matter pending 

in the Southern District of New York about how to interpret the Damages Order, 

and that is expressly what petitioners seek. 

3. There was ample basis in the record for the Commission’s conclusion that 

AT&T was entitled to an award of damages in the amount it had paid to petition-

ers. Petitioners did not dispute the amount that AT&T had paid nor have they dis-

puted the conclusions in the Liability Order that they billed AT&T for services 

they did not provide.  
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Petitioners’ complaints that they did not have discovery during the damages 

phase of the proceedings ignore the very substantial record that was before the 

FCC as a result of discovery during the liability phase of the proceeding and in 

other related proceedings. To the extent petitioners claim that there was delay in 

the liability phase of the proceeding, they are barred from raising that issue be-

cause they did not seek review of the Liability Orders. The Commission reasona-

bly concluded that the ten-month period between AT&T’s filing of its 

supplemental complaint and issuance of the Damages Order did not constitute un-

reasonable delay. 

4. Petitioners’ request for declaratory relief is simply a recasting of their sub-

stantive claims that the FCC lacked jurisdiction to adopt an award of damages and 

that the Damages Order is ambiguous. In any event, the Hobbs Act delineates the 

method by which participants in FCC proceedings may obtain review of FCC or-

ders. That method plainly is adequate here and thus the Court should refuse to 

grant declaratory relief. 

STANDARD OF REVIEW 

This Court reviews FCC orders “under the deferential standard mandated by 

section 706 of the Administrative Procedure Act, which provides that a court must 

uphold the Commission’s decision unless it is ‘arbitrary, capricious, an abuse of 

discretion, or otherwise not in accordance with law.’” Achernar Broadcasting Co. 
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v. FCC, 62 F.3d 1441, 1445 (D.C. Cir. 1995) (quoting 5 U.S.C. § 706(2)(A)). “Un-

der this ‘highly deferential’ standard of review, the court presumes the validity of 

agency action … and must affirm unless the Commission failed to consider rele-

vant factors or made a clear error in judgment.” Cellco Partnership v. FCC, 357 

F.3d 88, 93-94 (D.C. Cir. 2004). In determining whether the Commission’s action is 

“reasonable and reasonably explained,” the Court “must not substitute [its] judg-

ment for that of the agency.” National Tel. Coop. Ass’n v. FCC, 563 F.3d 536, 541 

(D.C. Cir. 2009). 

Review of the FCC’s interpretation of the statutes it administers is governed 

by Chevron, U.S.A., Inc. v. NRDC, Inc., 467 U.S. 837 (1984). Under Chevron, un-

less the language of the statute “unambiguously forecloses the agency’s interpreta-

tion,” a reviewing court must “defer to that interpretation so long as it is 

reasonable.” National Cable & Tel. Ass’n v. FCC, 567 F.3d 659, 663 (D.C. Cir. 

2009). “[T]he question for the court is whether the agency’s answer is based on a 

permissible construction of the statute.” Chevron, 467 U.S. at 843. If so, the court 

must “accept the agency’s construction of the statute, even if the agency’s reading 

differs from what the court believes is the best statutory interpretation.” National 

Cable & Tel. Ass’n v. Brand X Internet Servs., 545 U.S. 967, 980 (2005). Moreover, 

contrary to petitioners’ assertion (Br. at 16), this two-step analysis applies to an 
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agency’s ruling on its own jurisdiction. See City of Arlington, Texas v. FCC, 133 

S.Ct. 1863, 1872 (2013). 

ARGUMENT 

I. THE FCC REASONABLY CONCLUDED THAT IT HAD  
JURISDICTION TO AWARD DAMAGES IN THIS CASE. 

AT&T’s complaint was filed pursuant to Section 208(a) of the Communica-

tions Act, 47 U.S.C. § 208(a), which authorizes the FCC to adjudicate a complaint 

“of anything done or omitted to be done by any common carrier” in violation of the 

Act’s provisions. Petitioners concede that “[47 U.S.C.] § 208 provided the FCC 

with authority to hear the Liability phase complaint” Br. at 1, and that the “FCC 

was fully empowered to issue the Liability Order.” Id. at 22. Having conceded that 

authority, however, petitioners claim that the FCC somehow divested itself of 

power to order a remedy in the case for violations of the Communications Act. 

They contend that they are not subject to the FCC’s jurisdiction to award damages 

because they are not common carriers. Br. at 17, citing Damages Order ¶8 (JA --).  

The Commission fully addressed, and rightly rejected, this baseless argu-

ment:  

Defendants … admit that they held themselves out as “providing ser-
vice as common carriers,” and they operated with nationwide author-
ity under Section 214 of the Act. Moreover, Defendants obtained state 
certificates to operate as [competitive local exchange carriers], filed 
tariffs for their interstate services, and billed for those services under 
their own operating company numbers. They then sued AT&T in fed-
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eral court in their own names for amounts allegedly due for the provi-
sion of their interstate services, and they requested that the Court refer 
to the Commission numerous issues relating to their operation as com-
mon carriers.  

Damages Order ¶8 (JA --) (footnotes omitted). As the Commission noted, this 

Court considered precisely this argument – “that because they violated the Com-

mission’s rules, they are not subject to the Commission’s rules,” –in similar factual 

circumstances only five years ago and rejected it as “‘flatly wrong.’” Id. ¶9 (JA --) 

quoting Farmers & Merchants, 668 F.3d at 719.  

Petitioners assert that the FCC’s findings in the Liability Order – that they 

were “sham entities that did not provide local telecommunications services” or any 

service “to the public at large” – meant that they were not “common carrier[s],” as 

defined in the Act (47 U.S.C. § 153(11)), and precluded the FCC from relying on 

Sections 206 and 208 of the Act to require them to pay damages. See Br. at 18-

19.13 Yet as noted above, petitioners conceded in their filings with the Commission 

that they had held themselves out as common carriers – particularly by filing tariffs 

as common carriers and then representing in court and at the FCC that they were 

common carriers in order to collect tariffed charges for regulated services. See 

                                           
13 Petitioners’ reliance on 47 U.S.C. §§ 153(51) and 153(53) (Br. at 18) adds noth-

ing to their jurisdictional argument. Those provisions simply define the addi-
tional term “telecommunications carrier” as one who offers “telecommunications 
service” to the public for a fee and provides that such telecommunications carrier 
shall be treated as a common carrier.  
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[Answer to Supp. Compl. ¶17] (JA --). Under this Court’s precedents, “one may be 

a common carrier by holding oneself out as such.” NARUC v. FCC, 525 F.2d 630, 

643 (D.C. Cir. 1976). The record before the Commission thus fully supports the 

agency’s reasonable conclusion that it had jurisdiction to award damages under the 

Act’s Title II common carrier provisions. 

Petitioners’ attempt to distinguish the Farmers & Merchants precedent is 

unpersuasive. See Br. at  21-23. The Court held in that case that Farmers, the car-

rier, had held itself out as a common carrier providing access service and billing 

for that service, and thus it “could not immunize it from the complaint process.” 

668 F.3d at 719. Yet such immunization is precisely what petitioners seek here. Pe-

titioners argue (Br. at 22-23) that Farmers & Merchants is inapposite because they 

operated as “sham” entities that provided no service to AT&T, whereas the carrier 

in Farmers & Merchants provided some actual tariffed service unrelated to the ac-

cess stimulation scheme. But the Commission properly found that its conclusion in 

the Liability Order that petitioners had “operated as ‘sham’ entities ‘in an effort to 

circumvent the Commission’s CLEC access charge and tariff rules’ does not di-

minish the Commission’s regulatory authority over them as a common carrier or 

render Farmers & Merchants irrelevant.” Damages Order ¶9 (JA --). Nothing 

about this Court’s decision in Farmers & Merchants turned on the existence of en-

tirely unrelated tariffed service. 
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II. PETITIONERS’ CLAIM THAT THE DAMAGES ORDER IS  
“PURPOSELY AMBIGUOUS” IS NOT PROPERLY BEFORE 
THE COURT AND IN ANY EVENT IS BASELESS. 

Petitioners claim that the Damages Order “is purposely ambiguous in its 

discussion of [petitioners’] claims under state law” and that “to the extent it can be 

read to limit [petitioners’] ability to prosecute such claims, the order is ultra vires 

and must be vacated in part.” Br. at 23; see generally Br. at 23-40. Petitioners are 

barred from presenting this question because they did not raise it before the Com-

mission. Moreover, they lack standing to raise this challenge because the relief 

they seek is essentially an advisory opinion from the Court to confine the prece-

dential value of the Damages Order. 

In any event, to the extent the Damages Order even addressed what petition-

ers describe as their “claims under state law,” the Order is not ambiguous. Moreo-

ver, petitioners fail to demonstrate that even if ambiguity exists, such ambiguity 

makes the Damages Order arbitrary. capricious, or otherwise unlawful. 

A. Petitioners Are Barred From Raising The Issue. 

The first obstacle to the Court’s consideration of this argument is that peti-

tioners never raised it before the FCC. Under 47 U.S.C. § 405(a), the “filing of a 

petition for reconsideration” is a “condition precedent to judicial review” of any 

FCC order “where the party seeking such review … relies on questions of fact or 

law upon which the Commission … has been afforded no opportunity to pass.” 
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This Court has strictly construed that section, holding that it “generally lack[s] ju-

risdiction to review arguments that have not first been presented to the Commis-

sion.” BDPCS, Inc. v. FCC, 351 F.3d 1177, 1182 (D.C. Cir. 2003); see also In re 

Core Communications, Inc., 455 F.3d 267, 276-77 (D.C. Cir. 2006); American 

Family Ass’n, Inc. v. FCC, 365 F.3d 1156, 1166 (D.C. Cir. 2004).  

To be sure, petitioners could not have become aware of this claimed ambigu-

ity until the Commission issued the Damages Order. However, this Court has held 

that “even when a petitioner has no reason to raise an argument until the FCC  

issues an order that makes the issue relevant, the petitioner must file ‘a petition for 

reconsideration’ with the Commission before it may seek judicial review.” Core 

Communications, 455 F.3d at 277 (citing AT&T Corp. v. FCC, 86 F.3d 242, 246 

(D.C. Cir. 1996)). Petitioners did not seek reconsideration of the Damages Order. 

This case well illustrates the wisdom of the statute’s requirement. An argu-

ment that the agency order is written so as to make it “ambiguous” and capable of 

being read in a manner that makes the ruling “beyond the FCC’s expertise and the 

scope of its complaint proceeding” (Br. at 24) is precisely the sort of claim that, 

even separate and apart from the mandate of Section 405(a), logically should be 

made first to the agency. If such an argument were to have any basis, the FCC 

could easily correct any ambiguity on reconsideration and thereby avoid the neces-

sity of judicial review at all. Thus, since petitioners did not present this argument 
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to the Commission in a petition for reconsideration of the Damages Order, they are 

barred by 47 U.S.C. § 405(a) from raising it before this Court on review. 

B. Petitioners Lack Standing To Raise Their Ambiguity 
Argument. 

Even if Section 405(a) were not a bar to consideration of petitioners’ ambi-

guity argument, petitioners would lack standing to raise it here. It is well estab-

lished that Article III limits federal judicial jurisdiction to cases and controversies 

(U.S. Const. art. III, § 2), and that federal courts are without authority “to render 

advisory opinions [or] ‘to decide questions that cannot affect the rights of litigants 

in the case before them,’” Preiser v. Newkirk, 422 U.S. 395, 401 (1975) (citation 

omitted); see also Chamber of Commerce of U.S. v. EPA, 642 F.3d 192, 199 (D.C. 

Cir. 2011). The doctrine of standing “reflect[s] and enforce[s]” that limitation. Id.  

Petitioners’ claim that the Damages Order is ambiguous amounts to a re-

quest for an impermissible advisory opinion from this Court to limit the preceden-

tial value of that order in a manner that, presumably, would benefit petitioners. 

However, this Court has repeatedly rejected the proposition that parties have stand-

ing to challenge the precedential value of an agency order. See, e.g., American 

Family Life Assur. Co. of Columbus v. FCC, 129 F.3d 625, 629-30 (D.C. Cir. 

1997) (“Yet we have said before, and we say again, that the ‘mere precedential ef-

fect of [an] agency’s rationale in later adjudications’ is not an injury sufficient to 
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confer standing on someone seeking judicial review of the agency's ruling.”)(citing 

cases).  

  The Court should reject petitioners’ invitation that it, in effect, clarify the 

Damages Order to serve petitioners’ purposes in the litigation pending in the 

Southern District of New York. Petitioners’ ambiguity argument should be dis-

missed for lack of standing. 

C. To The Extent That The Commission Addressed The 
Issue Of Petitioners’ State Law Claims, The Damages 
Order Was Reasonable. 

The Damages Order responded to the issues presented in AT&T’s adminis-

trative complaint effectuating the district court’s primary jurisdiction referrals. Pe-

titioners’ claim (Br. at 24) that the Commission “purposely obfuscated the issue” 

of whether petitioners retained any “state law claims in equity” is groundless. This 

contention apparently is based on the Commission’s conclusion that two of the 

questions referred by the district court were moot in light of its finding in the Lia-

bility Order that petitioners “did not provide any service to AT&T ….” Damages 

Order ¶21 (JA --); see Liability Order ¶¶16, 17, 25-27 (JA --). According to peti-

tioners, the Commission’s failure to answer these questions could be interpreted to 

mean that AT&T “never received a benefit … that may be compensable under state 

law principles of equity.” Br. at 25. This claim is unsound. 
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In the first place, the Commission did not “refuse[] to answer” (Br. at 24) the 

two particular questions from the district court’s referral, or “purposefully obfus-

cate” (id.) anything. Rather, it found that the questions were moot in light of its de-

terminations made in the Liability Order, which petitioners have not challenged, 

that petitioners “did not provide any service to AT&T that would justify billing 

AT&T under their tariff.” Damages Order ¶11, citing Liability Order ¶¶34-36 (JA 

--); see also Damages Order ¶13 (petitioners “did not provide a service to, or con-

fer a benefit on, AT&T.”) (JA --). This unambiguous determination is clearly 

within the FCC’s expertise. See, e.g., Farmers & Merchants, 668 F.3d at 719-20 

(such determinations involve a “subject demonstrably within the Commission’s ex-

pertise.”). Having reached that conclusion, it was reasonable for the Commission 

to find that it was unnecessary to answer questions that had been predicated on an 

assumption that petitioners had provided service to AT&T.  

The FCC properly resolved the questions before it in response to the com-

plaints filed by AT&T following the primary jurisdiction referrals. Petitioners cite 

no basis for their apparent view that the Damages Order is arbitrary and capricious 

because there may exist further questions with respect to petitioners’ dispute with 

AT&T that were not resolved. As noted above, petitioners are improperly seeking 

an advisory opinion from the Court regarding the precedential value of the Dam-

ages Order. Petitioners are free to argue in other forums whatever they want about 
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the meaning of the Commission’s determinations. However, particularly where pe-

titioners have never sought clarification from the Commission on these points by 

filing a reconsideration petition, there is no basis to find the Damages Order arbi-

trary and capricious or otherwise unlawful because of petitioners’ unwarranted 

claim that it is “ambiguous.” 

Petitioners also argue at length that the Damages Order “cannot bar state 

claims by preemption or by action of the filed rate doctrine.” Br. at 27. As to the 

latter, petitioners themselves concede that the “Filed Rate Doctrine is not an issue 

in the instant case – it was not pled by AT&T, and was not invoked by the FCC.” 

Br. at 34. The Court obviously need not, and should not, address a matter that peti-

tioners state “is not an issue” in this case.14 

As to petitioners’ discussion of preemption of their state law claims, the 

Damages Order did not purport to resolve that preemption issue. Indeed, petition-

ers concede that “[n]owhere in the Damages Order does the FCC expressly hold 

that state equity claims are preempted by its access charge regulations ….” Br. at 

29. And the Commission did not purport to address whether in the district court pe-

                                           
14 The Commission mentioned the filed rate doctrine, which holds, among other 

things, that a carrier is prohibited from collecting charges for services that are not 
described in its tariff, at only one point in the Liability Order that petitioners 
have not challenged, see Liability Order ¶ 37 & n. 161 (JA --), and not at all in 
the Damages Order that is before the Court. 
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titioners might be able to prove a state law claim based on an expanded factual rec-

ord in that proceeding involving, for example, petitioners’ belated theory that they 

operated as a billing and sales agent for Beehive Telephone Co. See Damages Or-

der ¶¶10-11 (JA --). There is thus no basis for petitioners to contend that this Court 

must “define the scope of the FCC’s jurisdiction, and advise the SDNY Court that 

it may proceed to hear [petitioners’] remaining state law claims.” Id.  

This Court’s jurisdiction here to review the lawfulness of the FCC’s Dam-

ages Order under the Hobbs Act, 28 U.S.C. § 2342(1), and pursuant to the stand-

ards set out in Section 706 of the APA, 5 U.S.C. § 706, does not include providing 

advice to the district court concerning how it should interpret that order in some 

further proceeding. Such an approach is inconsistent with the “highly deferential” 

standard of review under the APA that “presumes agency action to be valid” and 

will find an agency to have acted arbitrarily or capriciously only “if it has relied on 

factors Congress did not intend it to consider, entirely failed to consider an im-

portant aspect of the problem, or offered an explanation either contrary to the evi-

dence before the agency or so implausible as not to reflect either a difference in 

view or agency expertise.” Defenders of Wildlife v. Jewell, 815 F.3d 1, 9 (D.C. Cir. 

2016).  

In contending that the Damages Order is “ambiguous,” petitioners do not 

claim that the order violates any of these standards – only that some language in 
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the order might be construed in the litigation in the Southern District of New York 

or in some future proceeding in a manner that could impede petitioners’ ability to 

make some arguments regarding their conduct with respect to their claims against 

AT&T. Petitioners can make their arguments about their state law claims to the 

district court and, if they do not prevail, obtain review at that point – of the district 

court’s ruling. That is an entirely hypothetical matter that this Court need not, and 

should not, address. 

III. THE DAMAGES AWARD WAS REASONABLE 
AND SUPPORTED BY THE RECORD. 

The Commission determined in the Liability Order that petitioners violated 

Sections 201(b) and 203 of the Communications Act, 47 U.S.C. §§ 201(b), 203, by 

operating as “sham” competitive local exchange carriers created to “capture access 

revenues that could not otherwise be obtained by lawful tariffs” and by billing 

AT&T for services that they did not provide pursuant to valid and applicable tar-

iffs. See Liability Order ¶¶24-41 (JA --). “The Liability Order found that [petition-

ers] did not provide any service to AT&T that would justify billing AT&T under 

their tariffs.” Damages Order ¶11 (JA --). Petitioners did not challenge those find-

ings. And as the Commission observed in the Damages Order, petitioners admitted 

that they did not provide access services to AT&T but nevertheless billed AT&T 

“in excess of $13 million for those services and AT&T paid [petitioners] 
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$252,496.37.” Id. citing [Answer 27 ¶57; Jt Stmt Stip Facts at 1-2, Stip Facts Nos. 

5-7, 8-10] (JA --). 

Despite these uncontested facts, petitioners nonetheless contend for the first 

time in this Court that the damages award was unlawful because the Commission 

“made no finding of pecuniary loss to AT&T.” Br. at 41. Petitioners made no claim 

to the FCC that it was required to make a finding of “actual pecuniary loss” before 

it could award damages.15 Having failed to raise this argument below, as we have 

noted with respect to other of petitioners’ arguments, they cannot now raise the 

claim on review. 47 U.S.C. § 405(a). 

Regardless, the Commission’s award of damages was based on two undis-

puted facts: (1) AT&T paid petitioners the amount of $252,496.37;16 and (2) peti-

tioners “did not provide a service to, or confer a benefit on, AT&T.” Damages 

Order ¶13 (JA --); see also Liability Order ¶¶34-41 (JA --). Those undisputed facts 

amply supported the award of damages in this case. As the Commission pointed 

                                           
15 At most, they argued that a complainant like AT&T must demonstrate that it was 

damaged and in what amount. See Br. at 41-42 (citing New Valley Corp. v. Pa-
cific Bell, 15 FCC Rcd 5128 (2000) and Communication Satellite Corp., 97 
F.C.C.2d 82 (1984)). That argument does not constitute a claim that the agency 
must make a finding of “actual pecuniary loss” before awarding damages. As the 
Commission pointed out in rejecting petitioners’ reliance on those cases below, 
they “do not involve carriers that were ‘sham’ entities or that provided no ser-
vice.” Damages Order n. 44 (JA --). 

16 See Damages Order n. 40 (JA --); see also [AA Legal Analysis 12/1/14 at 16; 
AT&T Reply Legal Analysis 12/22/14 at 23-25] (JA --). 
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out, it is well-established that “[l]ocal exchange carriers ‘should charge only for 

those services that they provide.’” Damages Order ¶11 (JA --). Having concluded 

in the Liability Order that petitioners did not provide services to or confer benefits 

on AT&T, it was reasonable for the Commission to award damages to AT&T to re-

fund the amount the record showed it paid to petitioners. 

Petitioners’ additional complaints regarding lack of discovery and delay re-

lating to the damages award have no merit. Br. at 43-45. Contrary to the impres-

sion that petitioners seek to leave, there was in fact an extensive record in this case, 

including discovery taken during the liability phase of this proceeding, as well as 

in the case in the Southern District of New York that led to the primary jurisdiction 

referral, in proceedings before the Utah Public Service Commission, and several 

other federal district court cases. See, e.g., Liability Order n.104 (JA --) (“The rec-

ord exceeds 7,000 pages, including pleadings, discovery responses, deposition 

transcripts, court exhibits, Utah PSC exhibits, and other miscellaneous docu-

ments.”). The Commission reasonably denied petitioners’ request for additional 

discovery during the damages phase of the proceeding, finding that there was no 

need for discovery in light of the extensive record already adduced in the liability 

phase of this proceeding.17  

                                           
17 See [Griffin 2/13/15 ltr] (JA --). 
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Petitioners offer no more persuasive explanation here as to why discovery 

was necessary, what further discovery they sought, or how it would have affected 

the FCC’s damages determination. This is particularly telling in view of petition-

ers’ failure to dispute either the conclusions reached in the Liability Order or 

AT&T’s showing as to the payments it made to petitioners. The Commission has 

broad discretion whether and to what extent to grant discovery requests in com-

plaint proceedings like this. See Hi-Tech Furnace Systems, Inc. v. FCC, 224 F.3d 

781, 789-90 (D.C. Cir. 2000). Petitioners fail to demonstrate that the Commission 

abused that discretion here. 

Petitioners’ claims of delay likewise are baseless. Their assertion that the in-

itial liability phase of the proceeding was subject to a statutory five-month deadline 

(Br. at 45) is wrong. The Commission held in the Liability Order and again in 

denying petitioners’ petition for reconsideration of the Liability Order that action 

on the complaint in this case is not the type of proceeding to which the statutory 

deadline to which petitioners advert is applicable. See Liability Order n.190 (JA --

); Liability Recon. Order ¶15 (JA --). Moreover, as we have noted, petitioners 

failed to seek review of those orders, and they are not subject to challenge here. 

The Damages Order that is before the Court was issued on August 21, 2015, fewer 

than ten months after AT&T filed its Supplemental Complaint (JA --) that the 
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Damages Order addressed. There is no basis for petitioners’ unwarranted claim of 

“extraordinary delay.” Br. at 45. 

IV. PETITIONERS’ REQUEST FOR DECLARATORY  
RELIEF IS WITHOUT MERIT. 

Petitioners’ claim that they are “entitled to declaratory relief” (Br. at 46) pur-

suant to the Declaratory Judgment Act, 28 U.S.C. § 2201, is simply a recasting of 

their unsound arguments that (1) the FCC lacks jurisdiction over them because 

they are not common carriers, and (2) the Damages Order is unlawfully ambigu-

ous. See, e.g., Br. at 47 (“this Court is required to” provide declaratory relief “[i]n 

light of the ambiguity of the Damages Order”); Br. at 48 (declaratory relief is nec-

essary to “confirm[] that … the Liability Order had the effect of determining that 

the [petitioners] cannot be classified as common carriers, and so are no longer sub-

ject to the FCC’s Title II jurisdiction …”). As we have discussed above, petition-

ers’ jurisdictional and ambiguity arguments are both without any basis. No dif-

ferent result is warranted based on petitioners’ relabeling of those arguments as re-

quests for declaratory relief.18  

                                           
18 Petitioners sought similar declaratory relief from the FCC. The most recent peti-

tion, filed in December 2014, asked the FCC for declaratory relief with respect to 
a number of issues, including that petitioners “are not common carriers, and so 
are not subject to [the Commission’s] jurisdiction.” See [All American Petition 
for Decl. Ruling at 2 (Dec. 1, 2014)] (JA --). The Commission dismissed that pe-
tition as moot because it relied on the same arguments, raised in defense to 
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In any event, this is not an appropriate case for declaratory relief. This Court 

can “refuse to grant declaratory relief if alternative remedies are better or more  

effective.” Cartier v. Secretary of State, 506 F.2d 191, 200 (D.C. Cir. 1974), cert. 

denied, 421 U.S. 947 (1975). Congress adopted the exclusive statutory review pro-

visions in 28 U.S.C. § 2342(1) and 47 U.S.C. § 402(a) for FCC orders of this type 

– the very provisions that petitioners have invoked to seek review – and the (en-

tirely effective) review available pursuant to those provisions is the appropriate 

means for review of FCC final orders. Moreover, just as the Commission con-

cluded in response to petitioners’ declaratory relief petitions, denial of petitioners’ 

substantive arguments in these circumstances moots any claim for declaratory re-

lief.  

  

                                           
AT&T’s Supplemental Complaint, that the FCC had rejected. See Damages Or-
der n.16 (JA --). Petitioners do not seek review here of that dismissal. Petitioners 
also styled the complaint they filed following the district court’s primary juris-
diction referral as a “Formal Complaint and Motion for Declaratory Ruling.” See 
All American Tel. Co., et al., 26 FCC Rcd 723 n.1 (2011) (JA --). The Commis-
sion denied petitioners’ complaint, concluding that it was irrelevant whether the 
agency’s response to the referral order was action on “a petition for declaratory 
ruling … or a formal complaint ….” Id. n.6 (JA --). Petitioners did not seek judi-
cial review of that ruling, which is now final. 
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CONCLUSION 

For the foregoing reasons, the Court should dismiss the petition for review in 

part and otherwise deny it, as well as deny the request for declaratory judgment. 
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47 U.S.C.A. § 160 

 
§ 160. Competition in provision of telecommunications service 

 
 

(a) Regulatory flexibility 
 
Notwithstanding section 332(c)(1)(A) of this title, the Commission shall forbear from 
applying any regulation or any provision of this chapter to a telecommunications carrier or 
telecommunications service, or class of telecommunications carriers or 
telecommunications services, in any or some of its or their geographic markets, if the 
Commission determines that-- 
 

(1) enforcement of such regulation or provision is not necessary to ensure that the 
charges, practices, classifications, or regulations by, for, or in connection with that 
telecommunications carrier or telecommunications service are just and reasonable and 
are not unjustly or unreasonably discriminatory; 

 
(2) enforcement of such regulation or provision is not necessary for the protection of 
consumers; and 

 
(3) forbearance from applying such provision or regulation is consistent with the public 
interest. 

 
(b) Competitive effect to be weighed 
 
In making the determination under subsection (a)(3) of this section, the Commission shall 
consider whether forbearance from enforcing the provision or regulation will promote 
competitive market conditions, including the extent to which such forbearance will 
enhance competition among providers of telecommunications services. If the Commission 
determines that such forbearance will promote competition among providers of 
telecommunications services, that determination may be the basis for a Commission 
finding that forbearance is in the public interest. 
 
(c) Petition for forbearance 
 
Any telecommunications carrier, or class of telecommunications carriers, may submit a 
petition to the Commission requesting that the Commission exercise the authority granted 
under this section with respect to that carrier or those carriers, or any service offered by 
that carrier or carriers. Any such petition shall be deemed granted if the Commission does 
not deny the petition for failure to meet the requirements for forbearance under subsection 
(a) of this section within one year after the Commission receives it, unless the one-year 
period is extended by the Commission. The Commission may extend the initial one-year 
period by an additional 90 days if the Commission finds that an extension is necessary to 
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meet the requirements of subsection (a) of this section. The Commission may grant or deny 
a petition in whole or in part and shall explain its decision in writing. 
 
(d) Limitation 
 
Except as provided in section 251(f) of this title, the Commission may not forbear from 
applying the requirements of section 251(c) or 271 of this title under subsection (a) of this 
section until it determines that those requirements have been fully implemented. 
 
(e) State enforcement after commission forbearance 
 
A State commission may not continue to apply or enforce any provision of this chapter that 
the Commission has determined to forbear from applying under subsection (a) of this 
section. 
 
 

47 U.S.C.A. § 201  
 

§ 201. Service and charges  
 
 

*  *   * 
 
(b) All charges, practices, classifications, and regulations for and in connection with such 
communication service, shall be just and reasonable, and any such charge, practice, 
classification, or regulation that is unjust or unreasonable is declared to be unlawful: 
Provided, That communications by wire or radio subject to this chapter may be classified 
into day, night, repeated, unrepeated, letter, commercial, press, Government, and such 
other classes as the Commission may decide to be just and reasonable, and different charges 
may be made for the different classes of communications: Provided further, That nothing 
in this chapter or in any other provision of law shall be construed to prevent a common 
carrier subject to this chapter from entering into or operating under any contract with any 
common carrier not subject to this chapter, for the exchange of their services, if the 
Commission is of the opinion that such contract is not contrary to the public interest: 
Provided further, That nothing in this chapter or in any other provision of law shall prevent 
a common carrier subject to this chapter from furnishing reports of positions of ships at sea 
to newspapers of general circulation, either at a nominal charge or without charge, provided 
the name of such common carrier is displayed along with such ship position reports. The 
Commission may prescribe such rules and regulations as may be necessary in the public 
interest to carry out the provisions of this chapter. 
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47 U.S.C.A. § 203 

 
§ 203.  Schedules of charges 

 
 
(a) Filing; public display 
 
Every common carrier, except connecting carriers, shall, within such reasonable time as 
the Commission shall designate, file with the Commission and print and keep open for 
public inspection schedules showing all charges for itself and its connecting carriers for 
interstate and foreign wire or radio communication between the different points on its own 
system, and between points on its own system and points on the system of its connecting 
carriers or points on the system of any other carrier subject to this chapter when a through 
route has been established, whether such charges are joint or separate, and showing the 
classifications, practices, and regulations affecting such charges. Such schedules shall 
contain such other information, and be printed in such form, and be posted and kept open 
for public inspection in such places, as the Commission may by regulation require, and 
each such schedule shall give notice of its effective date; and such common carrier shall 
furnish such schedules to each of its connecting carriers, and such connecting carriers shall 
keep such schedules open for inspection in such public places as the Commission may 
require. 
 
(b) Changes in schedule; discretion of Commission to modify requirements 
 
(1) No change shall be made in the charges, classifications, regulations, or practices which 
have been so filed and published except after one hundred and twenty days notice to the 
Commission and to the public, which shall be published in such form and contain such 
information as the Commission may by regulations prescribe. 
 
(2) The Commission may, in its discretion and for good cause shown, modify any 
requirement made by or under the authority of this section either in particular instances or 
by general order applicable to special circumstances or conditions except that the 
Commission may not require the notice period specified in paragraph (1) to be more than 
one hundred and twenty days. 
 
(c) Overcharges and rebates 
 
No carrier, unless otherwise provided by or under authority of this chapter, shall engage or 
participate in such communication unless schedules have been filed and published in 
accordance with the provisions of this chapter and with the regulations made thereunder; 
and no carrier shall (1) charge, demand, collect, or receive a greater or less or different 
compensation for such communication, or for any service in connection therewith, between 
the points named in any such schedule than the charges specified in the schedule then in 
effect, or (2) refund or remit by any means or device any portion of the charges so specified, 
or (3) extend to any person any privileges or facilities in such communication, or employ 
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or enforce any classifications, regulations, or practices affecting such charges, except as 
specified in such schedule. 
 
(d) Rejection or refusal 
 
The Commission may reject and refuse to file any schedule entered for filing which does 
not provide and give lawful notice of its effective date. Any schedule so rejected by the 
Commission shall be void and its use shall be unlawful. 
 
(e) Penalty for violations 
 
In case of failure or refusal on the part of any carrier to comply with the provisions of this 
section or of any regulation or order made by the Commission thereunder, such carrier shall 
forfeit to the United States the sum of $6,000 for each such offense, and $300 for each and 
every day of the continuance of such offense. 
 
 

47 U.S.C.A. § 208 
 

§ 208.  Complaints to Commission; investigations; duration of 
investigation; appeal of order concluding investigation  

 
 
(a) Any person, any body politic, or municipal organization, or State commission, 
complaining of anything done or omitted to be done by any common carrier subject to this 
chapter, in contravention of the provisions thereof, may apply to said Commission by 
petition which shall briefly state the facts, whereupon a statement of the complaint thus 
made shall be forwarded by the Commission to such common carrier, who shall be called 
upon to satisfy the complaint or to answer the same in writing within a reasonable time to 
be specified by the Commission. If such common carrier within the time specified shall 
make reparation for the injury alleged to have been caused, the common carrier shall be 
relieved of liability to the complainant only for the particular violation of law thus 
complained of. If such carrier or carriers shall not satisfy the complaint within the time 
specified or there shall appear to be any reasonable ground for investigating said complaint, 
it shall be the duty of the Commission to investigate the matters complained of in such 
manner and by such means as it shall deem proper. No complaint shall at any time be 
dismissed because of the absence of direct damage to the complainant. 
 
(b)(1) Except as provided in paragraph (2), the Commission shall, with respect to any 
investigation under this section of the lawfulness of a charge, classification, regulation, or 
practice, issue an order concluding such investigation within 5 months after the date on 
which the complaint was filed. 
 
(2) The Commission shall, with respect to any such investigation initiated prior to 
November 3, 1988, issue an order concluding the investigation not later than 12 months 
after November 3, 1988. 
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(3) Any order concluding an investigation under paragraph (1) or (2) shall be a final order 
and may be appealed under section 402(a) of this title. 

 
 

47 U.S.C.A. § 251 
 

§ 251. Interconnection 
 
 

*  *   * 
 
 (h) “Incumbent local exchange carrier” defined 
 

(1) Definition 
  

For purposes of this section, the term “incumbent local exchange carrier” means, with 
respect to an area, the local exchange carrier that— 
 

(A) on February 8, 1996, provided telephone exchange service in such area; and 
  

(B)(i) on February 8, 1996, was deemed to be a member of the exchange carrier 
association pursuant to section 69.601(b) of the Commission’s regulations (47 C.F.R. 
69.601(b)); or 

(ii) is a person or entity that, on or after February 8, 1996, became a successor or 
assign of a member described in clause (i). 

(2) Treatment of comparable carriers as incumbents 
  

The Commission may, by rule, provide for the treatment of a local exchange carrier (or 
class or category thereof) as an incumbent local exchange carrier for purposes of this 
section if-- 

(A) such carrier occupies a position in the market for telephone exchange service 
within an area that is comparable to the position occupied by a carrier described in 
paragraph (1); 

(B) such carrier has substantially replaced an incumbent local exchange carrier 
described in paragraph (1); and 
(C) such treatment is consistent with the public interest, convenience, and necessity 
and the purposes of this section. 
 

*   *   * 
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47 U.S.C.A. § 405 

 
§ 405. Petition for reconsideration; procedure; disposition; time of 

filing; additional evidence; time for disposition of petition for 
reconsideration of order concluding hearing or investigation; appeal 

of order  
 

 
(a) After an order, decision, report, or action has been made or taken in any proceeding 

by the Commission, or by any designated authority within the Commission pursuant 
to a delegation under section 155(c)(1) of this title, any party thereto, or any other 
person aggrieved or whose interests are adversely affected thereby, may petition for 
reconsideration only to the authority making or taking the order, decision, report, or 
action; and it shall be lawful for such authority, whether it be the Commission or 
other authority designated under section 155(c)(1) of this title, in its discretion, to 
grant such a reconsideration if sufficient reason therefor be made to appear. A 
petition for reconsideration must be filed within thirty days from the date upon 
which public notice is given of the order, decision, report, or action complained of. 
No such application shall excuse any person from complying with or obeying any 
order, decision, report, or action of the Commission, or operate in any manner to 
stay or postpone the enforcement thereof, without the special order of the 
Commission. The filing of a petition for reconsideration shall not be a condition 
precedent to judicial review of any such order, decision, report, or action, except 
where the party seeking such review (1) was not a party to the proceedings resulting 
in such order, decision, report, or action, or (2) relies on questions of fact or law 
upon which the Commission, or designated authority within the Commission, has 
been afforded no opportunity to pass. The Commission, or designated authority 
within the Commission, shall enter an order, with a concise statement of the reasons 
therefor, denying a petition for reconsideration or granting such petition, in whole 
or in part, and ordering such further proceedings as may be appropriate: Provided, 
That in any case where such petition relates to an instrument of authorization 
granted without a hearing, the Commission, or designated authority within the 
Commission, shall take such action within ninety days of the filing of such petition. 
Reconsiderations shall be governed by such general rules as the Commission may 
establish, except that no evidence other than newly discovered evidence, evidence 
which has become available only since the original taking of evidence, or evidence 
which the Commission or designated authority within the Commission believes 
should have been taken in the original proceeding shall be taken on any 
reconsideration. The time within which a petition for review must be filed in a 
proceeding to which section 402(a) of this title applies, or within which an appeal 
must be taken under section 402(b) of this title in any case, shall be computed from 
the date upon which the Commission gives public notice of the order, decision, 
report, or action complained of. 

 
*  *   * 
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47 C.F.R. § 1.722 

§ 1.722 Damages. 
 
 

*  *   * 
 

(d) If a complainant wishes a determination of damages to be made in a proceeding that is 
separate from and subsequent to the proceeding in which the determinations of liability and 
prospective relief are made, the complainant must: 
  

(1) Comply with paragraph (a) of this section, and 
  

(2) State clearly and unequivocally that the complainant wishes a determination of 
damages to be made in a proceeding that is separate from and subsequent to the 
proceeding in which the determinations of liability and prospective relief will be made. 
 

*  *   * 
 
 

47 C.F.R. § 61.26 
§ 61.26 Tariffing of competitive interstate switched exchange access 

services. 
 
 

(a) Definitions. For purposes of this section, the following definitions shall apply: 
  

(1) CLEC shall mean a local exchange carrier that provides some or all of the interstate 
exchange access services used to send traffic to or from an end user and does not fall 
within the definition of “incumbent local exchange carrier” in 47 U.S.C. 251(h). 

  
(2) Competing ILEC shall mean the incumbent local exchange carrier, as defined in 47 
U.S.C. 251(h), that would provide interstate exchange access services, in whole or in 
part, to the extent those services were not provided by the CLEC. 

  
(3) Switched exchange access services shall include: 

  
(i) The functional equivalent of the ILEC interstate exchange access services typically 
associated with the following rate elements: Carrier common line (originating); carrier 
common line (terminating); local end office switching; interconnection charge; 
information surcharge; tandem switched transport termination (fixed); tandem 
switched transport facility (per mile); tandem switching; 

  
 

(ii) The termination of interexchange telecommunications traffic to any end user, either 
directly or via contractual or other arrangements with an affiliated or unaffiliated 
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provider of interconnected VoIP service, as defined in 47 U.S.C. 153(25), or a non-
interconnected VoIP service, as defined in 47 U.S.C. 153(36), that does not itself seek 
to collect reciprocal compensation charges prescribed by this subpart for that traffic, 
regardless of the specific functions provided or facilities used. 

 
(4) Non-rural ILEC shall mean an incumbent local exchange carrier that is not a rural 
telephone company under 47 U.S.C. 153(44). 

  
(5) The rate for interstate switched exchange access services shall mean the 
composite, per-minute rate for these services, including all applicable fixed and 
traffic-sensitive charges. 

  
(6) Rural CLEC shall mean a CLEC that does not serve (i.e., terminate traffic to or 
originate traffic from) any end users located within either: 

  
(i) Any incorporated place of 50,000 inhabitants or more, based on the most recently 
available population statistics of the Census Bureau or 

  
(ii) An urbanized area, as defined by the Census Bureau. 

  
(b) Except as provided in paragraphs (c), (e), and (g) of this section, a CLEC shall not file 
a tariff for its interstate switched exchange access services that prices those services 
above the higher of: 
  

(1) The rate charged for such services by the competing ILEC or 
  

(2) The lower of: 
  

(i) The benchmark rate described in paragraph (c) of this section or 
  

(ii) In the case of interstate switched exchange access service, the lowest rate that the 
CLEC has tariffed for its interstate exchange access services, within the six months 
preceding June 20, 2001. 

  
(c) The benchmark rate for a CLEC’s switched exchange access services will be the rate 
charged for similar services by the competing ILEC. If an ILEC to which a CLEC 
benchmarks its rates, pursuant to this section, lowers the rate to which a CLEC 
benchmarks, the CLEC must revise its rates to the lower level within 15 days of the 
effective date of the lowered ILEC rate. 
  
(d) Except as provided in paragraph (g) of this section, and notwithstanding paragraphs (b) 
and (c) of this section, in the event that, after June 20, 2001, a CLEC begins serving end 
users in a metropolitan statistical area (MSA) where it has not previously served end users, 
the CLEC shall not file a tariff for its exchange access services in that MSA that prices 
those services above the rate charged for such services by the competing ILEC. 
  
(e) Rural exemption. Except as provided in paragraph (g) of this section, and 
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notwithstanding paragraphs (b) through (d) of this section, a rural CLEC competing with a 
non-rural ILEC shall not file a tariff for its interstate exchange access services that prices 
those services above the rate prescribed in the NECA access tariff, assuming the highest 
rate band for local switching. In addition to that NECA rate, the rural CLEC may assess a 
presubscribed interexchange carrier charge if, and only to the extent that, the competing 
ILEC assesses this charge. Beginning July 1, 2013, all CLEC reciprocal compensation rates 
for intrastate switched exchange access services subject to this subpart also shall be no 
higher than that NECA rate. 
  
(f) If a CLEC provides some portion of the switched exchange access services used to send 
traffic to or from an end user not served by that CLEC, the rate for the access services 
provided may not exceed the rate charged by the competing ILEC for the same access 
services, except if the CLEC is listed in the database of the Number Portability 
Administration Center as providing the calling party or dialed number, the CLEC may, to 
the extent permitted by § 51.913(b) of this chapter, assess a rate equal to the rate that would 
be charged by the competing ILEC for all exchange access services required to deliver 
interstate traffic to the called number. 
  
(g) Notwithstanding paragraphs (b) through (e) of this section: 
  

(1) A CLEC engaging in access stimulation, as that term is defined in § 61.3(bbb), shall 
not file a tariff for its interstate exchange access services that prices those services 
above the rate prescribed in the access tariff of the price cap LEC with the lowest 
switched access rates in the state. 

  
(2) A CLEC engaging in access stimulation, as that term is defined in § 61.3(bbb), shall 
file revised interstate switched access tariffs within forty-five (45) days of commencing 
access stimulation, as that term is defined in § 61.3(bbb), or within forty-five (45) days 
of [date] if the CLEC on that date is engaged in access stimulation, as that term is 
defined in § 61.3(bbb). 
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SUMMARY1 

This order addresses a formal complaint that QCC filed against eight local 
exchange carriers alleging that they engaged in a deliberate plan to dramatically 
increase the amount of terminating access traffic delivered to their exchanges via 
agreements with conference calling companies.  AT&T and Sprint intervened in the 
complaint. 
 

QCC alleges that the Respondents in this case attempted to manipulate the 
access charge regulatory system in order to collect millions of dollars from 
interexchange carriers (IXCs) at rates that far exceeded the cost of providing 
switched access services.  They started with access rates that were indirectly based 
on their cost of providing low volumes of access services, then entered into 
agreements with free conference calling companies that were intended to increase 
traffic volumes by 10,000 percent or more at the same rates, when the total cost of 
providing access service had not increased significantly. 
  

In this order, the Board finds that the Respondents failed to comply with the 
terms and conditions of their own intrastate access tariffs, so the calls in question 
were not subject to access charges and refunds and credits are required.  The 
conference calling companies were not "end users" as defined in the access tariffs 
because they did not order, purchase, get billed for, or pay for local exchange 
service.  Calls to the conference bridges were not terminated at the end user's 
premises, as required by the tariff.  Many of the calls were laundered in an attempt to 
make it appear they were terminated in one Respondent's exchange, when in fact 
they were terminated in another exchange where the Respondent was not authorized 
to provide service. 
  

When QCC filed complaints with the Board and with the Federal 
Communications Commission (FCC), some of the Respondents attempted to 
manufacture evidence to make it appear that they had complied with their tariffs 
when they had not. 
  

Based on the record in these proceedings, the Board finds that the intrastate 
interexchange calls to the conference calling companies were not subject to access 
charges.  Refunds and credits to the IXCs are ordered.  The Board also announces 
that it is initiating a proceeding to consider proposed rules intended to prevent this 
abuse in the future. 

                                            
1 This summary is provided for the convenience of the reader.  It is not a substitute for the more 
complete analysis in the full order and in no way limits or alters the full order.  As a summary, it is 
more informal and less accurate than the full order. 
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STATEMENT OF THE CASE 

On February 20, 2007, Qwest Communications Corporation (QCC) filed with 

the Utilities Board (Board) a complaint pursuant to Iowa Code §§ 476.2, 476.3, and 

476.5; 199 IAC chapters 4 and 7; and 199 IAC 22.14 alleging violations of the terms, 

conditions, and application of the intrastate tariffs of the following telecommunications 

carriers:  Superior Telephone Cooperative (Superior); The Farmers Telephone 

Company of Riceville, Iowa (Farmers-Riceville); The Farmers & Merchants Mutual 

Telephone Company of Wayland, Iowa (Farmers & Merchants); Interstate 35 

Telephone Company, d/b/a Interstate Communications Company (Interstate); Dixon 

Telephone Company (Dixon); Reasnor Telephone Company, LLC (Reasnor); Great 

Lakes Communications Corp. (Great Lakes); and Aventure Communication 

Technology, LLC (Aventure) (collectively referred to as Respondents). 

In support of its complaint, QCC claims that the Respondents are engaging in 

a fraudulent practice that involves free conference calls, chat rooms, pornographic 

calling, podcasts, voice mail, and international calling services.  QCC asserts that the 

Respondents partnered with free calling service companies (FCSCs), which are 

based in large metropolitan areas such as Los Angeles, California, Las Vegas, 

Nevada, and Salt Lake City, Utah, and use conference bridges, chat line computers, 

and routers in Iowa. 
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OVERVIEW 

QCC characterizes this practice as "traffic pumping."  This section will provide 

an overview of the traffic pumping scheme as alleged by QCC. 

The scheme originates with local exchange carrier (LEC) members of the 

National Exchange Carrier Association (NECA) traffic sensitive pool for interstate 

access charges.  The NECA pool generally ensures that a LEC will receive a 

minimum amount of access revenues, but excess access billings must be shared 

with other LECs that are also members of the pool.  (Tr. 972-73).  Carriers are 

allowed to opt-out of the NECA pool but continue to use NECA rates for a maximum 

period of two years and, during this time, the carriers may keep all of their access 

billings.  (Id.).  After two years, carriers that have opted out of the NECA pool must 

re-enter the pool or be able to support their rates.  Without evidentiary support for the 

existing rates, the LEC's access rates would be reduced to a level that can be 

supported.  (Id.). 

The fundamentals of traffic pumping begin with an incumbent local exchange 

carrier (ILEC) with relatively high terminating switched access rates, or a competitive 

local exchange carrier (CLEC) either benchmarking off a rural ILEC or claiming it is 

otherwise entitled to charge a higher access rate.  (Id.).  The LEC enters into an 

arrangement with either a broker or directly with one or more FCSCs.  (Id.).  The 

FCSC sends equipment such as conference bridges, chat line computers, or routers 

to the LEC.  (Id.).  The LEC installs that equipment in its central office and then 
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assigns large blocks of telephone numbers to the FCSC.  (QCC Initial Brief, p. 2).  

The FCSC advertises the numbers on its Web sites to encourage people from Iowa 

and throughout the country to call the Iowa numbers to receive the FCSC's calling 

services free of charge.  (Id.).  This allows people to obtain free conference calling, 

free international calling, and free calling to pornographic content numbers.  (Id.).  

This scenario creates a substantial increase in the long distance traffic to the LEC's 

numbers, sometimes 100-fold.  (Id.). 

The IXCs then are required to deliver calls destined for these telephone 

numbers to the Iowa LECs.  (Id.).  The LECs bill the IXCs for that traffic using 

relatively high interstate switched access rates ($0.05 to $0.13 per minute) that were 

filed in individual tariffs after opting out of the NECA pool and similarly high intrastate 

switched access rates (approximately $0.09 per minute).  (Id.).  The Federal 

Communications Commission (FCC) and the Board allowed high rural LEC access 

rates based on the assumption that rural LECs receive low long distance traffic 

volumes due to the small number of end users in their rural exchange areas, which 

are generally expensive to serve.  (Id.).  By opting out of the NECA pool, the LECs 

are able to keep all of the additional revenue for themselves instead of sharing it with 

other members of the pool.  However, if the LECs stay out of the NECA pool longer 

than two years, they have to recalculate their interstate rates based on the actual 

volumes produced by this traffic pumping scheme, which would lower access rates 

from over $0.05 per minute to fractions of a penny.  (Id.). 
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IXCs would deliver their long distance customers' calls to these LECs and the 

LECs would, in turn, bill the IXCs for terminating switched access for all of the calls 

associated with the FCSCs with whom they did business.  (Id.).  After the IXCs pay 

the access charges, the LECs kickback a portion of those revenues to their FCSC 

partners as part of a marketing fee.  (Id.).  Therefore, traffic pumping presents a 

situation where LECs bill IXCs for a monopoly service (access) and use a portion of 

the money generated from the monopoly service to support a competitive service 

(conference, chat, international, and credit card calling) that generates the 

abnormally high volume of incoming calls, forcing the IXCs to use and pay for the 

monopoly service.  (Id.).   

In addition, traffic pumping can lead to other schemes, such as the improper 

backdating of invoices and contracts, traffic laundering, telephone numbering 

abuses, and potentially misrepresented universal service fund (USF) certifications.  

(Id. at 4-5).  For example, LECs failed to bill FCSCs for any local exchange services 

then issued backdated invoices and contract amendments suggesting that the 

services were charged but were netted against the FCSCs' marketing services.  

Other LECs pretended to switch and route the traffic into their own exchanges, but in 

fact, allowed the traffic to be switched in another LECs' exchange, even though the 

first LEC claimed credit for and billed for the traffic. 
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PROCEDURAL HISTORY 

QCC filed its complaint with the Board in February 2007, alleging that the 

Respondents engaged in traffic pumping.  QCC alleges that traffic pumping, as 

described above, is inconsistent with the switched access services language of the 

Iowa Telecommunications Association Tariff No. 1 (ITA Tariff) to which the 

Respondents subscribe.  (QCC Complaint, p. 12).  Section 1.1 of the ITA Tariff 

states: 

[T]he provision of [switched access service] is specifically 
intended to provide exchange network access to 
[interexchange carriers delivering intrastate switched 
access traffic] for their own use or in furnishing their 
authorized intrastate services to End Users, and for 
operational purposes directly related to the furnishing of 
their authorized services.  Operational purposes include 
testing and maintenance circuits, demonstration and 
experimental services and spare services. 

 
(Id.).  QCC claims that the revenue received by the Respondents is not being used 

for the purposes stated in the ITA Tariff.  In addition, the Respondents are charging 

QCC for terminating calls via their intrastate tariffs for calls that are actually 

terminated outside of the Respondents' local calling areas as specified in their 

certificates issued pursuant to Iowa Code § 476.29.  (Id. at 13). 

QCC also alleged that the Respondents are unlawfully discriminating against 

their other customers when they share revenues on a preferential basis with the 

FCSC customers and that the arrangements between the Respondents and the 
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FCSCs constitute an unfair and unreasonable practice under Iowa Code § 476.5 and 

199 IAC 22.1(1)"a" and "d."  (Id. at 14).  

On March 12, 2007, Reasnor filed a motion for summary judgment with the 

Board and sought dismissal from this case, stating that it provides legitimate access 

service to QCC and that the Board does not have the authority to regulate the rates 

of small ILECs such as Reasnor. 

On March 30, 2007, Superior, Great Lakes, and Aventure filed a joint motion 

to dismiss alleging the Board lacks the jurisdiction to regulate the rates of small LECs 

and therefore lacks the jurisdiction to hear QCC's complaint. 

Also on March 30, 2007, Farmers-Riceville, Farmers & Merchants, Interstate, 

and Dixon filed a joint motion to dismiss QCC's complaint, stating that the Board 

does not have jurisdiction over the rates that QCC is being charged by these LECs 

for terminating access. 

On May 25, 2007, the Board issued an order denying Reasnor's motion for 

summary judgment and the other motions to dismiss, stating that there were genuine 

issues of material fact regarding the issues raised by QCC in its petition and by the 

Respondents' local and intrastate access service tariffs.  The Board also determined 

that it has the authority to hear QCC's complaint as it relates to intrastate traffic. 

On July 17, 2007, Reasnor filed an answer to QCC's complaint.  As part of its 

answer, Reasnor made certain counterclaims against QCC, alleging:  1) unlawful 

self-help, 2) unlawful discrimination by revenue sharing and service discounts, and 3) 
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unreasonable practices.  QCC responded to the counterclaims on August 7, 2007, 

and Reasnor amended its counterclaims on August 21, 2007, to add Qwest 

Corporation and its affiliates as respondents.2 

AT&T Communications of the Midwest, Inc., and TCG Omaha (collectively 

AT&T) and Sprint Communications Company L.P. (Sprint) intervened on October 16 

and October 19, 2007, respectively. 

On November 15, 2007, the Board issued an order stating that the 

counterclaims against Qwest Corporation are improper in this case, but that the 

counterclaims against QCC are properly a part of this action. 

Pursuant to the procedural schedule established and amended in this 

proceeding, QCC, Sprint, and AT&T filed their prepared direct testimony, with 

supporting exhibits and workpapers, on March 17, 2008.  The Respondents filed their 

rebuttal testimony on or about September 15, 2008, and Qwest, Sprint, and AT&T 

filed their reply testimony on or about October 15, 2008. 

A hearing to receive all pre-filed testimony and allow for the cross-examination 

of all witnesses was held February 5 through 12, 2009. 

Initial briefs were filed by QCC, Sprint, AT&T, the Consumer Advocate Division 

of the Department of Justice (Consumer Advocate), and the Respondents on or 

about March 31, 2009.  Reply briefs were filed on or about April 30, 2009. 

                                            
2 While Reasnor's initial counterclaims involved only QCC, as this case developed, Reasnor's 
counterclaims also included an unlawful self help claim against Sprint. 
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On August 17, 2009, after the Board's public meeting to discuss the decision 

in this case, Great Lakes and Superior filed a motion for stay of these proceedings 

based upon a petition filed with the FCC on August 14, 2009. 

 
JURISDICTION 

QCC filed its complaint pursuant to Iowa Code §§ 476.2, 476.3, and 476.5, 

199 IAC chapters 4 and 7, and 199 IAC 22.14, alleging violations of the terms, 

conditions, and application of the Respondents' intrastate tariffs.  QCC, Sprint, and 

AT&T (hereinafter collectively referred to as the interexchange carriers (IXCs)) argue 

that the Respondents failed to comply with the requirements of their intrastate access 

service tariffs in connection with the FCSCs and seek, in part, refunds of all switched 

access charges associated with the delivery of intrastate traffic to numbers or 

destinations associated with FCSCs. 

The Respondents argue that their tariffs were properly applied to the FCSCs, 

that the IXCs must pay the intrastate switched access rates billed to them, and that 

the Board does not have the authority to regulate their access service rates. 

The Board finds that it has the authority to interpret the LECs' intrastate 

access service tariffs, apply those terms to the facts of this case, as found by the 

Board after notice and hearing, and to order relief in the form of refunds, if 

appropriate. 
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Public utilities in Iowa, including LECs, are required to comply with the terms 

and conditions of their tariffs, pursuant to the first unnumbered paragraph of Iowa 

Code § 476.5: 

No public utility subject to rate regulation shall directly or 
indirectly charge a greater or less compensation for its 
services than that prescribed in its tariffs, and no such 
public utility shall make or grant any unreasonable 
preferences or advantages as to rates or services to any 
person or subject any person to any unreasonable 
prejudice or disadvantage. 
 

The Board finds that the LEC Respondents are public utilities "subject to rate 

regulation" for purposes of this case.  Iowa Code § 476.11 states, in relevant part, 

that 

Whenever toll connection between the lines or facilities of 
two or more telephone companies has been made, or is 
demanded under the statutes of this state and the 
companies concerned cannot agree as to the terms and 
procedures under which toll communications shall be 
interchanged, the board upon complaint in writing, after 
hearing had upon reasonable notice, shall determine such 
terms and procedures. 

 
When a complaint between two or more telephone companies is filed with the 

Board, the Board has the authority under § 476.11 to determine the terms and 

procedures under which toll communications is interchanged.  Since one of the terms 

of interconnection is the rate charged for certain services, such as access services, 

the Board has the authority to regulate those rates.3  Thus, the Respondents are 

                                            
3 See Northwestern Bell Tel. Co. v. Hawkeye State Tel. Co., 165 N.W.2d 771, 775 (Iowa 1969), 
holding that the Board's authority over "terms and procedures" pursuant to § 490A.11 includes 
financial matters.  Section 490A.11 was re-numbered as § 476.11 in 1976. 
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public utilities "subject to rate regulation" because the Board has the authority to 

regulate their access service rates.  As such, the Respondents are required to 

comply with the terms and conditions of their tariffs as set forth in Iowa Code § 476.5. 

Moreover, pursuant to Iowa Code § 476.3(1), the Board has the statutory 

authority to review a public utility's activities, interpret the language of the tariff, and 

apply that language to the facts to determine whether the utility has complied with the 

terms and conditions of its tariff.  Specifically, the last sentence of that section 

provides: 

When the board, after a hearing held after reasonable 
notice, finds a public utility's rates, charges, schedules, 
service, or regulations are unjust, unreasonable, 
discriminatory, or otherwise in violation of any provision of 
law, the board shall determine just, reasonable, and 
nondiscriminatory rates, charges, schedules, service, or 
regulations to be observed and enforced.4 

 
Accordingly, the Board finds that the Respondents are public utilities subject to 

rate regulation, pursuant to § 476.11, and as such are required to comply with the 

terms and conditions of their tariffs, pursuant to § 476.5.  The Board also finds that it  

                                            
4 The original language of this section said that the Board "shall determine just, reasonable … 
regulations to be thereafter observed and enforced."  (Emphasis added.)  The courts interpreted this 
language to mean that the agency could grant prospective relief only, that is, the Board could not 
order refunds.  Oliver v. Iowa Power and Light Co., 183 N.W.2d 687 (Iowa 1971).  The result was that 
a customer who was aggrieved by a public utility's unreasonable tariff interpretation could come to the 
Board (then named the Iowa State Commerce Commission) for future relief, but had to maintain a 
separate action in a court in order to seek refunds or other reparations. 
 
In 1981, the statute was amended to remove the word "thereafter" from the last sentence, as well as to 
make some other grammatical changes.  1981 Iowa Acts ch. 156, § 5.  The courts found this to be a 
substantive change, Mid-Iowa Community Action v. Iowa State Commerce Comm'n, 421 N.W.2d 899 
(Iowa 1988) and concluded that the agency now has the authority to investigate complaints regarding 
the reasonableness of a utility's regulated activities and, in appropriate cases, order refunds. 
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has the jurisdiction and authority to assess the Respondents' interconnections with 

the IXCs, pursuant to § 476.11, interpret their tariffs, apply the terms of their tariffs to 

the facts in this case, as found by the Board after notice and hearing, and to order 

refunds, if appropriate, pursuant to § 476.3, and act to ensure fair competition in the 

public interest, pursuant to 199 IAC 22.1(1). 

 
STATEMENT REGARDING CONFIDENTIAL RECORDS 

The parties to this case entered into protective agreements as a part of the 

discovery process.  Pursuant to these agreements, the Board has received a 

substantial amount of the evidence as confidential filings, pursuant to Board rule 199 

IAC 1.9.  The Board has considered all of the evidence in the record in reaching its 

decision, but in recognition of the parties' protective agreements, this order will not 

reveal the specifics of any evidence submitted as confidential.  Nonetheless, the 

Board relies on that evidence as part of the basis for this decision and the 

confidential exhibits and testimony will be referred to and characterized as 

necessary. 

The Board has issued a number of orders in this matter granting confidential 

treatment to various documents and the information contained therein.  These orders 

are based entirely on the protective agreements and the representations of the party 

who asserts the information is confidential.  The parties are reminded that pursuant to 

199 IAC 1.9, if any person should request to inspect any of that information, the 

Board will give notice to the interested parties and withhold the information from 
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public inspection for 14 days to allow the party who claims confidentiality to seek 

injunctive relief.  In any such proceeding, the burden will be on the party claiming 

confidentiality to prove that the information is exempt from public disclosure pursuant 

to Iowa Code § 22.7.  Otherwise, the information will be made available to the public 

pursuant to § 22.2. 

 
ISSUES 

This case is best divided into three separate categories for consideration.  The 

first category consists of the alleged tariff violations, the central issue of which is 

whether the FCSCs are considered end users under the terms of the Respondents' 

applicable tariffs.  This tariff category focuses primarily on the past actions of the 

parties. 

The second category pertains to public interest issues where the IXCs ask the 

Board to put measures into place that will deter or halt the access pumping schemes 

that are at issue in this complaint.  These issues primarily address prospective 

matters. 

The third category pertains to the counterclaims raised by Reasnor against 

QCC and Sprint. 

This order will address each category individually and will analyze the relevant 

sub-issues associated with each issue in the appropriate section. 
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TARIFF ISSUES 

I. Whether the Respondents Violated the Terms of Their Access Tariffs 
When They Charged Terminating Switched Access Fees for the 
Intrastate Toll Traffic at Issue. 

 
The IXCs assert that the Respondents' intrastate access services tariffs do not 

allow them to charge terminating switched access fees for any of the traffic to the 

telephone numbers assigned to the FCSCs.  (QCC Initial Brief, pp. 16-17).  The IXCs 

and Consumer Advocate request that the Board order the Respondents to refund to 

the IXCs all of the intrastate charges that were paid and credit the IXCs for all 

charges that were not paid.  (Id. at 107; Sprint Initial Brief, p. 45; AT&T Initial Brief, 

p. 36; Consumer Advocate Initial Brief, pp. 4-5). 

Most of the Respondents concur in the language of the ITA Tariff for switched 

access service for intrastate traffic, which incorporates many terms from the 

interstate access tariff filed with the FCC.  (QCC Complaint, p. 12).  In fact, all of the 

Respondents' access tariffs have adopted the terms, conditions, and definitions in the 

NECA interstate access tariff with respect to their intrastate switched access service.5  

Therefore, the Board will review the language used for interstate purposes in 

conjunction with the Respondents' intrastate tariffs and will consequently make 

                                            
5 See Exhibit 3, ITA Tariff No. 1, Section 1.1 ("The regulations, rates and charges applicable to the 
provision of the Carrier Common Line, Switched Access and Special Access Services, and other 
miscellaneous services, hereinafter referred to collectively as service(s), provided by the Local 
Exchange Utility, herein after referred to as the Company, to Intrastate Customers, hereinafter referred 
to as IC's, are the same as those filed in the Exchange Carrier Association Tariff F.C.C. No. 5 with the 
exceptions listed herein").  (Emphasis added.)  No relevant exceptions are listed. 
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reference to the NECA tariff.  The Board's analysis, however, is limited to the 

intrastate application of that language. 

The NECA interstate access tariff outlines the provision of switched access 

service by the LEC to an end user as follows: 

Switched Access Service, which is available to customers 
for their use in furnishing their services to end users, 
provides a two-point communications path between a 
customer designated premises and an end user's 
premises.  It provides for the use of common terminating, 
switching, and trunking facilities and for the use of 
common subscriber plant of the Telephone Company.  
Switched Access Service provides for the ability to 
originate calls from an end user's premises to a 
customer designated premises, and to terminate calls 
from a customer designated premises to an end 
user's premises in the LATA where it is provided.   

 
(Exhibit 35, Section 6.1, emphasis added). 

This provision identifies three requirements relevant to this proceeding that 

must be met in order for intrastate access charges to be applied to toll traffic: 

1. Calls must be delivered to an end user of the LEC's local 

exchange tariffs; 

2. Calls must terminate at the end user's premises; and 

3. Calls must terminate in the LEC's certificated local exchange 

area. 

The Board emphasizes, and it is not disputed, that all three of these 

requirements must be met before a local exchange carrier can assess switched 

access charges to intrastate toll traffic directed to a particular telephone number.  
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Even though failure to meet just one of these requirements prohibits the 

Respondents from assessing switched access charges, the Board will apply the facts 

of this case to all three requirements, whether the Respondents meet the 

requirements or not. 

The IXCs argue that the FCSC conferencing traffic associated with all eight 

Respondents in this case failed to meet the first two requirements and that Farmers-

Riceville, Superior, Great Lakes, Aventure, Interstate, and Reasnor failed to meet the 

third requirement because they terminated traffic in exchanges where they do not 

have authorization to provide service pursuant to Iowa Code § 476.29.  (QCC Initial 

Brief, pp. 4-5; AT&T Initial Brief, pp. 11, 21-22; Sprint Initial Brief, p. 11). 

All of the Respondents argue that they entered into special service 

agreements with FCSCs whereby those companies became customers of the 

individual LECs, located certain equipment in the LECs' central offices, and provided 

marketing services to generate toll traffic to the LECs' exchanges.  (Tr. 1835-38, 

1886-87, 1986-90, 2181-82).  The Respondents assert that in exchange for those 

marketing services, the LECs provided local exchange services and agreed to pay a 

marketing fee based upon the terminating toll traffic that was generated.  (Id.).  The 

Respondents contend that these relationships are permitted under their tariffs and 

existing law.  (Id.). 
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A. Whether the FCSCs are End User Customers of the Respondents. 

The primary question regarding the alleged tariff violations is whether the 

FCSCs are considered end users as defined by the Respondents' tariffs.  If the 

FCSCs are not end users, then the intrastate toll traffic sent to the LECs and 

terminated to the FCSCs is not subject to switched access charges. 

The NECA tariff outlines the provision of access service by the LEC to the end 

user as follows: 

The Telephone Company will provide End User Access 
Service (End User Access) to end users who obtain 
local exchange service from the Telephone Company 
under its general and/or local exchange tariffs.  

 
(Exhibit 523, Section 4, emphasis added).  This condition must be met if an entity is 

to be considered an end user under the Respondents' switched access tariffs. 

1. Whether the FCSCs subscribed to services of the Respondents' 
access or local exchange tariffs. 

 
IXCs' Position 

The IXCs assert that the FCSCs did not subscribe to the services of the 

Respondents' access tariff as is required by the language of the tariff.  (QCC Initial 

Brief, p. 18).  In particular, QCC argues that none of the Respondents charged or 

expected payment for local exchange service and therefore the FCSCs could not 

have subscribed to service.  (Id. at 20-21).  QCC states that none of the Respondents 

issued a timely invoice for local exchange service to a FCSC and that despite having 

relationships with more than 30 FCSCs, none of the Respondents issued an invoice 
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for services until 2007, when four of the Respondents issued backdated invoices 

after the initiation of this proceeding.  (Id. at 22).  QCC alleges that some 

Respondents also attempted to retroactively amend their agreements with the 

FCSCs, in an attempt to restate the arrangement in a manner more favorable to their 

case. 6  (Id. at 29-31).  The amendments were drafted to give the appearance they 

were executed long before they were actually created.  (Id.). 

QCC asserts that six of the Respondents claim they netted the charges for 

local exchange service against the amounts the Respondents paid to the FCSCs.7  

According to QCC, there is no documentary evidence in the record to support that 

claim.  (QCC Initial Brief, p. 25).  QCC claims that if netting had taken place, the 

Respondents' accounting records would have shown it, but there are no documents 

in the record that suggest any of the eight Respondents actually engaged in a 

financial netting process.  (Id.). 

Respondents' Position 

The Respondents contend that the FCSCs paid for local service, but that the 

FCSCs were billed in non-standard ways.  (ILEC Group8 Initial Brief, pp. 22-23; 

Reasnor Initial Brief, pp. 10-13; Aventure Initial Brief, p. 3).  The Respondents claim  

                                            
6 The Board considered additional detailed evidence on this issue found in the confidential record in 
this case, specifically at Confidential Exhibits 49 and 1356, and Tr. 2056, 2060-61, 2073-74, 2078-80. 
7 Qwest Initial Brief, p. 25, stating that only Aventure and Reasnor claim not to have netted local 
exchange payments.  However, Aventure states on page 5 of its initial brief that in some instances, 
Aventure used the concept of netting. 
8 The ILEC Group consists of The Farmers Telephone Company of Riceville, Iowa; The Farmers & 
Merchants Mutual Telephone Company of Wayland, Iowa; Interstate 35 Telephone Company, d/b/a 
Interstate Communications Company; and Dixon Telephone Company. 
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that charges for local services were factored into the negotiated marketing fees with 

the FCSCs.  (Id.).  The Respondents assert that their failure to bill for local services 

does not mean that the FCSCs were not local service customers.  (Id.).  According to 

the Respondents, when a customer receives local service from a LEC, the customer 

is required to pay the tariffed rate for those services, but payment need not be in 

cash; payment can be made through an offset or bartering.  (ILEC Group Initial Brief, 

pp. 22-23). 

The Respondents assert that the backdating of bills is a normal business 

practice and is allowed by Board rule 199 IAC 22.4(3)"k," which allows a utility to 

back bill a customer for under-charges for a period not to exceed five years.  (Id. at 

33-40).  The Respondents also state that it is a legitimate practice for two parties to 

agree to an effective date for a contract that is earlier than the date the contract is 

executed.  (Id.).  As such, the Respondents claim that the backdating of the bills and 

contract amendments in this case was legitimate and was not deceptive, as QCC 

contends.  (Id.). 

Some of the Respondents point to the terms of two contracts between FCSCs 

and the LECs to demonstrate that the FCSCs subscribed to the LECs' tariffed 

services.  (Id. at 20).  These Respondents contend that throughout the first contract, 

the FCSC is referred to as "Customer" and that the contract specifically states that 

the LEC agrees to provide the customer with certain telecommunications services 

and those services shall be subject to the terms and conditions of the LEC's tariffs. 
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(Id.).  These Respondents state that the second contract requires that the LEC 

provide local service to the FCSC and that the FCSC will be the LEC's sole customer 

of record for those services.  (Id. at 20).  The Respondents argue that the language 

of these contracts indicates that the Respondents always considered the FCSCs to 

be end user customers.  (Id.). 

The Respondents also argue that they are within their rights to provide local 

exchange service to FCSCs outside the standard terms of their tariffs.  (See e.g., 

Aventure Initial Brief, p. 3).  Generally, the Respondents assert that when the FCSCs 

signed contracts with the Respondents, they effectively entered their names upon the 

records of the LECs and subscribed to tariffed services.  (Id., ILEC Group Initial Brief, 

pp. 22-24). 

Some of the Respondents acknowledge that they have made no attempt to 

collect payments from the FCSCs for the local services they allegedly provided.  

(ILEC Group Initial Brief, pp. 22-24).  They state that their lack of action in collecting 

payment is due to the fact they were unlikely to receive payment from the FCSCs and 

these Respondents state that they do not want to engage in additional litigation with 

little or no prospect of benefit.  (Id.). 

Aventure specifically responds to the allegation that the FCSCs associated 

with Aventure did not subscribe to local service by stating that it entered into written 

agreements with FCSCs and paid them a marketing fee from the access charges it 

received for terminating calls.  (Aventure Initial Brief, pp. 5, 12).  Aventure states that 

PUBLIC VERSION



DOCKET NO. FCU-07-2 
PAGE 24   
 
 
under those agreements, Aventure permitted its FCSC customers to co-locate 

conference bridges and Voice-over Internet Protocol (VoIP) gateways at Aventure's 

central office in Salix, Iowa.  (Id. at 2-3).  Aventure states that it billed the FCSCs $5 

per line and that while it has not been paid by its FCSC customers, Aventure 

contends that it expects to be paid and has paid sales tax on those receivables.  (Id. 

at 3, Exhibits 625 -26).  Aventure states that it has reported the unpaid revenue to the 

FCC for purposes of USF payment.  (Aventure Reply Brief, p. 4). 

Analysis 

Based on the evidence in the record, the Board finds that the FCSCs did not 

subscribe to the services in the Respondents' access and local exchange tariffs and 

therefore are not end users of the Respondents.  Typically, when an end user 

customer obtains local exchange service, that service includes subscription to the 

access tariffs.  This is because the access tariffs include charges that are billed on 

the local exchange invoice, including an end user common line (EUCL) charge and a 

federal USF charge.  Therefore, when a customer pays a LEC's invoice, the 

customer proves that it has obtained local exchange service and that it has 

subscribed for access service.  As long as that customer is not a carrier, that 

customer would be considered an end user under the access tariff.  

The Board finds that the lack of timely, legitimate billing for tariffed services by 

the Respondents demonstrates that the FCSCs did not actually subscribe to a 

billable tariffed service.  Moreover, there is convincing evidence in the record that the 
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Respondents did not intend to bill the FCSCs for any services under their tariffs, as 

required in order for intrastate access charges to apply.9  Specifically, the 

Respondents did not comply with the billing requirements of their tariffs when they did 

not send the FCSCs monthly local exchange invoices (Exhibit 1355), they did not bill 

the FCSCs the EUCL on any invoices (Exhibit 1355), they did not bill the FCSCs a 

federal USF charge on any invoices (Exhibit 1355),10 and they did not bill the FCSCs 

for ISDN Line Ports, ISDN BRI arrangements, or ISDN PRI arrangements on any 

invoices (Exhibit 1355). 

Net Billing 

The Respondents' "net billing" argument is not supported by the evidence.  

The Respondents claimed that the FCSCs subscribed to and were billed for tariffed 

services, but the FCSCs were billed in non-standard ways, such as net billing the 

cost for local service against the negotiated marketing fee.  (ILEC Group Initial Brief, 

pp. 22-23; Reasnor Initial Brief, pp. 10-13; Aventure Initial Brief, p. 3).  Despite the 

substantial amount of supporting documents, exhibits, and workpapers that have 

been produced in this case, there is no written evidence supporting the Respondents' 

assertion that they netted charges to the FCSCs.  The Respondents were unable to 

produce invoices or any written correspondence to support their claim that the cost of 

subscribing to the Respondents' tariffs was offset by the FCSCs' marketing fees (or 

                                            
9 The Board has considered additional detailed evidence on this issue in the confidential portion of the 
record at Confidential Exhibit 1, Confidential Tr. 963, 1373-74, 1901-04. 
10 The Board notes that three of the Respondents are exempt from this billing requirement.  
(Confidential Tr. 67). 
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any other fees).  (Tr. 1893).  As a practical matter, had net billing occurred or been 

contemplated when these business arrangements were entered into, at least one of 

the Respondents' accounting records would reflect it.  Without exception, they do not. 

With respect to Aventure's assertion that it specifically charged the FCSCs 

associated with Aventure a $5 per line, per month fee, QCC provided convincing 

evidence that the invoices created by Aventure were never sent to the FCSCs.  (QCC 

Initial Brief, pp. 40-41).  Instead, they were sent to an intermediary broker and 

Aventure did not receive payment on any of those invoices.  (Tr. 2292-93; Exhibit 

1381).  Further, there is no evidence that Aventure took any action to attempt to 

collect on the invoices.  It is not clear when Aventure sent the invoices for this 

untariffed rate, but they were not legitimate bills for which Aventure expected to be 

paid.11 

Backdating 

QCC argues that after it filed its complaint with the Board in February 2007, 

and filed the complaint against Farmers & Merchants with the FCC in May 2007, 

Reasnor, Farmers & Merchants, Dixon, and Interstate created backdated contract 

amendments and invoices in an attempt to conceal the fact that the conferencing 

companies were not local exchange customers or end users.  (QCC Initial Brief, p. 

27; Confidential Exhibit 1356, Tab 6).  QCC contends that these LECs attempted to 

change the terms of their contracts with the FCSCs in a deceptive effort to make it 

                                            
11 The Board has considered additional detailed evidence on this point found in the confidential portion 
of the record at Confidential Exhibit 1381. 
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appear that the FCSCs had always been treated as end users that subscribed to the 

local exchange tariffs.  (QCC Initial Brief, p. 27). 

The Respondents' offer of amended agreements and backdated bills was 

unpersuasive and disturbing.  The Respondents were unable to offer any evidence 

that the contract amendments reflected the original intent of the parties; rather, there 

is evidence that the backdated contract amendments altered (or attempted to alter) 

the terms of the contracts, in some cases years after the relationship terminated.  For 

example, some of the FCSCs refused to execute the amendments, despite the pleas 

of the Respondents, because they would have changed the original deal to the 

disadvantage of the FCSCs.  (Id. at 30; Confidential Exhibit 1356).  Instead of 

supporting the Respondents' case, the backdated bills and contract amendments 

used by the Respondents in this case are evidence against them.  They show that 

the Respondents knew they had not served the FCSCs as required by their tariffs, 

leading to this belated attempt to create new arrangements and hide the deficiencies 

of the previous arrangements.12 

QCC's claims that the backdated bills and amendments were created to 

deceive QCC and federal and state regulators are particularly troubling.  The FCC 

issued an order on October 2, 2007, in QCC's complaint against Farmers & 

                                            
12 The Board has considered additional detailed evidence on this issue found in the confidential 
portion of the record found in Confidential Exhibit 1356. 
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Merchants that is relevant to this question.13  As part of that order, the FCC 

determined that the FCSCs doing business with Farmers & Merchants were 

considered end users as that term is defined in Farmers & Merchants' tariff.14  In that 

October 2 order, the FCC concluded that since the FCSCs were end users of 

Farmers & Merchants, then access charges for the termination of interstate traffic to 

the FCSCs were legally permissible, even if they were not contemplated at the time 

the tariffs were approved.15 

QCC contends that the FCC reached this conclusion in part by relying on 

backdated documents that were submitted to the FCC during that proceeding.  (QCC 

Initial Brief, p. 31).  The FCC agreed with QCC's contention when it issued an order 

on January 29, 2008,16 agreeing to reconsider its October 2 decision after QCC 

identified evidence of the relationship between Farmers & Merchants and FCSCs that 

"should have been produced in the underlying proceeding."17  Specifically, the FCC 

stated: 

When we ruled on whether Farmers properly charged 
Qwest terminating access to the conference calling 
companies, a key issue was whether those companies 
were "end users."  That question, in turn, depended on 
whether the companies were customers that "subscribed 
to the services offered under [Farmers'] tariff."  We found 

                                            
13 In the Matter of Qwest Communications Corp. vs. Farmers & Merchants, "Memorandum Opinion 
and Order," FCC 07-175, File No. EB-07-MD-001 (released October 2, 2007) (hereinafter referred to 
as "October 2 Order"). 
14 October 2 Order, ¶ 35. 
15 Id. 
16 In the Matter of Qwest Communications Corp. vs. Farmers & Merchants, "Order on 
Reconsideration," FCC 08-29, File No. EB-07-MD-001 (released January 29, 2008) (hereinafter 
referred to as "January 29 Order"). 
17 See January 29 Order, ¶ 7. 
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that the conference calling companies did subscribe to the 
services under Farmers' tariff based on Farmers' 
representation that they purchased interstate End User 
Access Service and paid the federal subscriber line 
charge.  Qwest now calls that representation into 
question, however, by pointing out that Farmers' invoices 
to, and agreements with, the conference calling 
companies were backdated.  In fact, Qwest suggests that  
this backdating may have occurred after the legality of 
Farmers' access charges was called into question. 

 
(See January 29 Order, ¶ 7). 

While the FCC has not made a final ruling in the Farmers & Merchants 

proceeding, it is clear that the FCC's order granting reconsideration hinges on a 

review of the documents that were backdated and "bear no indication that they were 

backdated."  (Id. at ¶ 9). 

The Respondents' assertion that backdating bills is a common industry 

practice that is sanctioned by the Board is inapplicable here.  Proper backdating of 

invoices generally requires identifying the date when the invoice was issued and 

includes the dates for which the back billing is effective.  The result is a clear record 

showing what happened and why.  This was not the way backdating was 

implemented by any of the eight Respondents in this case.  Here, the Respondents' 

invoices gave the appearance of having been created contemporaneously with the 

provision of service, despite having been created much later, sometimes years after 

the service was rendered. 

The Board views this practice as an attempt by the four Respondents 

engaging in backdating to manufacture evidence, after the fact, to make the 
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transaction look like something that was not contemplated by the Respondents or the 

FCSCs when they first entered into these arrangements.  The effort reflects badly on 

those Respondents and the credibility of their cases. 

Special Contract Arrangements 

The Respondents also contend that it is an acceptable practice to provide 

local exchange service to the FCSCs outside the standard terms of their tariffs 

through special contract arrangements.  (Aventure Initial Brief, p. 3; ILEC Group 

Initial Brief, pp. 22-24).  Aventure, for example, says it offered "Special Contract 

Arrangements" to "Customers."  However, Aventure's tariff limits the availability of 

special contracts to "customers," and the definition of the term "customer" in 

Aventure's access tariff provides that "in most cases, the Customer is an 

Interexchange Carrier utilizing the Company's Switched or Dedicated Access 

services described in this tariff to reach its End User customer(s)."  (Exhibit 612).  

Moreover, the definition of "end user" in Aventure's interstate access tariff provides 

that "in many contexts, the End User is the customer of an Interexchange Carrier 

who in turn uses the Company's Switched or Dedicated Access services."  (Id.). 

Thus, the language of Aventure's access tariff only contemplates Aventure's 

offering of special contract arrangements to its IXC customers, who in turn use 

Aventure's switched access service to reach end users.  Aventure's interpretation of 

this language as allowing it to make special contract arrangements with FCSCs 

ignores the distinction between the IXCs and end users. 
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Contracts as Subscriptions 

Other Respondents assert that it does not matter whether the FCSCs were 

billed for service or whether a LEC charged or collected a specific fee or tax.  (ILEC 

Group, pp. 22-24).  Those Respondents argue that when the FCSCs signed 

contracts with the LECs, they entered their names upon the records of the LECs and 

therefore subscribed to service.  (Id.; Aventure Initial Brief, p. 3).  These Respondents 

look to the FCC's October 2, 2007, order to support this argument.  (Id.).  In the 

October 2 Order, the FCC stated that "[t]he record shows that the conference calling 

companies did subscribe, i.e., enter their names for, Farmers' tariffed services."  

(Exhibit 703, ¶ 38; October 2 Order).  However, in reaching its determination, the 

FCC assumed that in addition to subscribing for service, the FCSCs also paid for that 

service.  (Exhibit 703, ¶ 38, pp. 15-16).  The FCC emphasized the need for payment 

of services in its January 29 Order granting reconsideration: 

When we ruled on whether Farmers properly charged 
Qwest terminating access to the conference calling 
companies, a key issue was whether those companies 
were 'end users.'  That question, in turn, depended on 
whether the companies were customers that 'subscribe[d] 
to the services offered under [Farmers'] tariff.'  We found 
that the conference calling companies did subscribe to 
services under Farmer's tariff based on Farmers' 
representation that they purchased interstate End User 
Access Service and paid the federal subscriber line 
charge. 
 

(See, January 29 Order, ¶ 7; emphasis added). 
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The Respondents' assertion that payment for service is not a necessary 

component of status as an end user is contradicted by this language.  Part of 

subscription to services includes being billed for and paying for that service.  The 

Respondents' assertion to the contrary is not persuasive. 

Partners or Customers 

The IXCs argue that the FCSCs are actually business partners of the 

Respondents and not end users.  (QCC Initial Brief, pp. 41-45).  The Respondents 

respond that the FCSCs are not partners because the primary indicator of a 

partnership is the right to share profits and the obligation to share losses.  (ILEC 

Group Initial Brief, p. 24).  It is not disputed in this case that the Respondents shared 

a portion of their access revenues with the FCSCs, pursuant to contract. 

The Respondents assert that in AT&T vs. Jefferson,18 the FCC determined 

that the sharing of access revenue with customers is an acceptable practice and 

does not automatically make the FCSCs business partners, as the IXCs suggest.  In 

Jefferson, however, the FCC emphasized the narrowness of its holding, stating that 

[w]e find simply that, based on the specific facts and 
arguments presented here, AT&T has failed to 
demonstrate that Jefferson violated its duty as a common 
carrier or section 202(a) by entering into an access 
revenue-sharing agreement with an end-user information 
provider.  We express no view on whether a different 
record could have demonstrated that the revenue-sharing 
agreement at issue in this complaint (or other revenue-
sharing agreements between LECs and end user 

                                            
18 In the Matter of AT&T Corp. v. Jefferson Tel. Co., "Memorandum Opinion and Order," 16 F.C.C.R. 
16130, 16 FCC Rcd. 16130, FCC 01-243 (rel. August 31, 2001). 

PUBLIC VERSION



DOCKET NO. FCU-07-2 
PAGE 33   
 
 

customers) ran afoul of sections 201(b), 202(a), or other 
statutory or regulatory requirements. 

 
(Jefferson, ¶ 16). 

Like the FCC, this Board will not find that sharing access revenue with true 

end users is always reasonable or unreasonable.  That is a case-specific 

determination to be made based on the record of each case.  Here, the Board finds 

that the total amount of access revenue that the Respondents kept for themselves 

was sufficient to cover the Respondents' total costs of terminating calls plus some 

amount of profit.  If that were not the case, there would be no incentive for a LEC to 

enter into a contract with an FCSC.  Thus, the Board concludes that the FCSCs and 

the LECs were sharing profits. 

The record also shows that some agreements entered into between the 

Respondents and FCSCs provide for the Respondents sharing access revenues with 

FCSCs only if the IXCs paid the Respondents' access invoices.  (ILEC Group Initial 

Brief, pp. 24-25; Tr. 1142-43; Exhibit 915).  If a LEC was not paid by the IXC for 

terminating calls to an FCSC, that LEC would not recover its costs of terminating 

those calls and the LEC and FCSC would each experience a loss of profit.  Since the 

FCSCs contracted to share the profits and the losses with the Respondents, this 

arrangement satisfies the Respondents' definition of "partnership" and supports the 

IXCs' argument that the FCSCs in this case were acting as business partners rather 

than end users. 
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Filed Tariff Doctrine 

Finally, the Respondents argue that the filed tariff doctrine should allow them 

to go back and apply the terms of the tariff to the FCSCs, but this argument misses 

the point.  The FCSCs were not end users of the Respondents under the tariffs and 

therefore the tariffs do not apply to these calls. 

Conclusion 

For the reasons outlined above, the Board finds that the FCSCs are not end 

users of the Respondents for purposes of the intrastate access tariffs.  The FCSCs 

did not subscribe to the Respondents' access or local service tariffs and the FCSCs 

did not expect to pay for and did not pay for any of the Respondents' local exchange 

service offerings.  The record does not support the Respondents' argument that they 

net billed the FCSCs for tariffed services and the Respondents' offer of amended 

contract agreements and backdated bills was unpersuasive, to say the least.  The 

Board also finds that the Respondents treated the FCSCs more like business 

partners than end user customers by sharing profits and losses with them. 

Moreover, the Board finds that the acts of some of the Respondents regarding 

backdating of bills and contract amendments to make the contracts and bills look like 

they were older was an abuse of a generally-accepted practice.  The backdated 

documents were created to conceal truths from the FCC and this Board, calling into 

question the credibility of all of the testimony and supporting documents attributed to 

those Respondents. 
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2. Whether Calls Terminated at the End User's Premises. 

As stated earlier, the tariff provision regarding switched access service 

identifies three requirements that must be met in order for intrastate access charges 

to be applied to toll traffic.  The three requirements are as follows: 

1. Calls must be delivered to an end user of the LEC's local 

exchange tariffs; 

2. Calls must terminate at the end user's premises; and 

3. Calls must terminate in the LEC's certificated local exchange 

area. 

It is not disputed that all three of these requirements must be met before a local 

exchange carrier can assess switched access charges to intrastate toll traffic. 

In the previous section, the Board determined that the FCSCs in this case 

were not end users of the Respondents, so the Respondents did not comply with the 

requirements of the tariff for the application of intrastate access charges.  However, 

the Board will also consider whether the Respondents complied with the remaining 

requirements for the application of intrastate access charges. 

IXC's Position 

The Respondents' intrastate access tariff requires that the calls must terminate 

at an end user's premises.  (Exhibit 35; NECA No. 5 § 6.1).  QCC points out that the 

Respondents' intrastate access tariff employs the following definition of the term 

"premises": 
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The term "premises" denotes a building or buildings on 
contiguous property (except Railroad Right-of-Way, etc.) 
not separated by a public highway. 

 
(Exhibit 35 (NECA tariff at § 2.6); QCC Initial Brief, p. 46). 

QCC asserts that all of the FCSCs' conferencing equipment was located in the 

Respondents' central offices; none of the FCSCs owned, leased, or had any 

recognizable property rights in those offices or sole control of equipment in those 

buildings.  (QCC Initial Brief, p. 47; Confidential Transcript, pp. 870-71).  QCC argues 

that without recognizable property rights, the FCSCs cannot meet the definition of the 

term "premises" as set forth in the Respondents' intrastate access tariffs.  (QCC 

Initial Brief, pp. 47-48; Tr. 864-65). 

Respondents' Position 

The Respondents argue that the tariff language defines customer premise 

equipment as being either "terminal equipment located on the customer's premise 

owned by the customer or owned by the telephone utility or some other supplier and 

leased to the customer" or "equipment located on the customer's premise owned by 

the customer."  (ILEC Group Initial Brief, p. 26).  The Respondents assert that QCC 

and the IXCs are wrongfully claiming that the space that is the customer premise 

must be owned or leased by the customer.  (Id.).  In addition, the Respondents point 

to the definition of "premises" contained in the companies' local exchange tariffs: 

The space occupied by an individual customer in a 
building, in adjoining buildings, or on contiguous property, 
including property separated only by public thoroughfare, 
a railroad right-of-way, or natural barrier. 
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(Id. at 27; Exhibit 38).  The Respondents argue that this language supports their 

assertion that there is not an ownership or lease requirement by the customer in 

order to define a customer's premise; it is sufficient if the customer occupies the 

space.  (ILEC Group Initial Brief, p. 27). 

The Respondents also make the same net billing argument that they made 

regarding the subscription for tariffed services.  Specifically, the Respondents claim 

that the FCSCs effectively made lease payments for their space, which were netted 

out of the payments from the Respondents to the FCSCs. 

Analysis 

The Respondents generally rely upon the definitions of premises and 

customer premises equipment found in their local exchange tariffs.  However, this 

complaint specifically pertains to whether IXCs must pay switched access charges on 

intrastate toll traffic that is delivered to the FCSCs.  Therefore, the terms of the 

switched access tariffs govern and the terms and conditions from the Respondents' 

local exchange tariffs are not directly applicable in this case. 

The requirement of an end user's premises is found in the term "Switched 

Access Service": 

Switched Access Service, which is available to customers 
for their use in furnishing their services to end users, 
provides a two-point communications path between a 
customer designated premises and an end-user's 
premises.  It provides for the use of common terminating, 
switching, and trunking facilities and for the use of 
common subscriber plant of the Telephone Company.  
Switched Access Service provides for the ability to 
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originate calls from an end user's premises to a customer 
designated premises, and to terminate calls from a 
customer designated premises to an end-user's premises. 

 
(Exhibit 523 § 6.1).  This definition describes two different premises involved in the 

provision of switched access service:  the customer (IXC) designated premises and 

the end user's premises.  There is no dispute in this case about the meaning of the 

term "customer designated premises" as being the demarcation between the 

telephone company and the IXC customer.  (Exhibit 523 § 6.1.3). 

The term "end user's premises," while not specifically defined in the tariff, 

generally denotes a building or buildings that is owned, leased, or otherwise 

controlled by the end user.  (Exhibit 35 (NECA Tariff § 2.6.1)).  "End user's premises" 

could also mean a collocation arrangement where the end user pays for floor space 

or power in a LEC's central office and has exclusive access or control over that 

space.  (Tr. 541).  Generally, in such a collocation arrangement, the end user's 

equipment or facilities are separate from that of the LEC and are under the control or 

ownership of the end user; for example, the equipment is locked in a caged area 

where the end user is the only entity with access to the area.  There is no evidence in 

the record demonstrating that the FCSCs paid any of the Respondents for collocation 

or that the equipment was segregated in the manner described in any of the 

Respondents' facilities. 

As discussed in the previous section, the evidence in this case supports the 

conclusion that the services provided by the Respondents to the FCSCs were 
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provided at no charge and without expectation of payment and that the FCSCs had a 

business partnership with the Respondents.  This conclusion is further supported by 

the fact that it was the Respondents who possessed and controlled the space where 

the FCSCs' equipment was housed and where the traffic terminated.  Based on the 

evidence in this record, the conferencing traffic terminated at the Respondents' 

premises, rather than at an end user's premises. 

The Board is not persuaded by the Respondents' assertion that the FCSCs' 

ownership of the actual conference call bridges and other equipment satisfies this 

criterion.  This issue is whether the FCSCs own or control the premises, defined by 

the tariff as the buildings and not the equipment, and there is insufficient evidence in 

the record to conclude that they did. 

With respect to the Respondents' net billing argument, that is, that the lease 

payments for the space were netted out of the payments from the Respondents to 

the FCSCs, the Respondents have not identified any persuasive documentary 

evidence in the record to support that argument.  Specifically, there are no timely 

written agreements reflecting the alleged netting arrangements, there are no 

accounting records to support the netting argument, and there are no monthly billings 

that document any lease payments were actually netted against the FCSCs' share of 

the intrastate access revenues.  The FCSCs' share was a percentage of the 

revenues; it is not credible to believe that the lease payments were intended to vary 

with the revenues when the amount of space was fixed. 
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For the reasons identified above, the Board finds that the intrastate toll traffic 

was not terminated at the end user's premises in a manner that satisfies the 

requirements of the Respondents' access service tariffs. 

3. Whether the Toll Traffic Terminated Within the Respondents' 
Certificated Local Exchange Areas. 

 
Having previously discussed the first two requirements for the assessment of 

terminating access charges, the third provision of switched access service identified 

in the Respondents' tariffs and relevant to this case is that terminating access 

charges can only be assessed for calls that terminate in the Respondents' certificated 

local exchange service area.  The Respondents are not all equally affected by this 

issue; the facts vary from one company to another.  This section will address each 

variation of facts separately. 

a. Whether International, Calling Card, and Prerecorded 
Playback Calls Terminate Within the Respondents' 
Certificated Local Exchange Area. 

 
IXCs' Position 

QCC asserts that Aventure, Farmers–Riceville, Great Lakes, Interstate, and 

Superior had relationships with FCSCs that included one or more of the following 

kinds of calls:  international, calling card, and prerecorded playback calls.  (QCC 

Initial Brief, p. 49).  QCC and AT&T contend that these kinds of calls did not 

terminate in these Respondents' local exchange areas.  (Id.; AT&T Initial Brief, p. 25).  

QCC claims that the FCC has generally used an "end-to-end" analysis to determine 

where a call terminates concluding that termination of a call occurs in the geographic 
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location of the called party, not at points along the route of the call. 19  (Id. at 47).  The 

IXCs argue that with these types of calls, the termination is at a location away from 

the Respondents' certificated local exchange area and therefore, intrastate 

terminating access charges do not apply to these calls.  (Id. at 47-48). 

Respondents' Position 

The Respondents contend that the international calls at issue are similar to a 

call-forwarding scenario.  (ILEC Group Initial Brief, p. 30).  The Respondents assert 

that in a call-forwarding situation, there is no question that access charges apply; 

there is an originating and terminating access charge applicable to the first call and 

an originating and terminating access charge applicable to the second call.  (Id.).  For 

these international calls, the calling party dials a number provided by the FCSC, then 

enters the international telephone number of the called party.  (Id. at 29-30).  In these 

international calls, the Respondents claim that the FCSC takes all responsibility for 

originating the second call over the Internet to the international location and the IXC's 

portion of the call terminates at the FCSC, which is located in the Respondents' 

certificated local exchange area.  (Id. at 30). 

Calling card calls and calls to prerecorded playback systems are processed in 

a similar manner.  The calling party dials the FCSC's telephone number, then dials 

additional numbers to specify the desired final endpoint. 

                                            
19 October 2 Order, citing Bell Atlantic Tel. Cos.v. FCC, 206 F.3d 1 (D.C. Cir. 2000). 
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Analysis 

The record supports the conclusion that the international, calling card, and 

prerecorded playback calls described in this complaint were not subject to intrastate 

terminating access charges because the calls did not terminate in the Respondents' 

exchanges.  The record reflects that Aventure, Farmers-Riceville, Great Lakes, 

Interstate, and Superior had business relationships with FCSCs that helped to 

complete these types of calls.  The calls were delivered to a router in one of these 

Respondents' central offices.  The calls were then converted from a traditional voice 

call to a VoIP call and the call would be forwarded to its ultimate destination, far from 

these Respondents' local service areas and often to an international location.  (QCC 

Initial Brief, p. 49). 

The end-to-end analysis used by the FCC requires that termination occurs in 

the geographic location of the called party and does not depend on the intermediate 

route or intermediate events that occur in the process of the call going to its final 

destination.20  This analysis applies to the international and calling card calls at issue 

in this case.  In each case, the called party is not the FCSC; it is a person or business 

located somewhere other than the Respondents' exchanges.  Therefore, these calls 

are not subject to intrastate terminating switched access charges in Iowa. 

                                            
20 See AT&T Co. v. FCC, 454 F.3d 329 (D.C. Cir. 2006). 
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The Board also finds that this end-to-end analysis applies to pre-recorded 

playback calling.  A pre-recorded playback call involves a conference call that is 

recorded and stored on a server in some location and when callers reach the 

conference bridge, the bridge calls out to the recording server in another location and 

connects the callers to that server.  A proper end-to-end analysis regarding these  

calls demonstrates that these calls did not end in the exchange where the conference 

bridge was located, but rather in an alternative location where the recording server is 

located.  There is no evidence in this record that the recording servers were in the 

Respondents' local exchange area.  Therefore, intrastate terminating access charges 

should not have been assessed on these calls as if they were completed in a 

Respondent's exchange. 

b. Whether Laundered Traffic Terminated Within the LEC's 
Certificated Local Exchange Area. 

 
IXCs' Position 

QCC alleges that Farmers-Riceville, Superior, and Reasnor were engaging in 

traffic laundering, which QCC describes as the billing of terminating access rates of 

one LEC for calls that terminated in a different LEC's exchange.  (QCC Initial Brief, p. 

52; Confidential Exhibit 1275, p. 17).  Specifically, QCC argues that most of Farmers-

Riceville's conferencing traffic was routed to the Rudd, Iowa, exchange served by 

Farmers & Merchants, but that Farmers-Riceville, not Farmers & Merchants, billed its 

terminating access charges for the toll traffic.  (Tr. 1884-85).  QCC states that 

Superior's traffic was laundered because it did not terminate in the Superior 
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exchange; instead, it terminated in Great Lakes' central office in Spencer, Iowa.  

(QCC Initial Brief, p. 52).  QCC alleges that Superior's switched access rates were 

applied to the FCSC traffic, even though none of the traffic ever touched the Superior 

exchange.  (Id. at 52-53).  Similarly, QCC argues that Reasnor's traffic was 

laundered because the toll calls actually went to Sully Telephone Association's 

(Sully's) exchange, not to Reasnor's exchange.  (Id. at 55). 

Respondents' Position 

Farmers-Riceville responds by stating that even though the physical location 

of the conferencing equipment was in the Rudd exchange (served by Farmers & 

Merchants), the location of the equipment made no functional difference.  (ILEC 

Group Initial Brief, p. 28).  Farmers-Riceville states that all the traffic at issue was on 

Farmers-Riceville's facilities and was designated to its numbers and its customers.  

(Id., Tr. 1859-61).  Farmers-Riceville describes this arrangement as a host/remote 

configuration and argues there is no requirement that all functionality be available in 

the remote (Rudd) location for those services to be considered services of Farmers-

Riceville.  (Id. at 29). 

Superior responds that this arrangement was part of foreign exchange (FX) 

service.  (Great Lakes/Superior Initial Brief, p. 16, referencing Confidential Tr. 2594).  

Superior argues that it used Great Lakes' switch after reaching an oral agreement to 

use the space and switching in Great Lakes' central office.  (Id. at 14-15).  Superior 
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also states, and QCC agrees, that Superior's telephone numbers were used but calls 

were completed through Great Lakes' switch.  (Tr. 557). 

Reasnor also disputes the laundering charge, stating the arrangement was FX 

service and that its local exchange tariff does not impose separate charges for FX 

service.  (Reasnor Reply Brief, p. 17). 

Analysis 

QCC explained that most of the Respondents in this case are or were 

members of the NECA traffic sensitive pool for purposes of interstate access 

charges.  The NECA pool generally ensures that a LEC will receive a minimum 

amount of access revenues, but excess access revenues must be shared with other 

LECs that are also members of the pool.  (Confidential Exhibit 1, pp. 49-51).  Carriers 

are allowed to opt-out of the NECA pool for a maximum period of two years and 

during this time, the carriers may keep all of their access revenues.  (Tr. 973; 

Confidential Exhibit 1).  After two years, carriers that have opted-out of the NECA 

pool must re-enter the pool or be able show cost support for their rates.  (Id.).  

Without support for the existing rates, the access rates would be reduced to a level 

that can be supported; in the case of one of the Respondents, that level may be as 

low as approximately $0.0025 per minute.  (Confidential Exhibit 1, p. 174).   

QCC argues that in an effort to prevent their access rates from being reduced 

to such levels, the Respondents transferred the access billings to another LEC that 

would then opt out of the NECA pool for the next two-year period and bill at higher 

PUBLIC VERSION



DOCKET NO. FCU-07-2 
PAGE 46   
 
 
rates.  The FCSC conferencing bridges, however, remained in the exchange of the 

original LEC.  (Confidential Exhibit 1275).  QCC labels this practice traffic laundering. 

Although the Board already determined that the FCSCs were not end-users, 

for purposes of this discussion, the Board will assume they were.  Under that 

assumption, the issue of traffic laundering hinges upon whether the call was received 

in the exchange of the LEC that is billing for terminating access service.  The 

switched access tariffs require the following: 

On the terminating end of an interstate or foreign call, 
usage is measured from the time the call is received by 
the end user in the terminating exchange. 

 
(Exhibit 523 (NECA Tariff No. 5, § 2.6), emphasis added). 

QCC's basic position is that if, for example, toll calls are received in an 

exchange of LEC A, then the access rates for LEC A must be applied to those toll 

calls.  QCC contends that in this case, toll calls were received in an exchange served 

by LEC A, but the access rates for LEC B were applied to those toll calls, even 

though LEC B did not have authority to serve that exchange.  The record shows that 

in at least one case, the result was that IXCs were billed far higher access charges 

than if the access rates of LEC A had been applied to toll calls that were actually 

received in LEC A's exchange.  (Confidential Exhibit 1, pp. 123-24).  In other 

situations, the laundering of the toll traffic would allow an ILEC to bypass the access 

sharing requirements of the NECA pool for an additional two years by transitioning 

access billing to an affiliated LEC.  (Id. at 173-74).   
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QCC alleges that Farmers-Riceville, Reasnor, and Superior engaged in traffic 

laundering by applying their access rates to intrastate toll calls that were terminated 

in an exchange of an affiliated LEC for the purpose of increasing access charges to 

the IXCs or to avoid the access sharing requirements of the NECA pool for an 

additional two years.  (QCC Reply Brief, p. 26).  QCC states that these three 

Respondents were not certificated to provide service in the exchanges of their 

affiliated LECS, where the intrastate toll traffic terminated.  (Id.). 

The Board notes that if traffic laundering were deemed permissible, then any 

LEC could increase access revenues by partnering with a LEC with higher access 

rates.  For example, QCC's own local exchange affiliate LEC, Qwest Corporation, 

has access rates that are capped at $0.0055 per minute.  (QCC Initial Brief, p. 82).  

Traffic laundering would allow Qwest Corporation to bypass that low access rate by 

simply obtaining telephone numbers from a LEC with higher access rates.  

Accordingly, Qwest Corporation might obtain telephone numbers from a LEC, such 

as Superior, and multiply its access billings from $0.0055 per minute to $0.136 per 

minute.  (Id. at 52).  If Qwest Corporation were to take such steps to increase access 

billings, it would surely be found in violation of its access tariffs.  The confidential 

record in this case shows that Farmers-Riceville, Superior, and Reasnor were billing 

IXCs for toll traffic that was routed to an exchange of an affiliated LEC, with the 

consequences described above.  (Tr. 158-59, 205-12, 250-57). 
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QCC provided convincing testimony that the traffic routing was concealed from 

the IXCs because telephone numbers of LEC B were assigned to traffic routed to the 

exchange of LEC A.  (Tr. 974).  QCC testified that IXCs would look at the telephone 

number and the local exchange routing guide and would assume a toll call was being 

delivered to a particular exchange.  Not until QCC conducted discovery in this case 

did it learn that the calls were not being routed as indicated by the telephone 

numbers.  QCC testified, and the Board agrees, that most of the LECs charged with 

laundering traffic were attempting to hide the true routing of traffic from QCC and 

other IXCs.  (Tr. 830-31). 

Superior's claims that it was providing FX service to FCSCs as a response to 

QCC's traffic laundering allegations are not persuasive.  The confidential record in 

this case provides detailed insight into the business relationships between Superior, 

the FCSCs, a broker, and Great Lakes.  (Confidential Exhibit 1, pp. 1275-1278).  In 

analyzing the business relationships between these four entities, the Board 

concludes there was no reason why an FCSC would have requested FX service from 

Superior and no credible evidence that it did.  Additionally, Superior's witnesses at 

the hearing admitted that there were no facilities between Superior and Great Lakes.  

(Tr. 2611-12, 2723-24).  This lack of facilities defeats the FX claim.  Overall, 

Superior's FX claim appears to be an after-the-fact attempt to apply the terms and 

conditions of its local exchange tariff to the FCSCs in order to deflect the traffic 

laundering charges brought by QCC.   
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Similarly, the confidential record in this case provides insight into the 

relationships between Reasnor, an FCSC, and Sully.  (Confidential Exhibit 1, pp. 58-

60, 215-23).  In analyzing the relationships between these three entities, the Board 

sees no reason why the FCSC would have requested FX service from Reasnor and 

no credible evidence that it did.  (Confidential Exhibit 1, pp. 215-23; Exhibit 1275, 

p. 70; Exhibit 49, p. 20).  Additionally, at the outset of this proceeding, the owner of 

Reasnor stated in an affidavit that the conference bridges for the FCSC were located 

in the Reasnor exchange, not the Sully exchange.  (QCC Initial Brief, p. 57; Affidavit 

of Gary Neil; Exhibit A to Reasnor's Motion for Summary Judgment, filed March 12, 

2007).  After the statements in the affidavit proved to be untrue, Reasnor argued that 

there was FX service between Reasnor and Sully.  Reasnor's FX claim was 

fabricated after-the-fact in order to deflect the traffic laundering charges brought by 

QCC. 

The Board notes that most of the specific details pertaining to QCC's traffic 

laundering charges in this case are protected by the confidentiality agreement among 

the parties.  Nevertheless, the Board has fully considered both the confidential and 

public record relating to this issue and finds that any intrastate toll calls that did not 

terminate in Farmers-Riceville's, Superior's, or Reasnor's certificated local exchange 

areas, but were assessed these companies' intrastate access rates, failed to meet 

the tariff requirements for billing intrastate switched access because they were not 

terminated in the exchange for which terminating access was billed. 
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c. Whether Great Lakes' and Superior's Traffic Terminated 
Within their Certificated Local Exchange Areas. 

 
IXCs' Position 

QCC asserts that Great Lakes is certificated by the Board, pursuant to Iowa 

Code § 476.29, to provide telecommunications service only in the Lake Park and 

Milford, Iowa, exchanges and that Great Lakes' local exchange tariff identifies only 

Lake Park and Milford as exchanges where Great Lakes provides service.  (QCC 

Initial Brief, p. 58; Tr. 2624-26; Exhibits 723, 1384-85).  QCC claims, however, that 

Great Lakes provides all of its services for FCSCs in Spencer, Iowa, despite not 

being certificated to provide service in that exchange.  (Id.; Tr. 2410-11, 2417, 2419-

20, 2461-62).  QCC argues that since Great Lakes is not certificated in the Spencer 

exchange, none of the FCSCs associated with Great Lakes and located in Spencer 

could be end users of Great Lakes' local exchange service, as required by the terms 

of the tariff.  (QCC Initial Brief, p. 60). 

QCC also states that Superior is not certified to provide service in the 

Spencer, Iowa, exchange, but rather is only authorized to provide service in the 

Superior exchange.  (Id. at 61).  All of Superior's FCSC traffic was terminated in 

Spencer.  QCC asserts that Superior's lack of certification in the Spencer exchange 

means that Superior cannot provide service to end users in Spencer.  (Id.). 

Respondents' Position 

Great Lakes responds by stating that the issue of its certification in the 

Spencer exchange was not included in QCC's complaint and the Board therefore 

PUBLIC VERSION



DOCKET NO. FCU-07-2 
PAGE 51   
 
 
should not make its determination regarding Great Lakes' assessment of access 

charges based on the certification issue.  (Great Lakes/Superior Reply Brief, p. 13).  

Great Lakes argues that it should be considered certificated in all of Qwest 

Corporation's exchanges in Iowa since that is what it proposed in its original 

application for a certificate of public convenience and necessity and because it 

adhered to the Board's certification process in good faith.  (Id. at 13-16).  Great Lakes 

also argues that it was never informed by the Board that its certificate or tariff were 

defective.  (Id. at 15). 

Superior responds to QCC's allegations by restating its earlier argument that it 

served its FCSC customers, located in Spencer, by its tariffed FX service.  (Exhibit 

1389). 

Analysis 

Great Lakes suggested that the issue of its certification in the Spencer 

exchange was not included in QCC's complaint and therefore, the Board should not 

consider the certification issue when determining whether Great Lakes appropriately 

assessed intrastate access charges.  (Great Lakes/Superior Reply Brief, p. 13).  The 

Board already considered this argument following a motion to exclude evidence filed 

by Great Lakes and Superior on November 12, 2008.  In that motion, Great Lakes 

and Superior asserted that the scope of their certificates is irrelevant and excludable 

evidence pursuant to Iowa Rule of Evidence 5.402.  The Board issued an order on 

November 26, 2008, denying Great Lakes and Superior's motion stating that the 
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evidence regarding the certificates was relevant to put QCC's claims into an 

appropriate context.  Because the Board has already ruled that evidence regarding 

Great Lakes and Superior's certificates is relevant, the Board will not revisit the issue 

now. 

Great Lakes' certificate of public convenience and necessity clearly states that 

Great Lakes is authorized to provide service in the exchanges identified in its tariffs.  

(Exhibit 1385).  Great Lakes' local exchange tariff states that it provides service in the 

Lake Park and Milford exchanges.  (Tr. 2461).  Great Lakes testified that it sought an 

amendment to its certificate by the Board to allow Great Lakes to provide service in 

the Spencer exchange, but a review of the certificate indicates that an amendment 

was not what was required.  Instead, Great Lakes needed to amend its tariff.  The 

evidence in the record demonstrates that Great Lakes did not amend its tariff to 

include the provision of service in the Spencer exchange and, therefore, Great Lakes 

is not authorized to provide service in the Spencer exchange.   

Pursuant to Iowa Code § 17A.14(4), the Board will take official notice of the 

North American Numbering Plan Administrator (NANPA) records, which show that 

Great Lakes was assigned telephone numbers only for the Lake Park and Milford 

exchanges.21  Based on these records, Great Lakes appears to have been using its 

Lake Park and Milford telephone numbers to terminate conferencing traffic in the 

Spencer exchange, where it was not approved to provide service.  The fact that 

                                            
21 The Board finds that these records are simple statements of fact, which are not subject to dispute.  
Therefore, fairness to the parties does not require an opportunity to contest the facts. 
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Great Lakes was not using Spencer, Iowa, phone numbers to terminate calls in the 

Spencer exchange supports the conclusion that Great Lakes is not certificated in the 

Spencer, Iowa, exchange and that it improperly assessed terminating access 

charges for intrastate toll traffic terminating in the Spencer exchange. 

With respect to Superior, both Superior's tariff and its Articles of Incorporation 

authorize it to provide service only in the Superior exchange.  (Exhibit 1387; Tr. 2605-

06).  The record reflects that Superior was terminating Superior's FCSC traffic in the 

Spencer exchange, where Superior is not certificated.  Even though Superior's local 

exchange tariff contains a FX offering, the service between the Superior exchange 

and the Spencer exchange was not FX service since none of the FCSCs obtained 

local exchange service, a prerequisite for FX service, pursuant to the terms and 

conditions of the tariff.  Therefore, the record supports the conclusion that Superior 

assessed intrastate switched access charges for FCSC traffic in an exchange where 

it does not have a certificate. 

B. Conclusions Regarding Tariff Issues 

For the reasons discussed above, the Board finds that none of the FCSCs 

associated with the Respondents were end users for purposes of the Respondents' 

intrastate exchange access tariffs, none of the intrastate toll traffic associated with 

the FCSCs terminated at an end user's premises, and much of the intrastate toll 

traffic associated with the FCSCs did not terminate in the Respondents' certificated 

local exchange area.  For each of these reasons, intrastate access charges did not 
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apply to calls to the FCSCs and should not have been billed to the IXCs for calls to 

numbers assigned to the FCSCs. 

Pursuant to the Board's authority set forth in Iowa Code § 476.3, the Board 

directs the Respondents to refund the improperly collected intrastate access charges 

to QCC and the IXC intervenors in this proceeding, AT&T and Sprint.  Because the 

precise amount of the refunds is not clear in this record, the Board asks QCC, AT&T, 

and Sprint to file their calculations of the amount of improper intrastate access 

charges they were billed by, and the amounts they paid to, the Respondents within 

30 days of the date of this order.  QCC, AT&T, and Sprint are authorized to conduct 

additional discovery from the Respondents if necessary to make those calculations. 

 
PUBLIC INTEREST ISSUES 

I. Whether the Sharing of Access Revenues Between the Respondents and 
the FCSCs is an Unreasonable and Discriminatory Practice. 

 
IXCs' Positions 
 

QCC asserts that the sharing of access revenues by a LEC with its alleged 

customers is abusive and constitutes an unjust and unreasonable practice under 

Iowa Code § 476.3.  (QCC Initial Brief, p. 77).  QCC claims that the FCSCs 

guaranteed a certain volume of traffic to the Respondents, some exceeding one 

million minutes of traffic per month.  (Id.).  QCC states that the FCSCs met and 

exceeded those promises and that all of the Respondents shared terminating access 

revenues with the FCSCs.  (Id.).  QCC argues that intrastate access service rates are 
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intended to cover the LEC's cost of providing intrastate access services and that if a 

LEC is able to share its access revenues with a FCSC, then those access rates 

cannot be cost-based and must be unjust and unreasonable.  (Id. at 77-79). 

QCC also argues that the access stimulation that occurred in this case 

promotes two forms of discrimination, in violation of Iowa Code § 476.5.  (Id. at 99-

100).  First, QCC claims that if the Respondents are correct that the FCSCs are 

considered local exchange customers, then the access sharing arrangements 

discriminate against other local exchange customers who do not receive similar 

access sharing payments.  (Id. at 99-101).  Second, QCC argues that FCSCs that 

share access revenues receive their telephone service without charge while other 

local exchange customers must pay for their service.  (Id.). 

Sprint asserts that the LECs' provision of intrastate access services is a 

monopoly because the IXCs, as purchasers of those services, have no real choice 

but to pay the LEC provider to terminate their calls.  (Tr. 1753-54).  Sprint argues that 

access services in general are priced higher than the actual cost of providing the 

service, but the access subsidies were not intended to fund the types of services 

provided by the FCSCs in this case.  (Id.). 

Similarly, AT&T argues that the higher access rates charged by rural carriers 

are meant to subsidize high cost rural access to the public switched network; the 

rates were never intended to allow LECs to shift the costs of conferencing services 

onto IXCs.  (Tr. 1659).  AT&T argues that the Respondents and their FCSC partners 
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are exploiting the access regime and asks the Board to expressly condition the 

granting of certificates of public convenience and necessity, issued pursuant to Iowa 

Code § 476.29(2), to LECs that do not participate in traffic stimulation.  (Id.).  AT&T 

also asks the Board to permit IXCs to withhold payments of intrastate access charges 

when the volume of traffic to a particular LEC increases suddenly.  (Id.). 

Consumer Advocate asserts that the Respondents have abused the switched 

access system, which was created for the express purpose of helping to pay the 

higher costs per customer incurred by LECs that serve low density service areas, in 

order to promote the universal availability of telephone service at reasonable retail 

rates.  (Consumer Advocate Initial Brief, pp. 4-5). 

Respondents' Positions 

The Respondents contend that determining the level of access rates is not the 

subject of this proceeding and that there is no legal support for the proposition that 

receipt of an enhanced rate of return on access charges is an unjust and 

unreasonable practice.  (ILEC Group Reply Brief, pp. 47-48).  The Respondents 

claim that the Board can only look at the level of access rates in a rate proceeding.  

(Id.). 

With respect to the allegations of unlawful discrimination, the Respondents 

generally argue that QCC failed to prove that the Respondents discriminated against 

other local service customers when they shared access revenues on a preferential 

basis with the conferencing customers.  (Id. at 66-68).  The Respondents claim that 
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the FCSCs were not similarly situated to any other local service customer (i.e., there 

were no other customers who performed marketing services for them in a similar 

manner), and therefore there was no discrimination.  (Id. at 66-68; Aventure Initial 

Brief, pp. 12-13). 

Analysis 

Considering the complete record in this case, the Board will not make a finding 

that revenue sharing arrangements are inherently unreasonable.  This record is 

focused on FCSCs and access stimulation schemes and lacks information about 

whether there are other revenue-sharing arrangements that may be reasonable or 

what the distinguishing characteristics of those services might be.  In the absence of 

a multi-service investigation, a broad finding of unreasonableness would be 

inappropriate and could have unintended consequences. 

The sharing of access revenues may often be an indication that a particular 

service arrangement is unreasonable.  If access rates are set at a level intended to 

recover the costs of providing access services, then a carrier's willingness to share a 

substantial portion of its access revenue with a FCSC is evidence that the carrier's 

rates are too high for the volume of traffic being terminated. 

In fact, it is the level of intrastate access rates, in part, that makes the access 

sharing possible and profitable for the Respondents in this case.22  The evidence 

                                            
22 The Respondents' interstate access rates were also a factor, and perhaps even the more important 
factor given the percentage of FCSC traffic that is interstate.  However, that part of this transaction is 
outside the Board's jurisdiction. 
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shows that some Respondents' access rates were as high as $0.136 per minute for 

terminating toll calls.  AT&T and the other IXCs argue that these higher access rates 

were intended, in part, to subsidize high cost rural access to the public switched 

network.  The IXCs argue that such subsidies should be limited to reasonable levels, 

if they are allowed at all.  When FCSCs get involved, however, the numbers can 

change very quickly.  For example, one Respondent (which billed more than $0.13 

per minute for access) billed QCC for an average of less than 600,000 access 

minutes per year prior to its involvement with FCSCs.  In the year FCSC services 

were initiated, the Respondent billed QCC for nearly 60 million access minutes, a 

100-fold increase in toll traffic.23  To the extent that per-minute rates at this level 

included an implicit subsidy, then this rapid 100-fold increase in access minutes 

produced an unreasonable result because it caused a similar increase in the subsidy 

without a matching increase in costs. 

The Board emphasizes that it is not making a determination in this case 

regarding the use or provision of access charges in general.  The Board's concern is 

that in circumstances like those presented in this case where (1) a carrier's access 

rates are set with reference to a relatively low historical volume of access services, 

(2) the current and future volume of those services is considerably greater, (3) the  

incremental cost of increased traffic is less than the charge per minute, (4) the carrier 

is willing to share a substantial portion of its access revenues, and (5) the carrier has 

                                            
23 Additional detailed evidence on this issue is available in the confidential portion of the record at 
Confidential Tr. 160; Confidential Exhibit 1, p. 123. 
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substantial market power, even monopoly power, over those services, then the result 

is an unreasonable rate or service arrangement, in the absence of any other factors. 

The Board also emphasizes that its finding that the Respondents' actions 

produced an unreasonable result regarding the assessment of access charges is not 

a basis for the Board's directive that the Respondents provide refunds or other 

retrospective relief to the IXCs.  Rather, the Board's finding that these actions 

culminated in an unreasonable outcome is only a basis for addressing this situation 

on a prospective basis. 

In an effort to curb this unreasonable result going forward, the Board is 

initiating a rule making to consider amendments to the Board's rules regarding high 

volume access services.  This rule making will be independent of any other rule 

making associated with access charges; it will solely address high volume access 

services and will propose methods to prevent these unreasonable results in similar 

situations. 

II. Whether the Board Should Restrict Conferencing Services that Promote 
Pornographic Content on Lines that Cannot be Blocked. 

 
IXCs' Positions 

QCC states that the traffic stimulation demonstrated in this case violates the 

public interest because it fails to protect children from communications involving 

pornographic content.  (Tr. 1304-06).  QCC argues that a significant portion of the 

traffic at issue in this case involved free "adult content" or pornographic calling and 

that parents do not have the ability to block these types of calls or to restrict their 
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children from accessing these services because they are accessed just like a toll call, 

without the traditional blocking methods associated with 900 prefixes, for example.  

(Id.). 

QCC claims that 47 U.S.C. § 223(c)"1" pertains to indecent content 

conferencing provided over toll-free lines.  (QCC Initial Brief, pp. 90-91)  QCC states 

that this statute and the FCC's decisions promulgated pursuant to the statute are 

intended to protect minors from indecent communications.  (Id.).  QCC provides the 

following quote from the FCC to support its position: 

We conclude that our regulations represent a narrowly 
tailored method of achieving a compelling government 
interest, namely, protecting children from indecent 
material.  The regulations are designed to make indecent 
communications available to adults who affirmatively 
request the service, but unavailable to minors ... .  Without 
the additional restrictions on access put in place by dial-a-
porn providers (scrambling, access codes, credit cards), 
children will still be able to gain access to indecent 
communications. 

 
In re:  Regulations Concerning Indecent Communications by Telephone, 5 FCC Rcd. 

4926, FCC 90-230, ¶ 16 (released June 29, 1990), aff'd, Information Providers 

Coalition for Defense of the First Amendment vs. FCC, 928 F.2d 866, 874-76 (9th 

Cir. 1991). 

Respondents' Positions 

Some of the Respondents contend that QCC's focus on the content of the 

calls is a diversionary tactic designed to create an emotional reaction and prejudice 

the Board's view of the case.  (ILEC Group Initial Brief, pp. 40-41).  Generally, the 
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Respondents assert that 47 U.S.C. § 223(c)"1" does not apply in this case, arguing 

that the statute only applies to pay-per-call services or 1-900 calls.  (ILEC Group 

Initial Brief, pp. 42-43).  Several of the Respondents claim that they were unaware of 

the content of the calls.  (Tr. 1995, 2131).  Other Respondents argue that there is not 

an Iowa statute that prohibits the transmission of indecent content over toll-free calls, 

such as the calls at issue in this case.  (Great Lakes/Superior Initial Brief, p. 41). 

Analysis 

In their briefs, QCC and the Respondents argue over whether 47 U.S.C. 

§ 223(c)"1" pertains to indecent content conferencing over toll-free lines.  While QCC 

asserts that the federal statute applies, it does not present evidence that the statute 

has been applied to restrict pornographic conferencing over toll-free lines.  Moreover, 

it is a federal statute, the enforcement of which is not for the Board.  Clear violations 

of the statute might be relevant to the Board's consideration of the reasonableness of 

the service, but that situation is not presented in this case. 

The evidence in this case shows that several Respondents partnered with 

FCSCs that provided free calling services for indecent or pornographic content.  (Tr. 

1054).  The record also shows that by using these free calling services, there were 

no technological measures in place to protect minors from making calls to access 

these pornographic services, such as a 1-900 number, which enables parents to 

place a block on the call.  (Tr. 1054-55).  The Board finds that the lack of any 
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mechanism for parents to regulate their minor children's access to pornographic or 

indecent services over the telephone is contrary to the public interest. 

The Board should not, and will not, attempt to regulate the content of 

telephone calls.  However, the agency has the authority to protect and promote the 

ability of parents to control access to obscene calling services in Iowa by their 

children, in order to promote the public interest.  Therefore, the Board will initiate a 

rule making, independent of the rule making for high volume access services 

discussed previously, to consider amendments to the Board's rules that are modeled 

after 47 U.S.C. § 223 and to restrict access to obscene calling services in Iowa. 

III. Whether the Board Should Address Aventure's Federal Universal Service 
Fund Support. 

 
IXCs' Positions 

QCC claims that the evidence in this case demonstrates that Aventure 

defrauded the federal USF by 1) seeking payments due exclusively to interactions 

with FCSCs; 2) inflating the number of lines it serves; and 3) inflating the number of 

exchanges it serves.  (QCC Initial Brief, pp. 88-89).  QCC states that Aventure's 

designation as an eligible telecommunications carrier (ETC) authorizes Aventure to 

seek payments from the USF and that the Board has jurisdiction over Aventure's use 

of USF money because the Board determines Aventure's designation as an ETC, 

pursuant to delegated authority.  (Id.).  QCC and AT&T ask the Board to revoke 

Aventure's ETC designation because of the alleged abuses of the high cost USF 

support.  (Id.; AT&T Initial Brief, pp. 36-41). 
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Respondents' Positions 

Aventure states that the IXCs did not raise the USF issue against Aventure in 

their formal complaint and therefore, they must initiate another complaint before the 

Board or FCC to properly address this issue.  (Aventure Brief, p. 4).  Nevertheless, 

Aventure states that the instructions on the FCC's line count form (Form 525) indicate 

that the FCC does not distinguish among different types of line uses.24  (Aventure 

Reply Brief, pp. 4-5).  Aventure states that such lines include all business class lines 

that are assessed the end user common line charge and therefore, Aventure 

contends, its practice of reporting lines provided for conference calling service is 

authorized by the FCC.  (Id.). 

Analysis 

QCC submitted evidence into the record that indicates Aventure received the 

majority of its USF support for conferencing services, that the line counts Aventure 

submitted may have included a substantial number of test lines, and that Aventure 

may have overstated the actual number of exchanges it served.  FCC Form 525, 

referenced by Aventure, appears to take count of bona fide customer lines.  Based 

on the Board's ruling in this order that the FCSCs were not end users, Aventure's line 

counts to the FCC on this form may be in error. 

In addition, Aventure stated at the hearing in this proceeding that it reported 

approximately 3,000 lines to the FCC for line count purposes.  (Tr. 2331, 2339).  

                                            
24 Aventure states that in columns 30 and 31 of Form 525, the ETC must report the number of lines for 
residential and single line business and the number of multi-line business lines. 
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However, most of these lines were for FCSC traffic and in fact, from late 2005 

through 2007, Aventure served only FCSCs.  (Tr. 2250).  Aventure obtained its first 

traditional customers in January 2008 and currently serves 140 traditional customers. 

It appears, based on the record, that Aventure is alone among the 

Respondents in reporting conference calling lines for USF purposes.  However, the 

administration of the federal USF is not this Board's responsibility or within its 

jurisdiction.  Therefore, the Board will report this information to the FCC for further 

action as the FCC deems appropriate.  Because the Board is not making a final 

determination regarding Aventure's status as an eligible telecommunications carrier 

for purposes of receiving federal USF, Aventure's argument that the issue was 

untimely raised by the IXCs is moot. 

IV. Whether the Board Should Address the Use of Telephone Numbering 
Resources for FCSCs. 

 
IXCs' Positions 

QCC asserts that the Respondents have abused numbering resources by not 

assigning numbers according to FCC requirements.  (QCC Reply Brief, pp. 39-41).  

Specifically, QCC states that thousands of phone numbers have been assigned to 

FCSCs that are not end users.  QCC asks the Board to use its authority to reclaim 

telephone numbers assigned to FCSCs.  (Id.).  Specifically, QCC cites to 47 C.F.R. 

§ 52.15(i)"5," which states: 

The NANPA and the Pooling Administrator shall abide by 
the state commission's determination to reclaim 
numbering resources if the state commission is satisfied 
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that the service provider has not activated and 
commenced assignment to end users of their numbering 
resources within six months of receipt. 

 
(Id.). 

Similarly, Sprint asserts that the Board has authority over the assignment of 

numbering resources and can remedy the invalid use of numbers.  (Sprint Initial Brief, 

pp. 40-41).  Sprint argues that to the extent some Respondents are providing 

services in violation of their certificates, the Board should report the information to 

NANPA or the FCC or should initiate a proceeding to reclaim those numbering 

resources.  (Id.). 

Respondents' Positions 

Great Lakes and Superior argue that the assignment and use of telephone 

numbers is not within the Board's authority and any finding on these matters would 

be an unlawful action.  (Great Lakes/Superior Reply Brief, pp. 31-32). 

Most of the Respondents argue that the Board has limited authority over 

telephone numbering resources, stating that most of that authority lies with the FCC, 

yet some of the Respondents agree the Board has delegated authority to reclaim 

telephone numbers.  (ILEC Group Initial Brief, pp. 54-56). 

Analysis 

With respect to the Board's authority and jurisdiction over telephone 

numbering administration, 47 U.S.C. § 251(e) provides: 

The Commission shall create or designate one or more 
impartial entities to administer telecommunications 
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numbering and to make such numbers available on an 
equitable basis.  The Commission shall have exclusive 
jurisdiction over those portions of the North American 
Numbering Plan that pertain to the United States.  Nothing 
in this paragraph shall preclude the Commission from 
designating to State commissions or other entities all or 
any portion of such jurisdiction. 
 

The NANPA and the Pooling Administrator are the impartial entities 

designated by the FCC to administer telephone numbering, including the assignment 

of telephone numbers.  State commissions have also been given a role in numbering 

administration, including reclamation.  Specifically, 47 C.F.R. § 52.15(i) grants state 

commissions the authority to reclaim telephone numbers. 

When the NANPA or the Pooling Administrator assigns blocks of telephone 

numbers, the service provider is required to begin assigning those telephone 

numbers to end users within six months.  Service providers confirm to NANPA or the 

Pooling Administrator that blocks of telephone numbers have been activated and are 

being assigned to end users.  If a state commission is satisfied that this is not the 

case, then the state commission can direct the NANPA or Pooling Administrator to 

reclaim any blocks of numbers that do not satisfy that criteria. 

The Board determined earlier in this order that the FCSCs associated with the 

Respondents are not end users because they did not subscribe to the terms and 

conditions of the Respondents' tariffs.  For Great Lakes in particular, the record in 

this proceeding indicates that since receiving a certificate in 2005, it has served only 

FCSCs.  (Tr. 2423).  Because FCSCs are not end users, Great Lakes should not 
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have numbers activated for pure FCSC use.  Therefore, the Board will direct the 

NANPA and Pooling Administrator to commence reclamation of Great Lakes' 

numbering resources. 

The remaining seven Respondents are directed to file reports with the Board 

within ten days of this order demonstrating whether they have any numbering blocks 

with no end users assigned and how many non-FCSC end users currently have 

numbers out of each block. 

Because the evidence in this record shows that Great Lakes and Aventure 

have few, if any, customers and that Great Lakes has provided service in an 

exchange that is not covered by its certificates, the Board will initiate a subsequent 

proceeding asking Great Lakes and Aventure to show cause why their certificates, 

issued pursuant to Iowa Code § 476.29, should not be revoked. 

V. Whether the Board Should Make a Declaratory Finding Regarding the 
Rural Exemptions Claimed by Aventure and Great Lakes. 

 
IXCs' Positions 

QCC asks the Board to make a declaratory finding pertaining to the rural 

exemptions claimed by Great Lakes and Aventure.  (QCC Initial Brief, p. 82).  QCC 

states that CLECs are permitted to claim a rural exemption under federal law and 

may charge higher interstate access rates than the ILEC serving the same exchange 

if the CLEC meets two conditions:  1) it must compete for customers with the ILEC, 

and 2) one hundred percent of the CLEC's customers must be located in a rural 

exchange.  (Id.).  QCC states that Great Lakes has no outside plant and serves only 
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FCSCs, therefore, it does not compete with QCC.  (Id. at 82-83).  QCC also argues 

that Aventure's true central office is in Sioux City, Iowa, which is a non-rural 

exchange and therefore does not qualify for a rural exemption.  (Id. at 84). 

Respondents' Positions 

Both Great Lakes and Aventure argue that they comply with their rural 

exemptions, which allows them to charge higher access rates than QCC and that the 

Board does not have jurisdiction to resolve the issue because it involves federal 

telecommunications policy.  (Aventure Initial Brief, pp. 2-3; Great Lakes/Superior 

Initial Brief, pp. 38-40). 

Analysis 

Pursuant to 47 C.F.R. § 61.26, a rural CLEC must meet specific requirements 

when serving in an exchange of a non-rural ILEC in order to charge interstate access 

rates higher than the ILEC's.  Failure to meet these requirements means that the 

rural CLEC's interstate access rates must mirror the interstate access rates of the 

ILEC. 

QCC admits that the rural exemption has no bearing on the intrastate access 

rates that are at issue in this proceeding.  (Tr. 832).  The Board's jurisdiction over 

access charges only pertains to intrastate switched access. 

Since the rural exemption provisions that QCC refers to relate to interstate 

access charges and this Board's jurisdiction is limited to intrastate access charges, a 

PUBLIC VERSION



DOCKET NO. FCU-07-2 
PAGE 69   
 
 
finding by the Board on this matter would be inappropriate.  The FCC will be informed 

of this situation by this Order and may take action, if appropriate. 

 
COUNTERCLAIMS 

I. Whether QCC and Sprint Engaged in Unlawful Self Help by Refusing to 
Pay Tariffed Charges for Switched Access. 

 
Reasnor's Position 

Reasnor contends that QCC and Sprint engaged in unlawful self-help by 

refusing to pay tariffed charges for intrastate switched access.  (Reasnor Initial Brief, 

pp. 39-40).  Reasnor argues that a carrier has the right to collect its tariffed charges, 

even when those charges may be disputed among the parties, and that QCC and 

Sprint not only withheld disputed charges, but also refused to make payments on 

undisputed access invoices in violation of the Telecommunications Act of 1976.  (Id. 

at 40-44).25  Reasnor also claims that QCC participated in call blocking by rerouting 

calls to other carriers and that Sprint choked traffic by moving FCSC traffic to limited 

capacity trunks in violation of Iowa Code § 476.20(1). 

IXCs' Response 

QCC responds that it was justified in withholding payments to Reasnor 

because the traffic in question was not subject to the switched access tariffs.  (QCC  

                                            
25 Tr. 2794-95; Reasnor Initial Brief, pp. 40-41, citing MGC Communications, Inc. v. AT&T Corp., 14 
FCC Rcd 11647, 11659 ¶ 27 (1999); Business WATS, Inc. v. American Tel. & Telegraph Co., 7 FCC 
Rcd 7942, ¶ 2 (1992); In re:  MCI Telecommunications Corp., 62 FCC 2d 703, 705-706 (1976); In re:  
Communique Telecommunications, Inc., 10 FCC Rcd at 10405 n. 73; Nat'l Communications Ass'n, 
Inc. v. AT&T Co., No. 93 Civ. 3707 (LAP), 201 U.S. Dist. LEXIS 951, 15-16 (W.D.N.Y. Feb 5, 2001). 
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Initial Brief, pp. 103-104).  QCC and Sprint argue that withholding payment of 

disputed access charges is permitted under the tariff dispute resolution provisions.  

(Id. at 105; Sprint Initial Brief, p. 34; Tr. 1715).  QCC contends that it did not engage 

in call blocking, but rather terminated a least-cost routing provision whereby QCC 

carried the traffic to various communities for other carriers.  (QCC Reply Brief, pp. 50-

51). 

Analysis 

There are two forms of self-help at issue here:  the first is QCC's and Sprint's 

actions in withholding payment of disputed access charges and the second is QCC's 

and Sprint's alleged call blocking. 

With respect to the first form of self-help, the Board finds that unilaterally 

withholding payment is not a preferred form of dispute resolution in economic 

disputes between carriers unless it is clearly contemplated under the applicable 

dispute resolution provisions, which it was not in this case.  However, based on the 

rulings the Board has made regarding the tariff compliance issues, specifically that 

terminating intrastate access charges were improperly assessed to the IXCs in this 

case, no money within the Board's jurisdiction is owed by QCC or Sprint to Reasnor 

or to any other Respondent and there is no need for any remedy in this case. 

With respect to the allegations of call blocking, the Board finds that there is not 

credible evidence in the record to support a finding that QCC engaged in call 

blocking.  The record indicates that QCC was acting as a least cost router for a 
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number of other IXCs.  Under least cost routing arrangements, IXCs contract with 

other carriers who can deliver toll traffic to certain locations at lower cost.  QCC 

states that when conferencing traffic began to peak, QCC sent notices to IXCs stating 

that it would no longer be the least cost router to certain exchanges in Iowa.  The 

Board finds that if there were undelivered calls to Reasnor, it is possible that this 

occurred after QCC ceased delivering calls as a least cost router for another carrier, 

which would not be an instance of call blocking. 

However, the Board finds that the evidence in the record supports a finding 

that Sprint engaged in call blocking by routing FCSC traffic to inadequate facilities, 

effectively choking the traffic.  In contrast to the actions taken by QCC, the record 

does not indicate that Sprint provided notice to any other party that it would not be 

delivering certain calls.  Sprint states that the measures it took when delivering calls 

were meant to protect its customers and its network, but these measures also 

prevented Sprint from being charged for terminating switched access on any calls 

that could not be delivered to a LEC associated with a FCSC.  Therefore, the Board 

finds that the measures taken by Sprint amounted to call blocking. 

Reasnor asks the Board to impose civil penalties if it finds that call blocking 

occurred.  Iowa Code § 476.51 provides that the Board is to give a utility written 

notice of a specific violation before civil penalties can be assessed.  Therefore, the 

Board places Sprint on notice that it improperly engaged in call blocking and any 
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subsequent findings of call blocking may result in the imposition of civil penalties 

pursuant to Iowa Code § 476.51. 

II. Unlawful Discrimination by QCC Through Payments to Customers 
 
Reasnor's Position 

Reasnor claims that QCC engaged in unlawful discrimination in violation of 

Iowa Code § 476.5 and 199 IAC 22.1(1)"d" because it makes payments to some, but 

not all of its customers.  (Reasnor Initial Brief, pp. 47-48).  Reasnor provided a list of 

21 agents for operator services to whom QCC pays special commissions based on 

the volume of traffic generated.  (Id. at 52-55; Confidential Exhibits 555-89).  Reasnor 

contends that the purpose of this marketing program is to stimulate the use of QCC's 

services in order to increase traffic volumes and revenues.  (Reasnor Initial Brief, pp. 

52-55).  Reasnor argues that QCC cannot complain that the Respondents have 

entered into marketing arrangements with conferencing companies to increase traffic 

levels when QCC hired agents to do the same.  (Id.). 

QCC's Position 

QCC responds that the agent programs noted by Reasnor involve hotels that 

offer operator services to their customers.  (Tr. 1110, 1312-13; Exhibit 1293).  QCC 

states that the end user of the operator service is the person making the call from the 

hotel and QCC charges those end users its tariffed rate plus the hotel's property-

imposed fee (PIF), which is also tariffed.  (Id.).  QCC claims that the PIF is sent to the 

agent, who presumably shares some or all of the PIF with the hotel.  QCC argues 
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that there is no act of discrimination because QCC follows its tariff and commissions 

are paid to sales agents, not to customers.  (Id.). 

Analysis 

This claim appears to be based on the premise that, through its operator 

services, QCC shares revenues with some customers by paying commissions based 

on the amount of traffic they generate.  The Board has previously held in this order 

that revenue sharing is not inherently unreasonable, so this counterclaim is 

unavailing.  QCC is not sharing its own revenues; it is collecting the PIF on behalf of 

the hotel.  Moreover, the record demonstrates that QCC is paying these commissions 

to sales agents, which is not at all similar to sharing revenues with a customer.  

QCC's practices in this area are not relevant to this case. 

III. Whether QCC Discriminated Against its Wholesale Carrier-Customers by 
Offering Them Unequal Discounts. 

 
Reasnor's Position 

Reasnor argues that QCC discriminates against its wholesale carrier-

customers by offering them unequal discounts in violation of Iowa Code § 476.3.  

(Reasnor Initial Brief, p. 54).  Reasnor provided the discount schedules that QCC 

offers to five of its wholesale customers.  (Confidential Exhibits 580, 582-85).  

Reasnor states that the carriers are substantially similar to each other, yet QCC 

provides the carriers unequal discounts based upon the same monthly revenues.  

(Reasnor Initial Brief, pp. 54-56). 
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Reasnor also alleges QCC is in violation of 47 U.S.C. § 254(g), which 

addressed geographic rate averaging (which requires IXCs to charge rates in rural 

and high cost areas that are no higher than rates in urban areas) and rate integration 

(which requires IXCs to charge rates in each state that are no higher than rates in 

any other state).  (Id. at 57). 

QCC's Position 

Regarding Reasnor's claim that QCC discriminates against wholesale carrier-

customers, QCC responds stating that it is appropriate for least cost routing to be 

structured with different rates for different IXCs because of different routing.  (QCC 

Reply Brief, pp, 48-49).  QCC contends that it is impossible to discriminate in the 

provision of wholesale long distance services to other IXCs because there is no 

monopoly, wholesale long distance services are fully competitive, and those services 

have been deregulated for many years.  (Id.). 

QCC responds to Reasnor's allegations regarding QCC violations of 47 U.S.C. 

§ 254(g) by stating that the rate averaging and rate integration requirements do not 

pertain to wholesale long distance contracts.  (Id. at 51).  QCC states that the 

requirements under § 254(g) require IXCs to offer the same prices to subscribers; 

carriers purchasing wholesale services from QCC are not subscribers under this 

provision.  (Id.). 
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Analysis 

Reasnor argues that QCC is engaged in unlawful discrimination by offering 

different service discounts to different wholesale customers.  However, that situation 

is not comparable to the Respondents' activities in this case.  QCC is offering 

discounts in a competitive market that is deregulated and detariffed because market 

forces are believed to be sufficient to ensure nondiscriminatory treatment.  If QCC is 

overcharging a wholesale customer, presumably some other provider will step up and 

offer cheaper service to that customer.  Reasnor has not shown a market failure that 

could potentially justify re-regulation. 

Reasnor also argues that QCC's wholesale rates are in violation of the 

prohibition of geographic deaveraging, but the FCC's rate integration and rate 

averaging rules under 47 C.F.R. § 1801 pertain only to retail subscribers not to the 

wholesale carriers that deliver toll traffic. 

Finally, Reasnor's claims that QCC is somehow providing preferential 

discounts to its local exchange affiliate appeared for the first time in Reasnor's initial 

brief.  The Board finds that Reasnor raised this claim too late into the proceeding and 

therefore, the Board will not consider it. 

IV. Conclusions. 

The Board will deny Reasnor's counterclaims against QCC for alleged self-

help and unlawful discrimination.  The Board finds that the evidence in the record 

supports a finding that Sprint engaged in call blocking.  Therefore, the Board places 
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Sprint on notice that it improperly engaged in call blocking and any subsequent 

findings of call blocking may result in the imposition of civil penalties pursuant to Iowa 

Code § 476.51. 

 
MOTION TO STAY PROCEEDINGS 

On August 17, 2009, Great Lakes and Superior filed a joint motion to stay the 

issuance of a final order in this proceeding.  In support of its motion, Great Lakes and 

Superior state that because only a small portion of the traffic at issue in this case 

deals with intrastate calls (the majority of the call traffic being interstate in nature), 

this case is preempted by the FCC.  Great Lakes and Superior filed a Petition for 

Declaratory Ruling and a Petition for Preemption with the FCC on August 14, 2009,26 

seeking a ruling that all matters relating to interstate access charges are exclusively 

within federal jurisdiction and seeking that the FCC preempt any Board action that 

encroaches on that jurisdiction.  Great Lakes and Superior supplemented its motion 

on August 21, 2009. 

On August 24, 2009, Aventure joined in Great Lakes and Superior's motion. 

On August 28, 2009, QCC, AT&T, and Sprint filed resistances to the motion all 

of which generally argue that the Board is within its jurisdiction to determine this case 

because it is authorized to interpret the Respondents' local exchange tariffs, which is 

the basis for this complaint.  The IXCs also argue that the motion is impractical 

                                            
26 See "In the Matter of Petition for Declaratory Ruling to the Iowa Utilities Board and Contingent 
Petition for Preemption," WC Docket No. 09-152 (filed August 14, 2009). 
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because it is attempting to stay an order that is based on a decision that has already 

been announced.27 

On August 31, 2009, Consumer Advocate filed a resistance stating that the 

Board has the authority to determine QCC's complaint with respect to intrastate 

traffic. 

On September 1, 2009, Great Lakes and Superior filed a motion for leave to 

file a reply supporting its August 17, 2009, motion as well as its reply and generally 

restate their earlier arguments. 

The Board has considered the motion and the responses and finds that the 

motion is improper.  The Board announced its decision at the August 14, 2009, 

decision meeting stating its findings regarding QCC's complaint with respect to the 

intrastate portion of traffic that is at issue here.  The Board is aware of its 

jurisdictional limitations with respect to interstate and international traffic and as such 

has limited its findings in this final order to the intrastate issues raised in QCC's 

complaint.  Therefore, the Board will deny Great Lakes and Superior's motion. 

 
FINDINGS OF FACT 

1. The FCSCs did not subscribe to the Respondents' intrastate switched 

access or local exchange tariffs. 

                                            
27 A decision meeting in this matter was held by the Board on August 14, 2009, at which the Board 
announced its findings regarding QCC's complaint. 

PUBLIC VERSION



DOCKET NO. FCU-07-2 
PAGE 78   
 
 

2. FCSCs are not end users as defined by the Respondents' tariffs. 

3. The Respondents did not net, or offset, fees to the FCSCs. 

4. Certain Respondents improperly backdated bills and contract 

amendments to misrepresent transactions with the FCSCs. 

5. The Respondents did not provide local exchange service to FCSCs 

through special contract arrangements. 

6. The Respondents and FCSCs acted as business partners. 

7. The filed tariff doctrine does not apply to the Respondents in this case. 

8. The sharing of revenues between Respondents and FCSCs is not 

inherently unreasonable, but may be an indication that a particular service 

arrangement is unreasonable. 

9. At least one Respondent has improperly assigned all of its telephone 

numbers to FCSCs, which are not end users. 

10. The intrastate toll traffic did not terminate at the end user's premises. 

11. The intrastate toll traffic, including international, calling card, and 

prerecorded playback calls, did not terminate within the Respondents' certificated 

local exchange areas and were not subject to intrastate terminating access charges. 

12. Some Respondents engaged in traffic laundering by billing the 

terminating access rates of one LEC for calls that terminated in a different LEC's 

exchange. 
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13. Several Respondents partnered with FCSCs that provided free calling 

services for obscene or pornographic content creating an inability for parents to 

regulate their children's access to pornographic services over the telephone, which is 

contrary to the public interest. 

14. QCC did not engage in unlawful discrimination. 

15. QCC and Sprint withheld payment of access charges, but no remedy is 

necessary or appropriate. 

16. Sprint blocked calls and is notified that it may be assessed a civil 

penalty for a future infraction. 

CONCLUSIONS OF LAW 

The Board has jurisdiction of the intrastate claims in this matter pursuant to 

Iowa Code chapter 476. 

ORDERING CLAUSES 

IT IS THEREFORE ORDERED: 

1. The Board finds that the Respondents named in this complaint violated 

the terms of their access tariffs when they charged QCC, Sprint, and AT&T for 

terminating switched access fees for the traffic at issue in this case. 

2. The Board directs the Respondents named in this complaint to refund 

the terminating switched access fees charges associated with the delivery of 

intrastate interexchange calls to numbers or destinations assigned to or associated 

with FCSCs and that were paid by QCC, Sprint, or AT&T.  The Respondents are also 
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directed to credit QCC, Sprint, and AT&T for any such charges that were billed but 

not paid. 

3. The Board directs QCC, Sprint, and AT&T to file their calculations of the 

amount of terminating switched access fees for the traffic at issue in this case and 

eligible for refund or credit within 30 days of the date of this order.  QCC, Sprint, and 

AT&T are authorized to conduct additional discovery to make those calculations if 

necessary. 

4. All of the Respondents, with the exception of Great Lakes, are directed 

to file reports with the Board within ten days of the date of this order stating whether 

they have any telephone numbering blocks that are not assigned to end users and 

state how many non-FCSC end users currently have numbers out of each telephone 

numbering block. 

5. The motion to stay proceedings filed in this docket on August 17, 2009, 

by Great Lakes and Superior is denied. 

6. Sprint is hereby on notice that it improperly engaged in call blocking in 

the manner described in this order, in violation of Iowa Code § 476.20, and any 

subsequent violations of the same statute, rule, or Board order may result in the 

imposition of civil penalties pursuant to Iowa Code § 476.51. 
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7. The North American Numbering Plan Administrator and the Pooling 

Administrator are directed to commence reclamation proceedings of all blocks of 

telephone numbers assigned to Great Lakes Communications Corp. 

      UTILITIES BOARD 
 
 
       /s/ Robert B. Berntsen                       
 
 
       /s/ Krista K. Tanner                            
ATTEST: 
 
 /s/ Judi K. Cooper                             /s/ Darrell Hanson                              
Executive Secretary 
 
Dated at Des Moines, Iowa, this 21st day of September, 2009. 
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