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Re:  Written Ex Parte Filing, Terrestrial Use of the 2473-2495 MHz Band for Low-Power Mobile Broadband Networks, IB Docket No. 13-213
Dear Ms. Dortch:

This responds to certain more recent filings by Public Knowledge and New America/Open Technology Institute.
  While I appreciate that these organizations have been attempting to move this proceeding forward to a conclusion, I would also like to address certain important discrepancies and problems created by their recent correspondence with the Commission.
In a joint letter to the Commission in early June of this year, Public Knowledge and New America/Open Technology Institute stated:

Although Globalstar has a legitimate claim to prioritized use of the licensed portion of Channel 14 where and when it actually commences service, the advocates noted that Globalstar is highly unlikely to deploy immediately on a nationwide basis.  Channel 14 WiFi spectrum should not lie fallow in schools, libraries and other venues in urban areas if it can be accessed on a secondary basis without interfering with TLPS deployments. (Bold/italics added). 

A week later, these organizations jointly submitted a letter to the Commission stating:
Unlike in the  Booster Order, where the Commission merely assumed that licensees would not "unreasonably deny" third parties access, Globalstar could be required to permit such sharing subject to a reasonable administration fee.  Globalstar would revoke such permission where either (a) the third parties cause interference of a type and manner that would require Globalstar to abate the interference were it running the access point; or (b) Globalstar begins to deploy in the market area.  (Bold/italics added). 

Last week, a representative from New America/Open Technology Institute met with Erin McGrath, Wireless Counsel to Commissioner Michael O’Rielly.  In follow up to that meeting, the representative submitted a letter stating:
Unlike in the Booster Order, where the Commission merely assumed that licensees would not "unreasonably deny" third parties access, Globalstar should be required to permit such sharing.  Globalstar could be allowed to revoke permission in a specific location where either (a) the third parties cause interference of a type and manner that would require Globalstar to abate the interference were it running the access point; or (b) Globalstar has deployed and commenced operations in that location within an initial period (e.g., 5 years) after the effective date of the Commission’s order.  (Bold/italics added). 

Based on the most recent letter, which was filed only by New America/Open Technology Institute, one might assume that Public Knowledge does not support the apparent change in position from their prior joint statements.


When Public Knowledge and New America/Open Technology Institute filed their joint statements in June of this year, they acknowledged that Globalstar has “a legitimate claim to prioritized use of the licensed portion of Channel 14 where and when it actually commences service.”  They further jointly acknowledged that any permitted shared use would be on a “secondary basis.”  In analogizing a sharing scheme implemented in Channel 14 to one implemented in the “Booster Order,” Public Knowledge and New America/Open Technology Institute stated that Globalstar “should” be required to permit sharing but that this would be subject to a “reasonable administration fee.”  Finally, with regard to any deployed “shared” operations, these organizations jointly stated:  “Globalstar would revoke such permission where 
. . . (b) Globalstar begins to deploy in the market area.”

Now, two months later and without explanation, New America/Open Technology Institute has seemingly changed its position from that offered jointly with Public Knowledge two months ago.  New America/Open Technology Institute now makes no mention of a “reasonable administration fee and, nevertheless, states that Globalstar “should” be required to permit sharing.  Even more troubling is that New America/Open Technology Institute now apparently believes that after an initial TLPS deployment period, Globalstar would lose its prioritized terrestrial rights in those geographic areas where shared, unlicensed access has been deployed.  In other words, despite what Public Knowledge/Open Technology jointly stated in their June letters, Globalstar could not revoke permission for shared, unlicensed operations unless the operator creates impermissible interference.  This is despite the fact that terrestrial rights in the upper half of Channel 14 would only arise because of ATC authority granted based on Globalstar’s MSS spectrum rights.  
At the very least, New America/Open Technology Institute implies that Globalstar would lose a portion of its prioritized terrestrial rights to its licensed spectrum after some initial deployment period for TLPS, and potentially in vast areas of the country.  No legal rationale is given for proposing such a scheme where the holder of licensed spectrum rights loses its priority on account of unlicensed operations commencing in the licensed territory, and during the term of the license.  Moreover, such a decision would not be a logical outgrowth of the Notice of Proposed Rule Making issued in this proceeding.  There was no indication whatsoever in the original Notice that Globalstar could lose its priority rights in the upper half of Channel 14 to unlicensed operations, and no issues or questions were raised in the Notice that would have caused Globalstar to believe it should address this issue during the proceeding, let alone during post-circulation deliberations.
Pursuant to section 1.1206(b)(2) of the Commission’s rules, 47 C.F.R. § 1.1206(b)(2), this ex parte notification is being filed electronically for inclusion in the public record of the above-referenced proceeding.
Respectfully submitted,

/s/ Kevin G. Rooney
Kevin G. Rooney
cc:  Commissioner Michael O’Rielly

       Erin McGrath

� As with my letter of July 5th, these comments are offered for the Commission’s review and represent the personal views and opinions of the undersigned counsel.  This letter does not represent the views of undersigned counsel’s firm, or any of its clients, or necessarily any particular stakeholder or party in this proceeding.


� See Letter from Harold Feld and Michael Calabrese to Marlene Dortch, Secretary, FCC, IB Docket No. 13-213 (June 6, 2016).


� See Letter from Harold Feld and Michael Calabrese to Marlene Dortch, Secretary, FCC, IB Docket No. 13-213 (June 13, 2016).


� See Letter from Michael Calabrese to Marlene Dortch, Secretary, FCC, IB Docket No. 13-213 (August 15, 2016).
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