


From: Donald Evans <evans@fhhlaw.com>
Sent: Tuesday, July 26, 2016 5:53 PM
To: Jill.Spriinger@fcc.gov; Stephen Delsordo
Cc: Densmore, Julie
Subject: FW: TCNS 138237 disagreement with Tribe 
 
Dear Jill:
  
    Julie Densmore forwarded to me, as the attorney for the tower constructor in this matter, the email thread below regarding the demand by the Upper Sioux tribe for $2000 to review a proposed site construction.  I have in recent months talked with Steve, Ann, Jeff and Chad regarding the increasingly problematic fees that some of the tribes are demanding in order to sign off on site constructions.  I say “demanding” because they have come to understand that the Section 106 process cannot continue unless they have given their consent, and they will not give their consent until they are paid whatever fee they set.  I have urged the Commission to take action more generally to set some sort of rational boundary to these fees; without such a boundary, the fees, as dictated by the laws of economics, will simply continue to rise higher and higher because there is no other economic check and the tribes effectively have absolute power over the tower constructors.
     I am writing now because when I originally expressed my alarm at the accelerating fee demands a few months ago, the highest fee I knew of was $1000 for a site review.  In the intervening months, I have seen a tribe demand $1,500 and be offended that anyone would suggest that that fee is too high.   With your determination a couple of weeks ago that a fee of $2,000 (including both the original review and a site visit) is reasonable, we have crossed another thousand dollar threshold.  From our perspective, it is impossible to see how a review process that originally was done at the tribe’s own expense or for a small fee of less than $200 now routinely commands between $400 and $1,500 dollars.  That figure will, we presume, rise to $2,000 after your ruling, with no end in sight.  I’d like in this light to offer the following observations:
 
1.         The Guidance provided by the Advisory Council on Historic Preservation (ACHP addresses specifically the issue of compensation for professional services.  At p.4 of the ACHP’s 2002 Guidance Memorandum (“Fees in the Section 106 Process”) ACHP makes very clear that “”[i]f an agency or applicant attempts to consult with an Indian tribe and the tribe demands payment, the agency or applicant may refuse and move forward.”    Similarly in its 2004 “Voluntary Best Practices for Expediting the Process of Communications Tower and Antenna Site Review pursuant to Section 106 of the National Historic Preservations Act”, the FCC observed that when an agency or applicant requests that a tribe provide consulting services in connection with a proposed tower, payment to the tribe may be appropriate.  Id., at p.14. However, the Commission went on to stress that “to the extent compensation should be paid, it should be negotiated between the Applicant and the Tribe.” Any such payment should only cover Tribal costs under the model USET cost recovery schedule. Id. (Emph. added).  Despite these clear guidelines derived from the agency charged most directly with setting standards for the Section 106 process, the tribes have adopted the stance that their fee demands are absolute, non-negotiable, and entirely within their discretion to set.  This plainly is not the law, nor should it be.  Under ACHP standards, if the tribes and the applicant cannot agree on a reasonable fee for work requested, then the matter can be considered closed.  I am sure you are familiar with these guidelines, yet there is no indication that they were applied here.
 
2.         You seem to have looked into this matter as though only one tribe was involved.   There were actually 32 different tribes who self-denominated this area as being of interest to them.   The multitude of tribes expressing interest is an important element in this equation.  The FCC system sent TCNS notices to all of them.  The proponent has already paid almost $10,000 to various tribes for this one site, with a number of tribes still up in the air.  All of them could theoretically demand an additional $1000 fee to visit the site as being within their “area of interest” -- on top of their original fee, as the Upper Sioux did here.   As I pointed out in my May 3, 2016 Petition for Declaratory Ruling, the vagueness of the standard defining what constitutes an appropriate area of interest for a tribe has led to tribes taking an extremely expansive view of what territories constitute their area of interest.  Frequently ten or twenty tribes claim overlapping areas of interest in the same spot with no coordination among the tribes.    As it is, many sites are subject to review by multiple tribes, and invariably none of them end up having any actual connection with the particular site but must be paid a fee to confirm that fact.   In an efficient system, if there were a genuine justification for a site inspection, a representative of one tribe could handle the matter in a single visit and report the results to all other interested tribes.   As these fees continue to multiply and spiral out of control, the cost of building towers has increased dramatically, necessarily impeding, delaying, and limiting such construction for no good reason.  In evaluating what is a reasonable fee for a particular tower review, the Commission should consider the sheer number of tribes involved and the cost to the proponent and to society itself in enabling these wasteful and unnecessary reviews.
 
3.         It is also not clear that you considered the original $1,000 that had already been paid for the tribe’s review.  A thousand dollars is a lot of money, and that initial review should have gone a long way to resolving whether the tribe has any historical connection with the property in question.  We would have expected that the Commission would have made sure that there was some reason, based on the tribe’s presumably extremely extensive initial review process, to explain why the tribe felt that this site visit was required.  Such a showing would have addressed everyone’s concerns about whether a second site survey was genuinely required and, if required, whether there was a balance remaining from the prior payment available to pay for this visit.  Yet there is no indication that even that small level of justification by the tribe was requested.
 
4.         In that connection, the fact that a local SOI archaeologist had already conducted a records search and an on-site survey of the site, including a shovel test, with negative results should have raised the bar significantly to justify a further survey by the tribe at the proponent’s expense.   There were very ample grounds in the record to establish that this site has little likelihood of containing historic properties.  The property in which the project is proposed has been graded and excavated, and the archeologist noted that half of the project site itself is composed of previously disturbed soil.   Where the land has already been used commercially, the soil has been significantly disturbed due to excavation activity, and a shovel test undertaken by a professional archeologist has found no reason to believe that historic artifacts would be present, the likelihood that historical artifacts would be discovered at this point was miniscule.  The burden should have been on the tribe to justify another costly survey beyond the mere fact that the site is within 100 miles of its area of interest. The Commission’s reasonableness inquiry must necessarily include an understanding of the nature of the proposed construction and the existing conditions at the site.  It makes little sense to even consider a tribal review for projects involving sites with no ground penetration, sites on parking lots, sites on fill dirt in landfills, etc.
5.         The Commission should also have considered what went into the $1000 fee demanded by the Upper Sioux.  As noted above, the fees charged by tribes should only cover their costs.  Did this involve travel time by qualified tribal experts?  How many hours were to be involved?  What were the tribal representatives going to be doing and what are their qualifications?  How much were the representatives to be paid and how much is going to the tribe as an “administrative fee?” All of these issues should have been factored in to whether a thousand dollars was a reasonable fee to request.  Yet none of these answers were provided.  Additionally, this same level of inquiry should have been conducted on the original amount paid the tribe to determine if in fact there is a balance unspent that should either be returned to the proponent or, at a minimum, applied to the new work they believe is needed.
 
6.         In assessing reasonableness, the Commission should also take into account that until recently the review fees charged by tribes were nominal and the number of tribes involved was relatively small for any one site.  Many tower constructors enter into fixed contracts for the construction of towers, taking into account the various fees (zoning, historical review, tribal review, environmental assessment, etc.) that typically come into play in the construction process.   No one could have guessed that the tribal fee component in this process would jump up by a factor of several thousand percent in the first half of this year without any change in the underlying economics.  Prices do not normally rise so dramatically outside of crisis conditions, so there was no reason for anyone to anticipate such a huge jump in these fees.  Under a typical fixed fee arrangement between a tower constructor and the party for whom the tower is built, the tower constructor is saddled with bearing this increase.  The tribal fees have gotten to the point where the construction of a tower is often a money-losing proposition, one which discourages the construction of new towers and saddles small companies in this business with looming failures.   Given the national priority that the Commission has established for broadband roll-out, the tribal review process is running directly counter to the Commission’s stated objectives.   If fees are going to be allowed to double or quadruple, they should only be allowed to do so gradually and only after the Commission considers what has been going on, absent some urgent circumstance.   As I indicated in the May 3 Petition, there is a threshold question about whether the enormous cost in time and delay devoted to these tribal investigations is in the public interest.   Before imposing this burden on the tower industry and society itself, the Commission should conduct research into the number of times historical tribal artifacts been found out of the hundreds of thousands of times these inquiries have been made.  At some point, the societal cost outweighs any societal benefit – including any benefits to the tribes.  An alternative and more targeted method of protecting legitimate tribal interests should be developed.   One such alternative would be an insurance plan that would make whole all those involved in the process of constructing a site if Indian artifacts were found.  This would provide assurances to the Indians that their artifacts would be preserved by removing any incentive for those involved not to self-report the discovery of any such artifacts they might encounter. 
 
7.         Finally, there is the underlying issue of whether this type of construction is a federal undertaking at all, as the Court of Appeals viewed it in CTIA v. FCC, 466 F. 3d 105 (D.C. Cir. 2006).  I here incorporate by reference the discussion by PTA-FLA, Inc. in my May 3 Petition for Declaratory Ruling where I pointed to both the language of the Court’s opinion in CTIA (which assumed that only towers subject to FCC registration or environmental assessment were to be covered by the 106 process) and the language of Section 106 itself, which contemplates that any historical review required by Section 106 must occur prior to the license being issued (a circumstance not normally present in tower construction associated with non-site specific licenses). 
 
    May I respectfully request that you revisit your decision here not only in light of the particular circumstances of this site but the likely effect on the thousands of other sites that will be affected by this in the months ahead?
 
                                                                                                
                                                                                                            Thanks,
 
                                                                                                            Donald Evans
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