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I. IN11OXO'ICN

1. In a Notice, released January 28, 1992,1 the cornnission
initiated this rulemaking to review the lawfulness and future application of
the tariIffomearance rules we adopted nearly a decade ago in Cong;titive
carrier. In particular, we sought corrment on whether, in light of
intervening court decisions and a challenge to those rules by the American
Telephone and Telegraph Coopany (AT&T), the Coomission had authority under
the camumications Act of 1934 (camumications Act or ~ Act) "to continue
to peItnit nondaninant carriers not to file tariffs." we also sought
corrment on regulatory alternatives in the evrt we determined that our
existing tariff fomearance rules were unlawful.

2. In response to the Notice, we have received and reviewed
corrnants fran more than 40 parties representing virtually every segment of
the interstate telecamumications industry, including ~ong distance carriers,
local exchange carriers, and telecamumications users. on the basis of this
record, we now conclude that our existing tariff forbearance rules are lawful
and serve the public interest. Accordingly, we reaffinn our decision in
Coopetitiye Carri.§r that ~stic carriers classified as "nondominant" and
subject to fomearance may, but need not, file interstate tariffs.
Consequently, we do not address the additional issues raised in the Notice,
which were conditioned upon a contrary finding.

1 Tariff Filing RequirE!lIleDt.s for Interstate Cgmpn Carriers (CC Docket
No. 92-13), Notice of Proposed Rulemaking, 7 FCC Red 804, 57 Fed. Reg. 6487
(1992) (Notice).

2 Policy and Rules Concerning Bates for carpetitiye Cgrmon Carrier
seIVices and Facilities Authorizations Therefor (CC Docket No. 79-252)
(COIJpetitiye carrier), Notice of Inquiry and Proposed Rulemaking, 77 FCC 2d
308 (1979) (CQmpetitive Garrier NOtice); First Report and Order, 85 FCC 2d 1
(1980) (First Report); Further Notice of Proposed Rulemaking, 84 FCC 2d 445
(1981) (GaJpet.itiye carrier Further NOtice); second Report and Order, 91 FX
2d 59 (1982) (Second R§port), ~., 93 FCC 2d 54 (1983); Second Further
Notice of Proposed Rulemaking, FCC No. 82-187, 47 Fed. Reg. 17,308 (1982);
'!hird Further Notice of Proposed Rulemaking, 48 Fed. Reg. 46,791 (1983);
Third Report and Order, 48 Fed. Reg. 46,791 (1983); Fourth Report. and Order,
95 FCC 2d 554 (1983) (Fourth Report) i Fourth Further Notice of Proposed
Rulemaking, 96 FCC 2d 922 (1984); Fifth Report. and Order, 98 FCC 2d 1191
(1984) (Fifth Report), ~., 59 Rad. Reg. 2d (P&F) 543 (1985); Sixth
Report and Order, 99 FCC 2d 1020 (1985) (Sixth RePort), ~ ~

Telecgmnmications COm. y. FCC, 765 F .2d 1186 (D.C. Cir. 1985) (M;I y. FCC).

3 Notice, 7 FCC Red at 805, para. 8.

4 ,Ig.

5 A list of the parties participating in this proceeding is attached
hereto as AI:Pendix A.
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II. JW:]QUH)

A. The Cgrpetitiye Carrier Proceeding

3. until the 1960s, AT&T, through its then-subsidiary Bell
Operating Catpanies and in cooperation with sane 1600 independent local
telephone cc:rrpanies, provided virtually all interstate telephone service.
Corcpetitive entry into interstate carm:>n carriage began on a small scale in
1969, when the Comnission authorized Microwave Corcrm..U1ications, Inc. (now loCI)
to construct and operate microwave circuits between Chicago and St. Louis for
the provision of point-to-point carm:m carrier service. 6 Throughout the
1970s, the carmission expanded in increments the categories of services
subject ~o coopetitive entry.7 Following the D.C. Circuit's Execunet
decision, we Fed interstate services generally to corcpetition by the end
of the decade.

... The Ccmnission initiated the CgJpetitive Carrier proceeding in
1979 to examine the proper scope of regulation in the new era of corrpetition
and, in particular, to consider amencinent of the tariff filing requirerrents
for corcpetitive telecommunications common carriers. 10 we proposed'to apply
different rules to different carriers depending upon the extent of their
market power. "Daninant" carriers -- primarily AT&T and its then-affiliated
Bell Operating Coopanies -- would continue to be subject to full tariff
regulation. 11 For the new coopetitive (or "nondorninant") c~riers, which
lacked market power, we proposed a rrore light-handed approach. 1

5. The Ccmnission posited in CgJpetitive carrier that nondaninant
carriers, precisely because they lacked market power, would be unable to
charge unjust and unreasonable rates in violation of Section 201 (b) of the
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Corrmunications Act,-13 or to discri.mi.nate unreasonably in violation of Section
202 (a) of the Act.14 we tentatively concluded that, in these circumstances,
traditional tariff regulation of nondaninant carriers not only was
unnecessary to ensure lawful rates, but actually could be counterproductive:
it could raise carrier costs (and rates), delay new services, and encourage
collusive pricing. 15

6. As an initial step in the regulatory reform process, we adopted
a "streamlined" form of tariff regulation for nondaninant carriers, which
included reduced notice periods and cost SUWOrt requirements for tariff
filings, and the requirement that Partiel seeking suspension of such filings
overcare a presunption of lawfulness. 1 Concurrently, however, we sought
comnent on two alternatives to streamlining. Under one option, the
Ccmnission would "forbear" fran exercising the full range of its Title II
regulatory powers, including tariff regulation, while continuing to apply the
Act's i'fstantive ratemaking standards contained in sections 201 (b) and
202 (a) . Under a second, "definitional option, " we would find
telecorrmunications provi<frs that lacked market power not to ~ "conmon
carriers" under the Act, and thus subject to broad deregulation. 1

7. In the second Report, issued in 1982, we adopted the
fOrbearan~ option, without ruling on our authority to pursue a definitional
awroach. Proceeding in a cautious, incremental manner, we applied
forbearance first to resale carriers, ordering that such carriers "no longer
need adhere to .•. the tariff filing requirements of section 203. ,,21 The
substantive standards contained in sections 201 (b) and 202 (a) thereafter
would be enforced against such carriifs primarily through the conplaint
process under section 208 of the Act. In 1983, the Ccmnission extended

13 47 U.S.C. § 201 (b) .

14 Id. § 202(a); ~ competitive carrier Notice, 77 FCC 2d at 334-38.

15 Competitive carrier Notice, 77 FCC 2d at 313-14, 358-59.

16 First Report, 85 FCC 2d at 30-40.

17 Cglpetitiye carrier Notice, 77 FCC 2d at 359-63; ~ Corrpetitive
carrier Further Notice, 84 FCC 2d at 471-91.

18 Competitive carrier Notice, 77 FCC 2d at 363-68.

19 ,lg.; ee Cgxpetitiye carrier Further Notice, 84 FCC 2d at 463-70.

20 91 FCC 2d at 61-62 & n.?

21 ld. at 73.

22 47 U.S.C. § 208; ~ second RePort, 91 FCC 2d at 70-71. We also
noted that we could "reircpos[eJ ... the tariff filing requirerrent" at a later
tirre in the "unlikely event" that the cooplaint process proved. inadequate to
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this peonissive detariffing treatment to" other nondorninant c~~iers,

including so-called "specialized carriers" such as M:I and US Sprint, and,
a year later, we accorded such

2
treatment to virtually all remaining

categories of nondaninant carriers. 4 -

8. The cemnission converted its permissive detariffing rul~5 into
a mandatory detariffing requirerrent, for nondcminant carriers in 1985. The
United States Court of Appeals for" the District of Columbia Circuit vacated
and remanded that decision, holding that the FCC lacked statutory authority
to prohibit carriers fran filing tariffs. 26 The court, however, explicit1'/
did "not {fam the question whether the FCC i s earlier permissive orders are
invalid," and the peonissive detariffing rules have remained a cornerstone
of the Corrmission's regulatory regi.rre since that time.

B. AT&T's Cgtplaint

9. On August 7, 1989, AT&T filed a cortplaint against M:I alleging
that M:I was violating section 203 of the Corrmunications Act by providing
interstate telecarmunications services to certain large business customers tt
rates and on terms and conditions not set forth in interstate tariffs. 2
AT&T claimed that, notwithstanding the Corcmi.ssion's pennissive detariffing
rules, the plain language of Section 203 requires all carriers to file
tariffs. In support of this contention, AT&T relied principally upon the
D.C. Circuit'g 1985 1£1 y. FCC decision vacating our mandatory detariffing
requirement,2 and on the Suprerre Court's s'fa5eql.lent decision in Mai,slin
Industries. U.S" Inc. y. PrimaIy Steel. Inc., addressing the "filed rate"
doctrine under the Interstate Ccmrerce Act (rCA.). 31

that task. .I,g. at 70.

23 Fourth Beport, 95 FCC 2d at 578.

24 Fifth Report, 98 FCC 2d at 1191.

25 Sixth RePort, 99 FCC 2d at 1020.

26 Mel y. FOC, 765 F.2d at 1192.

27 .I,g. at 1196.

28 ~ AT&T Cgmp.mications v. Mel Telecanmmications Com. (File No. E­
89-297), 7 FCC Red 807 (1992), pet. for review pending, AT&T V. FCC, D.C.
Circuit No. 92-1053.

29 765 F.2d at 1186.

30 110 S.Ct. 2759 (1990).

31 ~ AT&T V. M:I, 7 FCC Red at 808, Para. 8.
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10. Recognizing that AT&T's carplaint was, in effect, an attack on
the legality of the Ccxrpetitiye carrier pemissive detariffing rules, with
potentially inportant consequences for the entire telecorrmunications
industry, we concluded that the issues AT&T raised should be address~ in a
broader rulemaking proceeding rather than a two-~ adjudication. 3 we
initiated this rulemaking proceeding for 'that purpose.

III. mE PIEN>!tGS

11. Of the more than forty parties that responded to the Notice,
only six parties, led by AT&T, claim that the Ccmnission was without
authority to adopt its pemissive detariffing rules. 34 . These carmenters
stress that section 203 of the Comnunications Act requires that every conmon
carrier file with the Coomission schedules showing all charges for itself
and showing the classifications, practices, and regulations affecting such
charges. 35 They claim that the "plain language of section 203" rreans that
the Ccmnission "has no authority" to relieve any ~ifriers, including
nondaminant carriers, of the obligation to file tariffs. To bolster this
construction, they cite various court decisions interpreting Section 203 and
similar provisions of the Interstate COlTI'IV3rce Act, upon which the
Cornnunications Act provisions are generally patterned. 37

12. Apart fran the allegedly mandatory language of Section 203
itself, opponents of the Commission's current rules also claim that
forbearance is inconsistent with the statutory scheme as a whole. In
particular, they stress that the filing of tariffs provides the
Corrmunications Act's "central protection" against unjust, unreasonable, or
unreasonably discriminatory rates and practices, and that the Comnis~~on may
not dispense with that protection, even in a coopetitive envirorunent.

32 AT&T v, Mel, 7 FCC Rod at 809, paras. 14-17.

33 Notice, 7 FCC Red 804; .a=~ AT&T VI Mel, 7 FCC Red at 809-10,
paras. 17-18.

34 These parties are AT&T, Alascom, Mobile Marine Radio, NYNEX, US
West, and USTA.

35 AT&T Coomants at 3; ~ ~ Alascom COlTl'lV3nts at 3; NYNEX Coomants
at 6; US West COlTl'lV3nts at 4-5; USTA Reply Coomants at 2-3.

36 ~, ~, AT&T Coomants at 3; USTA Reply Coomants at 2-3.

37 ~, ~, AT&T Coomants at 4-7 (citing M:I v, F(X;, 765 F .2d at
1186; Maislin, 110 S.Ct. at 2759; Resale Decision, 572 F .2d at 17); US West
COlTI'IV3nts <1t 5-7 (citing, in addition, AT&T v. FCC, 487 F. 2d 865 (2d Cir.
1973) (SPecial Permission Decision») I

38 ~, St...9.r" Mobile Marine Radio Cooments at 3-6; USTA Reply COlTI'IV3nts
at 3-4.

6



13. On the other hand, users, nondominant carriers, enhanced
service providers, coopetitive access providers, sane local axchange
carriers, and others SUf.POrt our current ru.1es. These parties generally
dispute claims that the plain language of Section 203 forbids pennissive
detariffing. They state that the :>therwise mandatory language in Section
203 (a) that carriers "shall" file. tariffs must be read in light of the
equally explicit statement in se¢tion 203 (b) (2) that the Comnission may
"modify any requirement made by or under authority of this section," and the
provision in Section 203(c) pennitting a carrier to offer service ~~thout a
tariff when "otherwise provided by or under authority of this Act." These
Parties contend that this express power to roodify the tariff filing
requirements gives the FCC arrple authority to adopt permissive detariffing. 40

14. Supporters of petmissive detariffing also point to repeated
instances over the PaSt decade in which Congress has demonstrated its
awarenIss of the Ccmnission's existing rules without attenpting to overturn
them. 4 They claim, in particular, that the recent enactment of the
Telephone Operator Consumer Services Inprovement Act of 1990 (TOCSIA) , 42
indicates ~ssional acquiescence in our intezpretation of our forbearance
authority. Noting that TOCSIA reinposes limited tariffing requirements on
same nondcminant carriers -- .L.iL" operator service providers -- these
ccmrenters contend that the legislation was "clearly founded on a baseline of
forbearance for other nondominant carriers' services, ,,44 without disturbing
that baseline. 45 .

IV. DIOClBSlaJ

15. Upon consideration of the record developed in this proceeding
and our analysis of the law, we conclude that, in light of the language of
Section 203, the Camdssion may lawfully pennit nondominant carriers not to

39 .s=, ~, Ad Hoc COrrments at 7-10; FEM: COrrments at 3-6; CCCM
Comments at 9-12; Mel Comments at 6-7, 14-18.

40 .s.e.e, ~, Cooptel COrrments at 2-5, 7-9; tel COrrments at 8-14; CTIA
Comments at 11-14.

41 ~, ~, Mel Comments at 25-45; Conptel ccmrents at 9-14; Corrptel
. Reply COrrments at 6-8.

42 P.L. 101-435 (codified at 47 U.S.C. § 226 (west Supp. 1990».

43 .s=, ~, Ad Hoc Ccmrents at 10-13; Corrptel COrrments at 9-11; FE'M:
Ccmrents at 8-12; <X.::CM cemrents at 5-7; IBM Corrrrents at 4-6 .

44 .s=, ~, Ad Hoc Corrrrents at 12 n.9; ~ ,WQ Corrptel Cornnents at
9-12; Fa-C eatrnents at 9-12; CCCM Ccrrm:mts at 5-7; tel Comrnents at 34-35; IBM
Comrnents at 5-6.

45 ~ CI'IA Comrents at 15-16 (quoting 47 U.S.C. § 226(1) ("Nothing in
this section shall be construed to alter the obligations, powers, or duties
of corrmon carriers or the Corrmission under the other sections of this Act. ") ) .
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file tariffs. we also find that our conclusion in the Conpetitive Cgrriet:
decisions -- that pennissive detariffing furthers the purposes of the
Ccmnunications Act and rreets the substantive requirerrents of sections 201 (l:;)
and 202 (a), which require that carriers' rates and practices be just,
reasonable, and not unreasonably discriininatory -- is .i~ill valid given the
growth and deve10prent of the interexchange market. Consequently, we
conclude that our forbearance rules that pennit nondominant carriers not to
file tariffs are both lawful and desirable as serving the public interest.

A. Pennissiye Detariffinq Is Lawful Under the Corrmynications Act

1. The IIPlain Language" of the Act Allows Permissive Detarif:ing

16. Opponents of the Comnission's permissive detariffing rules
claim that the plain language of section 203 requires tariff filings by all
carriers and, thus, that the Comnission lacks the power to relieve car=iers
of this requirerrent, regardleff of whether tariffs otherwise serve '~e

broader purposes of the Act. Section 203 of the Comnunications Jct
provides, in pertinent part:

(a) Every corrmon carrier shall, within such reasonable time as
the Comnission shall designate, file with the Comnission ...
schedules showing all charges for itself ... and showing the
classifications, practices, and regulations affecting such
charges ....

(b) (2) The Gannission may, in its discretion and for good cause
shown, roodify any requirement made by or under authority of this
section either in particular instances or by general order
applicable to special circumstances or conditions except that the
Comnission may not require the notice specified in Paragraph (1) to
be more than one hundred and twenty days.

(c) No carrier, unless otherwise provided by or under authority of
this Act, shall engage or participate in such ccmnunication unless
schedules have been filed and published in accordance with the
provisions of this Act and with the regulations made thereunder;
and no carrier shall ... charge, demand, collect, or receive a
greater or less or different corrpensation, for such
ccmnunications, or for any service in connection therewith ... than
the charges specified in the schedule then in effect ....

17. Although the language of section 203 (a) and 203 (c) states that
lIeveryll comoon carrier "shall" file tarif":s and IIno carrier ... shall engage
or participate in such comnunication unless schedules have been filed and

46 ~ second Report, 91 FCC 2d at 71; Cgnpetitive carrier Further
Notice, 84 FCC 2d at 478-84.

47 ~,~, AT&T Corrrrents at 2-3; US West Conments at 6.
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published.•• , ,,48 we find that other language within section 203 limits those
carmands. Specifically, under section 203 (b) (2) the Coomission is granted
equally explicit authority to "modify .anY ~irement" -- save one -- "made
by or under authority of this section~9 By its terms, section 203 (b) (2)
limits the Coomission's modification power in one circumstance only -- the
FCC "may not" expand the 120-day period notice period for tariff filings
prescribed in section 203 (b) (1). '. we believe that this specific, narrow
limitation on the Coomission's rOOdification power strongly suggests that
Congress did not otherwise intend to limit our authority, upon a proper
public interest showing, to alter the requirenents of section 203. As we
noted in Cc:rcpet.itive Carrier, "[t]he words 'this section' clearly refer to
the entire section 203. When Congress wished to identify subsections, it
used the word 'subsection' or 'paragraph' (fOllO~ by the letter or number)
throughout the .Act. ~, ~, sections 204, 213." Thus, this modification
power may be errployed to alter the tariff filing requirements of both
subsections (a) and (c) of section 203.

18. Similarly, section 203(c)'s prohibition against providing
service without a tarif!: applies "unless otherwise provided by or ~
authority Qt tb;i.a Al;t." 1 In Cgptitive carrier, we noted that Section
203 (b) (2) may be construed as the authority referenced in 203 (c). 52 we find
no evidence that Congress intended that the section 203 (b) power to modify
the requirements prescribed under Sections 203 (a) and 203 (c) be limited to
particular requirerrents except the reqw.rerrent explicitly mentioned (the 120­
day notice period). we agree with those parties that assert that without
specific limitations upon the Ccmnission's authority, Congress intended for
the FCC t.Q have broad powers that could be exercised as the public interest
requires. 53 Consequently, we find that Section 203 pennits the FCC to
exercise its authority under Section 203 (b) in order to alter the tariff
filing requirements of both subsections (a) and (c) of Section 203 as long as
the FCC deroonstrates that the goals of the Coorrn.mications .Act will be met and

48 ~ leI y. FCt, 765 F .2d at 1191 ('" Shall' ... is the language of
ccmnanci, [and] ..• [a]bsent a clearly expressed legislative intention to the
contrary, courts ordinarily regard such statutory language as conclusive. II)
(internal quotations anitted) .

49 47 U.S.C. § 203(b) (emphasis added) •

50 Competitive carrier Further Notice, 84 FCC 2d at 480 n.69.

51 47 U.S.C. § 203(c) (emphasis added) .

52 ~ 84 FCC 2d at 481.

53 ~, ~, :reM cemrents at 2; GTE COrrrrents at 12; M::I Ccxrments at
21.
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that the public interest would be served thereby. 54 we therefore reaffirm
our conclusion in Cgptitiye carrier that these provisions defeat anSclaim
that peItnissive detariffing is facially inconsistent with Section 203. 5

19. Nor do the cases cited in support of the "plain language"
construction alter our ~lysis. ': In feI y. FCC, the court held that our
Section 203 (b) authority to "modify" tariffing requirements did not permit
the Carmdssion to convert the statutory comnand that carriers "~" file
tariffs into a requirement that carriers~ IlQt do so. The petitioner in
that case was a nondaninant carrier that wished to file tariffs and that
asserted, among other things, that ~ Comnission's decision to prevent it
from doing so would cause it harm. 5 The court stated that in such a
context, Section 203 (b) did not justify the "wholesale abandonment or

54 Moreover, in the .absence of any explicit statutory prohibition,
Section 4(i) of the Act, 47 U.S.C. § 154(i), provides additional authority
for forbearance. ~,iWl..a., New Eoolanci Tele. & Tel. y. FCC, 826 F.2d 1101,
1108 (D.C. Cir. 1987), cert. denied, 109 S.Ct. 1942 (1989) ("section 4(i) is
a ' necessary and proper clause' empowering the Carmi.ssion to 'deal with the
unforeseen ... to the extent necessary to regulate effectively those matters
already within the boundaries''') (quoting North AmeriCan TelecOIJm. Ags'n v.
fQ:, 772 F .2d 1282, 1292 nth Cir. 1985}). It has long been recognized that
the FCC, as the expert agency, has arcple discretion in this dynamic field of
conmunications. ~ FCC y. Pottsyille Broadcasting Co., 309 U.S. 134, 138
(1940) (the Carmunications Act is a "supple instrument for the exercise of
discretion by the expert body which Congress has charged to carry out its
legislative policy"); Bell Telephone of Pennsylvania v. ree, 503 F.2d 1250,
1265 (3d Cir. 1974), ~ denied, 422 U.S. 1026 (1974). Absent explicit
statutory direction, we have well-established discretion in choosing how to
regulate, FCC y. Pottsville Broadcasting CO., 309 U.S. at 138; National
Broadcasting Co. v. U.S., 319 U.S. 190, 218-19 (1943); united States v.
Southwestern cable Co., 392 U.S. 157, 172-73, 180-81 (1968); CCrA y. FOC,
693 F .2d at 212, including the discretion "not to exercise Particular
authority which ... has been granted." NAR[X; y. FOC, 533 F.2d 601, 620 n.113
(D.C. Cir. 1976). Because the Carmdssion continues to ensure that the
substantive requirements of the Act are met, it is free to exercise its
discretion. ~. FPC y. Texaco, 417 U.S. 380 (1974) (indirect regulation of
small natural gas producers' rates is permissible so long as the FPC properly
applies the Act's substantive standards to those rates) .

55 second Report, 91 FCC 2d at 71; ~ CoJmet,itiye Carrier Further
NOtice, 84 FCC 2d at 478-84.

56 ~ feI y. FCC, D.C. Circuit No. 85-1030, Brief of M:I, filed April
1, 1985, at 59-60; ~., Reply Brief of Mel, filed May 15, 1985, at 26-27. In
fact, the court in M::I y. FCC suggested that the ~ statutory interest
properly raised in that case was the interest of the nondorninant carrier in
being permitted to file tariffs. The court noted that "[o]nly when the
Corrmission turned permission into coomand (in the Sixth Report] did M:I's
aggrievement becorre evident and plainly adequate to support a challenge" to
the Carmdssion's action. M::I v. FCC, 765 F .2d at 1190.

10



elimination" of tariff filingS. 57 The court, however, did not -- and, in
light of other precedent peonitting tariff foJ:bearance in limited
contexts,58 could not -- find that section 203 facially precluded peonissive
detariffing. Indeed, the court in M;I y. FCC noted that our pennissive
detariffing rules were "fundarnenta.l.ly" different fran those it struck down,
and it expressly did "not reach ~ question whether (those] ... peonissive
orders are invalid.,,59

20. S~larlY, the Suprerre Court's decision in Maislin also is not
dispositive here. The Court held in that case that the Interstate Cornnerce
Conrnission (ICC) could not "relieve a shipper of the obligation of paying the
filed rate when the shipper and carrier ha(d] privately negotiated a lower
rate. ,,61 That core holding sinply reaffinns the "filed rate doctrine," which
courts previously have applied in carmunications Act cases as well. 62 By
contrast, our forbearance rules allowing peonissive detariffing are
consistent with that long-established doctrine. 63

21. Moreover, we note that the specific motor conrnon carder
tariff filing provisions at issue in Maislin facially differ in inportant
respects fran section 203 of the Coormmications Act. In particular, the
motor carrier analogues to Sections 203 (a) and (c) are contained in separate
sections of the lCA -- 49 U.S.C. §§ 10762 (a) (1) and 10761(a), respectively.
The motor carrier analog to section 203 (b), which provides modification
authority, afPears in lCA section 10762 (d) (1) and expressly applies only to
the "requirements of this section (10762]." Thus, on its face, the ICC's
power to modify tariff requirements does not apply to Section 10761 (a) , s
comnand (akin to that in section 203 (c» that motor carriers "shall provide
. .. transportation only if the rate for the transportation or service is
contained in a tariff .... " As set forth above, the modification authority
contained in Section 203 (b) applies, by its tenns, to both the obligation to

57 765 F.2d at 1192.

58 ~~ Section IV.A.2.

59 M;I y. FCC, 765 F .2d at 1190, 1196. ~ Richman Bros. Records y.
u.s. SPrint COrnmynications co., 953 F.2d 1431, 1436 (3rd Cir. 1991) (Mer y.
BJ:; did not address lawfulness of pennissive detariffing) .

60 Maislin Indpstries. U. S.. Inc. y. Pri.rnal:y Steel. Inc., 110 S. ct.
2759 (1990).

61 110 S.ct. at 2762.

62 ~, ~, Merican Broadcasting cos. y. FCC, 643 F.2d 818, 819
(D.C. Cir. 1980).

63 ~ Cgrpetitive carrier Fyrther Notice, 84 FCC 2d at 483-84;
certified collateral Com. y. AHnet Cgrmynications Servs.« Inc. , 2 FCC Red
2171, 2174 n.13 (Cam. Car. Bur. 1987).
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file tariffs (section 203(a» and the prohibition against untariffed
offerings (section 203(c».

22. In adiition, although section 10761 (a)' s requirerrent (like
that in section 203 (c) ) is &pplicabl, " [e) xcept as provided in this
subtitle," the Maislin Court constI1Jed recent statutory changes to the rCA as
evidence of Congressional intent to limit any exception authority.
Specifically, the Court noted that COOgress had arrended the lCA tQ exerrpt
cont~ carriers fran the requirements of Section 10761 (a) ,64 thus
"demonstrating that Congress is aware of the [section 10761 (a) ]
requirerrent and has dewrately chosen not to disturb it .with respect to
motor cc:mnon carriers." Not only is there a lack of similar corroborating
legislative history limiting the FCC's exception authority under Section
203 (c), but the legislative history of recent legislation involving the
tariff requirerrents of opert[or service providers supports the FCC's
interpretation of Section 203.

23. Furthennore, we stress that courts have recognized that while
there are "similarities" between the Interstate Ccmnerce Act (ICA) and the
Cormnmications Act, the FCC should not be "restrict [ed] ... to a course of
action thaEf7 has been dictated by the requirements of the transportation
industry. " For instance, in holding tl~t the FCC's authority to modify
tariff notice periods was greater :.han that accorded the ICC under fo:rmer
Section 6 (3) of the lCA, the second Circuit stressed that section 203 of the
Cormn.mi.cations Act, in oarticular, is "not . .. a carbon copy of the
Interstate carmerce Act. ,,68

24. we also find that the Special Pennission Decision, in which
the second Circuit stated that section 203 (b) authorized modifications only
"as to the fOlf of, and infonnation contained in, tariffs," does not alter
our analysis. Not only was such language WoW, but like the mandatory
detariffing at issue in M::I y. FCC, and unlike the permissive detariffing
rules at issue here, the "special pennission" requi~t in that case had
the effect of prohibiting AT&T fran filing tariffs. The court there
explained that there had been "[n] othing in section 203 (b) to justify such
procedure ... [which] was in effect a rate "prescription" and inconsiste..it

64 ~ 49 U.S.C. § 10761 (b) •

65 110 S. Ct. at 2771 (errphasis in original) .

66 ~ infi:a Paragraphs 30-34.

67 General Telephone Co. of the Southwest y. U.S., 449 F .2d 846, 856
(5th Cir. 1971).

68 AT&T y. FCC, 503 F.2d 612, 616, 617 (2d Cir. 1974).

69 487 F.2d 865, 879 (2d Cir. 1973).

70 ~ 503 F.2d at 617.
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with 47 U.S.C. § 205, which a~rizes rate prescriptions only after a full
hearing and specific findings." Since section 203 (b), by its tenns, grants
the cemnission authority to modify only the requirements of Section 203
itself, the court understandably found tPat it did not justify a procedure
that conflicted with another section of the Act.

25. Similarly, we do not" find the second Circuit's Resale Decision
controlling. In that case, the court upheld the Ccmnission' s ~scretion in
its acininistration and interpretation of the carmunications Act. While the
FCC at that time determined not to forbear catpletely from Title II
regulation of resale carriers, it noted in its order on review that "(l]ater
experience may show that the public interest would be served by deregulation
of resellers. If so, to the extent ~t the law allows it, we will review
the matter and act accordingly ...7 'I'he1 Carmission has subsequently
reconsidered the issue of forbearance in its CqJpet.itiye carrier decision, 771
and concluded that pennissive detariffing, cOOlbined with enforcement of Title
II substantives~ through the catplaint process, was lawful and in the
public interest. Particularly because statutes governing a~istrative

action may be susceptible of rrore than one valid interpretation, the Second
Circuit's decision to uphold the carmission's own interpretation of its
authority in the different context of the Besale Decision provides no support
for a facial challenge to our permissive detariffing rules here.

26. Significantly, the owonents' absolutist challenge premised
upon the alleged. "plain language" of section 203 proves too much. If there
were any merit to their argurcent, the Ccmnission presumably would be without
authority to relieve carriers of the obligation to file tariffs for their
interstate carroon carrier services under ~ circumstances. That clearly is

71 .Id.

72 Resale Recisigo, 572 F.2d at 25.

73
(1976) .

74

Resale and Shared Use of Ccmoon carrier Services, 60 FCC 2d 261, 308

~ CqrJ;letitiye Garrier Notice, 77 FCC 2d at 360-61.

75 Second Report, 91 FCC 2d at 70-71, 73. Indeed, as the D.C. Circuit
held in Geller v. FCC, 610 F .2d 973, 978-81 (D.C. Cir. 1979), our "public
interest" mandate requires us to reexamine and adjust our regulations -- as
we did in Cgxpetitive Garrier -- in light of changed circumstances. As
stated in the Fourth Report, the CO;":m~ ssion generally has 0. the "duty to
determine that its rules promote the public interest when applied to
particular carriers or applicants, and to refrain fran inposing and to remove
unnecessary regulatory burdens on carriers." Fourth Report, 95 FCC 2d at 580.

76 ~, ~, Clark:Cowlitz Joint Operating Agency v. PERC, 826 F .2d
1074, 1079-80 (D.C. Cir. 1987) (en bane), cert. denied, 485 U.S. 913 (1988);
A!:rerican Federation of Goye.rrureot Fnplqyees y. FLEA, 777 F.2d 751, 759 (D.C.
Cir. 1985).
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not the case, however. Courts on several occasions have recognized. our power
to forbear fran requiring the filing of federal tariffs for interstate comnon
carrier sel:Vices in other contexts.

27. For exanple, in Dianpnd' 'International CoW. V. FCC,77 the
court upheld the carmi.ssion's ret'usal to disturb the charges for certain
~state cacroon carrier sel:Vices that New York Telephone Corcpany had
included in its J.Dtl:Astate, rather than interstate, tariff. Although the
corrplaining custCltl'er in that case argued that Section 203 of the
Comnuni~tionsAct required. the disputed. charges to be included in interstate
tariffs, 8 the court upheld the Corrrnission's decision to defer to state
regulation of the sel:Vice in the absence of any unre.a::;onable burden on
interstate carrmmications. 79 Similarly, in CCIA v. FCC,80 the D.C. Circuit
upheld the Cannission' s decision to forbear fran all Title II regulation-­
including tariff regulation -- of certain enhanced sel:Vices and customer
premises equipnent that otherwise would be subject to such corcmon carrier
regulation, where the Ccmnission found that the "difficulty in isolating
activities subject to Iitle II regulation outweighs the benefits to be gained
by that regulation. ,,8 In ·fact, the court stated.: "To the extent that
certain enhanced services could lawfully be regulated. under Title II once
they were identified as cacroon carrier sel:Vi~s, we sanction the
Coomission's forbearance fran Title II regulation. ,,82 we believe that these
cases indicate that Section 203 does confer some discretion upon the FCC in
detennining how to apply that section so that the public interest is
served. 8J -

77 627 F.2d 489 (D.C. Cir. 1980).

78 ,Ig. at 490.

79 ,Ig. at 493. = aJ.sg New York Telephone COrlpany v. FCC, 631 F .2d
1059, 1067 (2d Cir. 1980) (noting that Commission may permdt state, rather
than federal, tariffing of interstate component of mixed
interstate/intrastate service if state regulation does not discriminate
against interstate custaners) .

80 Cooputer and Cgmp..mications Indust:r:y Association V. FCC, 693 F. 2d
198 (D.C. Cir. 1982), oert. denied, 461 U.S. 938 (1983) (CCIA v· FCC).

81 CCIA y. FCC, 693 F.2d at 211.

82 la. at 210. we recognize that the Coomission asserted, as the
primary ground for its decision not to apply Title II regulation to enhanced
services and C1?E, that the offerings were not "comnon carrier" services at
all. The court explicitly held, however, that the Cannission's action was
"sustainable on either of the grounds asserted. by the Comnission." ,Ig. at
209.

83 For other instances in which the Comnission declined in its
discretion fran regulating facilities and services, see our orders cited in
the Second Report, 91 FCC 2d at 66-67.
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2. Congress Has Acg,ui.esced In Permissive Detariffing.

28. As deroonstrated above, we k)elieve that section 203 can k)e read
to permit the FCX: to adopt forbearance --rules when the public interest so
requires. We recognize, however, the contentions of sane of the parties that
Congress could not have. foreseen t.fle developrent of nondominant carriers and
thus did not acXlress the precise issue. 84 Given that section 203 was enacted
long before a carpetitive long distance market was even foreseeable, we agree
that it is reasonable to conclude that Congress lacked any specific intention
regarding the regulatory treatJrent of nonc:ianinant carriers. Section 203
tariff filing requirements were enacted in the context of a monopoly
telephone market in order to protect the public fran the unlawful rates and
practices of the monopoly carrier that exercised unchecked market power.
There is no indication that Congress ever considered at the time it enacted
section 203 whether carriers that lacked such market power should also be
subject to the full tariff filing requirements of sections 203 (a) and 203 (c)
if it did not serve the public interest. In tailoring our tariffing policies
to the onset of coopetition in telecamnmications, therefore, we have
addressedJ. as we may, circumstances not dealt with directly in the organic
statute.8~

29. Nevertheless, we find that since the time it enacted section
203, Congress has acquiesced in the FCC's present foIbearance rules. we
believe these manifestations of legislative intent provide additional sUWOrt
for our conclusion that we have authority to adopt permissive detariffing
rules.

30. M:>st significantly, in its recent enactment of the TOCSIA,
Congress has dem:mstrated its awareness of ~ Ccmnission's forbearance
policy and made no atterrpt to disturb it. 'n1at amendment to the
CooImJnications Act requires, intel; a.Ua, that operator service -.providers
(OSPs), which are comoon carriers, file "informational tariffs. ,,87 TOCSIA
also authorizes the Coomission to waive the filing requirement after four
years if it finds that consumers are benefitting fran coopetition and that
continued tgiff filings by such carriers are not required to meet statutory
objectives. 66

84 ~,~, CTIA Ccmnents at 18 n.16; OCCM Carments at 16-17.

85 ~ u.s. v. Southwestern cable Co., 392 u.s. at 172-73; NARUC y.
fOC, 525 F.2d 630, 638 n.37 (D.C. Cir. 1976),~ denied, 425 U.S. 992 (1976).

86 47 U.S.C. § 226.

87 ~. § 226 (h) .

88 ~ 47 U.S.C. § 226 (h) (1) (B); 47 U.S.C. §§ 226 (d) (1) (A) & (B); S.
Rept. No. 101-439, Senate Conmittee On COrm'erce, Science, and Transportation,
101st Cong., 2d sess., at 23 (August 30, 1990).
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31. TOCSIA's legislative history makes clear that Congress was
aware of the Ccmnission's permissive detariffing rules with respect to
nondominant carriers, and that it statutor~ly modified our authority to
forego requiring tariffs for a small subset of cemnon carrier services-­
involving OSPs -- while leaving the existing regulatory baseline intact .
First, the camdttee reports specifically' note that many OSPs were considered
to be "nondaninant" under our CQmetitiye Carrier rules and that we had
"chosen to 'forbear'" fran full Title II regulation of those carriers. 89

32. second, the required informational tariffs substantially
overlap in scope and pw:pose the tariff filings provided for in Section 203.
Section 226 (h) (1) (A) provides that OSPs "shall file .... an information~~

tariff specifying rates, teI1llS, and conditions" for operator services.
Congress explained that "[t]his tariff filing requirerent is intended to
allow rreI'l'bers of the public and the FCC to review and, if necessary,
investigate these carriers' rates." 91 This informational tariff requirement
would be rrere sw:plusage if Congress believed that the FCC had incorrectly
intel:preted Section 203 as allowing permissive detariffing. 92 In this
regard, we find it noteworthy that virtually at the same time Congress
enacted TOCSIA, it also amended Section 203 itself. 93 Although Congress was
well aware of the Ccmnission's permissive detariffing rules at that time, as

89 S. Rapt. No. 101-439, Senate Coomittee on Comnerce Science, and
Transportation, 101st Cong., 2d Sess., at 3 & n.10 (August 30, 1990); ~
~ H. Rept. No. 101-213, House carmittee on Energy and Coomerce, 101st
Cong., 1st sess., at 3, 5-6 (August 3, 1989).

90 Cf. 47 U.S.C. § 203(a) (requiring that tariffs include "charges" and
"classifications, practices, and regulations affecting such charges") .

91 S. Rapt. No. 101-439, at 23.

92 Although the informational tariffs required by section 226 (h) must
include certain data --~, "reasonable estimates of the amount of traffic
priced at each rate" -- that are not specifically required by Section 203,
Congress also nade clear that "these informational tariffs are not expected
to contain the same detailed cost justification naterial that typically
accarpanies the tariffs filed by daninant carriers." S. Rapt. 101-439, at 9.
~ ~ H. Rept. No. 101-213, at 14. Thus, we reject AT&T's contention
that the informational tariff filing requirerent in section 226 (h) was
intended as a S\U?leroental requirement (in addition to Section 203
requirements) for OSPs, rather than a substitute for the Section 203 filings
that Congress recognized we could excuse. ~ AT&T Reply Cooments at 15 &
n. *.

93 ~ Pub. Law 101-396 (awroved September 28, 1990) (increasing the
notice period (from 90 to 120 days) for tariff filings); ~ lliQ H. Rept.
No. 101-316, House Committee on Energy and Commerce, 101st Cong., 1st Sess.,
at 7-8 (Oct. 27, 1989) (expressing Congress' sentirrent that the increased
notice period should be used only for local exchange carriers' annual access
tariff filings) .
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evidenced by the contercJlOraneous TOCSIA legislativa history, Congress made no
atterrpt to disturo the Ccmnission's interpretation of its authority under
section 203.

33. Finally, in permitting waiver of the informational tariffing
requirem=nt after four years, Congress iil effect recognized and approved the
rationale upon which the CcmnissiQ'n based its forbearance regime generally.
Congress noted that "[i) f the other provisions of this bill have a positive
effect in pranoting carpetiti~ rates and services, .•. the need for these
tariff[] filings diminishes."g Under these circumstances, we believe that
it is fair to assume that congress has, at the very least, acquiesced in the
Comnission's construction of its authority to forbear from requiring
nondaninant carriers to file tariffs under section 203 of the Corrmunications
Act.

34. Therefore, while we recognize that courts may be reluctant to
infer Congressional awroval of an agency's intelfgetation of its organic
statute based solely upon congressional inaction, Congress' record over
the past decade since we adopted our pennissive detariffing rules displays
far rrore than unknowing silence with respect to those rules. COngress has
repeatedly acted in the telecarmunications area over the past decade that the
Ccmnission' s polic~6 was in effect and failed to alter or repeal this
fundamental policy. Thus, we conclude that the enactment of TOCSIA, which
is predicated upon a baseline of 'forbearance, as well as the failure of
COngress 1:0 express its reservations about our forbearance rules, supports
the . int~1Pretation of our authority that we adopted in Conp;titiye
Carrler.

94 S. Rept. No. 101-439, at 23.

95 .s=, iLSa" Demarest y. MansPeaker, 111 S.Ct. 599, 603-04 (1991);
PatterSQn y. Mclean Credit UniQn, 491 U.S. 164, 175 n.1 (1989); Ashton y.
Pierce, 716 F.2d 56, 63 (D.C. Cir. 1983).

96 .s=, JL.9:.L, H.R. Rep. No. 96-1252, 96th cong., 2d sess., pt. 2 at 1
(1980); H.R. 5158, 97th COng., 2d sess. (1981) (TelecorrmunicatiQns Act Qf
1982); H.R. Conf. Rpt. NQ. 765, 97th Cong., 2d sess. 56 (1982); FCC
Authorization Act of 1988, Pub. L. No. 100-594, 102 Stat. 3021 (1988); H.R.
Rep. NQ. 101-213, 101st Cong., 1st Sess. 3 (1989). ~~ M::I CQrnrents at
25-35; CompTel Comments at 9-13.

97 COurts have often held that where Congress is aware Qf an agency's
interpretation and has nQt sought to alter it despite' making Qther
amendments to the statute, it can be presumed that legislative intent has
been cQrrectly discerned. ~, ~, United States y. Riverside Bayview
HameS, Inc., 474 U.S. 121, 132, 137 (1985); Bob Jones University v. U.S., 461
U.S. 574, 599-602 (1983); New Haven Board Qf Educations v. Bell, 456 U.S.
512, 533-35 (1982); United States y. Rutherford, 442 U.S. 544, 554 & n.10
(1979); SaxlJe v.Bustos, 419 U.S. 65, 74 (1974); 2eJoo1 v. Rusk, 381 U.S. 1,
11-12 (1965).
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B. PeIlJlissive Detariffing Advances the Purposes of
the CcmmlDications Act

35. On the basis of our thorough review of pennissive detariffing
in the Coupetitive carrier decisions and the record in this proceeding, we
continue to believe that our fqi:bearance policy furthers the statutory
purposes of the Carmtunications Act. The fundamental statutory puxpose
contained in section 1 of the Act, is "to make available ... to all people of
the United States a rapid, efficient, Nation-wide, and world-wide wire and
radio c~ications service with adequate facilities' at reasonable
charges .... " As the COIrmission recognized in Coopetitive carrier, the
tariff filing procedures set forth in Section 203 of the Corrmunications Act
were designed principally to facilitate enforcement of the substantive
requirements, contained in sections 201 (b) and 202(a), that carriers' rates
and practices be just, reasonable, and not unreasonably discriminatory . 9~ In
irrplementing pennissive detariffing, we sought to adapt our regulation of
telecormnmications ccmnon carriers to the changed circumstances of
conpetition and to develop a regulatory approach that furthers the purposes
of the Act while fostering inru

1
ovation ~d the efficient developnent of the

telecormnmications industry. 100 We did not discard the standards of
Sections 201 (b) or 202 (a), but rather carrrni.tted to enforcing them through the
corrplaint process in the event that IIirrational carrier (;onduct or
aberrations" occur .101 .

36. In the Coopetitive carrier decisions, we further concluded
that mandatory tariff regulation of nondominant carriers was in fact at odds
with the fundarrental statutory pw:pose set forth in Section 1 of the Act
because it inhibits price carpetition, service innovation, entry ~1J~ the
market, and the ability of finns to respond quickly to market trends. we
found that in the case of nondominant carriers, which by definition lack
substantial market power, such barriers and burdens irrpair corcpetition by
delaying or deterring carriers in their service and rate offerings and
causing them to bear aci:iitional costs. We held that, consequently, the users
would pay higher rates and that the services available to meet the needs of

98 47 U.S.C. § 151; ~ second Report, 91 FCC 2d at 64.

99 second Report, 91 FCC 2d at 71; Conmtitive Carrier Further Notice,
84 FCC 2d at 483.

100 Second Report, 91 FCC 2d at 60, 62.

101 ]g. at 70; ~ 47 U.S.C. § 208.

102 Second RePort, 91 FCC 2d at 62, 65, 71; Coupetitive Carrier Further
Notice, 84 FCC 2d at 453, 456, 471, 479.
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users would be lim:ited. 103 M:>reover, we additionally held that by allowing
peItnissive detariffing, the risk of collusive pricing would be dirninished. 104

37• We conclude that mandatory. tariff filing requirements continue
to be unnecessary for nondaninant interexchange carriers (IXCs) because they
continue to lack mark~t power. ,. If such carriers sought to charge
unreasonable rates in violation .of section 201 (b) or to discriminate
unreasonably in violation of section 202 (a), customers would sirrply move to
other carriers. lOS We agree with those parties stating that the conpetitive
forces in the marketplace serve to ensure, in the first instance, carrie~

corcpliance with the obligations inposed by sections 201 (b) and 202 (a) .10b
While some coomenters argue that the FCC' s forbearance policy alters the
statutory scherre envisioned by Congress by making it difficult or irrpossible
to ensure that nondaninant carriers carply with the .Act's Substantive
requirements that rates be just, reasonable, and not unreasonably
discriminatory, we disagree given the conpetitive evolution of the
industry .107 Further, we note that the cooplaint process under Section 208
remains available in the event allegations of unjust or unreasonable rates
are made. lOB Significantly, We enphasize that if coopetitive forces fail to
ensure carrier coopliance with the obligations irrposed by sections 201 (b) and
202 (a), we will rely not only upon our cooplaint process but also upon our
ability to rei.rcpose tariff-filing requirements as necessary to protect the
public fran unjust or WSonable rates charged by carriers operating under
pennissive detariffing.

103 Fourth Report, 95 FCC 2d at 580.

104 ld. at 556.

105 ~ First Report, 85 FCC 2d at 31; second Report, 91 FCC 2d at 69.

106 ~, .e...sL, PC! Long Distance Cooments at 2 (market forces are
sufficient to guarantee that rates and practices will be reasonable, because
dissatisfied customers can sirrply and inexpensively pick another carrier);
<XX:M C<:::rrrcents at 17-18 (the lack of market power by [nondominant carriers]

.assures that the public will be afforded the just and reasonable rates
required under ..• the Act by ensuring a coopetitive environrrent in which
pricing is detenni.ned by market forces); ~~ second Report, 91 FCC 2d at
61; Further Notice, 84 FCC 2d at 495.

107 .5=,~, Mobile Marine Radio Corrrrents at 3-6; USTA Reply Comrents
at 3-4.

108 47 U.S.C. § 208. Significantly, under our rules, any party filing
a cooplaint under section 208 is entitled to discovery in order to ascertain
pertinent information regarding carriers' rates and practices. ~ 47 C.F .R.
§§ 1.729-1.730 (1992).

109 ~ Fourth Report, 95 FCC 2d at 579-80.
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38. we also continue to believe that altertl~ our forbeara..'1ce
policy would frustrate the overriding goals of the Act. 1 We agree with
those c<::mrenters that argue that the purposes of the Act would be thwarted if
the Conmission were to rei.npose full tariff regulations on competitive,
nondominant carriers that provide servicEls in a working market .111 We agree
with those Parties that assert that, the forbearance policy develoPed in the
COIJ!I2&itive carrier decisions has played a major role in the rapid
develOpner1r of corrpetition and in the consumer benefits that have
resulted.! 2 Moreover, the record here confions that but for permissive
detariffing, at least some of the current telecc.mnunications market
participants likely would not have entered into the corcpetitive fray at
all. l13"

39. we conclude that pennissive detariffing has proven to be a
success over the years, as evidenced by the robust corcpetition in the
interexchange market and the increased choices for customers with respect to
carriers and prices .114 The decade of actual experience under permissive
detariffing provides further confinnation of the success of that approach in

110 ~, §.a!l..., NTCA carments at 2-3; GTE carments at 9-10; ~ ~
Second Report, 91 FCC 2d at 60-61; Fourth Report, 95 FCC 2d at 555.;,>;Ie
concluded in the Fourth Report that. awlying Section 203 (a) requirements to
nondorninant carriers thwarts the goals of the Act by fostering inefficiencies
and imposing costs on carriers and consurrers without offsetting benefits to
conSUI'l'ers. Fourth Report, 95 FCC 2d at 555, 557.

111 ~, ~, ReI Long Distance Comnents at 1-2 (tariff process
provides a disincentive for irmovation and inhibits price corcpetition); ~
~ OCCM Comnents at 1-2; TeA Comnents at 5.

112 ~, ~, COOptel Gannents at 5-6; ACe Long Distance Corrments at
4; Ad Hoc Ccmrents at 3-5; Cooroonwealth Long Distance Comrents at 1-3, 5-6;
lCA Conm:mts at 2,: OCCM Corrments at 1-2; ReI Long Distance Corrrrents at 1--2.

113 .s=, ~, Interexchange Resellers Association Convnents at 1-?;
LOCATE Comnents at 7-8; TeA Comnents at 5-6; ReI Long Distance (new lXCs can
enter niche markets for interstate services without costly filings and
lengthy regulatory delays); cx:x:M Comnents at 8 (many of the smaller carriers
today would not be here now or be able to continue offering corrpetitive
services under a more burdenSCIre regulatory structure) .

114 Based upon the past decade of growth and corcpetition in the
interexchange market, we disagree with those corcmenters that contend that the
current applicat.ion of the forbearance doctrine creates artificial
competition because sCIre but not all ParticiPants must file tariffs with cost
support. ~,~, PacTel Comnents at 2; NYNEX Corcments at 13; Alascom
Corrments at 4-5.
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furthering the statutory goals of the CormuJnications Act .115 In 1982,
awro~~elY a dozen long distance carriers operated within the United
States. 1 By March 1992, there were an_ estimated 482 such carriers
purchasing switched access from local exchange carriers .117 Givan this
evidence, we believe it is clear that our permissive detariffing rules have
allowed for new entrants into the interexchange market and have givan
consurrers lOOre flexibility with ~SPeCt to the price of services, type of
services, and selection of carriers .118 To adopt a different course of
action at this tirre would only frustrate the success of our current policy.

40. Moreover, since 1984, overall interstate calling has grown at
an annual rate of about 12%, with carriers other than AT&T posting an average
annual growth rate in excess of 25% .119 During the same period between
January 1984 and January 1992, AT&T'S share in terms of mi.n~Ees of the
interstate market declined fran over 80% to just lOOre than 60%,1 while its
rates for directly dialed interstate have also fallen substantially. 121
several of AT&T'S nondaninant carpetitors have engaged in intensive capital

115 Indeed, in the Interexchange Order, we concluded based upon the
extensive record in that proceeding, that ceatpetition had flourished under
the market analysis set forth in the CCXJpetitiye carrier decisions. .see
Corrpetition in the Interexchange ~ketplace, Report and Order, 6 FCC Red
5880, 5881-82 (Interexchange Qrder). ~. Anerican Airlines. Inc. y. CAB, 359
F.2d 624, 633-34 (D.C. Cir. 1966), cart. denied, 385 U.S. 843 (1966).

116 ~ Trends in Telephone service, Industry Analysis Division, Contnon
Carrier Bureau, FCC, at 30 & Table 19 (February 1992) •

117 SUrm!aIy of !Pnq Distance carriers, Industry Analysis Division, FCC,
at 6 & Table 1 (June 16, 1992).

118 While AT&T states that the Ccmni.ssion already has develoPed
streamlined tariffing procedures in the fJ.m Report. that would not
overburden nondominant IXCs and that fully cooplies with section 203, we
believe that the public interest is better served by allowing permissive
detariffing of those carriers that lack substantial market power. AT&T
COIYl'leI1ts at 8. As we stressed in the Fourth Report, forbearance "eliminates
a potential vehicle for collusive conduct and facilitates price discounting"
and, therefore, serves the public interest better than streamlined
regulation. Fourth RePort, 95 FCC 2d at 556 n.3.

119 Trends in Telephone service, Industry Analysis Division, Conmon
Carrier Bureau, FCC, at 34 (september 1992) .

120 SUrm!aIy of Long Distance carriers, Industry Analysis Division, FCC,
at 4 & Table 3 (October 1992). With respect to "high end" business
services, AT&T's current market share appears closer to 50%. ~

Interexchanse Order, 6 FCC Red at 5890.

121 Trends in Telephone service, Industry Analysis Division, Comnon
Carrier Bureau, FCC, at 13 (February 1992) .
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.,

investment programs to develop state-of-the":art fiber optic networks, and
AT&T n~~2haS less than half of the long distance industry's fiber optic route
miles. Thus, in light of the successful practical experience with
pennissive detariffing, we believe not only that this policy advances the
broad putpOses of the Ccmnunications'Act and is therefore in the public
interest, but also that it would ~ unreasonable to disturb our current roles
in the absence of COngressional or judicial ccmnands.

C. Wi tional Matters

41. In its cooplaint against M:I that precipitated this
rulemaking, AT&T claimed that the pemissive det~iffing rules we adopted. in
Corrpetitiye Carrier were not substantive rules that relieved nondaminant
carriers of the obligation to file tariffs, but rather an exercise of the
Corrmission's discretion not to enforce the requirements section 203. In our
order resolving that cooplaint we explained that our pemissive detariffing
policy was, in fact, a binding substantive ~le that removed the tariff
filing requirement fran nondaninant carriers. 1 ~3 Having decided here to
reaffhm our uncodified foxbearance rule, and in order to remove any
poss1~~ ambiguity on that issue, we codify the pemissive detariffing
rule.

v. F:I:ML~ FIEXIBILI'lY ANM.YSIS

42. Need and purpose of this action. This rulemaking proceeding
was initiated to review the continuing lawfulness of the Corrmission's
existing pemissive detariffing rules in light of a cooplaint filed by AT&T
alleging, in effect, that these rules violate the Coomunications Act. This
order sustains those rules as being consistent with the Act and the public
interest.

43. SUrJrnary of issues raised by the public CQlIlI§lts in resPO!lse to
the Initial Regulato~ Flexibility Act Analysis. The Initial Regulatory
Flexibility Analysis stated that any change in existing rules could have a
significant inpact on a broad range of telecarrmmications corrmon carriers.
we did not receive any cooments that specifically addressed our Initj al
Regulatory Flexibility Analysis.

44. Significant alternatives considered and rejected. The Notice
did not propose new rules or altemative policies, but sought comnent on the
lawfulness of our existing pennissive detariffing rules and on how they
should be changed in the event they are found unlawful. This item reaffirms
and codifies our existing roles which minimize regulatory burdens on
nondominant carriers.

122 * Cgrpetition in the Interstate Interexchanse Marketplace, Notice
or Proposed Rulemaking, 5 FCC Red 2627, 2633-34 (1990) •

123 AT&T v. M::I, 7 FCC Red at 809, para. 13.

124 ~ AR:>endix B.
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45. Accordingly, IT IS ORQERED that pursuant to authority
contained in5ections 1, 4, and 201-05 6fthe Communications Act of 1934, as
arcended, 47 U.S.C. §§ 151, 154 and 201-05, Part 61 of the Cornnission's
Rules, 47 C.F .R. Part 61; IS AMENDED as set forth in AWendix B.

46. IT IS FURTHER ORDERED, that the policies and rules set forth
herein ARE ADOPTED.

FEDERAL CCM-1UNICATIONS C(M.fiSSION

.fj~£S'~
Donna R. searcy, Secret~Wr-C
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Conments

AC£, Long Distance Corp. (IV:X:)
Ad Hoc Telecarmunications Users eoo,nittee (Ad Hoc)
Alascom, Inc. (Alascom) .
American Tel~ne and Telegraph carpany (AT&T)
Association for Local Telecarmunications Services
Automated Conrmmications, Inc., ~ AJ..
cellular Telecarmunications Industry Association
Corrrnonwealth Long Distance Coopany
COllmunications Transmission, Inc.
CorTpetitive Telecarmunications Association
Fairchild Conmunications services CcJtpany
First Financial Management Corporation (FE'M:)
General Corrmunication, Inc.
GTE service Corporation (Gl'E)
Interexchange Resellers Association
International Business Machines Corporation (IBM)
International Conrmmications Association (ICA)
KIN Network Access Division
LeI International Worldwide Telec<X'CllJUl1ications (LeI)
Local Area Telecarmunications, Inc.
M:I Teleccmnunications Corp. (M:I)
Metropolitan Fiber Systems, Inc. (ME'S)
Mobile Marine Fadio, Inc.
National Telephone Cooperativa Association (NTCA)
N'tNEX Telephone carpanies (mNEX)
OCCM Corporation (cx::::cM)
Pacific Telesis Group (PacTel)
ReI Long Distance, Inc. (P.CI Long Distance)
Southwestern Bell Corporation
Sprint Conrmmications Carpany L.P.
Tele-Carmunications Association (TeA)
Teleccmnunications Marketing Association
Telocator
US West COO1lU.111.ications, Inc. (US West)
Williams Teleccmnunications Group, Inc.

Reply CoIIJJy:mts

Ad Hoc Telecarrm.mications Users Corrmittee (Ad Hoc)
Aeronautical Radio, Inc.
Alascorn, Inc. (Alascorn)
American Telephone and Telegraph Carpany (AT&T)
Arreritech ~rating Coopanies (Arreritech)
centel cellular Corp.
Comnunications Transmission, Inc.
COnpetitive Teleccmnunications Association
Custom Network services
First Financial Managem:mt Corporation (FFM:)
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General carm.mication, Inc.
G1'E service Cozporation ... (GTE)
Infonnation Technology Association of America _(ITAA)
International camunications Association (ICA)
IeI International Worldwide Telecarmmications (IeI)
Local Area Telecacmmications, Inc. .
McCaw cellular Corrmunications ~.
M:I Telecarrmmications Col;>. (M:I)
Metropolitan Fiber Systems, Inc. (MrS)
National Telecarrmmications and Infonnation Association (NTIA)
NYNEX Telephone Coopanies (NYNEX)
cx:xM Co%pOration (cx:xM)
Southwestern Bell COzporation
Sprint Corrmunications CClrpany L.P.
Telecorrmunications Marketing Association
Telocator
United States Telephone Association (USTA)
US west Comm.mications, Inc. (US west)
Williams Telecarrmmications Group, Inc.
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