
anticipated, less than or equal to Nl'SC spacings .100

38. Public Television also suggests that we desigoq,te relinquished N1'SC
channels as pairs for vacant noncarrrrercial allotments. 101 However, at the
point that Nl'SC channels ItU.lSt be relinquished by all broadcasters - the point
of conversion to KJ:Il - our transitional channel pairing scheme will have
served its purpose and will be ended. 'lbus,there will be no need for pairing
these noncannercial reserved channels at this point. Nonccmnercial as well as
cannercirb2stations will have returned to broadcasting on a single 6 MHZ
channel.

B. L1?N and Translator 5etvices103

39. There is no doubt, as low-power/translator interests argue, ~i04
L1?N and translaEor sexvices provide inportant benefits, sezving minority
and specialized1 5 audiences, providing locally-based sexvices to
camumities,106 and generally furthering diversity.107 en the other hand, we
are in the process of enabling full-setvice stations that, by definition,
reach much wider audiences than L1?Ns and translators, to bring KJ:Il, a major
teclmological advance in broadcasting, to these audiences on a second channel.
In order to do so, these full-sexvice stations will terrporarily need a
substantial allocation of spectrum. As the Notice stated, it will be a
challenge to provide· all full-service licensees with an ac:Xi1tional 6 MHz for

100 Public Television Ccxments at 16 n.13.

101 Public Television Comments at 16 n.13.

102 see~ section IV.A.

103 A low-power television station (lP'lV) is a broadcast television
facility with secondary sexvice status that is authorized at maxinun power
levels lower than those of full-service television stations. IDw~
stations may retransmit the programs of a full-service station and may
originate programning. Translators are low-power stations that do not
originate programning in excess of 30 seconds an hour and act to retransmit
the signals of a full-sexvice station. 47 C.F.R. § 74.701 (a), (f).

104 Telemmdo Ccxments at sumnary page, 6; camv.micasting Ccxments at 3
5; O1annel 13 Comments at 1-2; KHR-'1Vl4 carments at 1; Polar Reply at 3.

105 St. Clair Comments at 3; CBA carments at 1-2.

106 CBA Comments at 1-2; Channel 13 Ccrcments at 1-3; camunieasting
Comments at 3-5.

107 Telemmdo Comments at 5-6. see~ Third Coast Comments at 1. sc
parties observe that displacem:mt would have a negative econanic inpact on
existing investment and euployment, ~ Telenundo Comments at 8-9;
camn.mi.casting cemrents at 5-6, as well as small business, ~ Third Coast
Comments at 2.
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AT'V. Accordingly, as we stated in the Notice, and the record confirms, if A1.V
is to succeed, it will be necessary for new A1.V assignments i88displace IPN
and translator stations to sane degree in the major markets, although the
iIrpaet is likely to be less severe in roral areas where there are fewer full
seJ:Vice stations. we are thus compelled to agree with those who believe tha~

AT'V iItplementation will require that LP'IVs and inFlators, as secondary .
SeJ:Vices, yield to new full-power A'IV stations.

40. we thus conclude that we must continue IPlV and translators'
seconclary status vis-a-vis A1.V stations. we do not agree with those who argue
that this is inpmnissible and unfair because the low-power SeJ:Vice was not
established as secondary to A1.V stations, but only to certain land lOObile
SeJ:Vices and to the full-power tet~ision broadcast service in existence at .
the time the SeJ:Vice was created. OUr roles proscribe 1nterf~ to "~
'IV broadcast station" operating on the same or adjacent channel. The low-
power television service was established for the specific pw:pose of
suwlernenting conventional broadcast station coverage and we have always
considered low-power service stations secondary.112-The low-power service thus
has had anple notice that it would have to yield to any full-service stations,
without exrifion for the specific IOOde in which the full-service station
transmits. we also do not believe that the displacement required under
our roles is a restraint of trade or monopolistic, as Polar contends .114·

108 Notice, 6 FCC Red at 7030; Joint Broadcaster carments at 33. ~. CBA
carm:mts at 4.

109 EIA/CEG <:aments at iii, 8-9; ATSC eatmants at 5; Golden Orange
carm:mts at 2.

110 Third Coast carments at 3-4; Island Reply at 3. ~.i1aQ Polar
Reply at 4-5.

111 47 C.F.R. S 74.703 (b) (euphasis SlJR)lied).. a..I1m An Inquiry Intg
the Future Role of IQw Power Teley~sion Br9adcraatim and TeleyisiCll.
Translators in the National Teleccmynications System, 51 RR 2d 476, 486, 488
500 (1982) (IQw Power service Order), recon. granted in part on otbK q;:punQaI,
53 RR 2d 1267, recon, denied, .95 FCC 2d 657 (1983), aff'd syb nan.
Neighborhood 'IV Cgxpany. Inc. y. FOC, 742 F.2d 629 (D .C. Cir. 1984).

112 Ipw Power service Ors1er, ~, 51 RR 2d at 488.

113 IPlVs and translators have been on notice since 1987 tbat lIN m1~
increase demand for broadcast spectrum. In 1991, in order to minilRi. tbe
potential disruption to the low-power service, we instituted a f~ on ...
low power station 8J:Plications in major url:>an markets. Public Notice, "Pta..
of Limited Low Power Television/Teleyision Translator Filing Window rmp, lQrlJ.
29. 1991. Through Mev 3. 1991, M1meo No. 12124 (released Mar. 12, 1991).

114 It is unclear what Polar neans by "purposefuln displacement of low
power stations. Polar Reply at 7.
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41. we will not deviate from established precedent and afford a
Prefetency SO translators over low power stations should displacenent be
required. 1 OUr present rules balance the goals of maintainina translator
service and encouraging new low power originating services:116'" we find that
maintaining such a balance is in the public interest. Our present rules also
make no distinctions~ low-power service applicants based on the content
of their prograrmdng. we do not believe that this proceeding is the proper
procedural context for developnent of a preference for foreign-language low
power stations or that the record before us is sufficieniiY developed to
pemi.t adoption of such a rule, as sare parties request. a

42. Based on Staff and Advisory Ccmnittee technical studies, we find
that there is insufficient spectrum to pemd.t IR'lVs and translators to be
included in the class of broadcasters initially eligible for an AN frequency
on either a primary or secondary basis or to factor in IP1V displacrrrt
considerations in making AN assigrmmts, as several parties argue.
Because LP'lVs and translators are secondary to full-service stations, we do
not believe it would be appropriate for us to require full service stations

115 IQw Power Television and Translator 5eIVice, 102 FCC 2d 295, 308
(1984); Joint Broadcasters Ccmrents at 33-35; MST Reply CCrtments at 16-17.

116 lpw Power Teleyision and Translator 5eIVice, 102 FCC 2d at 308.

117 ~ Ipw Power 'television and Translator Seryi.ce, 2 FCC' Red 1278,
1288 n.14 (1987) (Piaplacement Qrder) •

118 ~,~, Telem.mdo Corrments at 11-12; Telemmdo Reply cannents at
2. ~. Religious Broadcasting Network, muA, 3 FCC Red at 4102 (1988)
(describing showing required for addition of specialized and carparative
programning issues in full-service carparative hearing context) •

119 1988 OET Study,~; 1989 OET Study, .awa, preliminary Analysis
of VHF and UHF Spectr;un Scenarios in Part III, Advisory Ccmnittee, Planning
Subcarmittee Working Party 3,Doc. 0174 (June 1991); Polar cannents at 2, 6-7;
polar Reply Ccmnents at 6; Third Coast caments at 4; camunicasting' <:aments
at 2; Island cannents at 6; CBA cemnents at 2. we also do not believe the
'suggestion that we displace peoni.ttees that have not yet built stations in
order to accarmodate the channel needs of displaced I2'I.V and translator
licensees, in light of the spectrum needs of AN, is likely to be of practical
value. we thus decline to adopt it. CBA Ccmnents at 1-2; 4; Polar cannents
at 3; CBA Reply at 4; Telem.mdo Ccmnents, Exhibit 1. In acXiition, we decline
Third Coast's suggestion that we prohibit construction of authorized full
service Nl'SC and low-power stations in major markets once AN allotments are
made in order possibly to provide channels for displaced IJ?'lVs. Third Coast
caments at 4. 'Ibis proposal would be unfair to those who may have i.nvestecl
in reliance on the expectation of being awarded a license once they had
constructed, provided, in the case of I.PI.Vs, they also caused no interference
to full-service stations.
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Jisplacing low-power service stations to carpensate them, as sane suggest .120
In addition, as stated above, with the proposed exception of those awarded
N'I'SC authorizations in the interim period extending fran adoption of the
Notice to initial assignment, we will not grant priorities to any entity for
eligibility for an ATIl channel after initial assigments are made.

43. At the same time, we recognize that LP'lVs and translators may have a
role in iJ'Cplementing ATIl. Sane parties suggest that the nature of their
operations may make the low-power television station transiti~ to ATIl ItDre
econanical and expedient than that of full-service stations. ~reover,

given the absence of nultiple ownership restrictions on low-power stations,
they will be free to add a second low-power ATIl channel, provided no
unacceptable interference to full-service stations or other protected
operations occurs. In addition, we will pez:mit LP'lV and translator stations
to broadcast in either the ATIl or N'I'SC IOOde once ATIl iJtplementation begins.

44. we propose to require low-power television service stations to
broadcast in the ATIl IOOde at the time that full-seJ:Vice ~2~ons will be
required to convert to ATIl and cease broadcasting in N'I'SC. SUch a
requirement would be consistent with our treatment of full-service stations,
and would help spur ATIl receiver penetration by ,increasing the sources of ATIl
programning available. ~reover, requiring low-power television service to
inplement ATIl at the time of full service station conversion gives LP'lVs and
translators anple tine to plan their transition. we seek ccmnent on this
proposal.

45. Recognizing the significant benefits thar23°w power services bring
to the public, we will, as CBA and others suggest, take such steps to
mitigate the likelihood and effects of displacement as are consistent with
our other objectives in this proceeding. we thus will continue to pemit a
low power TV station displaced by a full-se.."'Vi.ce station to apply for a
suitable replacement ~l in the same area without being subject to
carpeting awlications. we will also continue our present policy of
permitting low power service stations to operate until a displacing full
seJ:Vice ATIl station is operational. As Telercundo suggests, we also will
continue to allow displaced IP'lVs to migrate to vacant N'I'SC channels,
including vacant reserved noncarmerclal channels. we stress, however, as
Public Television suggests, that LP'lVs' use of such vacant spectrum is

120 carmmicasting cannents at 2.

121 Polar caments at 6-7; Polar Reply at 6; St. Clair Reply carments at
2-3.

122 .s= iDtm section IV.A.

123 CBA carments at 1-2, 4; Island caments at 6; Third Coast Ccmnents
at 4; St. Clair carments at 3-4 & n. 2.

124 Displacement Opder, ~; 47 C.F.R. § 73.3572 (a) (2).
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PS/WP3 Fifth Interim Report at 7. see also MST Reply Comments at

secondary only.125 MJreover, as Telermmdo suggests, we will continue to
pennit LP'IVs and translators to file non-window displacement relief
awlications to C:hange their operating parameters to cure interference to an
A'IV station.126 we also tentatively agree with arguments that certain
specific NTSC interference protection IUles could be re~lf1ted and may
afford low-power sexvice interests sane measure of relief. we plan to
initiate a separate proceeding to consider such changes. we decline, however,
suggestions that we place aaiitional requirements on full-sexvice stations in
order to m.i.nimize the likelihood of interference and displacement to IPlVs and
translators .126 It is the responsibility of the low-power service, as a
secondary service, to yield to full-sexvice stations where a conflict arises.

C. Broadcast Auxiliary 5exvice129

46. We awreciate the difficulties that broadcasters are likely to face
in rreetin1

g
0their auxili~ servic~ needs for both an ~_~..an~li

channel.:3 'As the l\dv~sory Ccmnittee cbseJ:ves, the J,n.UQ\....;CIO:n.. aUA.L ary
spectrum is already congested, ~~i severely in major markets, where A'IV
inplarentation will first occur. We have, however, taken pains to protect
broadcast auxiliary spectrum allocations in the 1990-2110 KIz band" despite
intense, carpeting need for aaiitional spect.nm1 by new services .13"
Moreover, there is no aaiitional spectrum at hand for broadcast auxiliary

125 Public Television Reply Comments at 5-6 n.9.

126 Telemundo Comments at 9-10; 47 C.F.R. S 73.3572 (a) (2).

127 ~,~, Third Coast Cacments at 4, 5-6; Islarx:l Reply at 4;
camun:icasting cacments at 2; St. Clair Reply Comments at 2.

128 Island Reply at 4; Third Coast Comments at 4; carm.micasting
Comments at 2; St. Clair Reply Contnents at 2.

129 Broadcast auxiliary spectrum is used generally by television
stations to convey their signals on a point-to-point basis fran fixed or
lOObile facilities. Stations use this spectrun for such pmpoaes as stud10-t.0
transmitter links (STLs), arx:l for ad hoc links between reroote locations and
the studio or transmitter.

130 ~,~, MST Reply Contnents at 17-18; PS/WP3 Fifth Interim Peport
at 5-9.

131
17-18.

132 Notice of Proposed Rule Making, Redeyelq;lJ§lt of Spe(;jtIUl\ to
Encourage looovation in the Use of New Teleegmp.mications Technologies, 7 ro:
Red 1542 (1992) (Spectrum Bedeyelogcent Notice) •
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puxposes. 133 Additional capacity may have to be obtained by, for exanple,
reconfiguring existing microwave links for greater efficiency, making greater
use of the higher frequency bands, use of optical fiber and carbined optical
fiber-microwave links, and enploynent of digital coopnassion techniques to
allow carriage of nUJ1.tiple NTSC signals in a single channel. we also suggest
that broadcasters may increase their use· of any existing available UHF
spectrum for fixed auxiliary broadcast use.

D. Other Spectrum Issues

47. In order to ensure an adequate rurtler of ATV channels in large
border areas, sane carmenters urge that we initiate ard/or intensify
coordination efforts with Canada and Mexico:134 Both the Advisory camlittee
and the Ccmni.ssion staff have begun infomal discussions with canada and
Mexico. we plan to intensify these efforts and encourage the Advisory
carmi.ttee to do the sane.

48. Sane ccmnenters urge us to tenninate Gen. Docket No. 85-172, which
proposed further sharing, or reallocation, ~! UHF channels in eight large
w:ban areas to private land lOObile service. 5 we suspended action in that
docket following initiation of thisp~, out of concem that we not
adversely affect spectrum options for ATV. Those urging tezmination argue
that the continued existence of· Docket No. 85-172 aeat.es an aura of
uncertainty regarding the carmission's ccmnitrrient to ATV and, given the
potentially tigtlt spectrum conditions for ATV in certain markets, can serve no
useful puzpose .137 However, we agree with IM:X: that it is premature to
tenninate Gen. Docket 85-172 at this time,l38 particularly in advance of a
final allotItent plan confirming predictions about spectnJn needs for ATV. we
thus decline to terminate Gen. Docket No. 85-172.

133 Although PS/WP3 cites possible sources of spectrum that may becane
available in the future, it cites no currently available sources. PS/WP3
Fifth Interim Report. In a related matter, ATSC requests that we defer a
decision until certain Mvisory camlittee studies are C<XlPleted. ATSC
carments at 5-6. In light of our consideration of the PS/WP3 Fifth Interim

. Report, and our evaluation of spectrum availability, we do not believe that
such a deferral is necessary.

134 Joint Broadcasters Ccmrents at 32-33; EJA/ATV camdttee Reply
carments at 18.

135 Notice of Prq;lOsed Me Making, Further Sharing of the UHF
Television Band bv Private Iand Mobile Radio Se;yices, 101 Fa: 2d 852 (1985),
~, 2 Fa: Reel 6441 (1987) (Suspension Qrripr). ~, L.SI.a., Joint
Broadcasters caments at 28, 36-38, introduction 5.

136 Suspension Order, 2 FOC Red at 6442.

137 MS'IV Reply carments at 19; Joint Broadcasters caments at 36-37.

138 I.MX: Reply Ccmrentsat 1-6.
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49. we also find that requests for reallocation of assertedly lightly
used land roobUe channels for television broadcast use are beyond the scope of
this proceeding. These requests are properly the subject of a separate
petition for rule making. Their consideration in the instant docket would
lead to undue delay and carplication of the nunerous and significant issues
directly raised by the advent of AN.139

IV. CXlNmsIQ{ TO AN

A. TiJretable for Conversion

50. Most, although not all, of those ccmnentinq on the issue agree in
principle with the proposal in the Notice that we require broadcasters to
"convert" entirely to ATIl - J.....e...., to surrender one 6 MHz reversion channel
and broadcast anlr r ATIl on the conversion channel once ATIl beccnes the
prevalent medium. 4 Requiring the surrender of the Nl'SC reversion channel
will praoote the introduction of AN and maximize. ATIl coverage areas .141
Although, as Golden Orange states, 142 there is a benefit to affording the
public a choice between ATIl and Nl'SC programning during the transition years,
suggesting that such a choice will remain permanently available would
undoubtedly inhibit the growth of AW. lot:Ire significantly, there are l~IY
to be carpeting uses for this spectrum which we will have to act:b:ess.1

139 Joint Broadcasters Ccmrents at 37-38; MST Reply carments at 20-22.
For the same procedural reasons, we decline St. Clair's requests to reallocate
channel 37 (radio astronany) for low power/translator and full service use or
to reduce the land IOObile reserve and use these channels for low
power/translator services. St. Clair Ccmrents at 3-4 & n.2.

140 Notice, 6 FCC Red at 7031; Joint Broadcasters caments at 24 & n.15;
Fleet call Reply carments at 5-6; SChreiber Reply caments at 3-4; ATSC
carments at 6; zenith CCrments at 5.

141 Joint Broadcasters CCrments at 24 , n. 15.

142 Golden Orange CCrments at 10-11, 13; Golden Orange Reply carments at
1-3. see also EIA/ATIl camu.ttee Reply caments at 9; FTC Reply carments at
i, 2, 22-24, 27 (consumers may continue to find Nl'SC broadcasts warrant
suwort even after their purchase of ATIl receivers).

143.s= generally Spectrum Redeyelcgoent Notice,~. .s= aJ.ag
Schreiber Reply carments at 3-4; MJtorola CCrments at 3-4; Phillips Reply
CCrments at 5; Teleaundo carments at 12. .ct. FTC Reply carments at 24
(future temination of Nl'SC would encourage econanic efficiency if there weJ:e
other uses of spect.rum of 1'OOre value to consumers). we do not, however, here
decide what the specific allocation of the surrendered spectrum should be, as
Sate suggest. ~. Public Television Cooments at 11 (arguing that reallocated
spectrum at tiJre of ATIl conversion should be used first to replace any
nonccmrercial reserved channels that are deleted to accarm:>date ATIl
inplementation). we believe that that it would be premature at this point to
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Thus, contrm to requests that we defer addressing the issue of
conversion, we put broadcasters on notice that when AN becares the
prevalent medium, they will be required to surrender their reversioo channel
and cease broadcasting in NTSC. By not requiring conversion until AN
achieves consumer acceptance, we allay FTC's uncert.ainty about whether AN's '.
costs will exceed its benefits to consumers .145 .

51. As proposed, we will cease issuing new NTSC licenses, including
nonccmnercial NTSC licenses, once we have carpleted the initial assigrment of

:Va~;~~e~~~~~ff~~~~~~:rl::r4~.
that point forward, in order to begin the transitioo to AN, we will issue new
television broadcast licenses for AN transmission only. we do not agree with .
Public Television that by ceasing to issue nonccmnercial NTSC licenses, we are
defeating the pnpose of Dairing, where feasible, AN channels with vacant
noncarmercial allotments.147 That pairing pemits noncarmercial applicants to
continue applying for NTSC/ATV pairs until the point that initial XlV
assigrunents are carpleted. Once that point is reached, noncamercial

::~~;S~l~o~~l~~~c;~II::i~f:=e~8~~i=,~~an
existing broadcaster have forfeited its initial eligibility by, for exanple,
failing to apply and construct within the required time, we will allow that
broadcaster subsequently to apply, along with any other qualified part.ies, for
any available ATV allotment or for an available XlV channel that will enable
it to switch directly to an XlV channel at the time of conversion. If it is
technically possible, a broadcaster may also use its existing NTSC frequency
for this pw:pose. Finally, we will pexm.it lOOdifications to NTSC facilities
after adoption of a final Table of Allotments for XlV channels provided they
carply with technical criteria for the protection of XlV vacant allotments,
applications and assigrunents.

52. we also conclude that we should set a fim date for conversion to

decide the specific future use for this reclaimed spectrum.

144 Samoff Reply carments at 2-3; westinghouse carments at 5.

145 FI'C Reply cemnents at 22, n. 43. FI'C also observes that, for
households purchasing an AN receiver, continued NTSC broadcasts will permit
continued use of the second or third NTSC receivers that these households
might also have. FTC Reply carments at 23.

146 Notice, 6 Fa: Red at 7031-32; Joint Broadcasters carments at 24. As
Joint Broadcasters suggest, we do not plan to lift the current freeze CX'l NrSC
applications in major markets. Joint Broadcasters Catments at 24. .

147 Public Television carments at 23 n. 19.

148 Those KI.V channels, together with any VHF channels that had
previously been set aside for nonccmnercial use, ~ P.L. No. 101-515, ~,
would then constitute the noncarmercial reserve.
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AN. We agree with zenith that use of a finn date would keep acin:inistration
sinple, assure progress toward freeing spectrum on a timely basis and give
broadcasters, c~s and manufacturers the benefits of a clearly defined
planning horizon. 149 OUr review of the record also persuades us that carplete
reliance on ATV receiver penetration rates as a triggering event for
conversion, on either a nationwide or market-by-market ~~8' as the Notice
also suggested, would not provide this sane clear signal.

53. We tentatively conclude that we should establish a date for

~~r:r~~~~l~t~e~~=,~ie~~; :t~l~~rC:t;inal
should pezmit the majority of consaners who p.1rChase Nl'SC recei~! prior to
the introduction of AN to get full use of their Nl'SC equipnent.
t-t>reover, by this point, we expect that ~_cost of AN receivers should have
declined fran the level of initial prices, 54 as a result of increased
consumar acceptance and higher volume sales. Preliminary studies also suggest .

149 zenith carments at 8-9.

150 Notice, 6 FCC Red at 7032.

151 As stated~, section II.F, we believe that it is essential that
the principles goveming allotment/assignment issues be resolved by the time
an AN standard is adopted.

152 As a matter of chronology, we envision the five-year
awlication/construction period beginning to run fran the time a Report and
Order adopting an AN standard or a Final Table of AN Allotments becares
effective, whichever is later. After an AN standar,d/Table of Allotments is
effective, we will begin to accept broadcaster awlications for AN
construction pezmits; the precise point at which such cq:plications may be
accepted, however, may varj depending on the particular assignment methodology
which is adopted. ~~ section II.F. we tentatively plan to inpose a
100 percent si.nul1east requirement no xoore than four years after this five year
period ends. We have similarly proposed to cannence the running of a 15-year
transition to cc:rrplete AN conversion at the time a final Table of AN
Allotnents or an AN standard is effective, whichever is later.

153 ~,~, EIAICEG Cclrmants at 11; Philips CCmrents at 10-12
(average life of a television receiver is 15 years); EIA Color Television
Replacement Cycle Study at iii (Apr. 1985) (it takes about 15 years for half
of all television sets to go out of use). ~. zenith CCmrents at 8-9
(consumers expect to use new NTSC receivers for seven to 10 years). ~ A1§g
(DE eatments at 7, 9 (sufficient transition needed to avoid mald.nq current
Nl'SC receivers prematurely obsolete) •

154 zenith <:aments at 7 (forecasting initial product acceptance in the
giant screen segments of the industry, priced 50 to 100 percent above today's
giant screen televisions); Philips carments at 10-12 (J{N receivers will be
"high end" products for a number of years after AN broadcasting is
in!tiated) .
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that, even absent inposition of a conversion deadline, significant numbers of
consumers should have purchased A'N receivers by this point. Indeed, it is
possible that alternative tredia such as '\1CRs and cable may ~5the ATV
receiver market even before ATV terrestrial broadcasts begin. By the time
our proposed conversion point is reached, broadcasters will have constructed
an ATV tr~ssion facility and should have inplemented studio production
capability. 5 It is also possible that inel«pensive downconverters pemi.tting
the reception of AN signals on conventional NI'SC sets (in NI'SC quality) will
have becane available, thereby enabling those without ATV television sets to
continue ig raceive broadcast service without purchasing a carpletely new
receiver. 7 we seek cament on our tentative conclusion that a 15-year
conversion date would be appropriate and on the reasoning underpinning this

155 For exanple, Working Party 5 of the Planning SUbcarmittee of the
Advisory Ccmnittee (PSMS) as a preliminary matter projected 40 percent
receiver penetration 10 years after one percent penetration is achieved, and
PSM4 now believes this projection to be pessimistic. Fourth Interim Report
of the Working Party 5 on Econanic Factors and Market penetration of the
Planning Subccmni.ttee of the Advisory Ccmni.ttee on Advanced Television service
(Mar. 4, 1992) at 7-8 (PS!WP5 Fourth Interim Report); PS!WP5 Fifth Interlln
Report at 4. Zenith states that one percent penetration could be reached as
early as the second year afterA'N receivers are introduced. zenith Ccmnents
at 8. PS!WP5 states· that the CRX>rtunity exists for alternative delivery media
including cable, bane video and satellite service to start the penetration of
the consumer market with AN service at the time, or shortly after, an ATV
standard is established. PS/WPS Fifth Interim Report. at 6. IS/WP2 does not
agree that ATV receiver penetration will be seeded by dsnand for receivers
stinulated by other nedia, and projects consumer equiptent. availability two
and a half to three years after Ccmni.ssion authorization of KJV broadcast
service. COntribution to the Fifth Interlln Report of the Inplementation
SUbcarmittee fran WOrking Party 2 on Transition Scenarios (Jan. 31, 1992)
(IS/WP2 Fifth Interim Report) at 12, ..i.D Inplementation Fifth Interim Report,

Attachment A. ISM2 is conducting further studies on consumer receiver
developoont.

156 ~ sypra section II.E; CBS Stugy, supra at 17 (study conducted
prior to the "use or lose" condition placed on neeting 'KN construction
deadline, finds that last group of stations to b.1ild KJV facilities will }:)egin
in year 6 and catplete studio inplementation in nine years). we also believe
that this schedule should penni.t stations to depreciate NI'SC equiptent. on a
reasonable timetable, as (DE suggests. (DE caments at 5-7.

157 CgJpare MSC Ccmnents at 6; zenith Carments at 6 (envisiCl'U.Bi
availability of inel«pensive downconverters) lf1tb Philips carments at 13 .1'1.11
(although reasonably priced KJV downconverters are a possibility, it is too
soon to predict their availability or cost, or what COOS'l.IDer reaction to theID
would be) •

"tJpconversion" refers to programning converted fran NI'SC to ATV fonnat.
"Downconversion" refers to conversion fran ATV to Nl'SC.

35



tentative finding .158

54. We also invite interested parties, particularly system proponents,
consumer electronics manufacturers, and professional broadcast equipnent
manufacturers, to ccmnent on the availability and costs they project during
this IS-year period for equipnent needed in the hane and in the broadcast
studio to receive and produce programning in the ATV mode. In particular we
seek ccmnent on the timing of widespread availability of ATV receivers, bane
downconverters, and ATV professional broadcast equipnent, and what the cost of
such equiprent is expected to be (including any expected changes in price)
during the 1S-year conversion period. we also ask parties to cament on
whether the possible availability of downconverters should influence the
manner by which we assess AN acceptance. WOUld the availability of
reasonably priced ATV downconverters lessen concerns about the premature
obsolescence of NTSC sets in a household?159

55. Notwithstanding our tentative conclusion to set a 1S-year conversion
date, we acknowledge that, at this point, it i6 difficult to predict with
certainty how AN inplEJTentation will occur. 16 Various developnents relevant
to the new AN technology mto a date for conversion cooceivably may emerge
in the next several years. While we will establish a fim conversion date
in the next stage of this proceeding,. we propose to review, in 1998, the
propriety of that conversion ~t~. This review should alleviate conoems about
premature tennination of Nl'SC. 6 It would also leave roan for adjustment if
ATV inplementation should proceed roore or less swiftly than we envision. we
note that by 1998, we should have gained considerable experience conceming
the transition to ATV: we will have selected an ATV· system and established an
ATIl standard; ATIl receivers should be' available; and numerous broadcast

158 Mherence to a timetable for the conversion to ATV is also desirable
because of the spectrum's potential to support new awlications and services.
If the value of the spectrum for those uses could be quantified, it might be
elq)ressed in tenns of rents or fees for occupancy of additional ATV spectrum.
The eatmission, of course, does not plan to condition the use of conversion or
reversion channels on any such payment. Ne underscore, however, that. the .
spectrum to be used for the transition to ATV has significant value for other
savices and benefits and that any delay in reclaiming the reversion spectrum
·carries potential costs to the public.

159 ~,~, Neiss carments at 9; EJA/ATV Ccmnittee F.eply Ccmnents at
9.

160 ~ generally Joint Broadcaster carments at 25-26; EIAlCFG Coluents
at 9-10; Philips c:aments ii, 14; Fleet call F.eply carments at 5-6.

161 ~ generally EIAICEG Carments at 10.

162 ~,~, Joint Broadcaster Ccmnents at introduction 3, zenith
carments at 8-9; EIAICEG carments at 9-10; MST ~ly carments at sunmary 1
2, 6-7.
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3tations should be transmitting in AN.163 By 1~98, we also should have
better data regarding the developnent of set-top convert.ers and other factors
relevant to detennination of a· timetable for recapture of Nl'SC reversion
spectrum. This data will in tum enable us to weigh the owortunity costs of
keeping the reversion spectrum with broadcasters for sane additional period of
time against the costs to broadcasters and consumers of fully converting to
ATV. we seek carment on our proposal to review, in 1998, the suitability of
the conversion date we will soon establish in the next stage of this
proceeding•

B. Switching Frequencies

56. we agree with Joint Broadcasters that we cannot pemit stati~ to
switch their NTSC and ATV channels on an individual, voluntary basis. As
we stated in the NQtice, it is likely that AN-Nl'SC co-channel spacing will be·
shorter than AN-AN and Nl'SC-NTSC co-channel spacing. Unless all stations
with CQ-channel facilities at less than the mi.ninun AN-AN spacing in a given
area switch together, switching AN and Nl'SC frequencies may result in ATV
statiQns with sexvice areas pemanently nuch smaller than would have been the
case if switching had not been permitted. l65 Accordingly, we will pemit
switching Qf ATV and Nl'SC frequencies only on a case-by-case basis, after
careful coordination insuring that other AN sexvice areas are not adversely
affected and nQ Qther negative interference consequences result, and assuming
that such switching harroonizes with any long-range plan for use Qf television
spectrum that we develop.

57. cannenters generally owose the suggestion that we should require

~ls=~er~~t't~ch=~the~t~~d(=Ysf~~i~ies
ack:iitional investment167 and lead tQ consumer confusioo)68 Other parties,

163 Fifth Interim Report at 16 (AdviSQry Ccmnittee Final Report expected
February 1993); ISMP2 Fifth Interim Report at 12 (general ,market
availability Qf ATV receivers projected two and a half to three years after
Qrder selecting system); PSMP5 Fifth Interim Report at 6 (there is sane doubt
that cable systems would introduce ATV sexvice before local broadcast ATV
sexvice is in operation; however, a limited inauguration of ATV cable SeI:Vice
is planned fQr 1992);. =e discussion~ section II.E on aw1ication and
const;ruction periods.

164 JQint Broadcasters CCmnents at 26-27 & n.18.

165 Notice, 6 FOC Red at 7033. ~~ zenith Ccmnents at 10-11.

166 Joint Broadcasters CCmnents at 27; zenith eatments at 10; Golden
Orange CCmnents at 6; Brandenton CCmnents at 4. ~~ Lippnan caments at
4 (QPIXlsing switching if Nl'SC channels are VHF) •

167 JQint Broadcasters CCmnents at 27; zenith eatments at 10-12
(obsexving that after NTSC ceases, broadcasters will be able tQ operate. AN in
a much more efficient marmer) .

37



however, advocate requiring broadcasters to switch to new channels so that al
AN operations can be reacccmrodated in the IOOst spectrally efficieni ~er.
These parties advocate establishrrent of a contiguous UHF allocation. 6 we
agree, however, with those parties who counsel that we cannot know the
relative value of ATV broadcasts in the VHF band as opposed to the UHF~
until after we develop practical ~ience with this new technology .17 As
ATSC states, sane predict that digital transmission will virtually eliminate
the advantages of VHF over UHF. In such case, we might want to avoid the
added expense to broadcasters that a SW~ich to VHF would cause, and to
considl:tr other uses for that spectrum. 1 We will thus wait until ATV
inplenentation is undeIWay and we have practical experience on which to base
our juc:igrrents, to decide whether, at sane future point, we should require or
pennit broadcasters to switch frequencies.

58. The Notice stated our belief that ATV inplementation should be
structured to protect the existing invest.rlent in consumer equipnent so that
consumers are not prematurely forced to purchase new receivers to enjoy top
quality over-the-air television programning. we stated that a .simulcast
requirerent (under which at least sane aroount of progranrninq would have to l:le
broadcast simJltaneo\1Sly over both the NTSC and ATV channels) would l:le one
maans of achieving this goal. we thus sought carment on the degree of

=~~~~~an~~s~o~~f::~tonin~~0'2anko:er
reviewing the carments on this issue, we conclude that we should require 100
percent simJlcasting of the programning on the AN channel at the earliest
appropriate point. For the reasons given below, we tentatively conclude that
this 100 percent requirement should l:le adopted no later than four years after
the ATV application/construction period for preferred allotments has passed,
and we seek ccmnent on whether we should pennit broadcasters sane initial
flexibility prior to this point.

59. A simJlcast requirement will help ensure that consumers are not
prematurely deprived of the benefits of their existing television recei~s

511 zenith Carrrents at 11.

169 Lippnan Carrrents at 4; Golden Orange Ccmnents at 5-6 , n.4, 7 , n.S,
9. Golden Orange favors a single contiguous UHF ATV band allocatioo and a
second band for stations that it argues should be peJ:mi.tted to choose to
continue in NTSC. Joint Broadcasters argue that Golden Orange's proposed
maans of reconfiguring the UHF and VHF bands is not technically· feasible.
Joint Broadcaster Carrrents at 27.

170 westinghouse Carrrents at 5; ATSC carments at 7. ~ AJ.ag Philips
carrrents at iii (OI=PQsing both surrender of NTSC channels and repacking) •

171 ATSC Carrrents at 7.

172 Notice, 6 FCC Red at 7033.
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and other devices. In addition, we underscore that AT'V is not a separate
television service and will not result in the pennanent grant of two 6 MHz
channels to existing broadcasters. we intend to reclaim the reversion channel
as soon as possible. Requiring sinulcasting will help us to do so by
rnini.mi.zing broadcaster and ConsulTer reliance on the AT'V channel as a
separately programned seIVi.ce. Thus, we fiImly disagree with Golden Orange'· .
that we should continue to ~rmit NrSC stations to continue indefinitely and
with different programning. 3 In acW.tion, a siJrulcast requirement will give
added inp!tus to AN receiver penetration by eliminating the need for dual
mode receivers capable of receiving both NTSC and AN. It will thereby help
lower the cost of AN receivers, which in tum should spur increased
penetration. Thus, s:inulcasting will not only protect existing consumer
investment in NTSC equipnent, but also facilitate consumer purchase of new
AT'V receivers. Our ultimate goal, therefore, is to require s:inulcasting of
100 percent of the progranming on the AN conversion channel as soon as is
appropriate.

60. In this regard, we tentatively conclude that we should inpose a 100

~c;l~~=~=t=i: ~~;~~~l=t~~ =~~
At this point -- nine years after a standard becanes effective - we will have
afforded broadcasters sufficient time in which to explore ~~ential of
this new technology, and AN should have established itself. Thus, the
need to afford broadcasters Sate flexibility in starting up AT'V operations
will have diminished. ~ the other hand, AT'V receiver penetration, and hence
revenues fran AT'V programning, should be increasing. With the ascendance of
the AN channel, the need to protect consumer investment in existing NTSC
equipnent will increase. As the AN channel begins to produce its own
revenues, the need to insure the surrender of the reversion channel also will
increase. Requiring 100 percent sinulcasting at this point will senre our
twin goals of protecting consuner investment in NrSC equ!pnent and insuring
spectrum efficiency. we accordingly seek carment on our plan to require 100
pecent sinulcasting no later than four years after the initial five-year

173 Golden Orange eatments at 12-13; Golden Orange Reply ~ts at 5.
~~ section I.A.· .

174 The siJrulcast requirement would begin to run on a nationwide basis.
we would not make exceptions to the sinulcast requirement for individual
stations that obtain extensions of their construction permits. we believe
that piecemeal inplementation would, to the detriIrent of· the viewing public,
prove too disruptive to progranming sources that are SUWlied nationwide.

175 see generally CM Stuqy, ~, at Table 11 (in year six - five
years after first stations begin construction, 100 percent· of N households
should be able to receive AT'V service fran stations in their market); ~
~ PS/WI?5 Fifth Interim Report, ~, at 6-7 (OR?Ort.unity exists for
altemative delivery media, J....e..., cable, bane video and satellite service, to
start the penetration of the consurrer market with AT'V service at the time, or
shortly after, FCC establishes an AN standard); .a=~ discussion~
note 155 (discussing preliminary projections of AT'V receiver penetration) .
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application/construction period has passed.

61. At the Sam:! ti..tte, we recognize that there may be a need for sane
initial flexibility in prograrrming the AT'V channel to penni.t the developnent
of equiprent and prograrnning for this new technology and to attract consuner
interest. In the early stages ofAT'V :i.Irplementation, it is unclear whether
all stations could or will initially have the ~pam sources or technical
capability to silmlcast all their progranming. In addition, '"SaD8 parties

~~~~~=~=~C:l~~y~s~~~~s=i~7tobe a
Moreover, broadcasters are likely to need sane freedan to explore the
di..n'ens

l
ions ,?f the1 8new AT'V technology, to use it creative:.~~~thaizewiitlsl

ful potent~al:17 In order to develop and produce the ~~__......u~ t
best exploit the benefits of AT'V and attract consuners to this new techI)ology,
broadcasters may need sane initial reprieve fran a full sinulcastinq \
requirement. Moreover, regulation to protect consuner investment in existing
NI'SC equiprent may well be unnecessary in the early stages of AN
iItplementation. In these early stage$, stations will have every incentive to

176 If, for exanple, most stations receive their AN programning fran a
separate, second program feed (be it network or sane other program source),
they may not have the capability at the outset to upcanvert their nan-network
programning fran NI'SC to AN. In addition, stations may need several years to
inplement full AN production capability in their studios. CBS Study,~
at 6-7, 17 & Figure 12 (last group of stations to inplement AN taJting nine
years to inplerrent AN studio production capability). Manufacturers also may
need sane ti.ne to develop such equiprent and to produce adequate supplies for
all stations.

177 westinghouse Ccmnents at 5; EIA/CFG Ccmnents at iii-iv, 5, 12; ATSC
carrrents at 6; EIA/ATV Ccmni.ttee Reply carments at 11-12.

178~ generally E'TC caements at i, 25-26, 28; Public Television
caments at v-vi, 21, 29-30. ~. ATSC carments at 8. Public Television
suggests that certain types of programs, ~, a program focusing on Albrecht
Durer's etchings, would be particularly effective on AN, with the higher
resolution images it affords. Public Television also suggests that AN offers

.a range of programning options not possible with NTSC foxmat, bY L.SlA,
reducing the need for close-ups, and, through its~ aspect ratio,
pem.i.tting scenes with expansive backdrops. Public Television carments at 29
30. The early stages of AN, when there are relatively low audience IUJIt)ers
for the AN charU1el, might prove a suitable time for broadcasters to
experiJrent and develop a facility with the new features of ATV technology
without jeopardizing NTSC programning' serving relatively large audiences. It
is also possible that the production skills and program selection JOOSt
appropriate for ATV may not always transfer well to the NTSC IOOde. PeJ:mitting
broadcasters sane initial freedan fran silmlcasting would enable them to gain
sane experience with the differences between AN and NTSC and, subsequently,
to produce silmlcast programs that well serve viewers of both 1OOdes.
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maintain their NTSC programning,179 and ATV receiver penetration (and
consequently viewership and advertising :revenues) will be :relatively low.180
Thus, broadcasters will surely retain a substantial financial incentive to
maintain the quality of their relatively mre lucrative NTSC programs.

62. we therefore seek ccxrrcent on one altemative that would have us
phase in our si.nuJlcasting requirement, penni.tting broadcasters to make
adjustments in a gradual fashion. Under this staggered awroach, we would
allow broadcasters carplete flexibility in progranming the ATV channel during
the first two years after the initial five-year awlication/construction
period has passed. However, as AT"! i.nplementation progresses, ATV receiver
penetration is likely to increase and the need for regulatory intervention to
protect existing consuner invest.nent and ensure our ability to reclaim the
second 6 MHz channel becanes mre acute. Thus, starting two years after the

~~8~e~=~C~~i~~~Jo~=~ca:s:r~has
standard becanes effective -- we would require broadcasters to si.nuJlcast 50
percent of each day's programning. This 50 percent requirement would continue
to afford broadcasters sane flexibility as they inplement full ATV production
capabilities, but would also prarpt them to prepare for carplete conversion to
ATV technology by ensuring that they do not use the second 6 MHz channel to
develop a separate program service. In ackiition, the phased-in 50 percent
siJml1cast requirement would enable us to safeguard consumer interests in the
long-tem, when ATV overtakes NTSC, by protecting the public's invest:rrent in
NTSC technology. For the reasons discussed above, the 50 percent siIrW.easting
requirement then would be increased to a 100 percent requirement two years
later, at a point nine years after an ATV standard becanes effective. we seek
carment on this proposed awroach.

63. we also seek carment on other altemative schedules, including an
awroach that would adopt a full simllcasting requirement earlier than four
years after the awlication/construction period has passed. An earlier
adoption of a 100 percent si.rm.1lcast requirement would awear to strengthen
our ability to reclaim one 6 MHz channel at conversion. If the necessary
production and conversion equiprent is available two years after the initial

179 Joint Broadcasters CCltments at 29; Public Television carments at
v-vi, 29-30; ATSC CCltments at 8; EIA/CEX; Ccmnents at iii-iv, 12; E!A/ATV
Reply carments at 11.

180 Joint Broadcasters CCltments at 29; E!A/CEX; Catments at iii-iv, 12;
FTC Reply carments at i, 25-26, 28. At this point, nuch of the progranming on
the ATV channel may well be converted NTSC progranming. weiss carments at 10;
westinghouse carments at 6 (traditional progranming (such as news) may not be
iImediatelyavailable in ATV fonnat) •

181 .s= generally ATSC CCltments at 8 (as tine progresses and 1OO:re
consurrers purchase new equiprent, broadcasters may air altemative progranming
to. provide consurrers greater benefit fran their purchase, and at this stage,
the caemission will need to protect the viewer who has not yet purchased ATV
equiprent) .
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five-year awlication/construction ends, or even earlier, it might be
technically feasible to move to a 100 percent sinW.cast requirement at such
point. we seek cament on such an awroach and the projections as to the
availability of necessary hardware and software that underlie it. we also ask
interested parties to cament on whether broadcasters would, regardless of
technical feasibility, need sare reprieve fran a 100 percent simJlcast
requirement after the initial application/constJ:uction period passes to
explore the creative potential of the AN 1OOde, to attract viewers to AN, and
to insure their ability to recoup their investment in ATV inplementation.

64 . we also seek ccmrent on other proposed awroaches to affording
broadcasters flexibility in developing ATV technology. For exarcple, we might
require a broadcaster to air the sane programning' on the ATV and Nl'SC
channels, but pennit flexibility with respect to time of airing or material
included. The guiding policy under such an aR>ro&ch would be to ensure that
the Nl'SC viewer had an qportunity to xeceive the same programning available
to ATV viewers during the early phase of ATV illplementation. Under this
awroach, we would broadly define the "same time" at which siItulcast programs
are required to air, JL.SL" as the same 24-hour period. As Joint Broadcasters
suggest, we would def~ "same program" as one which has as its basis the same
underlying material. Thus, variances between programs acccmrodating the
special nature of ATV or Nl'SC, sum as different aspect ratios, angles or
n'l.1ttbers of carreras, or ccmrentary 3 would be Dennitted. we might also define
''program'' to exclude carmercials and praootionS184 and to include primary
material such as movies, news, sports, and enterta1.rlDent shows. we also seek
carment on whether prograrrming subject to a siJrulcast requirement should be of
sare minimal length and, if so, what an appropriate length would be. For
exanple, would it be a;:propriate to a;:ply a siItulcast requixenent to programs
of five minutes or Il'Ore in length? Should the obligation be even broader,
encatpaSsing one-minute news breaks for exanple, or narrower, awlying to
programs perhaps of 15 minutes or nvJre in duration? '1bese proposed
definitions regarding the timing and content of sinulcast material would give
broadcasters added flexibility and would alleviate concems that a
siImJlcasting requirement will have a chilling effect on program content or
raise First Atrendment concems .185 we seek cament on these proposals. If '"
do adopt such an approach, we seek carment on whether it would rEI'll&in
necessary to "phase in" a full siImJlcasting requirement, as proposed above, to
afford broadcasters the flexibility they may need to inplement ATV.

65. As CapCities suggests, we also tentatively conclude that, frau tbI

182 Joint Broadcasters caem::mts at introduction 3-4, 28, 30.

183 Different ccmrentary might be appropriate where different canera
angles are used in the Nl'SC and AN versions of the same eVent, iL,£,., an
athletic carpetition.

184 ATSC Ccmrents at 8; Joint Broadcasters cemrents at introduction 3
4, 28, 30.

185 Public Television Ccmrents at v-vi, 29-10; ATSC cemrents at 8.
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outset, upconverted NTSC progr~ on broadcasters' second 6 MHz channel
must be sim..l1cast progranming. we are awarding broadcasters a second 6 MHz
channel on an interim basis to pennit them to make a transition to A'lV. we
see no reason to pennit use of the second channel for non-A'lV programs that
differ fran those broadcast on the associated N'l'SC channel. Thus, in the
event we adopt a phased-in sim..l1cast requirement, we would nonetheless~
prograrrming on the A'lV channel to take full advantage of the technical
capabilities of the A'lV IOOde. we seek carment on these tentative
conclusions. we also seek carment on the types of programning which would
take such full advantage of the A'lV mode. For exanple, such progranrning might
include: (1) programs produced in film and directly converted to the A'lV IOOde;
(2) programs originally produced on tape in the A'lV mode; and (3) programs
produced in the AT'V roode live. We ask interested parties to carment on what
other types of programs, in ad:ii.tion to these three categories, would take
full advantage of the technical capability of the AT'V mode.

66. As we assess the inpact of the various alternatives for adopting a
simulcast requirement, we are particularly interested in their effect on
consumer interest in AT'V and on AT'V receiver penetration. The more swiftly
AT'V receiver penetration increases, the more rapidly we will be able to
reclaim one 6 MHz channel. we thus are most concemed that we receive
detailed carments fran electronics manufacturers on the desirability of any
given sim..l1cast approach. In ad:ii.tion, we seek detailed carment, especially
fran professional equipnent manufacturers, regarding the speed with which
cost-effective equipnent pennitting upconversion of N'l'SC programning and
downconversion of A'lV programning will be available. we also ask for detailed
infoz:mation, particularly fran consurrer equipnent manufacturers, regarding the
extent to which inexpensive downconverters for bane use are ~ed to be
readily available. we ask interested parties, particular consurrer equipnent
manufacturers, to carment on the likelihood that dual mode A'lV!NrSC receivers
will be developed, and the relative cost of such a dual mode receiver as
catpared with an A'lV-only receiver. Finally, we ask interested parties,
particularly the programning carrnunity, to carment on whether and when a
SUWly of AT'V-capable programnina is ~ed to be readily available to
broadcasters and consumers .187 ...~

67. In a related matter, CapCities requests suspension or waiver of
Ccmni.ssion rules goveming the network/affiliate relationship and contractual
negotiations to pennit a network to link affiliate clearance or preenption of
a ProgrIW8in one fonnat (N'l'SC or AN) to clearance or preenption in the other
foz:mat. These particular rules are at issue in a pending camdssiOY89
proceeding addressing the need to reform our existing broadcast rules. we

186 CapCities caments at 4-5.

187 ~~ note 176 and associated text.

188 CapCities Ccmrents at 2-3. 47 C.F.R. §§ 73.658 (a), (d), (e).

189 Notice of lnauity, Review of the Policy InplicatioDS of the Ch3,ng.:.ng
Video Marketplace, 6 FCC Red 4961 (1991).
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will thert:\tore not consider I-elo.xation of these rules in this docket At this
time. M.eI' a decision has been reached in the 'IV MarketplACe proceedi.ncJ, we
will can~i~r in this rule makinl) dny 5peClfic A'1V-~lated questiOl'la that
Iut\:Sin, 1 f neL"'es~ary.

68. The Nolic:e stated our belief that, in order to generate the voll.lQ8
L1r t'llui1-...t-ent necessary tor KIV service to develop widely, the patents on any
winning A'lV Systdit\ WY~bd have to be licensed to other manufacturir¥J carpanies
nil l~...."\son.;\ble tenus. TI1e consensus atOOIl9 the carmenters is that the
wilU1iI1l..J prq)Onellt .:ihould adopt such reasonable patent licensing policies .191
There is, hO~VtH', sane diver':)ence of opinion as to the degree to Which
l'cX)ulaticl.Il is ~-eQ\lired, either now or at sane future point, to ensure that
l."tMSCl.llllbl~ JXitent licen~i119 IXJlicies are indeed adq)ted. The ATV testi.r¥:J
pn.)L~1ures alt"\..~dy require proponents to sutmlt, prior to test1.n;J, a statEllBlt
U1dt any n~levd.nt pate.nts they own would be made f~,ilable either free of
dl.:u~ or cu\ reasonable, nondiscriminatory terms. Contrary to the views of

190 The technology, intellectual property, camunications and
carpetition IXJlicy questions generated by patent l1oenai.r¥:J and related i ....
in the context of selection of an ATV standard have been brought to the
attention of othel." expert agencies, including' the Department ot J'u8tioe, and
the Depart:loont of Ccmrerce. Letter to Thanas J. SUgx:ue, Esq., kt1J'lq
Assistant Secrettuy for CCmnunlcations and Information, Urlqd States
Department of COOIOOrce, fran Kenneth Robinson, senior legal Adviser to. the
CtuillMJ1, F~ral Carmunications Ccmnission (dated Feb. 11, 1992) i lBtter to
Nancy H. Mason, Deputy undersecretary, Technology ldninistration, UUted
States Departrrent of Co1merce, fran Kenneth Robinson, senior I.agal Adviser to
the 0laillMJ1, Federal Camtunications Coomission (dated Feb. 11, 1992); lBtter
to Constance L. Robinson, Esq., QUef Ccmm.mi.cations and Finance section,
Antitrust Division, United States Department of Justice, fran:Kenneth
Robinson, senior legal Adviser to the Olainnan, Federal camun1catiaw
Catmission (dated Feb. 11, 1992).

191 EIAICEG carne.nts at iv; Blonder CcI1nents at 2; FIT caments at i, 5;
Philips Carments at i v .

192 The Advisory Carmittee AN Test Procedures Test Management Plan .. S
:2.1 requires that proponents follow American National Standards Institute
(ANSI) patent policies in certifying to the availability of xelevant pattnts
they hold. ANSI requires assurance that:

(1) A license will be made available without
eatpenSation to awlicants desiring to utilize the
license for the purpose of inpletenting the standard or
(2) A license will be made available to awlicants under
reasonable tenns and conditions that are dem:nstrably
free of any unfair discrimination.

1UV Test Procedures Test Management Plan, AJ:pendix At S 0.2 (sept. 25, 1990,
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..hose advocating greater regulatory involvement,.193 we find that these
requirements adequately safeguard the consumer and carpetitive interests in
reasonable availability of relevant patents, so far as is currently possible.

69. Ckle party suggests that there will be powerful marketplace
incentives Mch will induce a winning proponent to adopt reasonable patent
procedures. 1 Although this may well prove true, this issue is critical to
ATV iIrplementation and to the consuner and calpetitive interests irrplicated.
When we officially select an ATV system, therefore, we will condition that
selection on the proponent's carmi.tment to reasonable and nondiscriminatory
licensing of relevant patents. Nonetheless, we find it premature to decide
now, as sane carmenters advocate, whether we can or should ~ise greater
regulatory control over a selected system's patent practices. Finally, we
recognize that pratpt disclosure of a winni.ng system's technical
specifications may be necessary to pemi.t the mass production of ATV equipnent
in a t.i.nely fashion. The Advisory carmittee indicates that industry efforts
are undeIWay to designate a st~-setting group to undertake the
forIIU.l1ation of such specifications. 6 we encourage such efforts and will
monitor the progress of this industry activity.

Rev.).

193 Blonder carments at 2; FIT carments at 5-6.

194 EIA/CEG carments at 13-14.

195 Cgrpare Blonder carments at 2 and FIT carments at 5-6 (supporting
CCrrmission involvement in patent issues) ntb Philips eatments at 15 (raising
the question of the carmission's authority to address eatplex patent issues) .
.s= AJ.sg zenith carments at 15 (alternatively advocating regulation of patent
licensing that would favor fims using dcmestically-ma.de ATV carponents). ~.

Blonder carments at 3 (advocating definition of "American manufactured" for"
purposes of detemi.ning inport dutieS on ATV products only if United States
content is over 75%) .

Sane parties suggest that third party patent rights may carplicate
patent licensing issues. Although we decline to address the question in the
absence of a particular factual context, we observe that to the extent a
winning proponent has obtained sub-licensing rights fran a third party, we
would expect such sub-licensing also to occur on reasonable, non
discriminatory tems. .s= generally EIA/CEX; carments at 13; EIA/ATV
CClrmittee Reply carments at 12; Philips carments at 14,15."

196 Fifth Interim Report at 21.
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VII. 01'HER ISSUES

A. eatpatibility

70. The Notice asked to what extent we could or should encourage
coopatibility of a terrestrial broadcast AT'V system with other media,
including other video delivy~ rredia, and with carp.1ter awlications and other
fonns of data transmission. The consensus arrong carrrenting parties
generally favors such carpatibility.198 Despite the conceptual consensus on
the value of coopatibility, however, sane parties caution that we should not
:t=~~~~~=s:~9rive our MV policies to the detriment of

71. Parties disagree on the need for us to take ackiitional regulatory
action to praoote carpatibility at this tiIre. We rec~ze, as do the vast
majority of ccmnenters, the irrportance to any MV system we adapt of

197 Notice, 6 FCC Red at 7034.

198 ~, §",S.., ATSC Ccmnentsat 9-10; Tennenhouse Ccmnents at 1-2. one
party believes that cacpatibility is necessitated by the breakdown in
traditional boundaries between industries such as broadcast, telephone, cable
and entertainrrent. Phillips Ccmnents at 2. Others believe it will further
First Arrendment interests. ~, .e..as.., Donahue CCJTments at 1-3. OW believes
it will enable consumers to take advantage of developnents allowing access to
nuJ.tiple sources of infonnation si.nultaneously. a= OW Ccmnents at 3-4. IAF
believes that carpatibility will pemi.t interactive awlications for
education, health and other social infonnation needs. ~ IAF Ccmnents at
cover page, 2. Sane argue that altemative media are growing increasingly
inportant ~ EIA/ATV camdttee Reply Ccmnents at 13-14) and that
cacpatibility will avoid COIlS\.lrter frustration over m.l1tiple, i.ncatpatible
standards for cable, satellite and VCRs <a=~, EIA/es:; Ccmnents at iv, 14
15). Sane parties argue that cacpatibility will help spJr econanic
carpetitiveness ~ Donahue carments at 1-3) and industrial gratIth <a=
M:Kni.ght/Solaoon Reply Ccmnents at 3-5). sare state that coopatibility with
other rredia will lead to increased penetration levels by helping to justify
the initial investment in ATV receivers. ~,fL.Sla., C'1W carments at 3-4.
Sane view carpatibility as extending across different awlications and
industries. ~,~ cansat Ccmnents at 1-3. sare see it extenc:l1.nq aver
tiIre, preventing obsolescence. ~,JL.SL., I<hosla Caments at 1-3; Liberty
Ccmnents at 3.

199 ~, ~, Schreiber Further Reply Ccmnents at 3. sare cite the need
for speedy inplementation of ATV as a carpeting value. zenith Ccmnents at 16
17; ATSC Ccmnents at 9. M ~. Gerovac CCJTments at 2 (OR'Osing the view
that addressing carpatibility issues now will cause needless delay in
initiation of ATV). Sane also cite the ''pr:i.mary COIlSLl'Cer interest" in new
technology for television, ~, ~ ATSC Ccmnents at 7, or the cost, quality
or coverage of an ATV system, ~, JL.SL., EIA/ATV camdttee Reply Ccmnents at
14, as carpeting concerns.
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c~tibility with other transmission fonns and media awlications. The
Advisory CCrrmittee and other bodie~ including the EtA, ~TE, and ATSC, are
presently addressing these issues. bo PS!WP4 plans to initiate a case-by-case
analysis of each proponent system's suitability "for cost-effective, optinun
qUality interoperation with alternative delivery ~t and awlications,
including analysis of econanic and social inpacts." This plan ~ars as
adequate an answer to Liebhold' s~ for a case-by-caseevaluation of AN
systems as is possible at this stage PS!WP4 has also reccmnended. the
adoption of headers and descriptors.~03 It is roonitoring the work of SMI?TE,
which has recently carpleted a feasibility study2~ ways to iIrplement this
concept, and plans further studies in this area. These efforts appear to
respond as adequately as is feasible at this procedural juncture to Gerovac's
advocacy of a univers% self-identifying header mechanism to be incorporated
into an AN standard. 5 !t.:>reover, the Advisory Ccrrmittee selection process
already takes carpatibility concerns into account. Interoperability and
extensibility are arla'19 the ten selection criteria the Advisory CClrmittee will

200 Fifth Interim Report at 4-5; Advisory Ccrrmittee on 1dvancecl
Television Planning 5ubcarmittee Working Party 4 Interim Report (Dec. 31,
1991) (PS!WP4 Interim Report) J.n Fifth Interim Report, Appendix G; EIA/CEG
Ccmnents at 14-15; "SMI?TE 1q:proves Task Force Report on HeaderslDescriptors,"
Society of M:>tion Picture and Television Engineers, Press Release (dated Feb.
7, 1992) (describing report of Task Force on Headers/Descriptors and noting
ongoing work of task force on Digital Image Architecture) (SMPrE Press
Release) ; ATSC carments at 9, Annex 1 (Status Report of ATSC Specialist Group
on Interoperability and COnsumer Product Interface (T3/S2) (T3/S2 Report)
dealing with a wide-range of altemative media issues including cable
television, audio, set-top converters, direct broadcast satellites, pre
recorded media, fiber optic delivery of AN and microwave media) •

201 PS!WP4 Interim Report at 7.

202 Liebhold Ccmnents at 1.

203 A header is a sort of digital label which identifies the type of data
<iL.Sla., still image, audio, type of aUxiliary infomation) and type of

processing perfomed on the data ~, video fomat carpression, conditional
access technique if any) which the signal is transmitting. A descriptor
details the technical characteristics of the data (and any processing done
thereon) being sent. ~ generally PS!WP4 Interim Report at Table 2,
Attachment A, at 6; SMP'l'E Press Release, .mma. Headers and descriptors may
be useful in achieving carpatibility by pemitting different aroounts and
kinds of data to be used by different awlications and media.

204 Report of the SMPrE Task Force on Headers!Descriptors (Jan. 3, 1992).

205 Gerovac <:aments at 1-2. a. 1J.R:man cemnents at 4-6 (call for meta
standard usable across technologies for inteq>reting algorithm specifics).
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enploy.206 We encourage the ongoing work of the ..Advisory carmittee, EIA,
SMl?TE and ATSC on carpatibility issues. These industry efforts are critical
to solving and achieving consensus on the numerous and carplicated questions
arising fran our goal of approaching coopatibility across media and over time.
we do not believe it is necessary or would be productive at this stage in the
progress of such activities for us to intervene, as sane suggest.207

72. M::>st, although not all, parties camenting on the issue, perceive
use of a digital fonnat for ATV transmission as key to solving carpatibility

206 These tenns are further discussed J.nfm note 207. The other eight
criteria are (1) coverage area conpared to NrSC, (2) percentage of TV
licensees that can be accCl'll'OOdated, (3) transmission robustness, (4)
audio/video quality, (5) cost to consumers, (6) cost to broadcasters, (7) cost
to alternative rredi.a, and (8) scope of services and features. letter fran
Robert Hopkins, Olainnan of Advisory Ccmnittee Systens 5ubcamIittee Working
Party 4 (SS!WP4), to Richard E. Wiley, 01ainnan of the .Advisory C<mnittee on
Advanced Television service (dated Nov. 5, 1991). .see.aJ.ag Minutes of Twelfth
Meeting of SS/WP4 (Aug. 29, 1991) ("There is no consensus in the working party
to apply weighting in selecting a proponent system").

207 ~,~, Schreiber Conments at 2-6. The Notice also sought c:arm8nt
on the desirability and inportance to eatpatibility of an AN system's
possessing the qualities of interoperability, extensibility, scalability
and hanoonization. Notice, 6' F(X; Red at 7034. The camdttee for <:pm High
Resolution Systems (COHRS), an infonnal ad-hoc group with meai:lers fran the
carputer and telecamn.mications industries, govemment, and academia
originated and advocated these terms. M:>st parties earmenting on these
qualities favor sane or all of them. .see,~, Brady caments at 2; AT&T
Ccmrents at 6-7; Sameff Reply Conments at 2; Philips CCXllletltS at iv, 18;
Liebhold caenents, Attachment; DernoGraFX Catments at 1; Staelin caments at 1
3. ~ght/SolaoonReply carments at 5. Many parties suggest definitions
for, or characteristics that would be associated with these tems. 'Dle
Advisory camtittee has also been working in parallel on these definitiaw. It
defines interoperability as "the capability of providing useful ana cost- .
effective interchange of electronic image, audio and associated data: IIIaVi
different signal fonnats, am:mg different transmission media, azoong diffeZ'ent
applications, am:mg different industries, am:>ng different perfol1llltlC8~.
extensibility as "a property of a system, fonnat or standardS that allows
future i.Jrprovements in perfoz:mance or foonat within a ccmoon framework, Wdla
retaining partial or cacplete carpatibility aroong systems that belong to the
cCltlOOn frarrework;" scalability as "the degree video and image foxmats can be
canbined in systematic proportions for distribution over eamuni.cations
channels for varying capacities;" and haJ:m:>nization as "the coordinatial of
different advanced image standards in an oroerly process." PS~4 Interim
Report, Definitions. Again, we do not believe it is appropriate to endorse
specific definitions for, or aspects of, these attributes before the Advisory
CCmnittee carpletes the various tasks it has scheduled, and finalizes its
reccmnendations, on this subject.
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concerns.208 DerooGraFX believes that system testing should be updated to test
for varieties of digital imaging not originally anticipated, and that fr~09
rates roore carpatible with 24 frames per second film should be considered.
SChreiber advocates the use of digital source coding and hybrid channel
coding, believing that interoperability can be achieved by using signal
representation in frequency ~ce together with the ability to add or delete
frequency CatpOlle1'1ts easily. Samoff advocates an AN system that uses a
single video eatpression standard for all COIlSllIer and carputer delivery
media, arguing that this ~~ be cost effective and would eliminate the need
for JtDJltiple decoder types. To foster carpatibility with other video 2 2
media, Sate parties advocate use of a eat'IOOn baseband video signal fOImat. 1
Schreiber would mandate carpatibility, requesting that we reconsider our .
tentative decision not to set standards for alternative media at this time.213

73. we agree with those ccmnenters who recognize that for ATV to

~~14br:d~a~~~~=~~i~a:~=:~~::: the

208 Cgrpare Phillips caments at 3-4; Staelin caments at 1-2; I<hosla
caments at 3; IJ.R=JIlan caments at 1-3; DerooGraFX carments at 1-5; C'lW
caments at 1-2, 4; AT&T ~tsat 6-7; GI carments at 2, 6; Westinghouse
caments at 9; ~ caments at 1 (all favoring digital foz:mat) .ti.1tb
Schreiber caments at 2, 5-6,~; SChreiber Further Reply Ccmrents at 2
3; SChreiber Reply CCJments at 3 (favoring alternative). However, sate
parties dispute the advisability of using digital channels for non-television
purposes • Cgrpare IJ.R=JIlan CCmnents at 1 (advocating scalable digital
transmission that is suitable for television or non-television sezvices) lf1tb
AT&T Reply CCmnents at 6-7 (general puzpose digital channels would cause
additional fragrrentation in television markets and disrupt television sezvice
if AN channels are devoted to non-television uses) .aDd lGtb zenith Reply
caments at 3 (concepts such as universal digital channels .independent of line
counts and frame rates serve only to derail progress in bringing world-leadi.ng
ATV technology to A1rerican COIlSl.Jllers and broadcasters) •

209 DemoGraFX CCmnents at 1-5.

210 Schreiber caments,~ at 12. Responding to AX&T, JIii AX&T
Reply caments at 4, SChreiber states that he does not advocate th%ee
dimensional subband coding. He states that adequate Perfoxmance as well as
good interoperability can be achieved with two-dinensional SlJl:i:)and coding and
hybrid transmissioo. SChreiber Further Reply caments at 2-3.

211 Sarnoff Reply caments at 2-3.

212 ATSC caments at Annex 3, 7, 9; (XMC)AT caments at 2-3.

213 Schreiber caments at 2-3. .s=~ second Inguixy, 3 FCC Red at
6536-37.

214 zenith caments at 16.
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Advisory Coornittee's ongoing work,215 and with systems still being tested and
developed, to consider these issues. To the extent parties may be advocating
our consimation of a system different fran any of those on the current test
schedule, they should respond specifically to our reauest for carment on
the Advisory Coornittee's report on new develq:m:mts.217 - .

B. Altemative ~a

7~ NCTA raises concems regarding effective transmission of AN over
cable. 18 We agree with NCTA that ~le delivery of a quality ArIJ signal is
critical to public acceptance of AN. ~ We also agree with EIAIAN camdttee
that, as a practi~2watter, any AN system selected BUSt support AN carriage
over cable systems. Through its sponsorship of cable Television
Laboratories, Inc. (cablelabs), the cable industty has taken steps to ensure
that the selected broadcast transmi~sion system is earpatible with effective
cable carriage of the AT'V signal.22

75. NCTA and ATSC both contend that the ability of proponent ~2~Ystems
to encrypt (scramble) cable programning remains an outstandinq issue.
PS/WP4 has been assigned to study carpatibility questions relating to non
broadcast media, including cable. As discussed~, this group recently
recarmended use of headers and descriptors to convey both video and non-video
infoItl'lation, an awroach that would appear to facilitate transmission of
encryption and decryption infoItl'lation. We ask the hivisozy camdttee to study
and report back to us on the ability of thep~ systems to enczypt cable

215 .s=~ this section.

216 ~. Schreiber Reply eatnents at 5 (encouraging familiarization with
European DAB experiments that use Coded Orthogonal Frequency Division
Multiplex channel coding and referring to the possible use of nultiplex
techniques being tested at MIT in connection therewith) •

217 .s= iDfia Section VILE.

218 NCTA CcmIents at 3; NCTA Reply eatnents at 2 n.!.

219 ,Id. at 3.

220 EIA/AT'V P.eply Cacments at 19.

221 cableLabs is conducting tests of the cable-related perfO%lll8llC8 of the
proponent AN systems, in conjunction with the broadcast-related perfoxmance
tests being done by ATTC and ATEL. cableLabs will also be undertakir'q cable
field tests at the same tilre as broadcast fields· tests are conduc:ted, and will
be the primary organization responsible for analyzing the cable test results.
Fa:: Advisozy carmi.ttee on Advanced Television Service Systems Subcamdttee
Fifth Interim ~rt at 13 (Systems Fifth Interim Report), in Fifth Interim


