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of 1991

Adopted: December 18, 1992

By the Chief, Ccrrrron Carrier Bureau:

Released: December 18, 1992

1. 'lliis Order responds to two requests for stay of the effective date
of final regulations adapted in this proceeding.1 First, the COnsurrer
Electronics Group of the Electronic Industries Association and the
Telecamumica.tions Industry Association ("Mmufacturers' Associations II) have
filed a Petition for Stay ("Petition") of the effective date of Section
68.318 (c) (3) of the rules, 47 C.F .R. § 68.318 (c) (3), insofar as it requires
that telephone facsimile rra.chines ITB.nufactured after Decetber 20, 1992 clearly
rra.rk identifying infomation on each facsimile transmission. See Section
68.318(c) (3) of the Commission's rules, 47 C.F.R. § 68.318(c) (3), as amended.
'The Petition requests that the Commission stay the effective date with respect
to the ITB.nufacturing requirem=nt until six IIDnths after issuance of a ruling on
a Petition for Reconsideration and Clarification (IIPetition for
Reconsideration") filed by the Mmufacturers' Associations in this proceeding.
Second, the Alrerican Financial Services Association, Alrerican Resort
Developrent Association, Direct Mirketing Association, Direct Selling
Association, National Association of Mmufacturers, National Association of
Realtors, and National Retail Federation ("Telararketing Associations") have
filed a Joint MJtion for Deferral of Effective Date of Certain Requirem=nts
("Joint MJtion") set forth in § 64.1200(e) (2) of the rules. For the reasons
stated belOW', "We de.l1y both requests.

2. Reggest for Stay of Section 68.318 (c) (3). Pursuant to the Telephone
Consumer Protection Act of 1991 (TCPA) , Pub.L. No. 2102-243, 105 Stat. 2394
(Dec. 20, 1991), the Report and Order irrplarents regulations which restrict the

1 See Report and Order I In the Mitter of Rules and Regulations Inplarenting
the Telephone Consumer Protection Act of 1991, CC Docket No. 92-90, FCC No. 92
443 (OCtober 23, 1992) (IIReport and Order") .



use of autaratic telephone dialing systEm3 (llautcxlialers II), artificial or
prerecorded rressages, and telephone facsimile rrachines. The regulations also
restrict the ITBking of telephone solicitations. The Report and Order revises
Part 68 of the CCImlission's rules to require that any person transmitting a
rressage by telephone facsimile rrachine rrust clearly nark the rressage with the
date and tirre of transmission, the sender's identity, and the telephone number
of the sender or the sending rrachine. 47 C.F .R. § 68.318 (c) (3); see §
227 (d) (1) of the TePA. OUr rules further require that the Carrnission revise
its regulations to require that telephone facsi."'tlile rrachines rranufactured after
the effective date autaratically transmit Uris identifying infomation. §
68.318(c) (3); see § 227 (d) (2). The TePA stipulates that its requirements shall
take effect one year after the date of enactrrent (December 20, 1991). See
Section 3 of the TePA. The M:l.nufacturers' Associations request that the
Carmission stay the effective date of the mmufacturing requirement for a
period of six rronths, beginning on the date the Carrnission issues an order on
their Petition for Reconsideration in this proceeding. In supp:Jrt of their
request, the M:l.nufacturers' Associations state that their Petition for stay
easily satisfies the criteria for grant of a stay, established in Vi:r:ginia
Petroleun Jobbers Association v. F.P.C., 259 F.2d 921, 925 (D.C. Cir. 1958), as
rrodified by Washington M=trqpolitan Area Transit Ccnmission v. Holiday Tours,
Inc., 559 F .2d 841, 843 (D.C. Cir. 1977) (Vi:r:ginia Petroleum Jobbers); see also
Wisconsin Gas Co. v. F.E.R.C., 758 F .2d 669 (1985). Under the four-pronged
test set forth in these decisions, a stay rray be granted where (1) the
petitioner has shawn that it is likely to prevail on the rrerits; (2) the
petitioner will be irreparably injured absent a stay; (3) the issuance of a
stay would not substantially harm other interested parties; and (4) a stay
would serve the public interest.

3. The M:l.nufacturers' Associations contend that several factors rrake
the instant case ccnpelling. They believe there is a strong likelihood their
petition to reconsider the rranufacturing deadline will be successful because
the least expensive telephone facsimile rrachines, those narketed prirrarily to
the consurrer narketplace, do not have the cap3bility to nark the date and tirre
of transmission. Due to the carplexity and expense of redesigning these "low
end" rrachines, consurrers would be forced to purchase higher-priced rrachines or
wait a minim.rrn of six rronths until redesign is carplete. The M:l.nufacturers'
Associations rraintain that the pur:pose of the rranufacturing requirement would
not be j eopardi.zed by the requested stay, because the TePA would still require
persons sending facsimile rressages to place identifying infomation on each
transmission, and would ban unsolicited advertisements to facsimile rrachines.
In addition, the M:l.nufacturers' Associations contend that an arrbiguity over the
application of the rules to "fax boards" (which enable canputers to send and
receive electronic rressages over telephone lines) would allow continued abuses
by those rrost likely to misuse facsimile rrachine;:, i .e., businesses determined
to violate the TePA by failing to provide identification. Thus, they argue
(both in this proceeding and in their petition for reconsideration), the

rranufacturing requirement unfairly burdens rranufacturers of telephone facsimile
rrachines without addressing the devices rrost likely used to cause the abuses
targeted by the TePA, i .e. , fax boards. M:Jreover, the M:l.nufacturers'
Associations contend that the TCPA was intended to inpose only a minirral burden
on rranufacturers of telephone facsimile rrachines. Final1y, the M:l.nufacturers'
Associations assert that the period allowed under this Report and Order for
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carpliance is rmch shorter than periods provided for carpliance with prior
arrendr:ren.ts of Part 68 . The lYBnufacturers' Associations state that these
factors, ccnbined with the need for clarification of seve:r:al issues prior to
any transitional period for carpliance, create a strong likelihood of success
on the rrerits in the reconsideration proceeding, and that therefore stay is
warranted .

4. 'The Mmufacturers' Associations naintain that the Petition satisfies
the raraining three criteria for grant of a stay. 'They state that
rranufacturers of facsimile nachines would suffer irreparable injury due to the
uncertainty, disruption, and e..xpense that would be caused if the date and tirre
stamping require:tEI1ts were irrposed on Deceriber 20, 1992, before the issues
raised in the Petition for Reconsideration are addressed. The Mmufacturers'
Associations naintain that other interested Parties will not be substantially
harned by an extension of tirre for cmpliance with the rranufacturing
requirerrent because, as noted aOOve, the 'ICPA and our rules require that all
facsimile nachine users place identifying infornation on each transmission.
47 U.S.C. § 227 (d) (1); 47 C.F.R. § 68.318(c) (3). 'The Mmufacturers'
Associations assert that rrost nachines are capable of transmitting the rrost
relevant infornation, Le., the sender's narre and telephone rn.miber, with each
facsimile rressage. They contend that it is clearly in the public interest to
irrpose a stay that would prese:rve the status illJQ ante, avoid the harm caused to
consurrers by higher facsimile nachine prices, and relieve rranufacturers of the
burden of imrediate carpliance with the rranufacturing require:tEI1t.

5. 'The Mmufacturers' Associations acknowledge that the Deceriber 20,
1992 effective date is rrandated by the 'ICPA, but contend that the language of
the 'ICPA nevertheless authorizes the Carmission to grant their request for a
stay. 'They point out that in contrast to other self-executing provisions of
the 'ICPA, Particularly §§ 227 (b) (1) (C) and (d) (1) ("It shall be unlawful for any
person... "), the section of the statute which sets forth the rranufacturing
require:tEI1t, § 227 (d) (2), requires inplerrentation by Carnti.ssion regulation
("'The Carnti.ssion shall revise the regulations ... "). 'The Mmufacturers'
Associations naintain that the language reflects Congress' intent that the
Carnti.ssion's rularaking process be enployed to specify the require:tEI1ts
applicable to the rranufacture of facsimile nachines. 'They contend that
Congress would have been aware that the Carnti.ssion's rules nay be suspended,
revoked, arrended, or wdived for good cause. Accordingly, they argue, the
Carnti.ssion nay exercise its discretion to prevent any undue burden to the
industry by delaying inplerrentation, where the delay would not thwart the
purpose of the statute. In the alternative, the lYBnufacturers' Associations
urge the Carnti.ssion to exercise its discretion to suspend enforcerrent of the
rules, as it has done recently with respect to the television vertical blanking
interval. 2

6. Joint r-btion for Defer:r:al of Rules for M3king Telephone
Solicitations. Section 64.1200(e) (2) of the rules, 47 C.F.R. § 64.1200 (e) (2),

2 See Suspension of Section 73.682 (a) (iv) of the Carnti.ssion's Rules to
Permit Additional Use of Line 19 of the Vertical Blanking Interval, FCC 92-479
(released Nov. 4, 1992).
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sets forth specific requirarents for persons or entities who rrake telephone
solicitations, includillg rules regarding the establishrrent and rraintenance of
ccnpany-specific lists of residential subscribers who have requested not to
receive furt~er solicitations. 47 C.F.R. § 64.1200(e) (2).3 The Telemarketing
Associations request a 60-day deferral of these requirarents, arguing that a
grant of a deferral under the cirCLlIIEtances is consistent with past Ccmnission
decisions delaying the effective date of its rules. The Telemarketing
Associations rraintain that the request is reasonable , given that §
64.1200 (e) (2) irrposes substantive rules which require changes in business
practices and contractual relationships. The Telemn:keting Associations state
tba.t unanticipated policy detenninations, such as requirarents that sare
affiliated entities rraintain a do-not-call list and that the party on whose
):)P...balf a solicitation is rrade will be liable for violations of the Carrnission's
rules, require cba.nges in business relationships which cannot be properly
accanplished in appraxirrately 60 days between the release of the Report and
Order and the December 20, 1992 effective date. MJreover, they assert, that
the period of tine is inadequate for the purpose of training personnel in the
new rules. The Telemarketing Associations contend that the delay will not
rraterially alter the expectations of the rules' intended beneficiaries, and
that the likelihcxxi of any clairrs of violations of § 64.1200 (e) (2) arising
during the requested 60-day interim period is rarote.

III. D:ISCU3.SICN

7. Section 68.318 (c) (3) of the Rules. We reject the Mmufacturers'
Associations' contention that they will suffer irreparable injury if the rules
are not stayed. The Mmufacturers' Associations present supporting affidavits
by telephone facsimile rrachine rranufacturers which predict significant rroneta.:ry
losses through lost sales, loss of existing stock, and retooling costs unless
the Carrnission stays the December 20, 1992 date. 4 Even assuming the accuracy
of these estirrates, the Mmufacturers' Associations have not established that
such losses would be attributable to the brposition of the December 20, 1992
deadline established by the Carrnission's rules. The legislative history of the
'ICPA deronstrates that losses attributable to redesign and retooling were taken
into accOlIDt when the deadline was irrposed in the statute. 5 The Mmufacturers'
Association has presented no evidence deronstrating their claim that they will

3 This rule section requires that telephone solicitors: (1) rraintain a
written policy for rrak.ing telephone solicitations; (2) train personnel in the
existence and use of the solicitor's do-nat-call list; (3) record and rraintain
do-nat-call requests fran residential telephone subscribers; (4) forward do
nat-call requests to affiliates where appropriate; and (5) furnish
identification to the residential subscriber dur~Ilg a solicitation.

4 See Appendix to Mmufacturers' Association Petition for Stay. Affidavits
of Sharp Electronic Corporation, M3.tsushita Electric Corporation of Arrerica,
and 8arrsung Electronics of Arrerica, Inc. predict millions of dollars in losses
in sales, existing stock and redesign costs absent a stay.

5 S. Rep. No. 178, 102d Congo 1st Sess. 9 (1991).
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suffer any additional harm which was not taken into account as a result of this
legislatively :i.rrposed requirerEI1t I of which they have been on notice for a
Year. See §227 (d) (2) of the '!'CPA. M::lreover, it is conceivable that
mmufacturers could recover sare losses as users purchase rrore expensive
rrachines which allow thEm to place sender identification on each facsimile
transmission autaratically, rather than rrenually, as the '!'CPA clearly intends
of facsimile rrachines mmufactured after Decamer 20, 1992. Machines
mmufactured before that date could continue to be sold. In light of
legislative history on the mmufacturing requirerEI1t, predictions by the
Mmufacturers' Associations of irreparable hann attributable to the irrposition
of the Decamer 20, 1992 deadline are rejected as speculative. See Vi:rginia
Petroleum Jobbers; Wisconsin Gas Co. v. F.E.R.C., 758 F.2d 669, 674 (D.C. Cir.
1985) .

B. .Additional argmren.ts offered by the Mmufacturers' Associations on
the rrerits of the stay request are not persuasive. The M:m\.J.facturers'
Associations have presented no evidence to support their claim that carputer
rressaging by fax ooa.ros will be rrore susceptible to the types of abuse targeted
by the Ccnmission's :rules than conventional telephone facsimile rrachines, and
that therefore the mmufacturing requirerEI1t unfairly burdens rranufacturers of
telephone facsimile rrachines. 6 M::lreover, although the Ccnmission has in past
instances deferred the effective date of new Part 68 :rules, the Mmufacturers'
Associations have not presented persuasive aJ::glIDE!1ts that deferral is warranted
where the statute clearly provides a date certain for inplerrentation of its
provisions. 7 We note that the separate mmufacturing requirerEI1ts, including a
Dece:nber 20, 1992 effective date, were specifically IlBI'ldated by the '!'CPA,
independent of the user identification requirarents. Thus, had Congress
believed the user identification requirarents alone were adequate, it would not
have adopted the rranufacturing requirarents.

9. With respect to the question of whether a stay would substantially
hann other interested parties, the Mmufacturers' Associations rraintain that no
other parties will be ha:rrred by issuance of a stay, since the identification
requirerrents irrposed on users insure that the pm:pose of the mmufacturing
provision will not be defeated. While no parties have ~ed the request for
stay, it is inportant to note that facsimile rrachine users mlSt begin
carpliance imrediately with the identification requirerrents whether or not the
requested stay is granted. Under these cirClm'Stances, the grant of a stay
would affect the :rules' intended beneficiaries by delaying the broad
availability of facsimile rrachines which autcnatically transmit sender
identification, and by extending the period in which COIlSl.lIrers are burdened
with the task of rrenually transmitting sender identification for each
transmitted fax. In balancing the burdens of carpliance on consurrers and on

6 We do not address, and reserve for reconsideration on the rrerits, the
contention by the Mmufacturers' Association that fax boards are not subj ect to
the Ccnmission' s :rules.

7 See, ~, Petitions Seeking Arrendrrent of Part 68, 76 FCC 2d 246, 251-52
(1980); connection of Telephone EqlJiprent, $yStars and Protective ApQ:rratus to
the Telephone Network, 50 Fed.Reg. 48,203, 48,208 (1985).
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rranufacturers, particularly in view of what appears to lJe the clear intent of
Congress, \>.Je find that the public interest \>.Jeighs against a stay. In view of
the foregoing, \>.Je conclude that the Mmufacturers' Associations have not rret
the requirerrents established in Virginia Petroleum Jobbers.

10. The Mmufacturers' Associations have not persuaded us that special
circurrstances warrant suspension of enforcE!lel1t of our rules with respect to
the effective date for the rranufacturing requirerrent. See 47 C.F.R. § 1.3; see
Northeast Cellular Telephone 00mQany v. FCC, 897 F.2d 1164 (D.C. Cir. 1990).
The Mmufacturers' Associations have had notice of the effective date of the
rules inplE!lel1ted in this proceeding, and its specific application to
mIDufacturers, since enactrrent of the 'ICPA rrore than 10 rronths ago. See
Section 3 and § 227 (d) (2) of the 'ICPA (requiring that nachines "
rranufactured after one year after the date of enactrrent of this section... "
must clearly nark identifying infomation). we do not lJelieve that the
concerns regarding potential anbiguities in intel:pretation and, burdens of
carpliance represent a special set of circurrstances warranting deviation fran
the Ccnmission's rules, particularly in light of the clear statutory intent and
the fact that the Mmufacturers' Association had arrple opportunity in the
rulsraking proceeding to address precisely such issues. Under the
circurrstances, \>.Je find that a deviation fran the rules is not warranted and
would not serve the public interest.

11. Rules for M:lking Telephone Solicitations. Although styled as a
Petition for Deferral of Commission action, in practical effect the
Telerrarketing Associations' pleading seeks a waiver or suspension of the
December 20, 1992 effective date of § 64.1200 (e) (2) of the Commission's rules
for an interim period of 60 days. 47 C.F.R. § 1.3. We are not convinced that
special circurrstances warrant a deviation fran the rules or that such
deviation would serve the public interest. We cannot agree with Telerrarketing
Associations that the expectations of residential subscrilJers will not lJe
substantially affected by deferral, or with the suggestion that the srrell
likelihood. of clairrs of violations during the 60-day period warrants a delay in
inplE!lel1tation of the rules. The record in this proceeding reflects a strong
interest arrong residential subscrilJers in obtaining relief fran the rn.rrnber of
telephone solicitations they receive. A delay in the effective date would
increase the rn.rrnber of unwanted calls that subscrilJers would otherwise lJe
subject to if the rules \>.Jere effective December 20, 1992 as prescrilJed by the
'ICPA. The Telerrarketing Associations' unsubstantiated assertions have not
persuaded us that special circurrstances warrant an additional 60 days for
carpliance with the rules, nor that the public interest would lJe served by
subjecting residential subscrilJers to further unwanted telephone solicitations
during a 60 day interim period. We conclude that the public interest in
allowing residential subscrilJers to avoid telephone solicitations on the
effective date, as expected, out\>.Jeighs the possible lJenefits of permitting
additional tirre.
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12. We believe the intent of Congress in passing the 'ICPA is clear. For
the foregoing reasons, we deny the request of the Mmufacturers' Associations
for a stay of the December 20, 1992 effective date of our rules, and we deny
the Telerarketing Associations' request for waiver or suspension of the rules
for an interim 60-day period. As noted above, we reject the suggestion by the
Mmufacturers' Association that we decline to enforce 47 C.F .R. § 68.318 (c) (3)
for an interim period.

V. CREU:lC ClAIEES

13. Accordingly, IT IS ORDERED, that the petition and notion before the
Bureau ARE DENIED. 'Ibis action is taken pursuant to authority delegated under
Sections 0.91 and 0.291 of the Commission's rules.

14. IT IS FURTHER ORDERED, that this action IS EFFECITVE ON AOOPI'ION.

FEDERAL CnMJNICATIONS CCM1ISSION')/!@.Y4-
'-~:i ~I~Y --

Cheryl ~. ltt
Chief
Ccrmon carrier Bureau
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