Before The
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of:
WC Docket No. 12-375
Rates For Interstate Inmate
Calling Services

N N N

OPPOSITION TO PETITION FOR PARTIAL STAY

The Wright Petitioners hereby submit this Opposition to the Petition For Partial Stay of
Order on Reconsideration Pending Review, filed by Securus Technologies, Inc. (the “Petition™).*
The Petition requests that the FCC stay the effectiveness of changes made to the Inmate Calling
Service (“ICS”) rates contained in the Order on Reconsideration adopted on August 2, 2016, and
released on August 9, 2016, in the above-captioned proceeding.?

Securus’ Petition must be denied. Securus is simply wrong that (i) it will likely prevail in
a future judicial review of the new ICS rate caps; (ii) it will suffer irreparable harm from the
implementation of new ICS rates; (iii) other interested parties will not be substantially harmed if
the stay is granted; and (iv) the public interest favors granting a stay.® Instead, as discussed
below, the new ICS rates will fully compensate Securus for its costs associated with providing
ICS to the public. Moreover, the new ICS rate caps are necessary to force Securus and other ICS
providers to cease their new practice of raising intrastate rates to “make them whole” in light of
the cap on ancillary ICS fees that went into effect on June 20, 2016. In light of the
Commission’s goal to protect consumers from unjust, unreasonable and unfair ICS rates and

fees, the Petition must be denied.

! The Petition was filed on August 25, 2016. Pursuant to Section 1.45(d) of the FCC’s rules, this
Opposition is filed within 7 days of the submission. See 47 C.F.R. § 1.45(d) (2015).

2 Rates for Interstate Inmate Calling Services, Order on Reconsideration, FCC 16-102, rel. Aug. 9,

2016 (the “Recon Order”). The Recon Order has yet to be published in the Federal Register.
3 Petition, pg. i-ii (citing Virginia Petroleum Jobbers Association, 259 F.2d 921 (D.C. Cir. 1958)).



First, Securus is incorrect that its appeal of the Recon Order is likely to be successful.* In
particular, Securus argues that “there is every reason to expect that the Court of Appeals will
stay” the Recon Order, and that the Commission should grant its Petition to avoid “this theatre of
the absurd yet again.”> Securus bases its argument on the “significant jurisdictional challenges”
that remain before the United States Court of Appeals for the District of Columbia, which
Securus characterizes as “well received.”® Of course, Securus ignores the fact that the court
permitted a cap on ancillary ICS fees to go into effect for both interstate and intrastate ICS
customers. Presumably, if Securus’ jurisdictional challenge was well-received, the court would
not have permitted ancillary ICS fee caps to go into effect for intrastate ICS customers,
especially when one considers that the vast majority of ICS calls are intrastate in nature.

Previously, the Wright Petitioners submitted several detailed reviews of Securus’ 2014
Cost Study submissions, which highlighted the substantial deficiencies that directly led to
Securus overstating its costs to provide ICS.” The Commission also noted these problems
associated with the ICS providers’ cost studies, but decided to consider the providers’ studies “at
face value.”® Then, on July 29, 2016, the Wright Petitioners provided an updated cost analysis
for each ICS provider that submitted a cost study in 2014.° The analysis applied the new ICS

rate caps adopted in the Recon Order to the providers’ costs specified in their 2014 cost studies

4 Petition, at 4-5.
> Petition, at 5.
6 Petition, at 4.

! See Wright Petitioners Ex Parte Presentation, dated Sept. 17, 2014. See also Wright Petitioners

Ex Parte Presentation, dated Aug. 14, 2015. See also Wright Petitioners Ex Parte Presentation, dated
August 28, 2015. Thus, Securus’ assertion that its “July 2014 Mandatory Data Collection
submissions...have never been refuted or discredited” is simply wrong. Petition, at i.

8 See Second Report and Order, 30 FCC Rcd at 12,790 (“We take the data at face value, even
though the analysis shows that there is significant evidence—both from our own analysis and
commenters’ critiques—suggesting that the reported costs are overstated.”).

° See Wright Petitioners Ex Parte Submission, dated July 29, 2016.
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and showed that the seven largest ICS providers would have all of their costs covered by a
significant margin.’® Thus, even if one ignores the substantial deficiencies associated with
Securus’ July 2014 Mandatory Data Collection, the new ICS rate caps will provide full recovery
for its costs, and leave sufficient headroom if Securus desires to pay site commissions to help
cover the costs incurred by correctional facilities to make ICS available.

Which gets us to the elephant in the room. The quid pro quo for accepting lower rates
and caps on ancillary ICS fees in the 2014 Joint Provider Proposal was the adoption of rules that
would cap or eliminate site commissions.** However, in the Second Report and Order, the
Commission correctly chose not to ban the payment site commissions so that the parties could
negotiate the terms of these private contracts if they so desired.

Now, because the Commission would not extract Securus from the obligation to pay site
commissions — an obligation that is voluntarily accepted every time Securus decides to respond
to a correctional facility’s request for proposal — it seeks a stay of the new ICS rate caps.
Securus claims that the Commission “ignore[d] market reality” by not banning site
commissions.'> However, the Commission correctly determined that there was no reason to
wade into the private negotiations between two sophisticated entities when its statutory authority
requires it only to ensure that the American public is protected from unjust, unreasonable and
unfair ICS rates and ancillary fees.

As discussed below, even as Securus was complaining about the so-called “market
reality” of site commissions before the Commission, it was defending its hard-fought “right” to

pay almost $20 million in guaranteed funds to secure the contract to serve the Georgia

10 Id., Exhibit A.
u Joint Provider Proposal, filed Sept. 15, 2014.
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Department of Corrections. Thus, Securus’ efforts to have the Recon Order overturned is not
likely, especially when one fully considers the ICS providers’ ongoing “theatre of the absurd.”

Next, Securus failed to provide sufficient evidence that it will suffer irreparable harm.™
Securus claimed that it has ongoing Minimum Annual Guarantee (“MAG”) payment obligations
and that the cost of implementing the new ICS rate caps will be costly. However, the Petition
lacked any evidence that the impact of the new ICS rates will be irreparable. Instead, Securus
simply provided self-serving Declarations from its Chief Executive Officer and Chief Financial
Officer, with zero supporting evidence, to argue that Securus will generate less revenue.'*

As with its prior two Petitions for Partial Stay that were denied by the Commission,™
Securus’ main argument that it will suffer irreparable harm is based solely on the assertion that
the adoption of new ICS rate caps will cause it to generate less revenue, which will impact its net
income.*® Securus forgets that the whole point of this proceeding was to eliminate the monopoly
profits earned by ICS providers, and to protect ICS customers from unjust, unreasonable and

unfair rates and ancillary fees.’

B3 See Connect America Fund, 27 FCC Rcd 7158, 7160 (2012)(“To warrant injunctive relief, an
injury must be ‘both certain and great; it must be actual and not theoretical. Petitioners must provide
‘proof indicating that the [they allege] is certain to occur in the near future.””). See also Wisconsin Gas
Co. v. FERC, 758 F.2d 669, 674 (D.C. Cir. 1985) (“Bare allegations of what is likely to occur” are not
sufficient.”).

1 To the extent that the Commission needs additional financial information regarding Securus,

attached as Appendix A are FY 2014 and FY 2015 consolidated balance sheets, statements of operations
and statements of cash flows for Securus Holdings, Inc., which were obtained through a FIOA request
sent to the Alabama Public Service Commission. After a cursory review, there seem to be several
inconsistencies between these reports and the information provided by Securus in the Petition.

1 See Rates for Interstate Inmate Calling Services, Order Denying Stay Petitions, 31 FCC Rcd 261

(2016) (“2016 Stay Order™); See also Rates for Interstate Inmate Calling Services, Order Denying Stay
Petitions and Petition to Hold In Abeyance, 28 FCC Rcd 15,927 (2013)(*“2013 Stay Order™).

16 Petition, pg. 11-12 (citing Affidavit of Geoffrey M. Boyd, CFO, and Affidavit of Richard A.
Smith, CEO).

o As noted by Praeses, the courts have previously found that regulatory changes that would have

the effect of eliminating a business model are permissible and not a regulatory taking. See Praeses Ex
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Simply put, a petitioner seeking the stay of an order ending monopoly ICS rates cannot
point to the loss of its ill-gotten monopoly ICS profits as its justification for the stay without
invoking the Chutzpah Doctrine.® Requiring Securus to charge just, reasonable and fair ICS
rates fits squarely within the FCC’s statutory authority and is not an irreparable harm. While it is
reasonable to question whether Securus will earn as much revenue under the new ICS rates than
it has in the past,"® the extraordinary relief of staying the Recon Order to preserve Securus’
monopoly profits must be rejected.

Moreover, to the extent that Securus relies on its MAG obligations as a justification to
stay the new ICS rate caps, it only has itself to blame. As noted above, it would appear that

Securus’ ultimate goal is to have the Commission give it (and other ICS providers) the

Parte Submission, Oct. 13, 2015, pg. 5 (citing See, e.g., Huntleigh USA Corp v. United States, 525 F.3d
1370 (Fed. Cir. 2008) (regulation eliminating private contractors’ ability to provide airport screenings not
a taking); cf. Air Pegasus of D.C., Inc. v. United States, 424 F.3d 1206 (Fed. Cir. 2005) (new regulations
of air traffic destroying a company’s business model not a taking).

18 The Chutzpah Doctrine was previously defined by Commissioner Pai as “a child who has

murdered his parents throwing himself on the mercy of the court because he is an orphan,” See Broadcast
Ownership Rules and Other Rules Adopted Pursuant to Section 202 of the Telecommunications Act of
1996, Dissent of Commissioner Ajit Pai, 29 FCC Rcd 4371, 4589 (2014) (citing Marks v. Commissioner,
947 F.2d 983, 986 (D.C. Cir. 1991) (fugitives from criminal prosecution argued that inadequate efforts
were made to notify them of tax delinquency); Harbor Ins. Co. v. Schnabel Found. Co., 946 F.2d 930,
937 & n5 (D.C. Cir. 1991) (subcontractor asserted contractor was negligent for relying on
subcontractor’s advice).

19 Inexplicably, Securus continues to ignore the verifiable increase in call volume (and ICS revenue)

that resulted from the adoption of the interstate ICS rate caps. See 2016 Stay Order, 31 FCC Rcd at 291.
For example, Praeses has indicated that call volumes have increased by 76% since the adoption of the rate
caps. See Praeses Ex Parte Submission, Oct. 13, 2015, pg. 2 (“Interstate ICS call volume is now
approximately 76 percent higher than before the effective date of the 2013 ICS Order and overall
interstate ICS revenue has increased approximately 12 percent. Praeses expects that this same trend will
affect intrastate ICS call volume and revenue once the Commission’s proposed new intrastate rate caps
take effect, thereby substantially mitigating the loss of intrastate ICS revenue that will occur as a result of
the lower intrastate ICS rates.”). See also Petitioners’ Ex Parte Submission, dated July 18, 2013 (“the
recent statements of CenturyLink, GTL and Securus demonstrate that a lower ICS rate will lead to higher
call volumes, and a commission of 50% or more can still be paid to the correctional authority. Each tout
their low rate/high commission rate proposals as delivering higher call volumes and higher revenues for
the Florida DOC. Their blended 15-minute rate was less than $0.10 per minute, and each proposed to pay
an annual commission in excess of 46%.”).



justification to cease paying site commissions and MAGSs to correctional facilities. Securus
stopped paying site commissions on interstate call revenue, and now Securus wants the
Commission to play the role of the “bad cop” and ban site commissions and MAGS.

While Securus makes this argument to the Commission, it makes quite a different
argument in Georgia. Specifically, just 14 days before Securus filed the Petition for Partial Stay
of the new ICS rate caps, it submitted a “Response” before the Department of Administrative
Services, State of Georgia, wherein it opposed attempts by Global Tel*Link and CenturyLink to
block the award of a contract that would require Securus to make guaranteed payments of $19.6
million over four years.?

Presumably, if Securus was truly concerned about the “tremendous, unrecoverable

121

losses” " created by its existing MAG obligations on August 25, 2016, it would have also been

equally concerned when it filed the GA Response two weeks earlier on August 11, 2016.

In fact, if Securus was truly concerned about the impact of MAGs on its bottom line, it
could have simply walked away from its offer during the Georgia proceeding.? Instead, it
touted that:

the taxpayers of Georgia will receive more revenue over the four-year life of the

Contract from Securus than from any other offeror — a guaranteed $19,600,000,
compared to no more than $12,750,000 from the next best offeror.?®

20

See Appendix B (“Georgia Response”). Securus was willing to pay site commissions of 59.6%,
with a minimum monthly guarantee of $325,000, and a financial incentive payment of $4,000,000,
despite the fact that it would be prevented from charging more than $0.13 per minute for collect calls and
$0.11 per minute for prepaid and debit calls. See Appendix C (“Securus Georgia BAFO”). Again, the
Georgia Response was filed fourteen days before the Petition for Partial Stay was filed with the
Commission.

21 See Petition, Boyd Affidavit, ] 4.

2 The Georgia Response was filed to address appeals filed by Global Tel*Link and CenturyLink.

Copies of those Appeals are attached hereto as Appendix D and Appendix E. The complete record of the
proceeding can be found at:
http://ssl.doas.state.ga.us/PRSapp/PublicBidNotice?bid_op=164670046700-GDC0000669.



http://ssl.doas.state.ga.us/PRSapp/PublicBidNotice?bid_op=164670046700-GDC0000669

Securus’ restatement of its willingness to pay Georgia site commissions of 59.5%, a financial
incentive payment of $4,000,000, and minimum guaranteed payment of $19,600,000 on August
11, 2016, completely eviscerates Securus’ demand presented on August 25, 2016, that the
Commission grant a stay due to the “tremendous, unrecoverable loses” arising from its
“obligations to pay Minimum Annual Guarantees.”%*

Third, Securus is simply wrong in concluding that third parties will not be harmed by the
grant of the Petition.® Any delay in the effectiveness of the Recon Order would delay
immediate relief to millions of ICS customers currently being charged excessive ICS intrastate
rates, who have seen those rates increase due to the actions of Securus and other ICS providers.

In fact, the Wright Petitioners has previously submitted copies of recently-adopted
amendments to existing ICS contracts to ensure that both the ICS provider and the correctional

facility “remain whole.”?

In addition to this information, the Wright Petitioners provided
information relating to the increase in intrastate ICS rates for Securus customers in California,
Missouri, Pennsylvania and Tennessee after the cap on ancillary ICS fees went into effect on
June 20, 2016.%" Finally, Securus continues to charge outrageous fees for its Pay Now™ service
offered through its subsidiary, 1Tell. Specifically, Securus’ subsidiary charges $14.99 for ICS
calls originating from their facilities, with $1.80 for the cost of the call, and $13.19 as a

“Transaction Fee,” and “there are no credits for disconnected calls or unused minutes.”?®

3 Georgia Response, pg. 7

24 Petition, Affidavit of Geoff Boyd, 114-6.
2 Petition, at 12.

2% See Opposition to GTL’s Petition for Waiver, filed June 17, 2016, Appendix B and Appendix C.
See also Wright Petitioners Ex Parte Presentation, dated July 29, 2016, Exhibit B.

2 Wright Petitioners Ex Parte Submission, dated July 29, 2016, Exhibit C.
28 See Appendix F.




2% that Securus seeks to maintain.

Apparently, this is “the continuation of the status quo
It is obvious that Securus’ Petition seeks additional time so that it may continue charging unjust,
unreasonable and unfair intrastate rates and outrageous single-call fees to its customers as a
replacement for the revenue they lost when the Commission’s cap on ancillary ICS fees when
into effect. Coupled with the increase in intrastate rates outlined previously, there will be
substantial harm to third-parties if the new ICS rate caps are not imposed as soon as possible.

Finally, the Petitioners and other parties have provided irrefutable evidence that reform of
all ICS rates is critical, and that there will be overwhelmingly positive public interest benefits
arising from the FCC’s implementation of a uniform ICS rate cap on intrastate and interstate
calls. Any delay in the effectiveness of the Recon Order would be, in fact, counter to the public
interest.

In particular, the Petitioners have introduced comprehensive evidence that increased
contact between inmates and their families and loved ones will reduce recidivism rates, which
will decrease the cost of incarceration. In fact, it was shown that just a 1% decrease in the
recidivism rate would result in savings of more than 250 million dollars for state, county and
local jurisdictions.

Also, the Petitioners have provided previous statements from Securus, GTL and
CenturyLink in response to a Request for Proposal asserting that the reduction in rates and fees
would lead to increased call volume, increased revenues for ICS providers, and, in turn,
increased commissions paid to the correctional facilities that receive site commissions.

In sum, Securus has utterly failed to establish that its pecuniary interest in getting out of

its voluntary obligations to pay site commissions and MAGs, and its avoidance of additional

29

Petition, pg. 12.



legal costs for “yet another trip to the D.C. Circuit,” outweighs the enormous public interest
harms associated with any further delay in the effectiveness of the new ICS rate caps adopted in
the Recon Order. Indeed, the record in this proceeding overwhelmingly demonstrates the
significant and adverse effects caused by the unjust, unreasonable and unfair ICS rates and fees.

Thus, the Petition has (i) failed to establish that an appeal of the Order on
Reconsideration would be successful on the merits; (ii) failed to provide any evidence that it will
suffer irreparable harm; (iii) failed to show the lack of harm to third parties (in fact, great harm
will be caused from a delay in the effectiveness of the lower rates for all ICS calls); and (iv)
failed to show any public interest benefit from granting a stay.

Therefore, Petitioners oppose Securus’ Petition for Partial Stay, and respectfully request
that the Commission adopt an order denying the request as legally unsustainable.

Respectfully submitted,

THE WRIGHT PETITIONERS

sy N\ 22 9{;

Lee G. Petro

DRINKER BIDDLE & REATH LLP
1500 K Street N.W.

Suite 1100

Washington, DC 20005-1209
(202) 230-5857

Its Counsel

September 1, 2016
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William D. Wickard, Esquire
K&L Gates LLP

K&L Gates Center

210 Sixth Avenue

Pittsburgh, Pennsylvania 15222

Attorneys for Securus Technologies, Inc.
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Negotiation Invitation:
Revenue Share Proposal - Best and Final Offer

SOLICITATION #: 46700-GDC0000669
INMATE TELEPHONE SERVICE



A Best and Final Offer (BAFO)
Prepared for:
Georgia Department of Corrections
Solicitation Number 46700-
GDCO0000669
March 1, 2016 at 5:00 PM ET

Presented to;
Jan Pytelewski

Official Issuing Officer

Georgia Department of Corrections
200 Piedmont Avenue, S.E.

Suite 1308, West Tower

Atlanta, GA 30334

Presented by:

Keith R. Eismann

National Sales Manager - DOC
Securus Technologies, Inc.
14651 Dallas Parkway, Suite 600
Dallas, TX 75254
210-385-2350

We exist to

SERVE and
CONNECT
to make our
world safe.



COWER LETTER

SECURUS Technologies



SECURUS

Technologies

March 1, 2016 (Original by E-Mail)

Janet Pytelewski

Official Issuing Officer

Georgia Department of Administrative Services
200 Piedmont Avenue

Suite 1308, West Tower

Atlanta, GA 30334

RE: Solicitation # 46700-GDC0000669 - Inmate Telephone Service - Best and Final
Offer

Dear Ms. Pytelewski,

Thank you for allowing Securus the opportunity to provide the attached response to your
Best and Final Offer request for the above referenced solicitation for inmate telephone
services.

It has been a pleasure working with you and your organization throughout this important
procurement. As you make your final decision, | want to again assure you that if selected
as your next inmate telephone service provider, Securus will use all our resources and
experience to ensure that the program is successful for the State of Georgia, the Georgia
Department of Corrections, the inmates and the family and friends of the inmates. We
understand and agree final contract is subject to negotiation depending on the outcome of
the FCC order.

We look forward to hearing from you regarding your final decision. If there is any
additional information that you may require, please contact Keith Eismann at 210-385-2350
or keismann@securustechnologies.com.

Sincerely,

2t Lo

Robert E. Pickens, President
Securus Technologies, Inc.

14651 Dallas Parkway, Suite 600
Dallas, Texas 75254

972-277-0300
bpickens@securustechnologies.com

SECURUS Technologies 2



REVENUE SHARE PROPOSAL -
BAFO

SECURUS Technologies



@
Georgia-

Negotiation Invitation: Best and Final Offer

Solicitation #: 46700-GDC0000669
Solicitation Title: Inmate Telephone Service
Supplier Name: Securus Technologies

Best and Final Offer No.: 01 Supplier's Authorized Contact: Keith Eismann
Email: keismann@securustechnologies.com

Date of Request: February 24, 2016 | Offeror’s Response Due By (Date): 5:00 pm ET on Tuesday, March 1, 2016
Email Response to Issuing Officer (Name): Jan Pytelewski
at email address: janet.pytelewski@doas.ga.gov

Submission Instructions:

1. A written response, as specified below, must be submitted in response to this Best and Final Offer.

2. Best and Final Offers must be submitted by e-mail and followed by a signed hard-copy confirmation via fax, email, mail or delivery,
to:

Issuing Officer: Jan Pytelewski

Entity Name: Georgia Department of Corrections (GDC)

GDC (Georgia Department of Corrections) is providing Contractors the opportunity to submit a Best and Final Offer (BAFO) based on
the criteria listed below and specific requirements pursuant to the Federal Communications Commission's (FCC) WC Docket 12-375
Second Report and Order and Third Further Notice of Proposed Rulemaking (FCC Order) which was voted on by the FCC on October
22, 2015, released on November 5, 2015, and published to the Federal Register on December 18, 2015 with an anticipated
implementation date of March 17, 2016. The specified requirements in this BAFO shall be incorporated by GDC in the subsequent
Contract. Responses to this BAFO shall be evaluated/scored in accordance with Section 6 - Proposal Evaluation, Negotiations and
Award of Attachment A of the eRFP.

Contractor’s response to this BAFO shall be based upon all Services identified in the eRFP, Addendum No. 1, and Request for
Clarification No. 1, as well as the requirements identified below which may differ from the original requirements set forth in the eRFP.
The calling rates and fees specified in the Revenue Share Proposal below are consistent with the requirements of the FCC Order.
Contractor must submit its BAFO using the format included herein.

SECURUS Technologies 4




REVENUE SHARE PROPOSAL

Revenue Share Percentage: Contractor shall propose a single Revenue Share percentage (%) which shall be applied to all local,
intralata/intrastate, interlata/intrastate, intralata/interstate, interlata/interstate and international Gross Revenues (as defined in
Section 19 ~ Revenue Share of the Scope of Services of the eRFP) based on the calling rates and fees below.

MMG: Contractor shall include a Minimum Monthly Guarantee (MMG) Payment. The first MMG Payment shall be made payable to
GDC within 60 days of the execution date of the Contract in conjunction with the phase one timeline of the implementation plan, and
all future MMG payments shall be due on the 20th day of each month under the Contract and any renewal terms. Should Contractor
complete Facility installations prior to the due date of the first MMG payment, Contractor shall pay GDC Revenue Share on Gross
Revenue (as defined) at the proposed Revenue Share percentage for any revenues generated by and through the ITS during such time
and follow the payment requirements in Section 22 - Payment and Reporting of the Scope of Services of the eRFP. For all MMG
payments, should the Revenue Share due calculated on the Gross Revenue (as defined) exceed the MMG payment received,
Contractor shall begin paying GDC Revenue Share on Gross Revenue (as defined) at the proposed Revenue Share percentage.
Contractor shall follow the payment requirements in Section 22 — Payment and Reporting of the Scope of Services of the eRFP. If the
sum of Revenue Share calculated on the Gross Revenue (as defined) is less than the MMG, GDC shall not be responsible for refunding
any portion of the MMG to Contractor.

Financial Incentive: Contractor shall include a Financial Incentive in the form of a monetary value due GDC upon execution of the
Contract. (i.e. Signing Bonus, Technology Grant, etc.)

Calling Rates: Contractor must comply with the calling rates specified below.

Collect and Direct Pre-Paid Collect and
Call Type Billed* Debit
Per Minute Rate Per Minute Rate
Local $0.13 $0.11
Intralata/Intrastate $0.13 $0.11
Interlata/Intrastate $0.13 $0.11
Intralata/Interstate $0.13 S0.11
Interlata/Interstate $0.13 $0.11
Domestic International $0.50 $0.50
International — Mexico $0.50 $0.50
International $1.00 $1.00

*Effective July 1, 2018, the per minute calling rate for collect and direct billed calls will be reduced to $0.11 (contingent upon a stay of the FCC Order).

SECURUS Technologies 5
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