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September 2, 2016 

SUBMITTED ELECTRONICALLY VIA ECFS  
 
Marlene H. Dortch 
Secretary 
Federal Communications Commission 
445 12th Street, SW 
Washington, DC 20554 
 
 Re: MEETING SUMMARY PER SECTION 1.1208 OF THE FCC’S RULES 
 
Request for Review or Waiver of a Decision of the Universal Service Administrator by 
Sweetwater City Schools et al., Docket No. 02-6 
 
Dear Ms. Dortch: 
 
On August 31, 2016, representatives of Education Networks of America, Inc. and ENA 
Services, LLC (ENA) and the Sweetwater City Schools Consortium (Sweetwater) met with 
Philip Verveer, senior counselor, and Stephanie Weiner, senior legal advisor, who are both 
members of Chairman Wheeler’s staff.  Present at the meeting for ENA and Sweetwater were 
Dr. Melanie Miller, director of schools for the Athens (Tenn.) school district; David Pierce, 
CEO of ENA; Kitty Conrad, general counsel of ENA; Gerald McGowan and Thomas Gutierrez, 
Lukas, Nace, Gutierrez and Sachs, LLP, counsel for ENA; and the undersigned counsel.  
 
The representatives of ENA and Sweetwater reiterated their requests1 for the Commission to 
grant their appeals of the decisions of USAC to deny $50 million funding to 45 school districts 
in Tennessee, which serve about one-third of the public school students in the state.  Sweetwater 
and ENA addressed the issues detailed in the attachment to this letter, which was distributed at 
the meeting.   
 
In addition, Ms. Weiner asked about a filing submitted by AT&T in the docket regarding facts 
that appear to be in dispute related to AT&T’s pricing bid to Sweetwater.  ENA and Sweetwater 
explained that notwithstanding any confusion regarding the scope of AT&T’s bid, AT&T 
received full credit for its bid with respect to cost; that is, the Sweetwater evaluators did not 
deduct any points regarding the bid response that AT&T now attempts to clarify. As such, these 
issues were not relevant to the Sweetwater Consortium’s evaluation of the pricing component of 
                                                      
1 See Schools and Libraries Universal Service Support Mechanism, CC Docket No. 02-6, Request for Review 
and/or Waiver by Education Networks of America of Funding Decisions of the Universal Service Administrative 
Company, filed May 13, 2016 (ENA Appeal), and Schools and Libraries Universal Service Support Mechanism, CC 
Docket No. 02-6, Consolidated Request for Review and/or Waiver by Sweetwater City Schools et al. of Funding 
Decisions by the Universal Service Administrative Company, filed May 10, 2016 (Sweetwater Appeal). 
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the bid, and made no difference to the outcome of the competitive bidding process.   
 
The reason that Sweetwater included a discussion about installation and the state master 
contract in its appeal, however, is because they relate to the Commission’s analysis as to cost-
effectiveness.  As detailed further in the Sweetwater appeal, Commission precedent suggests a 
comparison to “prices available from commercial vendors” as one standard of cost-
effectiveness.2  In the Tennessee market at the time, ENA was serving other districts under a 
consortium contract and AT&T was offering services under its state master contract.  Those 
rates may be fairly compared to ENA’s bid to Sweetwater, and ENA’s Sweetwater bid was 
lower than those rates.  The figures listed in AT&T’s bid response, by contrast, did not 
constitute a fair comparison because (1) AT&T’s bid response itself said the rates charged were 
the same as those contained in AT&T’s state master contract, and (2) AT&T did not include 
specific installation charges in its proposal to Sweetwater.   

 
We also provided an expert opinion from Professor George W. Kuney of the University of 
Tennessee regarding whether a contract existed between Sweetwater and ENA before the 
Consortium members filed their applications.  In Professor Kuney’s expert opinion, a 
“Tennessee court or other adjudicative body applying Tennessee law to these documents should 
conclude that a valid contract was formed between ENA and Sweetwater on March 1, 2013 - the 
date of the award letter from Sweetwater to ENA . . .” See attached Letter from Professor 
George W. Kuney, The University of Tennessee College of Law, to Kitty Conrad, General 
Counsel of ENA, dated Aug. 15, 2016. 

 
Pursuant to Section 1.1206(b)(2) of the Commission’s rules, an electronic copy of this letter is 
being filed for inclusion in the above-referenced dockets and sent to attendees.  Please direct 
any questions regarding this filing to the undersigned. 

Respectfully submitted, 
 
/s/ Gina Spade 
 
Gina Spade 
Counsel for ENA 

cc: Philip Verveer  
 Stephanie Weiner 
   
  
 
 

                                                      
2 Sweetwater appeal at 29-38. See also Request for Review of the Decision of the Universal Service Administrator by 
Ysleta Independent School District El Paso, Texas, et al., Federal-State Joint Board, Order, CC Docket No. 96-45, 
FCC 03-313, 18 FCC Rcd 26407, ¶54 (2003). 



Sweetwater TN Consortium E-rate Briefing  
August 2016 

 

Issue:  USAC denial of E-rate funding for 45 school districts (Sweetwater Consortium, Tennessee) for the past three 
funding years (2013, 2014 and 2015).  

• Amount at issue is approximately $50 million.   

• The school districts will have to lay off teachers, cancel programs, and cancel technology initiatives to pay 
for past-due broadband bills in the absence of federal funding. 

ENA Shares the Commission’s E-rate Goals 

• ENA began providing service to schools and libraries before E-rate began. 

• ENA’s sole focus has been serving the needs of schools and libraries. 

• ENA delivers high-bandwidth broadband to every school it serves in the state of Tennessee, including the 
Consortium members, consistent with program goals. 

The Sweetwater Consortium Designed a Procurement Process to Meet the Needs of Diverse Districts Across the 
State. 

• Nearly 80 schools participated in the procurement. 
• 45 school districts in Tennessee – some rural, some urban, some with a large population eligible for free or 

reduced-cost lunch – eventually purchased services. 
• Designed the RFP to accommodate needs that no one yet knew at that time.  Used a broad RFP that included 

a range of bandwidths to meet needs of all districts that might purchase services.  

The Procurement Process Met Commission and State Rules 

• A three-person panel of respected educators conducted an exhaustive review of the bids before awarding a 
contract to ENA. They compared numerous criteria. 

The Consortium Shares the Commission’s Goal of Obtaining the Most Cost-effective Services 

If the Denial is Upheld, the Schools Will Suffer Severe Harm 

• Districts have already made cuts and will make more: 

o Teacher layoffs; program cuts; reductions in capital repairs; reductions in technology purchases.  

USAC’s Denials Were Not Consistent With Commission Precedent 

• USAC alleges that the schools did not select the most cost-effective services and did not have a contract with 
ENA. 

o To the contrary, the Consortium used price as a primary factor and met all other E-rate requirements 
in the competitive bidding process.  

o The school district could not have changed to a different provider at the end of the competitive 
bidding process.  To do so would have been a violation of E-rate rules. 

o The schools had a contract under Tennessee law. The service provider offered its services with its bid 
response and the Consortium accepted the offer when it awarded the bid.  

Because Commission Rules Were Met and Program Goals Achieved, the Commission Should Reverse USAC’s 
Decision 

• The Bureau should grant the appeal in a streamlined public notice.  

 




























