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The National Cable & Telecommunications Association (NCTA) submits these
comments in response to the Notice of Inquiry for the Commission’s annual broadband progress
report.!

This statutorily-mandated exercise requires the Commission to evaluate annually the
deployment of broadband services and identify any shortcomings in that deployment. However,
the report is only meaningful if the yardstick by which the adequacy of broadband deployment is
measured is the right one. Having very recently instituted a dramatic change to the definition of
“advanced telecommunications capability,” the Commission should not again move the
goalposts. The Commission’s focus on the minutia of broadband performance characteristics

detracts from a meaningful assessment of the state of broadband in America; it serves only to
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augment the complexity of the analysis with little resulting benefit. The Commission should
reject the Notice’s proposals to again change the factors in its analysis.

The Commission also should acknowledge the effect its own policies have on achieving
the goal of universal availability of advanced telecommunications capability. While the
Commission has taken some positive steps in the last year, such as its decision ensuring that all
telecommunications carriers and broadband providers have access to poles at low, uniform rates,
the Commission’s past decisions in the context of the Connect America Fund will preclude
millions of rural consumers from having any possibility of receiving advanced
telecommunications capability for years to come.

. THE COMMISSION SHOULD RETAIN ITS CURRENT SPEED BENCHMARK
AND DEVELOP A PRINCIPLED METHODOLOGY FOR DERIVING FUTURE
BENCHMARKS

In the Notice of Inquiry, the Commission proposes to retain the escalated 25 Mbps/3
Mbps speed benchmark adopted 18 months ago.? NCTA supports the Commission’s proposal to
retain its fixed broadband speed benchmark and urges the Commission to ensure that any future
changes to this benchmark are derived through a rigorous fact-based methodology.

Over the past 20 years, providers have invested approximately 1.4 trillion dollars of
private risk capital to deploy — and constantly improve — broadband communications services.
The Internet has become the most powerful and versatile communications medium ever devised.
The Commission recognizes that “[t]he open Internet drives the American economy and serves,

every day, as a critical tool for America’s citizens to conduct commerce, communicate, educate,
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entertain, and engage in the world around them.”* Consumers are able to access the Internet
through multiple broadband architectures, including cable, telephone, wireless, and satellite
networks. The benefits that consumers derive from broadband will only increase as providers
continue to deliver better telecommunications capabilities at even faster speeds, such as the cable
industry’s DOCSIS 3.1 technology, which supports speeds up to 10 Gbps.®

As NCTA has previously suggested, in measuring the adequacy of broadband
deployment, the Commission should employ a benchmark that accurately reflects the capabilities
that consumers need to support popular applications.® Employing metrics that are not based on
the current needs of consumers necessarily renders any resulting report far less useful and
meaningful. The purpose of the inquiry is to evaluate the current state of the deployment of
advanced telecommunications capability. NCTA has previously explained that an approach that
ignores the realities of the marketplace and focuses on a forward-looking, aspirational standard is
“legally suspect . . . because the statute calls for a report that judges the progress of the
broadband services consumers currently use.”’

In the Notice of Inquiry the Commission seems to have started down the right path by

looking to actual data to justify maintaining its current speed benchmark. As the Commission
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recognizes, the current benchmark accommodates the expected needs of even those households
using an atypically large amount of bandwidth, accounting for multiple streams of bandwidth-
intensive applications like HD streaming video, in addition to web browsing, email, and other
applications.2 The Commission recognizes that the deployment of higher-speed fixed broadband
services has outpaced subscription rates for those services.® Thus the Commission should adopt
the Notice’s proposal to retain the current benchmark.

In developing future benchmarks the Commission should engage in a more thorough
inquiry by analyzing the performance characteristics of popular applications and the full range of
consumers’ broadband needs before deriving its benchmark, instead of reverse engineering a
standard to fit the results it seeks to achieve. Similarly, the Commission should reject the notion
of adopting a future-oriented, “aspirational” benchmark, which would be necessarily divorced
from the realities of the marketplace and would only serve as yet another limiting — and
distracting — factor in the Commission’s analysis.® Indeed, adopting an aspirational speed
benchmark would only serve to exacerbate the mistake the Commission made in the context of
the Connect America Fund. By offering billions of dollars in subsidies for incumbent local
exchange carriers (LECs) to deploy broadband services at 10 Mbps/1 Mbps while retaining a 25

Mbps/3 Mbps speed benchmark for measuring advanced telecommunications capability, the
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Commission has ensured that millions of Americans in subsidized areas will remain “unserved”
for years to come.!* Funding deployment at speeds lower than its own benchmark places the
Commission in the illogical position of incentivizing failure by its own standards — a problem
that would only worsen if the Commission increases the speed benchmark used for measuring
broadband deployment in the future. For these reasons, the Commission should adopt the
Notice’s proposal to maintain the current benchmark and abandon the notion of creating an
additional “aspirational” standard.'?

1. THE COMMISSION SHOULD LIMIT ITS INQUIRY TO DEPLOYMENT
ISSUES

As NCTA has previously explained, the Notice’s proposals to review factors unrelated to
the technical characteristics of broadband networks and the services they enable are unnecessary
in this context and go beyond Congress’s Section 706 mandate.*® Section 706 requires the
Commission to “initiate a notice of inquiry concerning the availability of advanced
telecommunications capability to all Americans” and “determine whether advanced
telecommunications capability is being deployed to all Americans in a reasonable and timely
fashion.”'* NCTA reiterates that Congress specifically defined “advanced telecommunications
capability” in terms of technical network characteristics and the services they enable.® The

Section 706 inquiry is not the appropriate context for the Commission to examine factors that go
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beyond deployment into other areas, such as broadband subscription, performance consistency,
and usage allowances. The Commission should not develop an entire methodology to measure
and analyze the significance in the Section 706 context of factors that are only tangentially
relevant to broadband deployment or availability.

As NCTA has previously noted, refraining from examining these issues in the Section
706 inquiry does not prevent the Commission from exploring them in other more appropriate
contexts.'® For example, the Commission explores latency, service consistency, and packet loss
as part of its Measuring Broadband America initiative, which is the appropriate forum for
evaluating these issues. It addresses broadband subscription by low-income consumers in the
Lifeline context and pricing and usage allowances as part of its urban rate survey. Further
complicating the Section 706 inquiry with issues that do not have a material effect on the
availability of broadband or the rate at which it is deployed detracts from the utility and
significance of the Commission’s analysis. For these reasons, the Commission should again
refrain from examining non-deployment issues in the context of its annual broadband
assessment.

In particular, the Commission should reject its proposal to expand the criteria for
“advanced telecommunications capability” to include a latency benchmark for fixed broadband
services.!” While latency may be a useful measure to consider in evaluating end-user experience
for certain Internet applications, such as those requiring a high degree of interactivity, it is

unnecessary to include it as a part of the advanced telecommunications capability definition for
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measuring deployment. As NCTA has previously said, “no ISP currently offers broadband
Internet service with . . . latency that render[s] the service effectively unusable.”*® Furthermore,
the Commission has been investigating latency in the context of the Measuring Broadband
America program. The Commission’s work in that context reasonably demonstrates that latency
is not an issue. For example, the 2015 Measuring Broadband America report states that “the
differences in average latencies among terrestrial-based broadband services are small, and are
unlikely to affect the perceived quality of such highly interactive applications.”® Any effort to
establish a consistent and comprehensive latency benchmark in the context of the annual
deployment report would be enormously expensive and of trivial benefit given the Commission’s
previous findings. Given this, the Commission should not adopt it.

1.  THE COMMISSION SHOULD REVERSE ITS DECISION TO DEFINE
REASONABLE AND TIMELY DEPLOYMENT AS REQUIRING THE
PRESENCE OF BOTH FIXED AND MOBILE BROADBAND

In the 2016 Broadband Progress Report, the Commission made an unwise and legally
questionable decision to require an area to have access to both fixed and mobile broadband in
order for advanced telecommunications capability to be deemed deployed in that area.?® As
NCTA told the Commission before it issued this report, requiring access to both fixed and
mobile broadband cannot be reconciled with the clear language used by Congress in Section 706,

and thus there is no statutory basis to require the availability of both technologies to determine
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reasonable and timely deployment.?! Moreover, mobile broadband is emerging as a competitive
alternative for fixed broadband for many applications and millions of consumers and thus should
not be treated as incapable of individually satisfying consumers’ needs in certain contexts. In
order to properly consider the market in a holistic manner, the Commission should rethink this
approach in the next report and reject its finding that reasonable and timely deployment of
advanced telecommunications capability requires access to both fixed and mobile broadband.

CONCLUSION

The Commission should refrain from adopting proposals that serve only to complicate the
analysis, rather than providing any additional meaningful insight into whether broadband
deployment is occurring in a reasonable and timely manner.

Respectfully submitted,

/sl Steven F. Morris

Steven F. Morris

Jennifer K. McKee

National Cable & Telecommunications
Association
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September 6, 2016 Washington, DC 20001-1431
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