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PETITIONERS JUNE & JULY 2016 DECLARATORY RULING REQUESTS
 PETITIONERS REPLY TO AT&T’s SEPTEMBER 1, 2016 COMMENTS

1) These reply comments are on behalf of 800 Services, Inc., and the 4 Inga Companies (One Stop Financial, Inc., Groups Discounts, Inc., Winback & Conserve program, Inc., and 800 Discounts, Inc.). Herein further referred to as petitioners or Inga Companies. 
2) The Commissions Recent Public Notice of 8.11.16 within case 06-210 requested these reply Comments by September 12th 2016 based upon declaratory ruling requests made by petitioners in June 2016 and July 2016. Under the Administrative Procedures Act the Commission will seek to remove uncertainty and terminate a controversy under the tariff to assist the district court. The facts presented are not in dispute between the parties and the tariff is explicit. Petitioners have therefore clearly met the criteria under the Administrative Procedures Act to request the Commission to issue orders that AT&T has violated both its Tariff No 2 and the FCC October 1995 Order. AT&T’s September 1, 2016 filing provides zero legitimate reasons why the Commission should not finally decide all declaratory ruling requests made by petitioners to address controversies and uncertainties. AT&T’s September comments only provide the NJ Office of Attorney Ethics, the DC Bar Council, the FCC Ethics Staff and the DC Circuit Courts Ethics Staff additional ammunition to coordinate its efforts and overcome jurisdictional issues to make sure all AT&T’s counsels no longer practice law. 
3) We point out to the Commission that just deciding the 1996 shortfall and termination penalty issue based upon illegal remedy, or FCC October 1995 Order understandably means AT&T can’t rely upon the June 1996 charges whether or not the charges were permissible. However, it is important to note that the FCC should still go ahead and interpret the duration of the immunity period as to the June 17, 1994 exemption under AT&T’s Discontinuation With or Without Liability Section. AT&T’s sole defense of fraudulent use was 1) defeated by the FCC and 2) given up by AT&T in 2006 when AT&T asserted that it no longer is asserting plan obligations don’t transfer on a traffic only transfer----AT&T is now creating a new controversy that all obligations do transfer. The June 17, 1994 exemption is before the two January 1995 traffic only transfers (CCI to PSE and Inga Companies to PSE) and further defeats AT&T’s former sole defense of fraudulent use. 
4) Since AT&T’s only defense was fraudulent use 2.2.4 i.e. (suspecting shortfall) the immunity duration further defeats AT&T as Judge Politan in March 1996 understood AT&T had substantiation presented of its sole defense of fraudulent use. So petitioners ask the FCC to interpret all declaratory rulings. Petitioners will address AT&T’s September 1st 2016 FCC Comments in chronological order: 




AT&T Sept 1, 2016 comments pgs. 1-2:

By obtaining a judicial order that compelled the transfer of their plans to CCI, Petitioners abandoned any request to transfer the traffic on their plans directly to PSE. Because any such “direct transfer” claim is now barred by principles of waiver and estoppel, a Commission ruling on such a theoretical transfer would be moot. And any ruling on an alternative “add and delete” transfer theory suffers from the same defect and is in all events barred by the D.C. Circuit’s prior decision in the case. Both issues, moreover, fall outside the scope of the district court’s primary jurisdiction referral.

5) AT&T has continued to raise this nonsense that the Inga Companies no longer have claims and every Court and the FCC have understood it is complete nonsense for many reasons. The Inga Companies clearly still have claims against AT&T as a co-plaintiff at the NJFDC and co-petitioner at the FCC. Review the facts: 
FACT I) The Third Circuit Issued a JOINT PETITION.  Joint as in two parties (Combined Companies Inc. and the 4 Inga Companies)
In the Matter of Joint Petition for Declaratory Ruling on the Assignment of Accounts (Traffic) Without the Associated CSTP II Plans Under AT&T Tariff F.C.C. No. 2 On Referral by the United States Court of Appeals for the Third Circuit Combined Companies, Inc. and Winback & Conserve Program, Inc., One Stop Financial, Inc., Group Discounts, Inc.,800 Discounts, Inc., Petitioners, and AT&T Corp., Respondent.

6) The FCC clearly understood it was a Joint Petition and if the FCC thought the Inga Companies claims were extinguished with the July 1997 AT&T/CCI settlement the Commission would not have issued a Public Notice in 2003 leading up to the FCC’s October 2003 Order.  The fact is AT&T and CCI advised the Commission in 1997 that those parties were settling their claims but the FCC did not dismiss the JOINT PETITION as AT&T had not settled with the Inga Companies. 
7) The FCC and the District Court understood that the long standing Inga Companies were jointly and severally liable for any shortfall obligations to effectuate CCI’s traffic only transfer to PSE: 
FCC Oct 2003 pg. 8: quoting tariff section 2.1.8: 
Further, CCI (as well as the Inga companies[footnoteRef:1]), but not PSE, would continue to have been responsible for any shortfall obligations under the CSTP II/RVPP plans. [1:   See First District Court Opinion at 9.] 

Judge Politan’s district court and the FCC understood that under the tariff section 2.1.8 the financially strong Inga Companies were involved and not just the new company CCI would be responsible. 
8)The explicit fact is the Third Circuit issued a JOINT PETITION that included both the Inga Companies and CCI. AT&T damaged both CCI and the Inga Companies and by law must be accountable to both petitioners. [footnoteRef:2] [2:  In the CCI to PSE traffic transfer the Inga Companies also legally meet Proximate Cause requirements: An act from which an injury results as a natural, direct, uninterrupted consequence and without which the injury would not have occurred. Proximate cause is the primary cause of an injury. Proximate cause produces particular, foreseeable consequences without the intervention of any independent or unforeseeable cause. It is also known as legal cause.] 

9) FACT II) The DC Circuit certainly would not have a review of a case in which the Inga Companies no longer had claims. The DC Circuit Decision clearly understood it was a joint petition and CCI and AT&T settled and the Inga Companies still had ongoing claims: 

DC Circuit Decision: 
In 1995, the Inga companies and CCI brought suit against AT&T in federal court in New Jersey, and the court ordered AT&T to drop the deposit requirement and implement the transfer.
Above the DC Circuit recognized that both parties brought suit! 
While the case was pending before the Commission, AT&T entered into a settlement with CCI, extinguishing its WATS plans and releasing all claims between the two parties. 
Above the DC Circuit understood CCI and AT&T settled and mentioned it only involved the 2 parties. The DC Circuit didn’t say the settlement settled the case for all the parties. 
The Inga companies, whose involvement in the federal district court action in New Jersey is still ongoing, view the Commission’s ruling as entitling them to millions of dollars in damages.   
Above the DC Circuit explicitly stated and understood the action is still ongoing and understood petitioners were owed millions of dollars in damages. 
10) FACT III) AT&T has already made this nonsensical argument to NJFDC Judge Bassler in 2006 and Judge Bassler dismissed it and issued his 2006 Referral. AT&T also asserted to Judge Wigenton that the Inga Companies had no claims due to the plan transfer to CCI but Judge Wigenton like Judge Bassler dismissed AT&T’s nonsensical claim and advised the Inga Companies to seek a writ of mandamus to force the FCC to rule so the Inga Companies can continue its claims.[footnoteRef:3] [3:  Petitioners have exhibited within this 06-210 FCC case its NJFDC reply brief which on pgs. 20-21 rebutted AT&T’s NJFDC claim that the Inga companies extinguish its claims-- as per the CCI to PSE traffic only transfer. There were actually several fewer points raised in that NJFDC brief than are now being pointed out in these comments. Based upon just the few points presented, Judge Wigenton paid no attention to AT&T’s nonsense and advised the Inga Companies to seek a writ of mandamus to continue pursuing its claims against AT&T. It’s a JOINT PETITION!! NOT ONLY A CCI CLAIM and this doesn’t even take into consideration the Inga Companies to PSE direct traffic only transfer in which the Inga Companies kept the plans as Judge Politan explicitly stated the Inga to PSE transfer is in the facts of the case! ] 

11) FACT IV) Judge Politan and the FCC noted in its Decisions that the Inga Companies were jointly and severally obligated in the transaction under 2.1.8. and this is the law of the case. 
12) FACT V) AT&T’s stated to Judge Politan that CCI was the strawman that the Inga companies were the actual entity that was behind the transaction when AT&T refused to provide the Inga Companies with a Contract Tariff. The Inga Companies contributed 98% of the traffic that was being transferred. 
13) FACT VI) The facts show the Inga Companies did not sell its plans to CCI or receive any compensation whatsoever.  The non-disputed case facts show that the Inga Companies were to receive 80% and CCI 20% of the compensation that PSE was going to pay –which was 80% of PSE’s compensation.  PSE was to receive 68% discount on the traffic under CT 516 and 28% went the locations (23% CSTPII discount and 6% RVPP discount). PSE was keeping 20% of the remaining 40% for itself. PSE’s Frank Scardino advised the Inga Companies that he was going to mail separate checks to CCI and Inga Companies to make sure the Inga Companies would be paid as 98% of the traffic was from the Inga Companies. PSE received 68% and 28% went to the locations (40% left over). PSE was going to pay out 80% of its 40% compensation = 32%. CCI was to receive 20% of the 32% = 6.4% and the Inga Companies 80% of the 32%=25.6%. Because AT&T was going to pay out 68% versus 28% on locations transferred AT&T violated its tariff because it simply did not want to discount this traffic any further. As usual--- It’s all about the money. AT&T was willing to violate its tariffs in numerous way to avoid 68% payout!
14) FACT VII) How can AT&T claim the Inga Companies have no claims as of May 1995 when AT&T’s own settlement with CCI which is dated July 1997 explicitly concedes the continued claims of the Inga Companies as AT&T sought CCI’s cooperation in helping AT&T defend itself against the Inga Companies!! See AT&T/CCI Settlement Agreement entered into FCC 06-210 Public Comments By 800 Services, Inc.: See Page 6 para 13 
Even though the Inga Companies transferred its plans to CCI in May 1995 AT&T obviously conceded in the July 1997 CCI/AT&T settlement agreement that the Inga Companies still had claims before the NJFDC and the FCC: 

 Cooperation:  
CUSTOMER (CCI) agrees to reasonably cooperate to the fullest extent with AT&T in connection with AT&T's ongoing efforts to resolve its disputes with Winback and Conserve, including the New Jersey Action, the F.C.C. Action.…However, CCI shall not be required to produce any documents that were created for the purpose of communication between CCI and its attorneys and Winback and Conserve, AI Inga, and their attorneys in the absence of a duly issued subpoena.


15) FACT VIII) AT&T is well aware that NJFDC Judge Hayden has ruled that the Inga Companies claims against AT&T were not at all compromised by the AT&T/CCI settlement.  AT&T claims that the Inga Companies “lost” the case versus CCI. The whole purpose of the case against CCI was to collect money CCI owed the Inga Companies and to make sure that CCI did not compromise in any way the Inga Companies continued claims. Judge Hayden’s position was CCI decided to settle its claims on its own without consulting the Inga Companies but that settlement had no adverse effect on the Inga Companies continued claims against AT&T.                                                                            
16) FACT IX) The 1934 Communications Act statutorily defines the recovery of legal fees to all the parties damaged as part of the compensation for violations of carriers. Therefore, the Inga Companies as Joint Petitioners need to complete the case and obtain violations against AT&T to collect many million in legal fees. 
17) FACT X) Judge Politan explicitly stated the Inga to PSE traffic only transfer is included in the case facts of the complaint not just CCI-PSE transfer---but AT&T does not even want to address the fact that under the facts of the case the complaint the Inga Companies had the option of retaining the pre June 17, 1994 plans. 
18) As EXHIBITed in this case previously Judge Politan first addresses the first scenario of the Inga to CCI plan transfer and CCI to PSE traffic only transfer.  Then Judge Politan addresses the second scenario of the direct traffic only transfer between Inga and PSE and determined both sets of facts are included in the case. 
Judge Politan: That was the first scenario, factually that you went through. The second scenario was CCI, as assignee or agent for Winback, parked all the service with PSE, retained the plan commitment, so to speak, and said: Approve that. Those are the two sets of facts that have occurred. No one has alleged in this case that you went to AT&T and said: Extend the window on the 516 contract to Winback so they could subscribe to it. So it’s not in the case. [footnoteRef:4] [4:  Judge Politan only included the CCI to PSE and Inga to PSE traffic only transfers “in the case” complaint and not the denial of a deeper discount plan for plaintiffs. Note Judge Politan understood plan commitments don’t transfer “retained the plan commitment.” AT&T constantly denied the Inga companies its own contract tariff even though the Inga companies qualified as AT&T own Revenue Reports show plaintiffs were AT&T’s reseller. ] 


19) AT&T asserts the direct Inga Companies transfer to PSE or the 3.3.1Q bullet 4 delete and add transfer “fall outside the scope of the district courts primary jurisdiction referral” is simply absurd. What was before the Commission in 1996 was to interpret AT&T’s sole defense----“section 2.2.4 fraudulent use” due to the percentage of locations that were being transferred ---------and whether traffic can be transferred without the plan as engaged in by the Inga companies in both traffic only transfers. Whether the locations were transferred by CCI or Inga Companies to PSE or whether the locations were transferred via 2.1.8 or 3.3.1Q bullet 4 the Commissions’ task was to interpret whether AT&T could assert a fraudulent use defense under section 2.2.4. and could traffic move without the plan. 
20) As evidenced both the Inga to PSE traffic transfer and the 3.3.1Q bullet 4 delete and add alternative were explicitly determined by Judge Politan as being within the complaint and within the scope of interpreting section 2.2.4 fraudulent use. As has been evidenced Judge Politan explicitly stated the complaint covers BOTH the CCI traffic transfer and the Inga Companies direct traffic transfer to PSE using section 2.1.8. 
21) As the FCC’s 2003 Decision explicitly noted petitioners requested additional declaratory rulings covering whether or not there was any other tariff provisions that either expressly allowed or did not prohibit the transfers of traffic only without the plan. Obviously deleting end-user locations accounts from one plan and adding those end-user location accounts under 3.3.1Q bullet 4 would obviously fall within what was already before the Commission in 1996. Petitioners were aware of delete and add under 3.3.1Q bullet 4 and that is why it made that declaratory ruling request. The Inga Companies also kept on file full blown LETTERS of AGENCY on all end-users to move their locations wherever we wanted without getting their signatures or authorizations. Therefore, if AT&T would have allowed the Inga Companies to use 3.3.1.Q bullet 4 ----the Inga Companies would not have needed to get a new signature from each end-user. However, AT&T not only shut down 2.1.8, AT&T also shut down 3.3.1.Q bullet 4        (delete and add) to all traffic only transfers as it was not about to discount that traffic by 68%.  



22) Furthermore, petitioners have provided evidence in which Judge Politan explicitly asked during oral argument if there was any section of the tariff “apart from 2.1.8” that allowed traffic only to transfer. Judge Politan simply did not care whether CCI or Inga directly transferred the locations or under which tariff provision the tariff either specifically allowed it or did not prohibit it. [footnoteRef:5] [5:  See petitioners FCC comments dated March 12th pg. 5 para 20. 
 Exhibit H page 1 is March 23, 1995 oral argument in which NJFDC Judge Politan is looking at 2.1.8 and not seeing in the language how it allows traffic only transfers as he did not recognize the “any number” of accounts language. CCI’s President was explaining what he always had done in the past when using 2.1.8 and explained the difference in which obligations transfer between a plan transfer and a traffic only transfer.  
The Court: Where does it say this? How do you get to this? 
Mr Shipp: How do I get to that ?
The Court: Where does it say that in any document or any tariff? Apart from 2.1.8? 
] 

23) It must also be noted that as per tariff requirements the Inga to PSE traffic only transfer should have been processed first as CCI being a new company was subjected to general deposit requirements under 2.5.8 when accepting the Inga Companies plans. [footnoteRef:6]   [6:  Tariff Section 2.5.8.  Deposits  A.  Deposit for Recurring Charges - The Company will require a deposit from a Customer (1) who has a proven history of late payments to AT&T or (2) whose financial responsibility is not a matter of record (determined in accordance with 1., following).  AT&T will hold the deposit as security for the payment of charges.  The amount of this deposit will not three times the sum of the estimated average monthly usage charges and/or the monthly service charges. 1.  To determine the financial responsibility of a Customer and/or the specific amount of any deposit required, AT&T will rely upon commercially reasonable factors to access and manage the risk of non-payment.  These factors may include, but are not limited to, payment history for telecommunications service, the number of years in business, history of service with AT&T, bankruptcy history, current account treatment status, financial statement analysis, and commercial credit bureau rating.  ] 




FCC 2003 Order Page 3 para 3: 
Section 2.1.8 of AT&T’s Tariff FCC No. 2 provided for the transfer or assignment of tariff plans.[footnoteRef:7]  In December 1994, the Inga Companies and CCI, a new or previously inactive company,[footnoteRef:8] executed certain Transfer of Service Agreement and Notification (TSA) forms transferring the nine Inga Company CSTP II/RVPP plans to CCI. They requested that AT&T permit the transfer of these plans to CCI.   Although AT&T initially refused to accept the transfer unless CCI provided a deposit of $13,540,000,[footnoteRef:9] the transfer ultimately was effected without a deposit, under a May 1995 order of the United States District Court for the District of New Jersey [7:   First District Court Opinion at 6; see Exhibit I to Petition (AT&T Tariff FCC No. 2 at § 2.1.8 (Transfer or Assignment), 14th rev. p. 20 (eff. Apr. 21, 1994)).]  [8:   First District Court Opinion at 7-8 & n.6; Opposition at 4.]  [9:   First District Court Opinion at 7.  This constituted one quarter of the companies’ annual revenue commitment.  Id. at 8. ] 


24) AT&T gave up pursuing its tariffed deposit requirement from CCI because the traffic was not being transferred to PSE in the first Judge Politan Decision in May 1995. AT&T really did not care if CCI owned the plan in May 1995 because the traffic was still getting discounted by the same 28% discount percentage---not the 68% that PSE enjoyed on a revenue commitment that was paltry compared to petitioner’s revenue commitment. Several EXHIBITs have been filed in this case showing AT&T simply refusing the Inga Companies its own Contract Tariff. 
25) Even though section 2.1.8 did not require a deposit requirement AT&T’s general tariff requirements required it but AT&T gave up its deposit requirement in May 1995. The fact is under the tariff AT&T claims it had the right to hold up the CCI to PSE Jan 13th 1995 traffic only transfer due to the fact that the plans could not be transferred without security deposit on the new customer CCI. AT&T had no right to hold up the direct Inga to PSE traffic only transfer so that was ordered January 30th 1995. So as per AT&T’s own position the Inga to PSE traffic only transfer of Jan 30th 1995 should actually have been processed prior to the Jan 13, 1995 CCI to PSE traffic only transfer.  This is yet another reason why AT&T’s claim that the Inga companies plan transfer to CCI did not extinguish its claims as AT&T’s own position is the Inga to PSE traffic transfer would have occurred prior to the CCI to PSE traffic only transfer due to AT&T’s position that it had the right to require CCI post security deposits. AT&T’s claim that it met the 15 days’ requirement under 2.1.8 (c) was based upon AT&T counsel Meric Bloch’s Jan 23rd 1995 letter that CCI had not yet “established service with AT&T” by owning the plans because it did not post a security deposit.   
See petitioners February 8, 2016 FCC Comments that cover the 15 days’ issue under 2.1.8(c) facts in depth.  AT&T’s counsel Meric Bloch wrote: 
This will confirm our conversation Friday regarding the proposed traffic transfer between CCI and PSE. You will recall that my CPNI obligations prevented me discussion of Mr Inga’s plans and CCI. I did inform you, however, that before the CCI-to-PSE transfer could be renewed, CCI must first establish service with AT&T, including satisfying AT&T’s credit guidelines. After that point, the CCI-to-PSE transfer, if consistent with tariff obligations, could be effectuated.  

AT&T’s Deposit Requirements: 

2.5.8.  Deposits - The following deposit provisions are applicable to WATS.  A deposit does not relieve the Customer of the responsibility for the prompt payment of bills on presentation.  When a deposit is required, AT&T will provide a written notification of the amount of the deposit and an explanation of the reason(s) for the deposit requirement.  When a deposit is required in connection with an order for new service or an AT&T Pricing Plan, the Customer shall pay the deposit within the period specified by the Company, which shall be a minimum of ten (10) days after the date of the deposit notification.

AT&T first had time to research CCI and decide what the deposit amount was to be. CCI then had 10 days to make payment. CCI never paid the deposit and thus the Inga to PSE traffic only transfer would have been prior to the CCI to PSE traffic only transfer as AT&T’s tariff enabled AT&T to evaluate CCI’s credit worthiness for a period that was after the Inga to PSE submission that was not dependent upon a deposit nor was the Inga to PSE traffic only transfer ever denied within 15 days. 
26) The bottom-line is that the Third Circuit, the FCC, the NJFDC and the DC Circuit have all understood the Inga Companies continue to have claims under the CCI to PSE traffic transfer and AT&T itself conceded such in its settlement with CCI and its position that the Inga to PSE traffic only transfer due to tariffed allowed credit checking period and deposit requirements under its tariff the Inga to PSE transfer would have been first. Of course the direct Inga to PSE traffic only transfer was also determined by Judge Politan as within the complaint and if there ever was an issue the Inga Companies would choose to rely upon its own direct Inga to PSE traffic only transfer where it continued to own the plans. As per Judge Politan both traffic only transfers were covered in the facts of the case and both were AT&T violations---so petitioners have the option on deciding which traffic only transfer it will seek damages on. 
AT&T Sept 1, 2016 comments pg. 2:

The Commission also seeks comment on the nonsensical claim that AT&T’s refusal to process the proposed CCI-to-PSE transfer in January of 1995 violated a Commission order that (1) was issued in October 1995, and (2) governed the process of revising tariffs, not the application of existing tariffs.

27) The October 1995 Order does not mandate that it is based upon a transaction –---no less the time of the transaction as AT&T asserts. It is simply based upon customer objections to AT&T tariff changes that were made to any AT&T tariff within the year period of the October 1995 Order.  The January 1995 traffic only transfers were still pending before Judge Politan during the period covered by the October 1995 Order.  Judge Politan didn’t even rule until March 1996 so obviously there was pending objections and there still are today due to AT&T’s interpretations of the terms and conditions of several AT&T tariff sections.  It is not relevant that the traffic only transfers took place in January 1995. The January 1995 traffic only transfer and the June 1996 penalty infliction are both covered by the October 1995 Order. AT&T’s page 2 comment mentions the January 1995 traffic only transfers but does not mention the November 1995 penalty infliction on 800 Services, Inc or the June 1996 penalty infliction on the Inga Companies petitioners ---because AT&T erroneously believes the October 1995 Order is dependent upon a transaction date ----and AT&T did not want to draw attention to the fact that the penalty infliction date of June 1996 was within the FCC’s October 1995 Orders one-year period! However, the transaction date is not relevant! The FCC October 1995 Order applies to Transfer of Service, Fraudulent Use and Discontinuance Without or Without Liability/June 17, 1994 issues as each of these tariff sections were changed and there was pending litigation and argument regarding each of these sections terms and conditions. Here as EXHIBIT T is a letter from AT&T counsel Charles Fash dated July 3,1996 which is under the FCC’s October 1995 Order period. Charles Fash confirms the objections involving Shortfall infliction and illegal billing controversy: 
You claim that AT&T, by placing tariffed shortfall charges on bills sent to CCI’s end-users, was somehow stepping outside the established forum for resolution of the collection dispute (supposedly, the pending lawsuit between the parties). In fact, however, this is a new dispute that has nothing to do with the pending suit. Indeed, the relevant period for calculation of the of the shortfall charges in issue did not expire until March 31, 1996 and the charges were then billed on the June 1, 1996 bills. AT&T’s claim for payment of these charges obviously could not have been the subject of litigation until both of these events had occurred. 

The above statement from AT&T counsel Charles Fash is important for three reasons:
1) Mr Fash is conceding that AT&T had no justification in January 1995 for suspecting fraudulent use 2.2.4 as the 1st plan was not due to meet revenue commitments until March 31, 1996 and that was under AT&T’s only 1 restructure tariff interpretation. 
2) Counsel Fash confirms the illegal billing remedy dispute was during the FCC’s October 1995 Order substantial cause test period.  
3) Counsel Fash confirms CCI’s presidents statement “You refused this Offer” to have charges placed on CCI’s main billed account as CCI was arguing the plans were pre June 17th 1994 exempt. Thus this pre June 17th 1994 dispute issue was also during the FCC’s October 1995 Order period. 
 BACKGROUND: AT&T filed a substantial cause pleading Tr8179 and withdrew it on February 14th 1995 in the 11th hour because the FCC advised AT&T that it could not force a plan to transfer when a large percentage of locations transferred. AT&T was advised by the FCC that it could not use section 2.2.4 fraudulent use to prevent a permissible section 2.1.8 traffic only transfer as it could not subjectively determine intent. AT&T replaced Tr8179 with TR9229 and in November 1995 section 2.1.8 was revised to address AT&T’s fraudulent use concern when a substantial percentage of locations were being transferred. Under the October 1995 Order AT&T would not have been able to withdraw in the 11th hour to avoid adverse determination.  
28) Under the October 1995 Order AT&T had to meet the substantial cause test for a year period when AT&T made changes to its tariffs when there were customer objections to AT&T’s interpretation of the terms and conditions. Here as EXHIBIT A is part of the October 1995 Order covering AT&T’s obligations to resellers. Below is just an excerpt of the requirement to file a substantial cause pleading within 6 days to meet the substantial cause test when there are AT&T customer’s objections. Petitioners have also addressed this order in its March 12, 2016 FCC comments. 
Part of EXHIBIT A: 
As a general practice, AT&T grandfathers both existing customers and subscribed customers (i.e., customers who have submitted a signed order for service) when it introduces a change to a term plan (including Contract Tariffs, term plans under Tariffs 1, 2, 9, and 11, Tariff 12 Options and Tariff 15 CPPs), and it commits to continue that process. In exceptional cases, however, grandfathering may not be appropriate either because: (1) a change is necessitated by typographical errors, a service inadvertently priced below costs, rate changes where no individual rates (post-discount) are increased, or other comparable circumstances, or (2) the change is necessary to bring clarity to a non- rate term or condition, where it is necessary to treat all customers alike (such as a change to the provisions for how orders are processed, but not including changes to the body of Contract Tariffs, Tariff 12 Options or Tariff 15 CPPs). In such circumstances, AT&T commits for a twelve-month period to offer its customers the following additional protections not required of non-dominant carriers: - where AT&T makes any change to an existing term plan, AT&T will afford the affected customers 5 days meaningful advance notice of the tariff filing to give the customer the opportunity to object; provided, however, that for changes to discontinuance with or without liability, deposits and advance payments, or transfer or assignment of service, AT&T will file on 14-days' notice.  (AT&T would have the unaffected right to change underlying tariff rates -- such as a general change to SDN rates -- unless the term plan protected the customer from such changes.)  Where the affected customer(s) agrees to the revision, AT&T will note that agreement in its transmittal letter and file the change on 1 day's notice.  Where the affected customer objects to the change, AT&T will file the change with the Commission on 6 days' notice.  With respect to the 14 or 6 days notice filings, the substantial cause test will be applicable to the same extent as it is today.

29) AT&T was thus required to file a substantial cause pleading covering tariff filings from October 1995 Order for a year. The following tariff revisions were thus covered by the October 1995 Order. Here as EXHIBIT B is the November 1995 Tariff Revisions covered by the October 1995 Order. (Page 1 of EXHIBIT B is 2.5.18 Discontinuance Without Liability) Page 2 of EXHIBIT B is section 2.1.8) Page 3 of EXHIBIT B is the Expiration issue that relates to the June 17, 1994 immunity. Here as EXHIBIT C is the 1996 Changes covered by the FCC’s October 1995 Order. Page 1 of EXHIBIT C is 2.2.4 Fraudulent Use. (Page 2 and 3 of EXHIBIT C is the May 1996 tariff revisions of section 2.1.8 and also covers 15 days’ written denial clause covered under the October 1995 Order. Here as EXHIBIT D is 5 pages’ of the August 1996 tariff revisions of Discontinuance Without Liability section covered by the October 1995 Order.  
30) The November 1995 tariff revision covered the Discontinuation Without Liability Section which that section along with section 2.1.8 Transfer of Service were explicitly covered by the October 1996 FCC Order. 
See section 6: 
  6.  Expiration of AT&T's 800 Customer Specific Term Plan II - A CSTP II expires when the three-year term ends.  Upon expiration of the Term Plan, the plan will roll-over to a new three-year plan at discount levels applied during the third year of the plan, if the Customer notifies AT&T to renew the term plan.  If the Customer does not notify AT&T to renew the Term Plan, the Customer's service will revert to current (non-term) rates.

31) AT&T’s tariff interpretation that a plan ended and a new plan started within the 3-year period to void the June 17, 1994 restructuring exemption was obviously a strong objection by petitioners leading up to the June 1996 penalty infliction. AT&T under the FCC October 1995 Order needed to file to get an FCC determination of this sections terms and conditions. AT&T violated the FCC October 1995 Order by not filing and is thus the FCC should decide that AT&T is precluded from raising any defense that the plans did not continue to be pre June 17, 1994 grandfathered and thus immune from shortfall and termination charges.  
32) Obviously AT&T as of the November 1995 tariff revision clearly understood as of January 1995 that AT&T was holding up a 2.1.8 transfer due to fraudulent use. The November tariff revision of Discontinuation With or Without Liability directly attacked AT&T’s sole defense of suspecting shortfall. If AT&T had adhered to the FCC October 1995 Order it would have meant AT&T had to go to the FCC and meet the substantial cause test. AT&T did not file a substantial cause pleading because it obviously knew it could not withdraw it in the 11th hour like it did Tr8179 so as to avoid an adverse determination. AT&T knew the FCC would have laughed at AT&T’s interpretation of the terms and conditions that only 1 post June 17, 1994 restructure was allowed in the middle of a long term 3 year commitment. So AT&T said …. screw the FCC’s October 1995 Order we are AT&T –we do what we want---we are not filing anything!

33) If AT&T filed a substantial cause pleading AT&T would have already failed its substantial cause test months prior to Judge Politan’s March 1996 Decision.  Therefore, the Third Circuit Court would have already had an interpretation from the FCC on tariff revisions made by AT&T to address section 2.1.8 and the fact that 2.2.4 could not be relied upon based upon AT&T’s interpretation of the duration of the June 17, 1994 immunity period. 
34) Remember AT&T’s appeal of Judge Politan’s March 1996 Decision to the Third Circuit was based upon primary jurisdiction grounds! AT&T was already under the FCC’s October 1995 Order to meet the substantial cause test. The FCC would have told Judge Politan just what AT&T’s own counsel Richard Meade certified to Judge Politan: 
The Deposit for Shortfall Charges included in Transmittal No. 9229 is a “new concept” that meets AT&T's business concern more directly, without addressing the question of intent. Because this is new, it will apply only to newly ordered term plans, and so would not be determinative of the issue presented on the CCI/PSE transfer. 


35) AT&T counsel conceded 2.2.4 fraudulent use could not stop the 2.1.8 traffic only transfer. If AT&T obeyed the FCC Oct 1995 Order the Third Circuit would have never sent the case to the FCC in 1996 as the Third Circuit would have already had the FCC required substantial cause determination.  
36) EXHIBIT C covers the May 10, 1996 tariff revisions covered by the FCC October 1995 Order. AT&T revised the language in 2.1.8 and confirmed the January 1995 version of 2.1.8 meant that AT&T needed to process a traffic only transfer within 15 days. AT&T also prospectively added deposit requirements that were not in the January 1995 section 2.1.8.  Additionally, the new 2.1.8 did not condition a 2.1.8 traffic transfer from first meeting fraudulent use as per section 2.2.4. AT&T counsel asserted to the NJFDC and Third Circuit that its tariff interpretation enabled it to reject the 2.1.8 traffic only transfer. Petitioners obviously would strongly object to AT&T’s interpretation of its May 10, 1996 tariff interpretation in which AT&T still claims the 15 days’ requirement within 2.1.8 was never a deadline to process the transaction. Because it was clarified that plan obligations don’t transfer in the 1995 through 1996 versions of 2.1.8 AT&T asserted to the NJFDC that the general terms and conditions of section 2.1.8 do not apply to petitioners only due to the fact that petitioners were exempt under the pre June 17, 1994 clause.  This ridiculous AT&T assertion would be objectionable and mandated a substantial cause filing.  AT&T needed a way to scam the NJFDC Judge Wigenton that the clear tariff language that plan obligations don’t transfer should not be considered because petitioners were exempted from the security deposit against potential shortfall tariff change in 1995-1996. AT&T confused petitioners being exempted from the security deposit against potential shortfall with the general terms and conditions of section 2.1.8 to pull off the intentional fraud on Judge Wigenton. Yes, the obligations allocation question is moot under 2.1.8 but the point is AT&T asserted to the district court that this was AT&T’s position in 1995-1996.  Therefore, this is obviously objectionable and AT&T needed to file a substantial cause test.  So the FCC can use AT&T’s own fraud against AT&T. 
37) AT&T was also required under the FCC October 1995 Order that it must meet the substantial cause test regarding the 15 days to deny the transfer in writing. AT&T violated the FCC October 1995 Order and thus is precluded from raising any defense as to the 15 days’ requirement within 2.1.8. Tariff language changes in 1995-1996 determined the January 1995 version of 2.1.8(c) meant AT&T had to process within 15 days. AT&T failed to file in 1995-1996 as there was still a pending objection over the 15 days’ written denial requirement. 
D.  The Current Customer will no longer be AT&T's Customer for the service as of the Effective Date of the transfer, which will be the earlier of the date on which AT&T provides to the New Customer a written acceptance of the transfer or assignment, or the fifteenth day after AT&T receives a fully executed original of the Transfer of Service form, except:
  1.  The transfer will not be effective if, within fifteen days after AT&T receives a fully executed original of the Transfer of Service form, AT&T provides to the New Customer a written rejection of the requested transfer.  AT&T may not unreasonably reject a transfer or assignment of service.  AT&T may, for example, reject a transfer or assignment of service if the Current Customer or New Customer fails to supply the executed original(s) of the Transfer of Service form, fails to adequately identify the Current Customer or the service being transferred, asks that the transfer or assignment be made subject to conditions, or fails to furnish a deposit required in connection with the intended transfer pursuant to Section 2.5.8, following.  AT&T will provide a written statement of its reason(s) for rejecting a transfer or assignment of service.  

EXHIBIT D covers August 29, 1996 revisions to Discontinuation Without Liability which is still within the October 1995 FCC Order. 
 C.  If the Old Plan includes an annual revenue commitment, a Shortfall Charge will apply as provided in 1., following.  The Shortfall Charge will not apply in connection with the discontinuance of a CSTP II that was ordered on or prior to June 17, 1994, or the discontinuance of an Old Plan (other than a CSTP II) that was not either ordered on or prior to August 29, 1996 or in service on or prior to September 1, 1996. 
2.5.18.F.1.  CSTP II Exception - (continued)                                         
 (b)  Section 2.5.18.C. does not apply to a CSTP II that was in effect or on order on or prior to June 17, 1994.

38) AT&T’s interpretation was and still is that one post June 17, 1994 restructure determined the plan was no longer a pre June 17, 1994 plan. This was a petitioner objection then and still is now and thus AT&T failed to file with the FCC to meet the substantial cause test. AT&T filed tariff changes to discontinuance with or without liability during the 1995-1996 covered by the October 1995 Order and there was and still is obvious objection. Thus AT&T should be prohibited from raising any defense that petitioners were not pre June 17, 1994 immune and should not be able to raise any fraudulent use defense as AT&T can’t suspect shortfall and termination immune plans from not paying AT&T shortfall and termination charges. 

39) There is also an additional point to prove petitioners duration of the immunity period. As of August 1996 AT&T was still exempting pre June 17, 1994 ordered plans from meeting rata shortfall commitments. So the plans could obviously have been restructured prior to the end of the first year in 1995. If an AT&T customer had restructured within its three-year commitment a few times after June 17, 1994 but before August 29th 1996 for AT&T’s 1 post June 17, 1994 restructure interpretation to be true, the June 17, 1994 exemption to conform to AT&T’s interpretation of the terms and conditions would have needed to explicitly state: 

40) “The Shortfall Charge will not apply in connection with the discontinuance of a CSTP II that was ordered on or prior to June 17, 1994, [UNLESS THE AT&T CUSTOMER HAS ALREADY ENGAGED IN MORE THAN ONE POST June 17, 1994 DISCONTINUANCE] etc”…. AT&T’s tariff had no such language to support AT&T’s “One post June 17, 1994 restructure and now the plan is a post June 17, 1994 ordered plan. 

41) The fact that AT&T’s tariff does not preclude multiple discontinuances (ie. restructures/upgrades) this confirms the terms and conditions of this section allowed more than one restructure within the 3-year commitment. In any event this was an objection that AT&T needed to meet substantial cause under the October 1995 Order. 

42) In March of 2016 AT&T asserted to NJFDC Judge Wigenton’s that AT&T’s tariff revision of section 2.1.8 that resolved AT&T’s fraudulent use concerns by adding security deposits against potential shortfall did not help the NJFDC understand section 2.1.8’s terms and conditions. 

43) AT&T claimed to the NJFDC that because petitioners were exempt from having to post security deposits against potential shortfall that the basic terms and conditions did not mean: 1) plan obligations did not transfer and 2) that the fraudulent use section could not be used to deny a permissible traffic only transfer and the security deposits was the way AT&T addressed fraudulent use going forward.   

AT&T’s 3.21.16 brief to the NJFDC page 34                                                                                  Plaintiffs nevertheless base their contrary assumption on the fact that the Court was asking “about transferring obligations in reference to the CCI-PSE transfer.” Pls. Br. at 8. But Transmittal 9229 would have had prospective effect only, and so would not have governed the CCI/PSE transfer at all.


44) AT&T’s is claiming that it was its position that the terms and conditions of section 2.1.8 did not apply to petitioners during the 1995-1996 October 1995 Order period--- only because petitioners were exempt from security deposits against potential shortfall. This is an obvious objection under the FCC October 1995 FCC Order because petitioners understood the general terms and conditions applied to section 2.1.8 as it did in January 1995 despite being grandfathered. 

45) Since AT&T claimed to Judge Wigenton that subsequent 2.1.8 revisions did not dictate the general terms and conditions of 2.1.8 this would be an obvious petitioner objection. AT&T is claiming that it had an objection to 2.1.8 in 1995 and 1996. This would have obligated AT&T in to meet the substantial cause test under the FCC October 1995 Order. An AT&T filing would have provided clarification for the district court. Yes, petitioners understand AT&T had no objection to which obligations transfer under 2.1.8 in 1995 or 1996; however if AT&T wants to scam the NJFDC and FCC then the FCC needs to take AT&T’s scam and use it against AT&T. Since it is AT&T’s position that it has been its position under 2.1.8 since January 1995 then this was still a pending objection as to which obligations transfer ----then AT&T by its own admission needed to file the substantial cause test in 1995-1996.  
46) If AT&T had filed the FCC would have advised the district court that the general terms and conditions that plan obligations do not transfer on a traffic only transfer did not change from the January 1995 version of section 2.1.8. An AT&T substantial cause test filing to the FCC would have led to the Commission advising the district court Judge Politan that adding security deposits against potential shortfall only applied to prospective traffic only transfers. The FCC would have advised Judge Politan that the tariff does allow traffic to transfer without the plan! 

47) The key is the FCC would have determined that the tariff change was AT&T’s fraudulent use solution as the FCC would have advised that AT&T could not rely upon fraudulent use to stop a permissible 2.1.8 traffic only transfer. AT&T’s failure to file the substantial cause pleading within 6 days to meet the substantial cause test would have no doubt brought additional clarity for the district court.  At minimum an FCC ruling would have prevented AT&T from asserting to the Third Circuit that Judge Politan’s March 1996 Decision should be vacated on primary jurisdiction grounds as the FCC would have already been involved in the mandated substantial cause test. As per the October 1995 Order AT&T needed to file to meet the substantial cause test and thus AT&T failure to file precludes it raising any defenses under 2.1.8. and discontinuation with or without Liability and fraudulent use as all sections were changed and objections to all sections were pending.  
AT&T reply brief to the NJFDC in March 2016 page 30:
D. The Significance of the FCC’s 1995 Order……AT&T was not changing the plans; it was simply enforcing them in accordance with the plain language of their pre-October 1995 terms.

48) AT&T is claiming that it had to enforce the plans in accordance with their pre Oct 1995 terms. The issue is AT&T’s interpretation of the terms and conditions of tariff changes or clarifications made in 1996 it made were hotly debated. 
49) The FCC confirmed the plans were pre June 17, 1994 however AT&T violated the FCC Oct 1995 Order which covered Discontinuation With or Without Liability by not filing to meet the substantial cause test. AT&T is conceding it had to enforce the plans in accordance with their pre Oct 1995 terms and the terms show the plans were immune so AT&T’s argument fails anyway:  
 “Prior to June 17, 1994, the Inga Companies completed and signed AT&T’s “Network Services Commitment Form” for WATS under AT&T’s Customer Specific Term Plan II (CSTP II), a tariffed plan, which offered volume discounts off AT&T’s regular tariffed rates.” FCC 2003 pg. 2 para 2:

50)AT&T conceded it was to adhere to the terms and conditions of the pre June 17, 1994 plans but in June 1996 AT&T inflicted shortfall and termination charges. Obviously by June 1996 AT&T had been under the October 1995 FCC Order for 8 months so AT&T knowing there was strong objection to applying penalties against pre June 17th ordered plans---AT&T was obligated under the October 1995 Order to meet the substantial cause test prior to inflicting charges in June 1996 against the Inga Companies plans. AT&T also violated the FCC October 1995 Order by inflicting shortfall and termination charges against 800 Services, Inc.’s plan in November 1995 as the facts show 800 Services, restructured and upgraded its plans from 2,250,000 to $3,000,000 commitment. AT&T’s counsel Richard Brown misled Judge Politan that 800 Services, Inc had a post June 17, 1994 plan based upon AT&T’s interpretation of the terms and conditions being only one post June 17, 1994 restructure. If  AT&T had adhered to the October 1995 Order and filed to meet the substantial cause test Judge Politan would have had FCC clarity. 
51) AT&T’s failure to meet the FCC’s Oct 1995 substantial cause test on tariff revisions that were obviously objectionable must be determined that AT&T is precluded from raising any defenses under section 2.1.8 and Discontinuation With and Without Liability.


AT&T Sept 1, 2016 comments pg. 3:

AT&T explained in response that it objected to the CCI-to-PSE transfer “[p]recisely because the proposed CCI-to-PSE transaction was artificially structured to enable Petitioners to evade shortfall or termination liabilities,” and that, as a result, the “proposed transfer was (i) not authorized under the transfer provisions of AT&T’s tariff (Section 2.1.8); and (ii) a violation of the antifraud provisions of the tariff (Section 2.2.4).

52) AT&T’s first alleged defense was actually no defense at all. But if it was an objection then AT&T was obligated to file under the FCC October 1995 Order. AT&T actually short quoted what it originally stated to the FCC in 1996. AT&T’s statement to the FCC was that if the transfer were a PLAN transfer it was not authorized. AT&T knew there was a difference between which obligations transfer between a plan transfer and a traffic only transfer so AT&T need to misrepresent that petitioners traffic transfer was a plan transfer. 
DC Circuit page 7-8

“There, AT&T noted in passing that “in this case the relevant WATS services are the CSTP II Plans.”....[Section 2.1.8], by its terms, allows a transfer of CCI’s service to PSE only if PSE agreed to assume all obligations under those plans. 


53) AT&T wasn’t just “in passing” mode. AT&T was in intentional misrepresentation mode. AT&T misrepresented to the FCC that in this case the relevant WATS services are the CSTPII Plans. The DC Circuited cited AT&T’s assertion that if it was a plan transfer the obligations must transfer. AT&T could not have been simultaneously asserting that plan obligations both transfer and do not transfer on a traffic only transfer. The FCC knows this. AT&T is setting up this misrepresentation that it had 2 defenses try to again scam the DC Circuit when the Commission rules against AT&T. Since AT&T is claiming that it had the right to determine that a traffic only transfer was a plan transfer based upon the percentage of accounts transferred this was an obvious objection during FCC’s October 1995 Order period and thus AT&T was required to meet the substantial cause test.

AT&T’s actual position in 1995 up to 2006 was PSE is not obligated to assume plan obligations. Politan March 1996 pg.17 fn. 7:

“Indeed, AT&T's own counsel focused the issue by indicating that the tariffed obligations “involved herein” are all tariffed obligations, for which “CCI, not PSE” would be obligated. 


54) AT&T’s fraudulent use assertion was premised on the obligations staying with the non-transferred plans and thus AT&T claimed it suspected shortfalls. Judge Politan did not agree because the plans were pre June 17, 1994 immune from shortfalls. March 1996 Politan Decision (page 19 para 1):  
 “premised on the danger of shortfalls, the Court finds that threat neither pivotal to the instant injunction nor properly substantiated by AT&T. 
55) AT&T on page 9 of its August 26, 1996 FCC Comments stated its sole defense on the traffic only transfer was a violation of fraudulent use Section 2.2.4: 

the purpose and effect of the transfer were to avoid the payment, in whole or in part, of tariffed shortfall and termination charges in violation of the antifraud provisions of Section 2.2.4 of AT&Ts Tariff F.C.C. No. 2.

56) Judge Politan Decision March 1996 simply wanted to know if the traffic can be transferred without the plan. See Page 15-16: 

The Central issue in this controversy is whether plaintiffs may fractionalize “plans” as contracted between AT&T and its aggregators and as governed by Tariff F.C.C. No 2. Specifically, the question is whether plaintiffs may transfer traffic under a plan without transferring the plan itself in order to obtain more attractive discounts for end users. The issue of whether Tariff FCC No. 2 permits fractionalization has been referred by this Court to the F.C.C. 

57) DC Circuit explicitly stated the specific question referred to the FCC pg. 5 para 2: 
The specific question referred to the FCC was “whether section 2.1.8 permits an aggregator to transfer traffic under a plan without transferring the plan itself in the same transaction.”

58) AT&T Sept 1, 2016 comments pg. 4:

In January 2003, the Commission issued its initial decision regarding the 1996 Petition for Declaratory Ruling.10 The Commission concluded that section 2.1.8 did not apply to the “traffic-only” transfer from CCI to PSE and thus did not prohibit that transfer…… The Commission also ruled that AT&T could not prohibit the transaction under the tariff’s “fraudulent use” provision.


59) The FCC Decision was October 17th 2003 not January 2003. The only controversy in the District Court in 1995 that later became a non controversy by March of 1996 was AT&T’s sole defense of fraudulent use under section 2.2.4. 

60) The FCC did not say section 2.1.8 did not apply at all to traffic only transfers. It erroneously stated that 2.1.8 did not apply to the movement of accounts. The FCC understood that under 2.1.8 obligations did not transfer so it could accurately interpret AT&T’s sole defense of fraudulent use under 2.2.4.  
FCC 2003:
We conclude that section 2.1.8 of the tariff did not address or govern the movement of traffic without a plan and that AT&T’s respective tariffs with CCI and PSE permitted it.

61) The FCC understood that under section 2.1.8 revenue and time commitments did not transfer on a traffic only transfer as it evaluated AT&T’s only defense of fraudulent use under section 2.1.8. 
62) The FCC explicitly advised the DC Circuit that it understood that as per 2.1.8 obligations don’t transfer and this gave meaning to 2.1.8. 
By contrast, when only traffic is moved, the party reducing its traffic (in this case CCI) "would continue to subscribe to its existing CSTPII plans, and the totality of the reciprocal obligations between that party and AT&T under those CSTPII plans would remain in effect, both with respect to service that already had been purchased at the time the traffic was moved and with respect to any future service taken under the plans. Order, para 9 ( JA7). Thus, each method of structuring the transaction presents distinct benefits and obligations for both AT&T and the customer, and the Commission's reading gives meaning to section 2.1.8. (emphasis added)

 “Gives meaning to section 2.1.8” relates to the fact that the FCC did not use 2.1.8 to decide how the accounts could move; 2.1.8 only had meaning for its obligation language to interpret obligation allocation to evaluate AT&T’s sole defense of fraudulent use. The FCC agreed with the district court, AT&T, CCI, Inga Companies and PSE that the “former” customer doesn’t transfer plan obligations to PSE as on a traffic only (non-plan transfer) the transferor is not a “former” AT&T customer of its plan. It remains an AT&T customer. Likewise, PSE is only obligated for the bad debt on the end-user accounts transferred and of course is not obligated for bad debt on the end-user account locations that are not transferred.  Under section 2.1.8 the new customer is only obligated to assume “all obligations of the FORMER customer” not all obligations of the transferor. Common Sense: The Customer is only a “former customer” on that which it transfers.  So when traffic only transfers PSE is not obligated to assume the revenue and time commitments because the plan is not transferring! SIMPLE! 
63) The FCC was not asked to determine which obligations transfer under section 2.1.8. AT&T had conceded to Judge Politan that plan obligations do not transfer as AT&T had to make that concession to assert its sole defense of fraudulent use.[footnoteRef:10] The FCC decision to deny AT&T’s sole defense of fraudulent use meant the case was decided when the DC Circuit did not find fault with the FCC’s decision to deny AT&T’s sole defense of fraudulent use and the DC Circuit stated that 2.1.8 allowed traffic only transfers as done by the Inga Companies.  [10:  The FCC 2003 Decision:  
“Because AT&T did not act in accordance with the “fraudulent use” provisions of its tariff, which did not explicitly restrict the movement of end-user locations from one tariff plan to another, AT&T cannot rely on them as authority for its refusal to move the traffic from CCI to PSE. AT&T does not rely upon “any other provisions of its tariff” to justify its conduct.” (FCC 2003 Order Pg.10 para 13)            
] 


64) AT&T Sept 1, 2016 comments pg. 5:
Of equal significance, for present purposes, is what the Commission declined to address. First, it did not address Petitioners’ request for a determination whether AT&T could have effectively tariffed any changes to section 2.1.8 or any other provision of its tariff after January 1995 that could have affected CCI’s right to assign the traffic to PSE in January 1995. 


65) AT&T’s wrong! The Commissions October 2003 Order did in fact state that any future changes to section 2.1.8 would could not be filed that would affect petitioners January 1995 transfers.
(1) AT&T’s sole defense had nothing to do with section 2.1.8 as AT&T asserted it had the right under 2.2.4 fraudulent use to deny a permissible traffic only transfer. 
(2) The FCC’s October 2003 Decision also noted that any changes to its tariff are prospective and therefore the issue is moot. 

FCC 2003 Decision: Page 11 fn 73:a tariff transmittal is a carrier-initiated document which, if not withdrawn or deferred by the carrier, or suspended or rejected by the Commission, becomes effective, i.e., modifies the tariff, within a certain number of days from the transmittal filing date.  See 47 U.S.C. § 203(a), (b); 47 C.F.R. § 61.58(a), (b).  
FCC Page 11 para 14: Whether a Tariff Revision May Have Retroactive Effect: “AT&T does not address the retroactive application of tariff revisions.  We also do not understand AT&T to argue that any revisions to its tariff that became effective after January 1995 govern the resolution of this matter.”  




66) AT&T Sept 1, 2016 comments pg. 5
Second, the Commission declined to rule on any claim that AT&T had previously permitted traffic-only transfers and thus had engaged in unlawful discrimination by refusing to process the CCI-to-PSE transfer.

Yes, AT&T did allow traffic only transfers to other aggregators and yes it was discrimination that AT&T did not allow petitioners what AT&T allowed others. AT&T believed it could discriminate based upon the percentage of locations transferred but section 2.1.8 has no language for AT&T to determine that at a certain point a traffic only transfer is a plan transfer. It’s either a traffic only transfers or a plan transfer. As long as the lead home account remains with the non-transferred plans it is a traffic transfer. The Commission did not need to rule on discrimination as the Commission simply denied AT&T’s sole defense of fraudulent use due to the illegal remedy.  
67) AT&T Sept 1, 2016 comments pg. 5
Finally, the Commission “decline[d] to address issues concerning AT&T’s shortfall charges.”
It was AT&T’s obligation under the October 1995 Order to bring this objection to the FCC in 1995-1996. Stating the FCC in its October 2003 Order did not address it is putting blame on the wrong party. AT&T’s does not explain what the FCC’s position was in its 2003 Decision regarding the June 17, 1994 exemption. What was disputed were facts that had not been developed and presented which recently have explicitly shown under the tariff the duration of the immunity period.  Also it has been show that the NJFDC refused to address as Judge Bassler wanted the FCC to address all open issues. 


FCC 2003 Order at FN 94: 
Finally, we refuse the parties’ request that we declare whether “pre-June 17, 1994 CSTP II plans, as are involved here, may never have shortfall charges imposed, as long as the plans are restructured prior to each one-year anniversary.”  See Joint Motion for Expedited Consideration at 2; Opposition at 14-15; Reply at 25. 

68) The FCC’s position in 2003 was understandable based upon (A) disputed facts presented to the Commission and (B) the declaratory ruling request that the plans “may never have shortfall charges imposed.” 
67) Now the clear tariff facts have been presented to interpret the duration of the June 17, 1994 immunity period.  The tariff facts that have now been presented by petitioners now explicitly indicate that the pre June 17, 1994 terms and conditions do not expire until the 3-year term ends. Petitioners also evidenced clear tariff law that it was at the customer’s sole discretion that it can continue the pre June 17, 1994 terms and conditions for another 3-year period when the previous 3-year term ended. 
68) Petitioners also presented evidence that the CSTPII/RVPP EBO offering was phased out the terms and conditions extended in a new Contract Tariff for yet another 3-year commitment. What has changed since the first go around at the FCC is the explicit tariff clarity of the duration of the June 17, 1994 immunity period. Petitioners are no longer asking to forever determine the plans were immune. The tariff evidence was clear that immunity duration went several years past the June 1996 infliction---which by that time the revenue commitment would have been practically extinguished. 

Note the FCC position on undisputed tariff facts:  
FCC 2003 Decision: Page 13: 
We disagree, however, with AT&T’s contention that all of the issues upon which petitioners seek declaratory relief – or the court’s primary jurisdiction referral – involve disputed material issues of fact.  The language of the tariff is undisputed.  …..These undisputed facts form the basis for our grants of declaratory relief.
69) The FCC’s position is that it is was not and still is not a requirement that declaratory relief on a specific issue is not explicitly referred by the District Court. Petitioners are only seeking declaratory relief on tariffed facts that can’t be disputed. The FCC 2003 Decision has already determined that petitioner’s plans were ordered prior to June 17, 1994. Now the Commission must determine that AT&T violated its tariff in June 1996 by not adhering to the fact that the terms and conditions extended beyond the June 1996 shortfall and termination charge infliction date. It is also not disputed that AT&T inflicted termination penalties against end-user locations in June of 1996 when even AT&T conceded the plans were never terminated until the July 1997 settlement agreement between AT&T and CCI.  
FCC 2003 Order Pg. 8 FN 56: 
Opposition at 5.  Although AT&T also argues that the move also avoided the payment of tariffed termination charges, id., it separately states that termination liability (payment of charges that apply if a term plan is discontinued before the end of the term) is not at issue here.  Opposition at 3 n.1.  That is consistent with the facts of this matter; petitioners never terminated their plans.  Accordingly, termination charges are not at issue in this matter.   
 
70) AT&T thus has conceded that it violated its tariff by putting petitioners out of business by inflicting termination charges when the plans were never terminated! The AT&T/CCI settlement agreement explicitly states that it was not until July 1997 that CCI agreed to terminate the plans ---which of course was 13 months after AT&T unlawfully put petitioners out of business in June of 1996. 
AT&T Sept 1, 2016 comments pgs. 6-7
Noting Petitioners’ assertion that the only obligations that have to be assumed are the outstanding indebtedness and the unexpired portions of any applicable minimum service period, the D.C. Circuit stated that: whether the enumeration of two obligations in section 2.1.8 affected the “requirement that new customers assume ‘all obligations of the former Customer’ is beyond the scope of our opinion.”

71) The fact is PSE agreed to assume all the obligations enumerated within section 2.1.8. The forms did not ask AT&T to modify which obligations PSE was assuming. The forms submitted by PSE to AT&T in fact explicitly state that PSE was doing a PROPER traffic transfer. Judge Roberts was confused as to which obligations transfer but the other two DC Circuit Judges were not confused as both indicated during oral argument the plan commitments don’t transfer on a traffic only transfer. Legally what the DC Circuit stated regarding which obligations transfer under 2.1.8 is as the DC Circuit pointed out beyond the scope of its decision because the DC Circuit can only review what the FCC was tasked to interpret. Judge Roberts simply misread section 2.1.8 obligations. It happens to even Judges who go on to become Chief Justices of the Supreme Court. So John Roberts was confused on an irrelevant issue. Given the fact that it was an issue that was never a controversy or uncertainty in 1995 and thus outside the scope of the case it goes down in history as just a moment of irrelevant confusion. Judge Roberts also mentioned that AT&T had a fraudulent use claim because the plan commitments don’t transfer---so how do you have two defenses which the fundamental basis conflicts. Is it AT&T’s position that under its section 2.1.8 that plan commits transfer or don’t transfer. It can’t be both!  The key think the DC Circuit got correct was 2.1.8 allowed traffic only transfers. So what Judge Roberts couldn’t understand what the word “former” meant.   
(1) Judge Roberts ignored the evidence of other traffic only transfers in the case file in which the obligations did not transfer. 
(2) Judge Roberts ignored Judge Politan’s Decision which stated that AT&T’s own position was plan obligations don’t transfer.  
(3) Judge Roberts was explicitly advised by AT&T’s counsels David Carpenter in AT&T’s briefs to the FCC and to the DC Circuit and during DC Circuit oral argument that plan obligations don’t transfer on traffic only transfers—but John Roberts ignored that. 
(4) Judge Roberts simply did not understand that the word “former” is an adjective that modifies the noun and thus he didn’t understand PSE is only obligated to assume all obligations of the “former” customer. You’re only a former customer on that which you transfer. 
DC Circuit Decision correctly stated it had no business determining which obligations transfer: 
---“The Communications Act precludes us from addressing only those issues which the Commission has been afforded no opportunity to pass.” 47 U.S.C. Section 405(a).” (DC Circuit Decision in Plaintiffs initial brief pg. 10 fn1.

--- “How this enumeration affects the requirement that new customer assume “all obligations of the former Customer” (emphasis added) is beyond the scope of our opinion.” DC pg. 11 fn2

---“We also do not decide precisely which obligations should have been transferred in this case, as this question was neither addressed by the Commission nor adequately presented to us.” DC Circuit Page 11

72) The reason the DC Circuit determined that which obligations transfer “is beyond the scope of our opinion” was that this was not a controversy that the DC Circuit could review. The DC Circuit can only review what was interpreted by the FCC. The FCC did not need to interpret which obligations transfer on a traffic only transfer under 2.1.8 as that was not a controversy or uncertainty referred by the District Court Judge Politan in 1995 to the FCC.  
73) The FCC’s sole task was to evaluate whether AT&T could use section 2.2.4 fraudulent use to prohibit substantial traffic moving without the plan. AT&T’s position before the DC Circuit was the same as petitioners---plan obligations (revenue and time commitments) do not transfer on traffic only transfers under 2.1.8. As the FCC 2007 Order states the fact that the FCC did not see that 2.1.8 allowed traffic only transfers did not adversely affect the FCC’s determination that AT&T could not rely upon fraudulent use (2.2.4) to prevent substantial account movement ----whether that movement was via 2.1.8 or Delete and ADD under 3.3.1.Q bullet 4. By March 1996 Judge Politan had determined that AT&T sole defense of fraudulent use was not substantiated because the plans were pre June 17, 1994 immune and AT&T had no justification to suspect fraudulent use and issued an injunction. Unfortunately, the Third Circuit ended up referring a 1995 issue that by March 1996 became a non-issue. [footnoteRef:11] [11:  A) Judge Politan: “Commitments and shortfalls are little more than illusionary concepts in the reseller industry—concepts which constantly undergo renegotiation and restructuring. The only “tangible” concern at this juncture is the service AT&T provides. The Court is satisfied that such services and their costs are protected. To the extent however that AT&T’s demand for fifteen million dollars’ security is premised on the danger of shortfalls, the Court finds that threat neither pivotal to the instant injunction nor properly substantiated by AT&T. March 1996 District Court Decision pg 19 para 1                                                                                                                                               B) Judge Politan: “Suffice it to say that, with regard to pre-June, 1994 plans, methods exist for defraying or erasing liability on one plan by transferring or subsuming outstanding commitments into new and better plans pursuant to AT&T’s own tariff.” May 1995 Decision pg. 11                                                   C) Judge Politan: “In answer to the court’s questions at the hearing in this matter, Mr. Inga set forth certain methods for restructuring or refinancing by which resellers can and do escape termination and also shortfall charges through renegotiating their plans with AT&T.” May 1995 Decision pg. 24
Judge Politan considered the entire FCC tariff No 2 not just section 2.1.8. so 3.3.1Q bullet 4 was also included. Judge Politan Decision in plaintiff’s initial motion. March 1996 Page 16 para 1:

The Court finds nothing in the Tariff F.C.C. No. 2 which prevents fractionalization, and contemplates a like finding by the F.C.C. Cleary, therefore, plaintiffs have established a strong likelihood of success on the merits. 

] 

AT&T Sept 1, 2016 comments pg. 5
Accordingly, the court directed Petitioners to file a petition for declaratory ruling to obtain a determination on the “all obligations” issue.
74) There was no “all obligations issue” since January 1995 as AT&T asserts. If there actually was an obligations allocation issue under 2.1.8 then AT&T is conceding that it violated the FCC October 1995 Order by not meeting the substantial cause test. Judge Bassler clearly made an error by referring a new controversy created by AT&T in 2006 that had never been a controversy before Judge Politan in 1995. AT&T’s section 2.1.8 gives AT&T 15 days to provide a written denial; however, AT&T incredibly was allowed by Judge Bassler’s Court to raise a new controversy after 11 years. AT&T counsel incredibly claimed to Judge Bassler that AT&T denied the Jan 1995 traffic only transfers based upon AT&T’s new defense created 11 years later in 2006. 
75) In order to assert its sole defense of fraudulent use under section 2.2.4 in 1995 AT&T of course asserted the non-transferred plans revenue and time commitment do not transfer. AT&T counsel Mr. Brown claimed to the Third Circuit Court in 1996 that it was self-evident under the tariff that the revenue and time commitment do not transfer on a traffic only transfer. Judge Bassler ignored the fact that the DC Circuit Decision explicitly stated the obligations allocation issue was beyond the scope of its decision and that by law it could not review what the FCC was not tasked to interpret. Judge Bassler did see that all the evidence showed actual traffic only transfer transactions in which the plan obligations do not transfer. His position on that was that it appears that petitioners have discrimination claims. 
Judge Bassler Oral Argument. See Petitioners NJFDC Reply Brief filed in FCC file 06-210. 
         9     THE COURT:  Let's assume it goes back to the agency and
        10    it agrees with your position.  Still going to have this issue of
        11    discrimination in this Court.  Right?
        12     MR. GUERRA:  You would, your Honor.  I believe you
        13    would.
        14    THE COURT:  So we would then –

The FCC 2007 Order made short work of Judge Bassler’s error in creating a new controversy 11 years after the case started on which obligations transfer: 
FCC 2007 Order: (pg. 2 para 3)  
“As discussed in the 2003 Order on Primary Jurisdiction Referral, the Commission has broad discretion under the Administrative Procedure Act and Commission rules to decide whether a declaratory ruling is necessary to terminate a controversy or remove uncertainty. When, as here, a petition for declaratory ruling derives from a primary jurisdiction referral, the Commission also will seek to assist the referring court by resolving issues arising under the Act. That is our goal here. The district court's June 2006 order does “not expand the scope of the issue previously presented. Rather, we have been asked to interpret the scope of section 2.1.8 of AT&T’s Tariff No. 2, a matter already extensively briefed by the parties. Accordingly, we will not extend the reply comment period in this proceeding to await further direction from the district court. 

76) The FCC Order of Jan 12th 2007 determined that Judge Bassler’s 2006 referral regarding which obligations transfer under section 2.1.8 does “not expand the scope of the issue previously presented.” The FCC understood the original issue referred was AT&T’s sole defense under section 2.2.4 of fraudulent use as there was no controversy or AT&T defense that petitioners were not adhering to section 2.1.8. or any other provisions of its tariff to justify its conduct.” 
FCC 2003 Order Pg.10 para 13     
 “Because AT&T did not act in accordance with the “fraudulent use” provisions of its tariff, which did not explicitly restrict the movement of end-user locations from one tariff plan to another, AT&T cannot rely on them as authority for its refusal to move the traffic from CCI to PSE. AT&T does not rely upon “any other provisions of its tariff” to justify its conduct.” 

77) Petitioners were not clear at the time of the January 12th 2007 Order what it meant and wasted an enormous amount of time providing tariffed evidence on the FCC 2007 determined moot issue of which obligations transfer under section 2.1.8 on a traffic only transfer. Petitioners consulted with new counsel and understood why the FCC was not ruling on which obligations transfer under 2.1.8. 
The FCC January 2007 Order Stated: 
Accordingly, we will not extend the reply comment period in this proceeding to await further direction from the district court.

78) The above FCC statement only meant that the FCC did not need further direction from the district court to address any controversies. It did not preclude petitioners from presenting controversies and uncertainties to the FCC that had non-disputed facts and explicit tariff law -----------that the Commission could use its broad discretion under the Administrative Procedures Act to aid the District Court and provide declaratory relief. 


79) Petitioners provided substantial new tariffed evidence after the January 2007 FCC Order. The FCC also was provided evidence of the gross misrepresentations AT&T counsel engaged in before NJFDC Judge Wigenton from 2014 through 2016. 

80) The FCC has broad discretion to aid the district court. When the FCC saw AT&T’s counsels were slicing and dicing and intentionally misrepresenting to Judge Wigenton the FCC’s January 12th 2007 Order and the NJFDC did not understand AT&T was intentionally scamming her Court, the Commission decided to put an end to the AT&T fraud. The case was moot but because a final order was not entered the case was substantive. Because the case was substantive, State ethics staffs could not deal with AT&T counsels fraud until the FCC case was over. So the FCC was holding up the ethics investigation. Finally, when the FCC saw NJFDC Judge Wigenton was being scammed silly by AT&T the FCC finally determined the NJFDC needed further assistance and they FCC decided to issue Public Notice to deal with AT&T’s fraud. 

81) Judge Wigenton was advising petitioners to seek a writ of mandamus to force the FCC to issue an interpretation on what the FCC January 2007 Order clearly determined was a moot issue ----as it did not expand the scope of the original fraudulent use issue. When the FCC saw Judge Wigenton believe that it was “normal” for the FCC not to respond to a declaratory ruling request for 10 years (2006-2016) ---instead of realizing the FCC’s January 2007 Order determined the issue was moot---the FCC needed to take action. The FCC armed with new explicit tariffed evidence and the FCC October 1995 Order and witnessing the NJFDC briefs in which the NJFDC was thoroughly bamboozled by AT&T’s counsel---was now able and willing to aid the district court and address petitioners declaratory ruling requests made in June 2016 and July 2016. 
82) Additionally, the FCC also saw that the Florida Department of Revenue (Florida) continues to anxiously await an FCC determination as to the permissibility of the shortfall and termination charges which AT&T inflicted in June of 1996. The FCC is aware that Florida is prohibited from reaching out and requesting a declaratory ruling itself due to taxpayer confidentiality. However, Florida has emailed petitioners and wanted to know what the status is of the FCC case. 

83) AT&T advised Judge Bassler in 2006 that it was compensated for the $80 million in shortfall and termination charges “in a form other than cash” by CCI ---and AT&T conceded in its FCC Comments that it never paid the taxes on the $80 million even though AT&T was compensated. If the FCC either determines the shortfall and termination charges were permissible or simply determines AT&T can’t raise any defenses due to (a) the illegal billing remedy or (b) the FCC Oct 1995 Order substantial cause filing mandate -----then Florida seemingly will pursue its taxes. AT&T conceded to the FCC that it did not pay Florida but AT&T’s position is Florida can’t go after AT&T due to statute of limitations. Florida counsel claimed that AT&T’s position that AT&T does not owe Florida due to statute of limitations misreads Florida law.  Florida may determine that AT&T’s buried in a non-disclosed settlement agreement a taxable barter exchange, and it evaded taxes. Florida and AT&T may eventually need to argue this point but in the meantime Florida continues to anxiously wait on the FCC and the FCC is aware Florida has been waiting. 
84) AT&T’s withdrawing of Tr8179 in the 11th hour instead of getting an adverse determination, the violation of its tariff in 1995, the failure to meet the substantial cause test in October 1995-1996 and the intentional fraud engaged in by AT&T’s counsels in 2006 in Judge Bassler’s Court and further misrepresentations of the FCC’s January 2007 Order etc. in Judge Wigenton’s Court 2014-2016 has been the cause of the delay. 
85) The FCC has witnessed after its January 2007 Order was grossly misrepresented by AT&T counsel to the NJFDC Judge Wigenton. The FCC has witnessed numerous misrepresentations to the NJFDC and saw the NJFDC was not understanding the case was moot. The FCC witnessed the NJFDC was ordering petitioners to seek a writ of mandamus on a moot issue. The FCC saw that the NJFDC Judge Wigenton erroneously believe that the FCC was simply too busy “in 10 years” to address which obligations transfer under 2.1.8; when in fact the FCC January 2007 Order explicitly stated the 2006 Bassler referral on which obligations transfer did not expand the scope of the original fraudulent use controversy of 1995.  The FCC understands it is holding up NJ and DC State Ethics Staffs that have stated they can’t address AT&T counsel fraud until the FCC end the case.  
86) The FCC has been presented with substantial additional explicit tariff evidence and a modification from petitioners as to the declaratory rulings requested regarding the duration of the immunity period. Finally, full details of the FCC October 1995 Order recently were presented to the FCC that was not within the case file leading up to the 2003 FCC Order. 
87) AT&T’s statement that nothing has changed since 2007 is simply absurd. It is thus indisputable that resolution of all the issues that Petitioners and 800 Services have recently raised will substantially “assist the referring court” as the FCC has witnessed the fact that Judge Wigenton didn’t even address the January 2007 Order in her Courts recent decision.  Her Court advised petitioners to seek a writ of mandamus to resolve a moot issue. Not only was the obligations allocation controversy outside the scope of the case ------BUT Judge Wigenton did not understand that even if this issue was on the table any FCC change that mandated plan obligations transfer would be prospective---and thus petitioners traffic only transfer would be grandfathered and thus the referred Judge Bassler issue is also moot. 
88) Since plan obligations have never transferred on traffic only transfers a future FCC ruling that changed that would only be prospective and not affect petitioners January 1995 transfers.  
89) The FCC has witnessed that Judge Wigenton totally ignored the FCC’s October 2003 Order in which the FCC explicitly stated AT&T’s sole defense was fraudulent use.  The FCC witnessed that Judge Wigenton totally ignored the DC Circuit Courts explicit statements that by law it could not review which obligations transfer as it was beyond the scope of its decision because the FCC did not interpret it ----because the district court did not refer it to the FCC ----because it was not a controversy in 1995.  The FCC has recently come to the realization that all the explicit evidence in the world was not going to move Judge Wigenton to address the issues as her Court wants the FCC to address all the issues. Therefore, the FCC now understands there is an obvious need for the FCC to assist the district court resolve every possible controversy or uncertainty. Additionally, the FCC recently saw that AT&T’s counsel Richard Brown misled Judge Politan in the 800 Services, Inc. case against AT&T. The FCC saw that Judge Politan did not understand the duration of immunity under the pre June 17, 1994 exemption as the evidence showed 800 Services, Inc. simply upgraded its plan from 2,250,000 to $3,000,000.  The FCC already determined with its 2007 Order that AT&T’s counsels scammed Judge Bassler and knew AT&T’s counsels would try to rely upon a bamboozled Judge Politan in the 800 Services, Inc. case and apply it to the Inga Companies. The FCC wanted to address the immunity duration period so AT&T could not pull off another scam on the NJFDC. So there have been substantial changes that have occurred since the January 2007 Order for the FCC to justify that it must finally end the AT&T’s 21-year-old fraud so the State ethics staffs can begin its investigation. 

Declaratory Ruling Request I

“Did AT&T violate the FCC’s Oct 23rd 1995 Order by not allowing its customers to maintain for [a] minimum of 3 years its pre June 17, 1994 terms and conditions by not allowing petitioners to use the discontinuation without liability provision under Tariff No. 2., on its 3 years CSTPII/RVPP (EBO) plan commitment?”

AT&T Sept 1, 2016 comments pg. 19
This issue falls outside the scope of the district court’s referral and in all events cannot be resolved through a declaratory ruling proceeding because it relies on factual assertions that (1) have been resolved adversely to 800 Services in a final judicial decision, and (2) are undeveloped (and would likely be disputed) as to Petitioners.  

90) EXHIBIT A of petitioners initial filing. Judge Bassler referral: 
[image: ]
90) First of all, the first part of Judge Bassler’s sentence indicating what is being referred (which obligations transfer under 2.1.8) was deemed moot by the 2007 FCC Order. If this was a controversy, then AT&T was obligated under the FCC October 1995 Order to meet the substantial cause test. The second part of Judge Bassler’s referral sentence asked to address “as well as any other issues left open” and all the declaratory rulings requests made by petitioners address open issues that will assist the court.  Secondly, it is not necessary that a district court explicitly refer a declaratory ruling as petitioners have the right to ask for a declaratory ruling request to resolve a controversy or uncertainty. 
91) Additionally, whether or not Judge Bassler intended the FCC to address the pre June 17, 1994 immunity the fact is petitioners have requested the FCC to address it and it will substantially assist the District Court. It will also assist the DC Circuit Court when the FCC rules against AT&T and AT&T tries to again scam the DC Circuit as it did in 2005—which led to petitioners post oral argument brief to correct the record that was accepted by the DC Circuit. Simple---AT&T’s sole defense was fraudulent use under 2.2.4 and as Judge Politan realized by his March 1996 decision there was no merit in AT&T suspecting fraudulent use in January 1995 when the plans were immune from the charges under the pre June 17, 1994 exemption. 
92) The undisputed fact is that under the FCC October 1995 Order AT&T was obligated to meet the substantial cause test and initiate a substantial cause pleading within 6 days if there was any objection to the discontinuation without liability provision under Tariff No. 2. 
Relevant sentence of EXHIBIT A: 
Where the affected customer objects to the change, AT&T will file the change with the Commission on 6 days' notice.  With respect to the 14 or 6 day’s notice filings, the substantial cause test will be applicable to the same extent as it is today.

93) There are no disputed facts as AT&T simply did not file within 6 days to meet substantial cause test. There has always been substantial objection to AT&T’s interpretation of the terms and conditions regarding the duration of the immunity period under the June 17, 1994 exemption within the Discontinuation Without Liability section. this was explicitly covered by the FCC October 1995 Order. AT&T has not and cannot provide any disputed facts as if there were disputed facts AT&T would have presented the disputed facts and it has not.  
94) In regard to 800 Services, Inc. the FCC October 1995 Order was never disclosed by AT&T during discovery. If AT&T had adhered to discovery rules AT&T would have been forced to go to the FCC to determine whether 800 Services, Inc.’s restructured and upgraded $2,250,000 to $3,000,000 CSTPII/RVPP commitment continued its re June 17, 1994 terms and conditions. 
AT&T hit 800 Services, Inc.’s plans in November 1995 so AT&T was under the October 1995 FCC Order. Obviously the Inga Companies were also under the FCC October 1995 order when its plans were whacked by AT&T in June 1996 despite tremendous objection from CCI and the Inga Companies. 
95) AT&T’s asserts there are facts that are----- “likely to be disputed” ----but now is the time to raise these disputed facts but AT&T has not raised any. AT&T can’t raise any disputed facts as there are none. Bottom-line—AT&T violated the FCC October 1995 Order by not filing a substantial cause pleading within 6 days as petitioners strongly objected to AT&T’s self-serving interpretation of the duration of the June 17, 1994 exemption.  


AT&T Sept 1, 2016 comments pg. 21
With respect to Petitioners’ CSTP II plans, the July 11 Petition does not state whether (and if so, when and how) Petitioners sought to use the discontinuation without liability provision. Nor does the July 11 Petition state when or how AT&T refused to permit Petitioners to do so. 
96) Petitioners restructured its plans many times. AT&T tries to create disputed facts when no disputed facts exists. Petitioners timely filed the CSTPII/RVPP Network Services Commitment form and requested AT&T to restructure/upgrade its plans in strict accordance to the tariff requirement so the 12th month or earlier month of existing plan became the 1st month of another 3-year commitment under the existing pre June 17, 1994 terms and conditions. Here as EXHIBIT Q is a sample Network Services Commitment Form. Notice there is different boxes to check to indicate UPGRADE (i.e. Discontinuance/Restructure) versus New PLAN. You don’t have a new plan unless you indicate such which petitioners did not do in reference to the plans at issue in the January 1995 transfers and June 1996 penalty infliction. 
97) The key to a pre June 17, 1994 restructure is that when an order is submitted the restructure is done so the existing plan never enters the 12th month as the year end true up charges are only assessed at the end of the 12th month on a pre June 17, 1994 plan. The fact is the FCC has already determined that petitioner’s plans were pre June 17, 1994 ordered. 
FCC 2003 Order pg. 2 para 2: “Prior to June 17, 1994, the Inga Companies completed and signed AT&T’s “Network Services Commitment Form” for WATS under AT&T’s Customer Specific Term Plan II (CSTP II), a tariffed plan, which offered volume discounts off AT&T’s regular tariffed rates.”

98)As plaintiffs have evidenced the RVPPP ID Numbers ----based upon AT&T’s own “Revenue At Risk Report” indicate the RVPP ID’s were issued prior to June 17, 1994.  The list of RVPP ID’s that are all pre June 17, 1994 issued are also contained on page 1 of the July 1997 AT&T/CCI settlement Agreement that is within the 06-210 case file so no NEW PLAN that was a post June 17, 1994 issued RVPP ID is involved in this case. The fact that the plans referenced in July 1997 were still pre June 17, 1994 issued means the plans had to be timely restructured and were not NEW plans but upgraded plans that maintained its pre June 17, 1994 terms and conditions. AT&T has already conceded that the pre June 17, 1994 plans were never terminated until July 1997.  
99) AT&T-CCI Settlement Agreement on page 1 see RVPP ID’s in 2nd para. 
See the list of plan RVPP plan ID’s. All plan ID’s were pre June 17, 1994 ordered as per AT&T’s own Revenue At Risk Report. 
[image: ]
100) Thus all the plans in question were pre June 17, 1994 issued and maintained the pre June 17, 1994 terms and conditions. AT&T of course can’t present any evidence that the plans were not restructured on time because there is no evidence of not timely filing. Petitioners obviously understood when it needed to restructure and maintain the pre June 17, 1994 issued RVPP ID. 
101) CCI’s Larry Shipp has also certified that after he was transferred the plans the plans were timely restructured using the standard AT&T Network Services Commitment Form----- as the original pre June 17, 1994 issued RVPP ID number was used and a new plan was not requested.  
102) There simply are no disputed facts that AT&T did not meet the substantial cause test as per the FCC October 1995 Order that covers the Discontinuation with or Without Liability Provision which includes the pre June 17, 1994 exemption. The fact is AT&T has never raised an issue that petitioners did not timely request a restructure because it can’t present any evidence as no evidence exists. If petitioners did not timely restructure AT&T would have certainly addressed such an issue in 1996 but of course no failure to timely restructure ever existed. 
103) AT&T Sept 1, 2016 comments pg. 21-22
Moreover, this issue (which related to the impact of the Commission’s October 1995 Order) has no bearing on Petitioners. At their request, the district court ordered AT&T to permit the transfer of the plans from Petitioners to CCI in May 1995. 


104) Petitioners have thoroughly addressed AT&T’s nonsense supra. See pages 3-8 see FACT I) through FACT X). In addition to the 10 facts also see pages 11 and 12 covering AT&T counsel Meric Bloch stating CCI’s traffic only transfer to PSE was held up due to security and thus the Inga to PSE traffic transfer would have occurred first.  
  
AT&T Sept 1, 2016 comments pg. 22
Finally, even if Petitioners and 800 Services had any cognizable interest in the resolution of this issue—and neither does—the October 1995 Order has no relevance to any issues, including those that Petitioners improperly seek to raise. 

105) No relevance to any issues! The FCC October 1995 Order explicitly states that it transcends the scope of that order to address the objections raised by resellers and explicitly mentions (A) Transfer or Assignment of Service (section 2.1.8) and (B) Discontinuation with or without Liability that includes the controversial pre June 17, 1994 immunity exemption.  
106) AT&T Sept 1, 2016 comments pg. 22

As AT&T has previously explained, all that AT&T promised in the October 1995 Order’s “grandfathering” provision was that, for a 12-month period, it would provide five days’ notice before it made “any change to an existing term plan,” and 14 days’ notice for “changes to discontinuance without liability . . . or transfer or assignment of service.”

That was not …“ALL THAT AT&T PROMISED!” Under the FCC’s October 1995 Order AT&T was required within 6 days to file to meet the substantial cause test when there was an objection under any tariff section change during the 1 year period. There were many objections as the case was still being argued before the NJFDC and Third Circuit. 
107) FCC October 1995 Order Substantial Cause filing requirement: 
Where the affected customer objects to the change, AT&T will file the change with the Commission on 6 days' notice.  With respect to the 14 or 6 day’s notice filings, the substantial cause test will be applicable to the same extent as it is today.

108) The tariff changes to 2.1.8 to address fraudulent use by mandating security deposits against potential shortfall was covered by the FCC October 1995 Order. If AT&T properly met the required substantial cause pleading the FCC would have ruled and the case would not have been sent by the Third Circuit on primary jurisdiction grounds to the FCC in 1996.  
108)  The June 1996 shortfall infliction is obviously covered by the October 1995 FCC Order. The fraudulent use issue is also covered as AT&T’s own counsel Richard Meade confirmed the tariff changes initiated with Tr9229 was to address AT&T’s fraudulent use concern because section 2.2.4 could not be used to stop a permissible 2.1.8 traffic only transfer.  
109) Bottom-line is the FCC needs to declare that AT&T violated the FCC October 1995 Order. AT&T did not file a substantial cause pleading to meet the substantial cause test as there was an obvious objection to AT&T’s interpretation of the duration of the immunity period under the June 17, 1994 exemption within the Discontinuance With or Without Liability Section.  AT&T prohibited a permissible 2.1.8 traffic only transfer based upon fraudulent use. AT&T’s interpretation of the June 17, 1994 immunity period was and still is strongly objected to and thus AT&T was required to meet the substantial cause test. AT&T did not file and thus AT&T is prohibited from raising any defense that its shortfall and termination charges were permissible. 
110) AT&T Sept 1, 2016 comments pg. 23
Declaratory Ruling Request II

“AT&T under the CSTPII/RVPP Enhanced Billing Option billed petitioner’s end-user locations and were inflicted shortfall and termination charges on petitioner’s end-user locations far in excess of the discounts each end- user location was receiving. Under AT&T’s Tariff No 2 within section 3.3.1Q -bullet 10 it states for billing purposes AT&T can only remove the discounts. Therefore, would exceeding the location discount constitute an illegal AT&T billing remedy and thus regardless whether the charges were permissible AT&T wouldn’t be able to rely upon its charges?”

111) The Commission 2003 Order stated:
Accordingly, we surmise that AT&T made no further attempt to bill or collect these charges from CCI’s end-users and therefore conclude that the propriety of imposing shortfall charges on CCI’s end-users is a moot issue.  

112) The Commission did not determine illegal remedy. The Commissions statement had to do with the general propriety or reasonableness of imposing shortfall on petitioner’s end-users versus moving those charges to the reseller main billed account. What this new declaratory ruling focuses on is the illegal remedy of greatly exceeding the discounts each end-user was receiving. The Commission in 2003 was only determining whether applying shortfalls to the end-user’s versus the aggregator main billed account was a controversy worth deciding. The Commission in 2003 did not consider the amount of the charges inflicted and whether such charges greatly exceeded the remedy specified by the tariff to substantially damage petitioner’s relationship with its customers. 
113) Even if AT&T was permitted to charge shortfall, AT&T must adhere to its tariff and use the proper remedy; otherwise it is can’t rely upon the charges. 
Here as EXHIBIT E is AT&T 800 Customer Specific Term Plan II 
The terms and conditions at bullet 10 explicitly state: 
“For billing purposes, such penalties shall reduce any discounts apportioned to the individual locations under the plan.” 

114) Here as EXHIBIT F is a sample end-user bill inflicted with shortfall and termination charges. AT&T charged an end-user with a $66.02 bill that was receiving a 20% discount of $13.21 the true up charge of $3,959.03 instead of the tariffed remedy of only reducing the $13.21!  AT&T was mandated by its tariff to only remove the $13.21 not inflict a $3,959.03 on the location. Toll free service was used for customer service and sales lines and this was pre-internet. When the end-user businesses received their bills in June 1996 they called AT&T. 
115) Petitioners have EXHIBITed letters from AT&T to our customers in which AT&T blamed petitioners. AT&T had no right to contact our customers. AT&T advised petitioners customers to just say you were slammed and we will take the charges off the bill. AT&T set up an office to handle these calls as all AT&T customer service departments were instructed to transfer the calls to what became a department to trump up a bogus “slamming” complaint. 
116) Here as EXHIBIT G is a sample of AT&T issued Main Billed Telephone Number Location form. It was absolutely impossible to slam an end-user onto the plan. Petitioners name in EXHIBIT (One Stop Financial, Inc and our address was on every form). Every customer needed to sign the AT&T issued Main Billed Telephone Number Location form. On that form which clearly indicated that we were not AT&T it also required the proprietary AT&T account number which of course petitioners did not have. Obviously if we were AT&T we would not need to ask the business for their AT&T account number! The end-users all knew they were joining an aggregator plan. Additionally, we obtained a full blown Letter of Agency on each customer in addition to the Main Billed Telephone Number Location form. An end-user location who was used to getting a bill for $60 and ends up with a $4,000 bill and that line is their customer service and sales line would say their mother slammed them to have $4,000 removed. Our customers advised us—“AT&T said all we have to do is say we were slammed and AT&T will remove the charge and come back to AT&T—of course without the discounts!  
117) The tariff is explicit under CSTPII general Definitions and Rules: 
“For billing purposes, such penalties shall reduce any discounts apportioned to the individual locations under the plan.” 



118) AT&T simply shall reduce discounts. Period! Not exceed the discounts. 
Here as EXHIBIT H is a letter from AT&T dated December 10, 1990. 
Once a location signs up for service under your plan, you have assumed responsibility to AT&T for that location. As a result, that end-user loses his status as an AT&T customer of AT&T, giving control of the aggregated BTN (Billing Telephone Number) to you, the Aggregator, including the authority to add, delete, or change service for that BTN. 

119)  Here as EXHIBIT E the tariff is explicit under CSTPII general Definitions and Rules at the AT&T customer (i.e.Petitioner) assumes all financial responsibility. See BULLET  6
The Customer will assume all financial responsibility for all designated accounts in the plan and will be liable for all charges incurred by each location under the plan.

120) The end-users are petitioner’s customers not AT&T’s customers and thus AT&T had no right to contact them and no right to impose penalties on our customers and intentionally totally ruin our relationship and good will with petitioner’s customers. There is absolutely no mention of the illegal billing remedy within the FCC 2003 Order so the FCC obviously did not already decide this controversy. The Commissions initial statement of what was moot was simply moving charges from end-users to petitioners main account but it did not focus in on the illegal billing remedy of greatly exceeding the tariffed remedy. So AT&T’s position that this issue was already determined by the FCC is false. 
121)The FCC has already supplied the applicable law on illegal remedies when AT&T used an illegal remedy of permanently denying the traffic only transfer instead of the tariffed remedy of temporarily suspending service.  

See FCC 2003 Order page 13 para 19: 
“Subsection 203(c) forbids a carrier from employing or enforcing any classifications, regulations, or practices affecting its charges unless they are “specified” in the tariff and ……..We agree that, when AT&T availed itself of a remedy not “specified” under its tariff, it violated section 203 of the Act. …Thus, when AT&T availed itself of a remedy not “specified” in its tariff, that action violated subsection 203(c)

122) AT&T’s is now asserting that the NJFDC should be addressing the illegal billing remedy. However, petitioners requested Judge Bassler and Judge Wigenton to address this issue and those courts wanted the FCC to decide all issues. Therefore, as per the Administrative Procedures Act the Commission has broad discretion to assist the district court. Petitioners have demonstrated that it has gone back to the district court multiple times with EXPLICIT TARIFF LAW but the court wants the FCC to issue all orders. 
123) Here was AT&T’s March 2016 response to the illegal billing remedy at the NJFDC: 
AT&T’s 3.21.16 brief to the NJFDC page 36:                                                                                         
Plaintiffs characterize as AT&T’s “Illegal Billing Remedy,” they quote a particular sentence from Tariff No. 2 and assert that the “[si]mple fact based issue . . . needs no FCC tariff interpretation.” Pls. Br. at 23. However, Plaintiffs fail to quote the actual tariff provision upon which AT&T relied.


124) Plaintiffs did quote the tariff section 3.3.1.Q Bullet 10 and provided the EXHIBIT---but it did not matter to the NJFDC. The NJFDC wanted the FCC to decide all issues! AT&T did not address the issue because AT&T had no defense. AT&T’s position that this is a moot issue because the charges were moved a month later is absurd. AT&T is basically saying we kid knapped and killed your baby but a month later we did you the favor of leaving your dead baby’s body on your doorstep with a note –at least we returned your dead baby. Do you realize the damage AT&T did in one month blaming petitioners! It’s not no harm no foul as AT&T asserts as massive AT&T damage was done.  
125) There is a reason why the tariff mandates that AT&T can only reduce discounts. The end-users were our customers that we built up a relationship with over many years that AT&T killed. The tariff is undisputed and explicit---AT&T can only reduce discounts. Based upon the recent NJFDC decision the FCC now understands the NJFDC wants the FCC to decide all issues. 
FCC 2003 Decision Page 13: 
We disagree, however, with AT&T’s contention that all of the issues upon which petitioners seek declaratory relief – or the court’s primary jurisdiction referral – involve disputed material issues of fact.  The language of the tariff is undisputed.  …..These undisputed facts form the basis for our grants of declaratory relief.
126) The FCC is correct the language of the tariff is undisputed. The illegal billing remedy involves the non-disputed fact that AT&T violated its tariff by greatly exceeding the end-user discounts. AT&T must adhere to its tariff and use the proper remedy, otherwise it is can’t rely upon the charges. The FCC must be consistent and rule that AT&T used an illegal remedy and thus cannot rely upon the charges whether or not the charges were permissible. [footnoteRef:12] [12:  When AT&T suspected fraudulent use its remedy was to temporarily suspend service not permanently deny the transaction. FCC2003 pg 14: 
We also conclude that AT&T did not avail itself of the remedy specified in its tariff for suspected fraud and thus cannot rely upon the fraud sections of its tariff to justify its refusal to move the traffic.
The FCC must be consistent in its position that when AT&T uses an illegal billing remedy it cannot rely upon its shortfall and termination charges whether or not the charges were permissible. 
] 


AT&T Sept 1, 2016 comments pg. 25
The second sentence of the applicable tariff provision clearly provided AT&T with the right to allocate and bill shortfall charges to end-users. 
AT&T Sept 1, 2016 comments pg. 26
Shortfall and/or termination liability are the responsibility of the Customer. Any penalty for shortfall and/or termination liability will be apportioned according to usage and billed to the individual locations designated by the Customer for inclusion under the plan. For billing purposes, such penalties shall reduce any discounts apportioned to the individual locations under the plan.

127) First of all, if charges were owed AT&T, the remedy would be to first bill AT&T’s customer the petitioners. If petitioners did not pay there is no dispute with the tariffed fact that AT&T had the right to allocate the shortfall charges based upon the percentage each location received. However, AT&T under its tariff shall only reduce discounts and could not exceed the discounts each end-user location was provided ----which in sample bill EXHIBIT F sample is $13.21 discount credit. 
“For billing purposes, such penalties shall reduce any discounts apportioned to the individual locations under the plan.” 

128) There is absolutely no dispute that AT&T under its tariff had the right to allocate charges after it first bills petitioners main billed account. It is undisputed AT&T did not first bill petitioners. AT&T used an illegal billing remedy to maximize damages. AT&T would only remove the charges if the customer signed a slamming complaint and agreed to go back to AT&T without their discounts. AT&T literally trumped up a slamming complaint as these end-users would say anything not to be put out of business. 
129) AT&T Sept 1, 2016 comments pg. 26
Under this language, billing to the individual locations was required (not merely permitted as an option). Such billing therefore could not have been an “illegal billing remedy.” AT&T plainly could “rely on” on a remedy that it was required to use.

The fact that billing was required all the more substantiates that AT&T should have had its billing systems make sure that it only apportion charges up to the aggregator discounts provided each location. AT&T is not claiming it was a billing error ------which would have still been a violation but at least it would have been understandable if it were an AT&T billing mistake! AT&T is incredibly arguing that because it had to do the billing it can’t be an illegal billing remedy. What incredible nonsense! Yes, AT&T had the obligation to bill but it also had the tariffed obligation to only reduce the locations discounts. AT&T’s “billing was required” argument only further justifies that AT&T intentionally violated its tariff. 
130) No way that AT&T did this by mistake. AT&T hit Phil Okin’s 800 Services, Inc.’s end-users with charges in excess of discounts in November of 1995. It was not until June of 1996 ---7 months later ---that AT&T again used the same illegal billing remedy on the Inga Companies! This clearly was a calculated plan by AT&T to blame petitioners, trump up a bogus slamming complaint and come to the rescue of our customers and bring them back to AT&T ---with of course much higher rates! No mistake---This was absolutely a well-planned attack! 
AT&T Sept 1, 2016 comments pg. 26
Because enforceable volume commitments were an essential quid pro quo for the discounts that resellers obtained (as the D.C. Circuit recognized) and used to attract their end-user customers, billing shortfall charges to end-users served as a powerful inducement for resellers like Petitioners to comply with their obligations.


131) Powerful Inducement! AT&T is incredibly claiming it had the right to violate its tariff because simply reducing the locations discounts was not enough of a penalty under the tariff to petitioners! Instead AT&T counsels believe that petitioners needed further “powerful inducement” by destroying petitioner’s relationship with its end-user businesses. Absolutely amazing ---this is AT&T’s incredible justification for intentionally violating its tariff! 
132) “Powerful inducement for resellers like Petitioners to comply with their obligations!” Remember here we’re not talking about real costs for AT&T. We are talking about revenue and time commitments (shortfall and termination penalties) that if paid would have been 100% gross profit ----as no AT&T services were rendered. AT&T is incredibly telling the FCC it was a reasonable practice to violate its tariff to collect 100% windfalls -----as just putting us out of business was not a sufficient tariffed remedy! AT&T’s argument is even more comical when the Commission looks at the EXHIBITs within this case that show customers that had $200 Location Specific Term Plan commitments in 1996 were getting a discount that was greater than the discount petitioners were receiving despite petitioners committing tens of millions in revenue commitment -----as AT&T refused to provide the Inga Companies with a contract tariff that it obviously qualified for. So AT&T’s statement: “volume commitments were an essential quid pro quo for the discounts that resellers obtained” ---is total nonsense! Furthermore, the fact is petitioners owned several plans and each had different fiscal years. The plan that was hit with shortfalls in June 1996 was just the first plan that AT&T “self-servingly” interpreted was no longer exempt under June 17, 1994 as it had been restructured 1 time after June 17, 1994; however, all the other plans had not yet reached the fiscal year end and some had many months left before their fiscal year end. As part of AT&T’s “powerful inducement” strategy AT&T hit ALL END-USERS ON ALL PLANS with shortfall and termination charges -------and stopped paying petitioners on all plans! The AT&T/CCI settlement agreement that has been EXHIBITed within this case shows the plans were not even officially terminated until July 1997. AT&T’s “powerful inducement” strategy apparently dictated AT&T could violate its tariff and charge the termination charges to in June 1996 to each end-user location ----on all plans--- when all other plans were not even close to fiscal year end -----and totally stop paying petitioners on ALL PLANS! Under the tariff each plan has its own revenue and time commitments. By June 1996 CCI was being paid for all plans whereas prior to the plan transfer to CCI, the 4 Inga companies each owned plans and AT&T was paying 4 different companies. AT&T’s tariff does not allow AT&T to charge end-users shortfall and termination in excess of the discount each end-user was receiving.  AT&T’s “powerful inducement” strategy was AT&T’s incredible rationalization in June of 1996 that AT&T could even further violate its tariff by hitting our end-user locations with penalties and not paying petitioners –even on plans AT&T conceded were not in default! Imagine AT&T telling the FCC that its “powerful inducement” conduct was “quid pro quo” because petitioners were getting a 28% discount on $54 million per year of billing when PSE was getting 68% discount on CT-516 revenue commitment of $4.2 million per year! AT&T’s statement -----“enforceable volume commitments were an essential quid pro quo for the discounts that resellers obtained” ---- is an infuriating and pathetic rationalization to justify violating its tariff -----in many ways ----to intentionally put petitioners out of business. 
AT&T Sept 1, 2016 comments pg. 26
At the same time, in light of the language specifying that shortfall “liability” was ultimately the “responsibility” of the CSTP II customer, AT&T subsequently removed the charges after they were billed and did not attempt to collect those charges from CCI’s end-users. 


133) Above AT&T is conceding the tariff language specifies the charges if applicable are its customers (in this case petitioners) and not the end-user locations. AT&T is claiming it made no attempt after a month to collect but that is a pure comedy as during the month each customer called in and was offered to have the discount removed if they signed a slamming complaint and was removed from the plan and no longer had discounts! It made no difference that AT&T moved the charges a month later as AT&T had already maximized its damages! AT&T wanted to make sure that not only it put petitioners out of business but AT&T needed to make sure petitioners relationship with its end-users was totally destroyed. It’s an infuriating insult on top of ultimate injury for AT&T to claim ---well a month later we didn’t try to collect! Did AT&T believe it was going to have much success trying to collect from a mom and pop business that normally gets $60 bill that opened its bill and saw a $4,000 bill! What a moronic statement---- “we did not attempt to collect those charges from CCI’s end-users!” As if mom and pop was about to pay AT&T! Does AT&T counsel actually believe the Commission believes AT&T wasn’t intentionally willing to violate its tariff in order to end aggregation and was willing to cause 10,000 businesses tremendous AGITA when those bills were opened? 
134) There are no disputed facts here. The tariff is explicit as could be and the FCC 2003 Order did not address the illegal billing remedy of exceeding the discounts. The FCC must find that AT&T’s intentional use of the illegal billing remedy violated its tariff and thus whether or not the charges were permissible AT&T cannot rely upon the charges inflicted in November 1995 to 800 Services, Inc. and in June 1996 to the Inga Companies. 


135) AT&T Sept 1, 2016 comments pg. 26-27

Declaratory Ruling Request III

“For plans that were ordered prior to June 17, 1994 and requested under the discontinuation without liability provision, interpret the duration of the immunity period from being charged pro rata shortfall and termination charges on a CSTPII/RVPP (EBO) plan commitment of 3 years?”107

AT&T Sept 1, 2016 comments pg. 27-28
While CSTP II Plans in effect on or prior to June 17, 1994 (i.e., pre-June 1994 CSTP II Plans) were subject to fewer conditions for discontinuance without liability than CSTP Plans that became effective after June 17, 1994, they were in no way “immune” from shortfall and termination charges.

136) It goes without saying that all plans both pre and post June 17, 1994 ordered are subjected to shortfall and termination charges there is no dispute. When Judge Politan in March 1996 evaluated the fact that the plans were pre June 17, 1994 issued he clearly understood that AT&T’s fraudulent use argument of suspecting shortfall and termination penalties was not substantiated. [footnoteRef:13] His Court did not need to evaluate whether or not petitioners would to timely submit the Network Services Commitment Form to AT&T to use the pre June 17, 1994 exemption ---which was just mere paperwork. AT&T’s point that the plans terms and conditions still specified obligations even though petitioners were exempt if deciding to restructure goes without saying and is not a disputed fact.  [13:  A) Judge Politan: “Commitments and shortfalls are little more than illusionary concepts in the reseller industry—concepts which constantly undergo renegotiation and restructuring. The only “tangible” concern at this juncture is the service AT&T provides. The Court is satisfied that such services and their costs are protected. To the extent however that AT&T’s demand for fifteen million dollars’ security is premised on the danger of shortfalls, the Court finds that threat neither pivotal to the instant injunction nor properly substantiated by AT&T. March 1996 district Court pg 19 para 1                                                                                                                                               B) Judge Politan: “Suffice it to say that, with regard to pre-June, 1994 plans, methods exist for defraying or erasing liability on one plan by transferring or subsuming outstanding commitments into new and better plans pursuant to AT&T’s own tariff.” May 1995 Decision pg. 11                                                                                                                                                                                                                       C) Judge Politan: “In answer to the court’s questions at the hearing in this matter, Mr. Inga set forth certain methods for restructuring or refinancing by which resellers can and do escape termination and also shortfall charges through renegotiating their plans with AT&T.” May 1995 pg. 24
] 

137) AT&T here correctly points out that petitioners were subjected to the tariffs general terms and conditions even though it was exempt due to the pre June 17, 1994 grandfather exemption clause. AT&T incredibly advised Judge Wigenton that when AT&T changed 2.1.8 under Tr9229 and petitioners were not subjected to the tariffs general terms and conditions that plan commitment do not transfer. AT&T scammed Judge Wigenton that the tariff sections general terms and conditions did not apply at all to petitioners because AT&T counsel Richard Meade stated the security deposits against potential shortfall was prospective and thus did not apply to petitioners. 

138) Here as EXHIBIT I are tariff pages that explicitly detailed that the revenue commitment did not transfer when only locations were moved from the plan to another plan.  Petitioners were simply pointing out to Judge Wigenton that the tariffs general terms and conditions under Tr9229 still applied to section 2.1.8 in that it showed that plan obligations do not transfer on a traffic only transfer. Petitioners were not required to retroactively post security deposits against potential shortfall on the January 1995 traffic only transfer.  AT&T intentionally scammed Judge Wigenton into believing the general terms and conditions of 2.1.8 did not apply.  Of course the general terms and conditions are applicable. 

139) Likewise, the fact that petitioners were pre June 17, 1994 exempt from shortfall and termination charges of course is predicated on using that exemption---which petitioners did in 1996 but AT&T applied the penalties anyway under its self-serving tariff interpretation of the duration of the immunity period. 
AT&T Sept 1, 2016 comments pg. 27-28
Thus, even pre-June 17, 1994 plans were subject to potential liability for shortfall, as a judgment later entered against PSE for failing to restructure its CSTP II plans on a timely basis confirms.

140) The fact that PSE forgot to restructure a CSTPII/RVPP plan that it also owned besides its CT-516 plan that the traffic was transferring to is not relevant. The only relevant fact is the non-disputed fact that (A) Judge Politan anticipated that petitioners would use its pre June 17, 1994 grandfathered status to timely restructure and AT&T’s suspecting fraudulent use was bogus. AT&T’s forecasted fraudulent use and petitioners forecasted the restructuring of the June 17, 1994 grandfathered plan. Judge Politan decided in March 1996 that AT&T’s fraudulent use forecast was trumped by petitioners forecast on being able to restructure at its own discretion.  
 141) Petitioners actually did timely restructure its pre June 17, 1994 plans in 1996. The July 1997 AT&T/CCI settlement agreement lists all the pre June 17th plans RVPP ID numbers—so yes the plans were all timely discontinued without liability (ie. restructured/refinanced/upgraded). The controversy is simply AT&T’s interpretation that 1 restructure after pre June 17, 1994 changes the terms and conditions of the 3-year commitment. 
Here as EXHIBIT B see page 3 
  6.  Expiration of AT&T's 800 Customer Specific Term Plan II -  A CSTP II expires when the three-year term ends.  Upon expiration of the Term Plan, the plan will roll-over to a new three-year plan at discount levels applied during the third year of the plan, if the Customer notifies AT&T to renew the term plan.  If the Customer does not notify AT&T to renew the Term Plan, the Customer's service will revert to current (non-term) rates.
142) The plan is not over until the 3-year commitment ends. It does not make a bit of difference how many times within the 3-year commitment period that a plan is discontinued without liability. The Commissions has always protected customers that have made long term commitments from tariff changes made by AT&T. If you don’t get a new RVPP ID you don’t have a new plan and thus you remain pre June 17, 1994 grandfathered.   
143) Here as EXHIBIT J Tariff page March 11th 1994 which states the CSTPIIRVPP Option B (ENHANCED BILLING OPTION) plan that petitioners had could keep its grandfathered RVPP ID and not subscribe to a NEW RVPP. 
3.3.1.Q.  AT&T 800 Customer Specific Term Plan II (continued)
8.  CSTP II Option B - Is a term plan, in lieu of all other specific term plans and/or service discounts with the same terms and conditions as specified in Section 3.3.1.Q. for CSTP II with the following exceptions:
- Customers with an existing RVPP do not have to subscribe to a new RVPP.


Here as EXHIBIT K explicitly states that OPTION B requires a 3-year commitment. 
Here as EXHIBIT L are audio tapes of AT&T executives that AT&T has the audio tapes and all AT&T executives state you don’t have a new plan unless you get a new RVPP ID and a discontinuance of a plan (i.e. restructure) is not a new plan. 
Here as EXHIBIT M shows AT&T’s customer enjoyed sole discretion to continue the terms and conditions until the CSTPII product offering was detariffed in 2001.  
144) AT&T Sept 1, 2016 comments pg. 28-29
Finally, if a customer properly exercised its right to discontinue an existing CSTP II Plan by replacing the existing plan with a “new” plan (the tariff language expressly required the replacement plan to be a “new” plan), the discontinued plan would end, and the new plan would start, effective as of the date of discontinuance. Accordingly, if either Petitioners or 800 Services had discontinued without liability a pre-June 1994 CSTP II plan by replacing the plan with a new CSTP II Plan, the new plan would not be a “CSTP II Plan in effect on or prior to June 17, 1994.”


IF!   AT&T’s “IF” NEVER HAPPENED!!! No Disputed Facts! 
145) If petitioners chose to submit a Network Services Commitment Form indicating it wanted a NEW plan with a new RVPP ID then yes the AT&T customer would choose to lose its pre June 17, 1994 exemption. A customer would be under a post June 17, 1994 terms and conditions---but the undisputed facts are that a “new plan with new RVPP ID was not ordered! 
146) AT&T offered several incentives to petitioners in order to lose the pre June 17, 1994 exemption status. AT&T offered promotional monies only if a new plan was ordered. AT&T allowed petitioners who ordered a NEW PLAN to enroll into its CSTPII/RVPP plan end user’s locations that were under Location Specific Term Plans (LSTP’s) contracts without LSTP revenue and time liability being inflicted. The non-disputed facts are that 800 Services, Inc. and the Inga Companies chose to discontinue without liability and maintain its pre June 17, 1994 RVPP ID’s and thus maintain its original terms and conditions by ordering an UPGRADE of the existing plan not a NEW PLAN.  The Commission must rule that AT&T’s interpretation of being only able to discontinue 1-time post June 17, 1994 was a violation of its tariff in that the plans terms and conditions extended for a minimum of 3 years. Additionally, AT&T customer could decide to continue the terms and conditions until detariffing. 
147) AT&T Sept 1, 2016 comments pg. 29
Declaratory Ruling Request IV

“The Inga Companies plans on January 30, 1995, under tariff section 2.1.8., directly transferred end-user locations without the plan being transferred to Public Service Enterprises (PSE). Did AT&T violate section 2.1.8(c) by not transferring the Inga Companies designated locations due to AT&T’s conceded failure to issue a written denial within 15 days?” 

AT&T Sept 1, 2016 comments pg. 29
First and foremost, it is simply extraordinary that Petitioners have raised this issue at this stage of the proceedings.


148) The evidence presented clearly shows that Judge Politan in 1995 explicitly stated the Inga Companies direct traffic transfer to PSE was within the facts and petitioner’s complaint. The evidence already presented to the FCC explicitly shows that petitioners argued to Judge Politan in 1995 that AT&T did not deny the Inga to PSE traffic only transfer within 15 days! Petitioners covered the Inga to PSE traffic only transfer in detail in petitioner’s March 12th 2016 FCC Comments see Page 11 para 42 onward.   
149) AT&T’s sole defense in 1995 was fraudulent use and whether the traffic transfer was ordered by plans later to be determined held by CCI or the direct traffic only transfer from the Inga Companies to PSE the FCC still needed to interpret whether or not AT&T could use its 2.2.4 fraudulent use defense. Under both traffic only transfers (CCI to PSE and Inga to PSE) AT&T permanently denied the ordered traffic only transfers instead of the tariffed remedy of temporarily suspending service. The FCC’s 2003 Decision was appropriate and applied to both the CCI to PSE as well as the Inga Companies to PSE traffic only transfers. Both transfers involved the same exact locations being transferred to PSE. 
150) In fact, the Inga to PSE transfer should have taken place prior to the CCI to PSE transfer as AT&T claims it had the right to question the plan transfer to CCI because its tariff stated it had the right to impose security deposits on customers like CCI who did not have a credit history. The Inga Companies had no issue of credit history with AT&T by1995 as the Inga Companies started its plans in 1990. 
151) AT&T chose not to appeal the first Politan Decision in May of 1995 that transferred the plans to CCI because AT&T was still only giving up 28% discount. If AT&T met the 15 days’ statute of limitations on the CCI to PSE traffic only transfer AT&T had the right to question CCI’s credit history. AT&T had no right to question the Inga Companies credit history and thus this is why the Inga to PSE traffic only transfer was ordered. It was not a “hypothetical order”. It really happened! 
152) AT&T acknowledged receipt of the Inga to PSE traffic only transfer and petitioners knew AT&T could not raise the security deposit issue.  AT&T only had 15 days to deny in writing the Inga to PSE traffic only transfer and AT&T did not meet this requirement of 2.1.8(c).  By tariff law the Inga to PSE traffic transfer would have come first as AT&T actually did have the right to investigate CCI’s credit history. AT&T chose not to continue its security deposit requirement in Judge Politan’s Court only because the end-users were still going to be at the same discount level.  
153) Evidence presented to the FCC shows that petitioners did argue to Judge Politan in 1995 that AT&T conceded not meeting the 15 days’ written denial requirement. All petitioner’s arguments to the FCC and DC Circuit and the NJFDC having to do with AT&T’s sole defense of fraudulent use are applicable to both transfers.  AT&T held up the Inga to PSE transfer for the same reason it held up the CCI-PSE transfer ---on its mistaken belief that section 2.2.4 could stop a permissible traffic only transfer. 
154) All the arguments regarding pre June 17, 1994 exemptions and June 1996 shortfall and termination charge infliction are the exact same arguments whether the CCI to PSE or the Inga to PSE transfer is considered as these are the Inga Companies plans that it did not sell to CCI. Petitioners in no way gave up an AT&T tariffed order that it intentionally ordered to resolve AT&T’s security deposit concern of CCI. What possible reason would the Inga Companies no longer wish to rely upon an order to AT&T that it engaged in that was specifically done to resolve the deposit requirement! There is no evidence in the record where the Inga Companies decided to no longer rely upon its January 1995 Order. It has always been the Inga Companies position that both transfers are included as that is what Judge Politan stated. The FCC needs to include both the CCI to PSE and the Inga to PSE transfers in its interpretations. 
AT&T Sept 1, 2016 comments pg. 30
  See Thompson v. Armstrong, 134 A.3d 305, 309 (D.C. 2016) (by failing to raise a defense at an initial trial and appeal, defendant forfeited defense at a second trial on remand). Accordingly, it would be arbitrary, capricious and an abuse of discretion for the Commission to address such a claim now.

155) AT&T’s legal reference only makes the case for petitioners. AT&T is aware that petitioners have already submitted evidence to the FCC showing the facts that petitioners obviously did raise the Inga to PSE traffic only transfer at initial trial in 1995. It was argued to Judge Politan in 1995 that AT&T conceded not denying the Inga to PSE transfer within the 15 days required under 2.1.8(c). Judge Politan explicitly stated the Inga to PSE transfer was within the facts of the complaint. AT&T cites case law in which there is a second trial on remand. Since when was there ever a remand issued by the DC Circuit?  Here as EXHIBIT S is correspondence that AT&T has received between petitioners and DC Circuit Legal Director Martha Tomich. Legal Director Tomich confirmed the DC Circuit Decision was not a remand and the DC Circuit Courts comments on which obligations transfer is not reviewable by the DC Circuit Court. The DC Circuit Decision was not a remand of which obligations transfer as AT&T asserts as the DC Circuit can’t remand an issue which the Commission did not interpret in the first place. The FCC concluded that AT&T could not rely upon its sole defense of fraudulent use under 2.2.4 of its tariff due to the illegal remedy it used.  AT&T held up both the CCI to PSE and the Inga Companies to PSE transfers based upon fraudulent use. AT&T additionally held up the CCI to PSE transfer based upon its tariffed right to mandate security deposits on new customers without sufficient credit history. The undisputed fact is AT&T has no written denial within 15 days under 2.1.8(c) and of the Inga to PSE transaction and therefore by law that traffic only transfer should have been effectuated. That is the law!  


156) AT&T Sept 1, 2016 comments pg. 30
Nor have Petitioners provided any substantiation for their claim that AT&T failed to respond to the asserted direct transfer between Petitioners and PSE within 15 days of this asserted request. In fact, by letter dated February 6, 1995, AT&T’s counsel notified counsel for Petitioners that AT&T would object to any attempt by Petitioners to transfer substantially all of the traffic on their plans to a transferee that would not agree to assume all liabilities. 
157) Here as EXHIBIT N is the February 6th 1995 Letter from AT&T’s counsel Mr Whitmer that referenced the Inga Companies to PSE traffic only transfer.  AT&T has revised history as to its 2.6.95 counsel’s response. Mr Whitmer was not arguing that petitioners needed to transfer its plan commitments as AT&T misleads. 
158) Instead of AT&T counsel providing us with its “intentionally misleading revisionist history” let’s take a look what AT&T counsel Frederick Whitmer actually wrote on February 6th 1995: AT&T counsel Whitmer Letter Para 2:
The second matter is of equally serious concern. We have reason to believe that Mr Inga is attempting to transfer end users from existing plans that have over $50 million on commitments. Mr Inga’s efforts to transfer these end users and leave the plans intact with their commitments, but without the ability to satisfy those commitments, appears to us to be an attempt to defraud AT&T by obtaining the benefits of a transfer of service and at the same time deprive AT&T of the commitments made to obtain that service. AT&T will not tolerate that conduct. AT&T will seek to enforce its rights in the event shortfall and termination charges become due under the tariff and will hold Mr. Inga personally liable for his conduct intended to deprive AT&T of its tariffed charges. If this strategy is intended by Mr. Inga to culminate in the bankruptcy of his affiliated companies, AT&T intends to object to these transfers as fraudulent under Section 523(a) (2) of the Bankruptcy Code and to pursue any available rights AT&T has.  Please bring these matters to your client’s attention immediately and advise me of his response. 
Very Truly yours,
Frederick Whitmer
159) Point (1) AT&T is not addressing CCI’s traffic only transfer to PSE AT&T counsel is explicitly addressing Mr Inga’s traffic only transfer to PSE of January 30th 1995. So AT&T obviously recognized the Inga to PSE transfer. 
160) Point (2) Mr. Whitmer was not arguing that plan commitments must transfer on a traffic only transfer as AT&T’s current counsels are attempting to mislead. See…. 
“Mr Inga is attempting to transfer end users from existing plans that have over $50 million on commitments. Mr Inga’s efforts to transfer these end users and leave the plans intact with their commitments, but without the ability to satisfy those commitments,” …… in the event shortfall and termination charges become due under the tariff

Under the tariff! Mr Whitmer is explicitly detailing that under its tariff the plan commitments do not transfer -----not current AT&T counsels misleading statement that Mr Whitmer was arguing plan commitment must transfer.  
161) Point (3) Point AT&T counsel Whitmer did not raise a security deposit issue as per the Inga to PSE traffic only transfer as AT&T raised with the CCI to PSE traffic only transfer as AT&T could not do so as per the Inga to PSE transfer. 
162) Point (4) AT&T is claiming that its counsel Fredericks Whitmer’s letter dated February 6, 1995 was AT&T’s written denial of the Inga to PSE transfer of January 30th 1995. First of all, AT&T did not raise this defense to Judge Politan in 1995 as AT&T counsel Mr. Whitmer conceded AT&T did not meet the 15 days. Secondly the AT&T February 6, 1995 was not a written denial. The AT&T February 6, 1995 letter was a fraudulent use warning letter ---and Section 2.1.8 (c) requires explicitly requires written denial not a mere warning! Review the letter warning after warning. Future actions by AT&T will be sought: 
Warning: “AT&T will seek to enforce its rights” 
Warning: “If this strategy is intended by Mr. Inga”
Warning: “AT&T intends to object to these transfers as fraudulent”
Warning: “Please bring these matters to your client’s attention immediately and advise me of his response.” 

163) The fact is AT&T counsel asked for the Inga Companies response and the Inga Companies counsel Charles Helein called Freddy Whitmer and assured AT&T that it had no intention of not meeting its revenue and time commitments on the non-transferred plans. AT&T’s counsel was advised by the Inga companies counsel that the Inga Companies plans were pre June 17, 1994 immune from the shortfall charges that the 2.6.95 AT&T letter forecasted. Petitioners counsel advised AT&T’s counsel that suspecting fraudulent use was not a cause for AT&T concern. 
164) Bottom-line is (a) AT&T recognized the Inga to PSE transfer, (b) it is included within the complaint and (c) AT&T did not provide a written denial of the Inga to PSE transfer within the 15 days as per 2.1.8(c).  There are no disputed facts ---only AT&T again trying to scam the FCC that the Whitmer letter was allegedly mandating plan obligation must transfer on a traffic only transfer and bogusly asserting that a warning letter that was immediately responded to with a phone call by petitioner’s counsel Charles Helein served as AT&T’s 15 days’ written denial.   
FCC 2003 Order Page 9 FN 65: 
To quote the district court, “Words mean what they say!  
If AT&T meant to deny the Inga to PSE transfer within 15 days, it knows how to use the word DENY.
AT&T Sept 1, 2016 comments pg. 30
A request to transfer only “end-user locations without the plan” clearly runs afoul of the requirement under section 2.1.8 that all obligations (which includes the associated plan obligations) must also be transferred.  Consequently, the alleged traffic-only transfer from Petitioners to PSE would have been barred for the same reasons as the proposed CCI to PSE transfer.

165) If this were actually true and AT&T actually believed that it was thus a tariff violation, then AT&T would have been required by 2.1.8 (c) to deny in writing the transaction within 15 days. If there was an actual objection to what which obligations were being transferred under 2.1.8 then AT&T was obligated under the FCC October 1995 Order to meet the substantial cause test. Notice how AT&T again misquotes section 2.1.8 leaving out the key words “former customer.” In the Inga Companies to PSE traffic only transfer the Inga Companies are not “former AT&T customers” as the Inga Companies continue to be AT&T customers. PSE is only obligated to assume the former customer obligations and the Inga Companies are only former AT&T customers on the locations transferred.  The Inga companies are not former customers on the locations that remained on the non-transferred plans nor is the Inga Companies a former customer of its remaining CSTPII/RVPP EBO plan and its plans revenue and time commitments. As per section 2.1.8(B) PSE is only required to assume all obligations of the former customer and therefore PSE is not obligated to assume obligations that are not former to the Inga Companies. In any event the issue of which obligations transfer is not within the scope of the case as determined by the Jan 12th 2007 FCC Order. 
166) The undisputed fact is AT&T had to deny the Inga to PSE traffic only transfer in writing within 15 days under 2.1.8 (c) and explicitly state the reason for the denial. The evidence clearly shows (A) AT&T provided no written denial within 15 days at all in reference to the Inga Companies to PSE traffic only transfer. (B) AT&T actually asserted in 1995 to Judge Politan and the FCC and the DC Circuit that PSE under the tariff was not obligated to assume the non-transferred plans revenue and time commitment. AT&T’s asserted its sole defense of fraudulent use which takes the correct tariff position that plan commitments do not transfer:   
Politan March 1996 pg.17 fn. 7: “Indeed, AT&T's own counsel focused the issue by indicating that the tariffed obligations “involved herein” are all tariffed obligations, for which “CCI, not PSE” would be obligated. 
Mr. Carpenter: Now what obligations they are going to end up assuming will vary depending on what service is being transferred. (11/12/04 DC Circuit ORAL Argument pg.12 Line 12 


167) AT&T Counsel Carpenter during Third Circuit Oral: 
We point out in our brief that there’s a distinction between transfers of entire plans, and transfers of individual end-users locations. That when the “plan” is transferred, "all the obligations" have to go along with it. (Pg 15 line 9) 

AT&T 3/21/1995 cross examination of Mr. Inga: 

Whitmer: Q: Mr Inga, you know, do you not that if the service, except for the home account—or Mr. Yeskoo called it the “lead account” ---is transferred to PSE the shortfall and termination liabilities remain with Winback & Conserve, isn’t that correct? 
Inga: Yes

168) AT&T reply brief to DC Circuit pg 9: 
“Section 2.1.8 “addresses” the transfer of end-user traffic without the associated liabilities.” 

DC Circuit Judges Tatel and Ginsburg both understood “all obligations” don’t transfer unless the whole plan is transferred: D.C. Oral Argument Page 10
JUDGE GINSBURG:  Well, you said “all obligations”.
JUDGE TATEL:  Well, that's only if the whole plan is transferred.

Therefore, AT&T’s Sept 1st 2016 assertion…. 
“Consequently, the alleged traffic-only transfer from Petitioners to PSE would have been barred for the same reasons as the proposed CCI to PSE transfer” 

AT&T obligations allocation argument is not only outside the scope of the case but even if it was within the scope of the case is simply false. Even if it wasn’t false AT&T had to deny it within 15 days and did not. AT&T states the Inga to PSE traffic only transfer was an “alleged” traffic only transfer. There is nothing alleged—it was properly ordered and AT&T recognized it. The evidence is undisputed that AT&T recognized the Inga to CCI traffic only transfer and did not deny it in writing within the 15-day requirement under 2.1.8 (c).  

169) AT&T Sept 1, 2016 comments pg. 30


Finally, even if it were undisputed that AT&T had failed to issue a written denial of the “direct” transfer within 15 days, this would not bar AT&T from objecting to the alleged transfer. As AT&T has previously explained, the 15 day period referenced in the tariff did not operate as a “statute of limitations” 


Obviously AT&T understood it is a statute of limitations date or otherwise AT&T would not claim that the February 6th 1995 WARNING LETTER satisfied the 15 days. Whether you call it a statute of limitations date or a denial date----- the fact is a reasonable construction of the language would dictate that AT&T only had 15 days to deny the transfer or it had to process the transfer. 



170) AT&T 3.21.16 Reply Brief to the NJFDC page 21 fn. 16 Asserted:    
“For subsection C to be a “statute of limitations,” it would have had to state that, “notwithstanding the foregoing requirements, AT&T shall process all transfers of WATS unless it objects in writing within 15 days of receipt of notification of a transfer.” 

171) In actuality by law if 2.1.8 Subsection C was not to be a statute of limitations date it would have to explicitly state it is not a statute of limitations period.  As Judge Politan’s March 1996 decision stated “the onus is on AT&T.” Tariff revisions to 2.1.8 in May 1995 and November 1995 confirmed the Jan 1995 version of 2.1.8 was indeed a 15-day statute of limitation in writing. 
172) AT&T was also obligated under the FCC’s October 1995 Order to meet the substantial cause test as it would have been an obvious objection of petitioners that when the November 1995 section 2.1.8 became effective it explicitly determined the January 1995 version of section 2.1.8 was indeed a 15 days in writing denial requirement. AT&T was required to go to the FCC within 6 days and file a substantial cause pleading to meet the substantial cause test. The FCC would have advised AT&T that the modification of language within 2.1.8 from January 1995 to November 1995 and further tariff revisions to 2.1.8 in 1996 all covered by the FCC October 1995 Order meant that the 15 days’ requirement was only a clarification of the 2.1.8 tariff language as per the 15 days’ denial in writing requirement in January 1995. The FCC would have determined under a substantial cause test that there was no change in the terms and conditions of section 2.1.8 regarding the 15 days’ denial in writing requirement. 
173) The FCC’s October 1995 Order mandated a substantial cause filing requirement as to the 15 days under 2.1.8 (c) as this was still an objection in 1995-1996.  AT&T failed to file.  Post January 1995 versions of 2.1.8 confirmed the January 1995 version required AT&T to process the transaction within 15 days. Additionally, the Commission must follow the law that tariffs must be explicit. AT&T’s responsibility is to make it explicit that the 15 days’ written denial requirement does not mean the transaction must automatically be processed by AT&T. By law when the tariff is not explicit it is ruled against AT&T. That is the law that the FCC must follow.  
174) FCC 2003 pg.10 fn 65
Pursuant to Rule 61.2, titled “Clear and explicit explanatory statements,” as in effect in January 1995, “[i]n order to remove all doubt as to their proper application, all tariff publications must contain clean [sic] and explicit explanatory statements regarding the rates and regulations.”  47 C.F.R. § 61.2 (1994).  It is a well settled rule of tariff interpretation that “‘[t]ariffs are to be interpreted according to the reasonable construction of their language; neither the intent of the framers nor the practice of the carrier controls, for the user cannot be charged with knowledge of such intent or with the carrier’s canon of construction.’” Associated Press Request for a Declaratory Ruling, 72 FCC 2d at 764-65,  para. 11 (quoting Commodity News Services, Inc. v. Western Union, 29 FCC at 1213, para. 2). 

175) The interesting thing about the above comment was there actually was no issue with Rules being changed in the middle of the game and certainly without notice as the terms and conditions as per the 15 days’ written denial requirement never changed! 
176) The January 1995 version of section 2.1.8(c) terms and conditions were explicitly confirmed by later 2.1.8 versions as indicated by the mandated tariff symbols to indicate AT&T was obligated to process the transfer unless denied in writing within 15 days. 
177) Long standing law mandates that even without eventual knowledge provided by revised versions of section 2.1.8 the FCC must determine the Inga to PSE traffic only transfer was not denied in writing within the 15 days and that traffic only transfer as per the tariff should have taken place.  
178) AT&T Sept 1, 2016 comments pg. 31
Declaratory Ruling Request V

“In January 1995 did AT&T’s Tariff No 2 Section 3.3.1Q bullet 4 allow petitioners to move the designated end-user locations by deleting the locations from petitioners plans and adding those locations to PSE’s plan) and thus would it result in plaintiff’s ability to keep its plans and its revenue and time commitments associated with the non-transferred plans?

AT&T Sept 1, 2016 comments pg. 32
As an initial matter, section 3.3.1.Q.4 of AT&T Tariff F.C.C. No. 2 was titled “Cancellation or Discontinuance of AT&T’s 800 Customer Specific Term Plan II-Without Liability.” As its title reflects, section 3.3.1.Q.4 established the conditions under which a Customer could cancel or discontinue a CSTP II Plan without liability for termination and shortfall charges; it did not provide a process for deleting locations or for transferring service from one customer to another. Instead, it appears that Petitioners intended to invoke what they have sometimes called “Bullet 4” of section 3.3.1.Q.


179) Obviously petitioners deleting and PSE adding designated end-user locations has nothing to do with discontinuation with or without liability or transfer of service. So we are all on the same page it is obvious that what is being referenced is the General CSTPII Definitions HERE AS EXHIBIT E that allows the deleting of locations from one plan and the adding of locations to another plan. 
180) AT&T Sept 1, 2016 comments pg. 32
This issue falls outside the scope of the district court referral. 

AT&T’s assertion that deleting and adding “falls outside the scope of the district courts primary jurisdiction referral” is simply absurd. What was before the Commission in 1996 was to interpret “section 2.2.4 fraudulent use” due to the percentage of locations that were being removed from the non-transferred plan. Whether the locations were transferred via 2.1.8 or deleted and added via 3.3.1Q bullet 4 the Commissions’ task was simply to interpret whether AT&T could assert a fraudulent use defense under section 2.2.4. As AT&T conceded to Jude Politan in 1995 under either account movement scenario petitioners plan maintains its revenue and time commitment. 

181) As the FCC’s 2003 Decision explicitly noted petitioners requested additional declaratory rulings covering whether or not there was any other tariff provisions that either expressly allowed or did not prohibit the transfers of traffic only without the plan. Obviously deleting end-user locations accounts from one plan and adding those end-user location accounts under 3.3.1Q bullet 4 would obviously fall within what was already before the Commission in 1996.  

182) The entire point of petitioner’s objective was to retain the GOLDEN GOOSE pre June 17, 1994 grandfathered plan. The real value was the grandfathered status of the CSTPII/RVPP plan whether or not it had many accounts on it. The grandfathered plan could eventually be rolled into a Contract Tariff when AT&T got frustrated of paying 68% on CT-516. It was the Inga Companies objective to increase revenue and stem the tide of losing locations to other contract tariffs that AT&T offered other customers but refused to provide the Inga Companies. Petitioners did not care how the accounts got to PSE and neither did Judge Politan in 1995. 
183) As evidenced supra page 10 FN 5 Judge Politan explicitly asked during oral argument if there was any section of the tariff “apart from 2.1.8” that allowed traffic only to transfer. Judge Politan simply did not care whether CCI or Inga companies directly transferred the locations under 2.1.8 or under any tariff section that either specifically allowed it or did not prohibit it. 
184) For AT&T to say deleting from petitioner’s plan and adding the accounts to PSE’s plan was not within the initial controversy is missing Judge Politan’s explicit statements and the explicit declaratory ruling request made by petitioners in 1996 which the Commission addressed in its 2003 Decision. The FCC 2003 Order was correct in determining that locations can also be moved without the plan by deleting and adding.  
AT&T Sept 1, 2016 comments pg. 32
First, having pursued judicial and administrative relief on the basis of an entirely different transfer, Petitioners necessarily waived any claim that they should have been allowed to effectuate a transfer through a “delete and add” mechanism. 

185) Petitioners pursued relief on the basis of any transfer under the tariff that would either allow or did not prohibit the movement of locations without the plan.  That is why petitioners explicitly requested the declaratory ruling in 1996 to cover alternative to 2.1.8 account movement scenarios as Judge Politan in 1995 explicitly stated he just want to know if locations can be moved without the plan even “apart from 2.1.8.” If it was found that the transfer without the plan could not be done for any reason under 2.1.8 petitioners, propriety would dictate that petitioners use another acceptable tariffed solution.  Just as a defendant may have multiple defenses---petitioners timely presented multiple offensive solutions and Judge Politan did not care which section of the tariff either allowed it or did not prohibit what he phrased as “fractionalization” --- transferring traffic without the plan. But after AT&T did not process petitioners 2.1.8 transfers AT&T refused to process account movements using 3.3.1.Q bullet 4 as well. As AT&T has already advised the Commission AT&T in 1995 viewed use of delete and add under the 3.3.1Q bullet 4 transfer as prohibited under fraudulent use and would not allow petitioners to use 3.3.1.Q Bullet 4. 

186) Here as EXHIBIT O is a July 7th 1995 Letter from AT&T’s own counsel Mr. Charles Fash advised petitioners that deleting and adding method was perfectly acceptable to move locations without the plan. Under the delete and add method the non-transferred plans revenue and time commitment stays with the non-transferred plan. AT&T Counsel stated the proper way to move accounts was delete and add under 3.3.1.Q bullet 4 as the FCC 2003 stated.  
Charles Fash on the bottom of page 1 states the delete and add 3.3.1.Q bullet 4 methodology was the proper way to move accounts. 

“The proper way to move traffic (i.e. a subset of locations on a plan) between plans is to submit service orders to delete the locations from one plan and add the locations to another.” 

So Charles Fash first stated that section 2.1.8 did not allow traffic only transfers at all. He advised 3.3.1Q bullet 4 was the proper way to move accounts, but then on page 2 of his July 7th 1995 letter he said even if the 3.3.1Q bullet 4 was used----which below he refers to as the “proper mechanism” ----AT&T considered it prohibited under fraudulent use. 



Thus AT&T was denying petitioners use of 3.3.1Qbullet 4. See….
“The specific action requested by your client even if the proper mechanism been employed, would therefore appear to AT&T to be nothing more, nothing less, than a fraudulent transfer of assets designed to defeat collection by AT&T of its lawfully tariffed charges. Section 2.2.4 A.2 of AT&T’s Tariff F. C. C. No 2 prohibits the use of service “with the intent to avoid the payment, either in whole or in part, of any of the Company’s tariffed charged by ….[u]sing fraudulent means or devices, tricks [or] schemes…..” 

187) AT&T Sept 1, 2016 comments pg. 32

Second, Petitioners do not even claim that they ever made a request to effectuate such a transfer, much less that AT&T refused such a request.

188) After the 2.1.8 traffic only transfer was not being processed petitioners did attempt to move several accounts by deleting them and PSE adding them. AT&T’s order processing manager Nancy Williams told petitioners that AT&T legal said for AT&T order processing department to be on the lookout for aggregators attempting to move accounts to CT 516 to get bigger discounts and Nancy said the orders per legal would never be processed. Nancy said something to the effect ---Mr Inga you know AT&T wants you out of business, why are you even trying to get bigger discounts you know legal will never allow it. As the above Charles Fash letter indicated AT&T was simply not allowing use of 3.3.1Q bullet 4. So AT&T’s statement that petitioners have never claimed attempting using 3.3.1Q Bullet 4 or the fact that its own counsel simply would not allow use of it is false. AT&T knows this as these EXHIBITs have been submitted multiple times in this 06-210 case file. In the initial Inga Companies 2006 filing the Charles Fash 3.3.1Q Bullet 4 denial letter to petitioner’s counsel Charles Helein was included. So when Joyce Suek advised in June 1995 that 2.1.8 was totally shut down petitioners tried to use 3.3.1Q bullet 4 but AT&T shut that section down also. Furthermore, petitioners tried to delete and add just a few locations and AT&T order processing manager Nancy Williams would not allow petitioners to do even that. There was simply no way AT&T was allowing accounts to move to 68%. When petitioners advised the locations that wanted the PSE 28% discount that AT&T refused to delete and add the account the location called AT&T and requested that its location be deleted from petitioner’s plan and moved to PSE’s plan. AT&T would not process the request from the business. The FCC needs to understand AT&T was simply not allowing these customers to get to the 68% plan as AT&T was going to violate its tariff in every way possible in order not to discount the end-user locations by 68%! Petitioners absolutely did try to also use 3.3.1Q bullet 4 but AT&T was simply not transferring accounts even a few at a time. Nancy Williams told petitioners that AT&T legal said to “be on the watch” for aggregators that try to delete accounts from their 28% plan and add move a “handful of accounts at a time” to either the 68% CT-516 discount plans owned by PSE’s Frank Scardino or Tele-Save’s CT 516 plan owned by Daniel Borislow. 
189) Having violated section 2.1.8 when AT&T had always processed 2.1.8 transfers in the past and now trying to move accounts to CT-516 via delete and add to get the 68% discounts was futile. If AT&T was willing to violate long standing tariff law under 2.1.8 it was going to violate all methods of moving accounts 68%. AT&T simply was not about to discount $54 million in billing by 68%. 



AT&T Sept 1, 2016 comments pg. 32-33
Third, the Commission relied on a directly analogous theory in seeking to justify its original conclusion that section 2.1.8 did not govern traffic-only transfers, and the D.C. Circuit squarely rejected that theory. Specifically, the Commission reasoned that the CCI-to-PSE transfer was “effectively” the same as two requests: “one by CCI to AT&T to decrease its traffic; and another by PSE to AT&T to increase its traffic.”121 Rejecting this logic, the D.C. Circuit pointed out that “proceeding by analogy does not change the fact that CCI and PSE did request a transfer . . . instead of dropping and adding traffic in separate transactions.” And, the court concluded that allowing CCI and PSE to proceed in that fashion would completely undercut the purpose of section 2.1.8. 

190) Petitioners did not proceed by analogy! Petitioners also tried to use 3.3.1Q bullet 4 and were not allowed. The Commission was absolutely correct that whether the accounts were transferred via 2.1.8 or deleted and added under 3.3.1Q bullet 4 the deleting and adding is a proper way to move accounts. If delete and add were used it would still result in the plans revenue and time commitment remaining with the non-transferred plans. Thus the task of the Commission was simply to evaluate whether under AT&T’s tariff it allowed locations to move without the plan as the FCC needed to evaluate AT&T’s sole defense of fraudulent use. The DC Circuits only task was to review whether 2.1.8 allowed traffic only to transfer and decide if the FCC was wrong in deciding that AT&T could not rely upon fraudulent use under 2.2.4.  
How the accounts moved without the plan still resulted in the non-transferred plans retaining the plans revenue and time commitment.  Under both location movement methodologies PSE would become responsible for bad debt on the locations on its plan and petitioners remained obligated for bad debt on the locations that remained on its not transferred plan.  
191) The DC Circuit simply corrected the FCC and declared that section 2.1.8 also allowed traffic only transfers without the plan. The DC Circuit decision did not conclude that locations can’t also be moved by deleting and adding as per 3.3.1Q bullet 4. 
192) In short the DC Circuit can only review what the FCC was tasked by the district court and by petitioners declaratory ruling requests to interpret. The DC Circuit decision was not a remand and the DC Circuit did not find fault with the Commission’s decision to deny AT&T’s sole defense of fraudulent use under 2.2.4. The Commission is free to again rule that not only could the petitioners move accounts via 2.1.8 but Petitioners were also entitled “to move the designated end-user locations by deleting the locations from petitioners plans and adding those locations to PSE’s plan.” There is nothing in the DC Circuit Decision that is at odds with this correct finding. 
193) The DC Circuit simply decided: Page 11
All we decide is that Section 2.1.8 cannot be read to allow parties to transfer the benefits associated with 800 service without assuming any obligations. 

Petitioners, AT&T and the FCC all agreed with this DC Circuit statement that you can’t transfer zero obligations. The DC Circuit explicitly noted that Petitioners were not involved in transferring no obligations as the DC Circuit explicitly referenced the only two obligations enumerated within section 2.1.8 that it advised the DC Circuit in its post oral argument brief that PSE was assuming: 



 194) DC Circuit 2005 Decision pg. 11 footnote 2: 
In a motion submitted after the argument, however, the Inga companies note that the only obligations enumerated by Section 2.1.8 are the “outstanding indebtedness for the service” and the unexpired portion of any applicable minimum payment period.” Intervenors Motion to Clarify and Correct the Facts of the Record at 4. 

195) The only thing the DC Circuit decided was that 2.1.8 does not allow zero obligations to transfer ----which AT&T, petitioners and the FCC all agreed with in 1995. The DC Circuit was correct in stating 2.1.8 does allow traffic only transfers. The DC Circuit decision does not state that the Inga petitioners engaged in a transaction in which it ordered no obligations to transfer—as the DC Circuit obviously understood it was petitioners position that all the obligations enumerated in 2.1.8 were only the two that 2.1.8 required to transfer on a traffic only transfer and those two were indeed transferred to PSE. It was simply not the DC Circuit’s position to review which obligations transfer as that was never a controversy or uncertainty in 1995. 
196) The DC Circuit Decision did not under the “all we decide” conclude that 3.3.1Q bullet 4 did not allow traffic to transfer without the plan. The Commission can also conclude AT&T violated its tariff by not allowing petitioners use of section 3.3.1Q bullet 4. 
197) AT&T Sept 1, 2016 comments pg. 33
Declaratory Ruling Request VI

“Did AT&T’s complete shutdown of section 2.1.8 to all traffic only transfers, of any quantities of locations transferred, to prevent all traffic only, non-plan transfers, constitute an illegal remedy or any other violation of section 2.1.8?”



AT&T Sept 1, 2016 comments pg. 33

This issue also falls outside the scope of the district court referral and is an improper candidate for a declaratory ruling proceeding because it involves factual disputes and is of merely academic concern. 


198) Point 1) The fact is this declaratory ruling request directly addresses AT&T’s sole defense of fraudulent use under section 2.2.4 and addresses Judge Bassler’s moot referral as to which obligations transfer under 2.1.8. AT&T’s 1995 assertion to Judge Politan was that AT&T was using section 2.2.4 fraudulent use to prevent what was a permissible 2.1.8 traffic only transfer based upon the percentage of locations that were being transferred. Shortly after the January 1995 traffic only transfers (CCI to PSE and Inga to PSE) AT&T was advised by the FCC during the Tr8179 substantial Cause pleadings that that section 2.2.4 did not prohibit a permissible 2.1.8 traffic only transfer. AT&T’s concern was that under section 2.1.8 the tariff mandated that the non-transferred plans revenue and time commitment do not transfer on traffic only transfers. 

199) So what AT&T did as per AT&T’s account processing manger Joyce Suek was to simply shut down all traffic only transfers under 2.1.8. as per a directive from the AT&T Counsel Charles Fash advised. 

200) Here as EXHIBIT P is the Joyce Suek fax cover page and the second page of the EXHIBIT is the Transfer of Service Agreement in which Mr. Swain was attempting a traffic only transfer to one of the Inga Companies plans. There are no factual disputes. The evidence is explicitly clear that AT&T completely shut down section 2.1.8 as Joyce Suek explained AT&T order processing manager Ms. Joyce Suek’s in June 1995 uses of the term “Partial TSA’s” means “traffic only” transfers under 2.1.8 Transfer Service Agreement (TSA).  

Al --Per our Conversation, 6/19; an original TSA is now required for transfer activity. Additionally, we “no longer” process partial TSA’s, the TSA must be for the whole plan. 

201) Here as EXHIBIT R are a couple of traffic only transfers that went through in 1993 and 1994 prior to AT&T totally shutting down 2.1.8 in 1995. By completely shutting down section 2.1.8 to all traffic only transfers there was no longer an opportunity to transfer less traffic so AT&T would no longer assert fraudulent use 2.2.4 to prevent a permissible 2.1.8 traffic only transfer. Any possibility to negotiate with AT&T as to “how much is too much” traffic to transfer without the plan was no longer possible as AT&T legal department simply ordered the complete shutdown to all 2.1.8 traffic only transfers!
202) The complete shutdown of 2.1.8 to traffic only transfers was used by AT&T as its remedy to stop 2.1.8 traffic only transfers because AT&T understood it could not rely upon its defense of fraudulent use. It was an illegal remedy that was used to resolve its “fraudulent use” concern. AT&T’s position that this declaratory ruling request is not in line with the 1995 district courts referral is simply trying to mislead as to what the actual controversy was in 1995. 

203) AT&T’s assertion that the current proceedings are about which obligations transfer under 2.1.8 was decided by the FCC’s January 12th 2007 Order as not expanding the scope of the original controversy of 2.2.4. fraudulent use. However, even if Judge Bassler’s 2006 referral question on which obligations transfer under 2.1.8 for traffic only transfers were considered------- it would still be moot, because AT&T totally shut down 2.1.8 traffic only transfers, --------so it obviously did not matter which obligations should transfer as no traffic only transfers were being allowed at all! 

204) Since AT&T totally shut down 2.1.8 to all traffic only transfers AT&T’s conduct was an illegal remedy that addresses both the Third Circuit referral and the 2006 Judge Bassler referral. It also addresses Judge Wigenton’s advice to petition the DC Circuit via writ of mandamus to order the FCC to interpret which obligations transfer under 2.1.8.  How was petitioners supposed to comply with whatever the obligations allocation was for traffic only transfers when section 2.1.8 was totally shut down to all traffic only transfers!
AT&T September 1, 2016 page 33: 
In the current proceeding, the matter at issue is whether the proposed CCI-to-PSE transfer, in which substantially all of the traffic under a CSTP II Plan would be transferred without the related plan obligations, complied with the requirements of section 2.1.8.

205) AT&T’s position is incredibly comical. The DC Circuit correctly ruled that 2.1.8 allows traffic only transfers and Judge Bassler referred the question: 
….. “to resolve the issue of precisely which obligations should have been transferred under 2.1.8 of Tariff No. 2” 

206) The Judge Bassler referral is moot as AT&T used an illegal remedy to totally shut down 2.1.8 no matter which obligations transfer. How was petitioner allegedly supposed to comply with AT&T 2016 alleged requirements of section 2.1.8 for traffic only transfers in 1995 when section 2.1.8 was totally shut down by AT&T legal department to all traffic only transfers? There are no factual disputes. The evidence is explicitly clear that AT&T completely shut down section 2.1.8.  
207) AT&T order processing manager Ms. Joyce Suek’s in June 1995 uses of the term “Partial TSA’s” means “traffic only” transfers under 2.1.8 Transfer Service Agreement (TSA).  
Al --Per our Conversation, 6/19; an original TSA is now required for transfer activity. Additionally, we “no longer” process partial TSA’s, the TSA must be for the whole plan. 


“No longer” obviously means AT&T used to process traffic only transfers but AT&T legal department totally shut it down! 

208) In EXHIBIT O AT&T’s counsel Charles Fash letter of July 7th 1995 asserted that 2.1.8 only allowed the transfer or the complete service (the plan) ---it did not allow traffic only transfers under 2.1.8:  

“I will address the "partial TSA" issue first in general and then with your clients express and announced intentions. The Transfer of Service provision of the tariff addresses the issue of transfer of service, not transfer of traffic by moving individual locations from one plan to another.  


209) The DC Circuit explicitly found 2.1.8 allowed traffic only transfers and thus AT&T’s complete shutdown of 2.1.8 to all traffic only transfers constitute an illegal remedy under AT&T’s tariff.[footnoteRef:14] [14:  The DC Circuit Decision stated on pg.8:
“Absent such reliance, the commission provides us with little reason why the plain language of Section 2.1.8 fails to encompass transfers of traffic alone.”

and the DC Circuit Decision stated on pg.10:

“As the foregoing discussion indicates, we find the Commission’s interpretation implausible on its face. First, the plain language of Section 2.1.8 encompasses all transfers of WATS, and not just transfers of entire plans.”

“In sum, the FCC clearly erred in ruling that Section 2.1.8 of AT&T Tariff FCC No.2 does not apply to a transfer of "traffic." DC Circuit Decision pg 11. 
] 

Charles Fash stated the only way to move accounts was delete and add as the FCC 2003 stated under 3.3.1Q bullet 4: 

“The proper way to move traffic (i.e. a subset of locations on a plan) between plans is to submit service orders to delete the locations from one plan and add the locations to another.” 


210) There is simply no factual dispute that AT&T used an illegal remedy by completely shutting down section 2.1.8 to any traffic only transfers no matter the size of the transfer and no matter which obligations were to be transferred. 
AT&T Sept 1, 2016 comments pg. 33-34

In the June 30 Petition, Petitioners and 800 Services claim that after AT&T refused to process the proposed CCI-to-PSE transfer in January 1995, they learned in June 1995 that AT&T had “shut down” all traffic-only transfers. The June 30 Petition does not explain, however, how AT&T’s conduct after the denial of the proposed CCI-to-PSE transfer could have affected Petitioners (or 800 Services).


211) Petitioners certainly did explain how AT&T’s conduct of shutting down 2.1.8 affected petitioners. AT&T’s 1995 assertion was that too much traffic was being transferred as AT&T asserted its sole defense of fraudulent use. AT&T’s shut down of 2.1.8 prohibited petitioners from transferring less traffic or allegedly complying with whatever AT&T claims 2.1.8 mandated for obligations transferring for traffic only transfers. 
You can’t comply to 2.1.8 when all traffic only transfers under 2.1.8 were totally shut down no matter which obligations were being transferred and no matter the quantity of accounts and or revenue that was transferred!  

212) AT&T Sept 1, 2016 comments pg. 34
Insofar as Petitioners assert that AT&T refused all traffic-only transfers after it denied the proposed CCI-to-PSE transfer, that assertion simply means that, after January 1995, AT&T treated all others no better than it treated Petitioners, CCI, or PSE in January 1995. Such equal treatment is not a basis for a discrimination claim. 

213) This declaratory ruling request has nothing to do with petitioner’s discrimination claims. It has to do with AT&T’s declaration to petitioners that it completely shut down section 2.1.8 to traffic only transfers of any quantity size no matter which obligations were to be transferred as its remedy to prevent all traffic only transfers. The declaratory ruling request has to do with using AT&T’s illegal remedy due to the fact that AT&T’s sole defense of fraudulent use under 2.2.4 could not be used to stop what AT&T advised Judge Politan was a permissible petitioner traffic only transfer under section 2.1.8. 
214) Additionally, when AT&T’s Joyce Suek and AT&T counsel Charles Fash announced that AT&T “no longer” allowed traffic only transfers under 2.1.8 that obviously means there was an announced change in the terms and conditions of section 2.1.8. AT&T announced the change in the terms and conditions of section 2.1.8. but did not file any tariff modification with the FCC. 
215) When AT&T changed the terms and conditions of section 2.1.8 by no longer allowing any traffic only transfers it was obviously an objection of AT&T’s reseller customers. Thus when AT&T entered into the FCC’s October 1995 Order it was mandated under that Order to file a substantial cause pleading within 6 days to meet the substantial cause test. 
AT&T’s illegal remedy not only is a violation in and of itself but was a clear violation of the FCC’s October 1995 Order mandating that AT&T meet the substantial cause test. The FCC October 1995 Order addressed the very self-serving tariff interpretations AT&T was engaged in without meeting the substantial cause test. 
216)  AT&T Sept 1, 2016 comments pg. 34
On the other hand, to the extent Petitioners suggest that, but for the alleged “shut down,” they would have sought to transfer smaller quantities of locations in connection with the transfers at issue, they have provided no evidence that they ever tried to do so. Consequently, AT&T’s alleged later refusal to process certain unspecified traffic only transfers under section 2.1.8 is irrelevant to Petitioners and 800 Services.

217) Petitioners obviously did provide evidence from both AT&T’s order processing manager Joyce Suek and AT&T counsel Charles Fash EXHIBITs with the Darin Swain denial. Petitioners obviously did attempt to do smaller traffic only transfers and of course that is how it became aware of AT&T’s complete shutdown of section 2.1.8 to all traffic only transfers. Based upon these smaller traffic only transfers submitted petitioners received its response from AT&T that AT&T “no longer” allowed traffic only transfers under 2.1.8. no matter how many locations were attempting to be transferred and no matter which obligations were being transferred. Joyce Suek simply said AT&T no longer allowed traffic only transfers---not that AT&T will allow them if less traffic is transferred. Charles Fash simply said 2.1.8 did not allow traffic only transfers and said only 3.3.1Q bullet 4 allowed account movement. 
218) AT&T Sept 1, 2016 comments pg. 34
Moreover, Petitioners’ assertions about how AT&T responded to requested traffic-only transfers after January 1995 involves undeveloped or disputed facts.
AT&T has presented zero disputed facts because there are none. The facts are explicitly clear—AT&T completely shut down section 2.1.8 to all traffic only transfers. There was no evaluation of how many accounts were to be transferred or which obligations were being transferred. AT&T’s conduct was simply a violation of section 2.1.8 and an illegal AT&T remedy used to stop locations from being directly transferred to deeper discount plans—it is as clear as can be. 
219) The DC Circuit Court has found that the January 1995 version of section 2.1.8 allowed traffic only transfers and the FCC’s January 12th 2007 Order confirmed that 2.1.8 was one account movement method. Petitioners became aware of AT&T’s total shut down of 2.1.8 in June 1995 and then it again was confirmed by AT&T counsel Charles Fash in his July 1995 letter------ but AT&T probably shut it down right after petitioners January 1995 traffic transfers as AT&T had ne defense to prevent 2.1.8 transfers. AT&T withdrew Tr8179 on February 14th 1995 when the FCC advised AT&T that it could not use 2.2.4 fraudulent use to measure intent to stop a 2.1.8 transfer.  So the only way AT&T had to stop movement of accounts to the 68% CT 516 plans was to violate its tariff by completely shutting 2.1.8 down to all traffic only transfers.  
220) In any event AT&T made no tariff revisions to section 2.1.8 after January 1995 through the June 1995 notification that 2.1.8 was totally shut down.  AT&T’s illegal remedy solution of totally shutting down 2.1.8 was an AT&T illegal remedy until Tr9229 became effective. Tr9229 was AT&T’s actual prospective tariff change of mandating security deposits against potential shortfall based upon the amount of revenue on the locations transferred away from the non-transferred plans revenue commitment. It further confirmed under 2.1.8 that plan obligations do not transfer on a traffic only transfer.  
221) The illegal remedy of totally shutting down 2.1.8 was needed by AT&T’s to stop large traffic only transfers to deeper discount plans as AT&T had no tariffed remedy. AT&T counsel Richard Meade certified to Judge Politan that the Tr9229 filing would be prospective only and thus AT&T could not rely upon Tr9229 to stop the January 1995 traffic only transfers under 2.1.8. AT&T’s total shut down of 2.1.8 was indeed an illegal remedy and violation of 2.1.8. Given the fact that the DC Circuit stated and the FCC January 2007 Order agreed that 2.1.8 allowed traffic only transfers and AT&T unlawfully shut down 2.1.8 there does not need to be any further fact finding. AT&T simply decided to shut down 2.1.8 to traffic only transfers no matter which obligations were being requested to be transferred and no matter the percentage of accounts leaving the non-transferred plan. 

222) The DC Circuit found that the January 1995 version of section 2.1.8 allowed traffic only transfers and thus it confirms AT&T’s total shut down of 2.1.8 was a violation of 2.1.8 and an illegal AT&T remedy. 


The DC Circuit Decision Plaintiffs pg.8:

“Absent such reliance, the commission provides us with little reason why the plain language of Section 2.1.8 fails to encompass transfers of traffic alone.”



DC Circuit Decision stated on pg.10:

“As the foregoing discussion indicates, we find the Commission’s interpretation implausible on its face. First, the plain language of Section 2.1.8 encompasses all transfers of WATS, and not just transfers of entire plans.”

DC Circuit Decision pg 11.

“In sum, the FCC clearly erred in ruling that Section 2.1.8 of AT&T Tariff FCC No.2 does not apply to a transfer of "traffic." 

AT&T Sept 1, 2016 comments pg. 34
Finally, even if Petitioners or 800 Services could show that, prior to the proposed January1995 transfers at issue here, AT&T permitted some types of traffic only transfers under section
2.1.8, that would not establish that the subsequent enforcement of the tariff constituted an illegal remedy.

223) What “subsequent enforcement” is AT&T referring to? AT&T as per its order processing manager Joyce Suek and its counsel Charles Fash completely shut down 2.1.8 to all traffic only transfers. AT&T’s “subsequent enforcement of the tariff” was that section 2.1.8 was no longer available to be used for traffic only transfers ---no matter the size of the transfer and no matter which obligations were to be transferred! Joyce Suek and its counsel Charles Fash were explicit in their statements that use of 2.1.8 was no longer being allowed for traffic only transfers. AT&T’s subsequent enforcement to the January 1995 traffic only transfers at issue was simply section 2.1.8 was unlawfully being shut down—PEROID! 



224) AT&T Sept 1, 2016 comments pg. 35
Declaratory Ruling Request VII

“Under the FCC’s October 1995 Order AT&T was ordered to file with the Commission, within 6 days a substantial cause pleading to meet the substantial cause test when AT&T customers objected to the following 2 tariff sections: 1) Transfer or Assignment of Service and 2) Discontinuation With or Without Liability. Does AT&T’s failure to comply with the FCC 1995 Order to timely file and meet the substantial cause test preclude it from raising any defenses under these tariff sections?

225) AT&T Sept 1, 2016 comments pg. 35

As AT&T explained above in response to Declaratory Ruling Request I, the October1995 Order has no application to the matters at issue in this proceeding. That Order imposed certain filing requirements on AT&T in the case of proposed modifications to its tariffs.


Correct the FCC’s October 1995 Order imposed substantial cause test filing requirements within 6 days on AT&T when there was an objection to any tariff change. Therefore, any tariff revisions made by AT&T from the effective date of FCC’s Oct 1995 Order that resellers objected to AT&T’s interpretation of the terms and services, required AT&T to file at the FCC to meet the substantial cause test. 
226) Point One: AT&T’s counsel Charles Fash and AT&T order processing manager Joyce Suek stated that AT&T “no longer” did traffic only transfers. This substantially changed the terms and conditions of section 2.1.8 and totally shut down 2.1.8 to all traffic only transfers. Therefore, when AT&T entered into the FCC’s October 1995 Order, AT&T was obligated to file within 6 days a substantial cause pleading at the FCC to meet the substantial cause test as there was substantial objection to AT&T’s change in section 2.1.8’s terms and conditions. A change in the terms and conditions of a tariff section 2.1.8 even though there is no change in the actual language of 2.1.8 still constitutes a change that in the case at hand required AT&T to meet the substantial cause test. Simple---AT&T failed to file at the FCC and the FCC needs to determine AT&T is precluded from raising any defense under section 2.1.8. If AT&T had filed in 1995 there would have been an FCC answer and AT&T would not have been able to vacate the March 1996 Judge Politan district court decision on primary jurisdiction grounds. 

227) Point Two:  AT&T made changes several changes effecting section 2.1.8 within the FCC October 1995 Order time period of one-year to mandate AT&T meeting the substantial cause test. The following is the scam AT&T pulled on NJFDC Judge Wigenton in March 2016 and how it relates to the October 1995 FCC Order.   

AT&T’s 3.21.16 brief to the NJFDC page 34:
                                                                                                                                                                                                 Plaintiffs nevertheless base their contrary assumption on the fact that the Court was asking “about transferring obligations in reference to the CCI-PSE transfer.” Pls. Br. at 8. But Transmittal 9229 would have had prospective effect only, and so would not have governed the CCI/PSE transfer at all.

228) While the question of which obligations transfer under 2.1.8 was appropriately determined by the FCC January 2007 Order as a moot issue however if this was AT&T’s actual position at the time AT&T needed to meet the substantial cause test. The FCC would have advised the district court that the general terms and conditions of 2.1.8 still apply. 

229) The AT&T tariff change that required security deposits against potential shortfall on substantial traffic only transfers are covered by the FCC’s October 1995 order and thus AT&T needed to meet the substantial cause test. 

AT&T September 2016 FCC comments pg.35 

It has no application or relevance to AT&T’s efforts to enforce pre-existing tariff provisions, which is all that is at issue here and before the district court.


230) AT&T 2.1.8 changes are within the FCC October 1995 Order. Since AT&T’s is claiming that it was its position after the October 1995 Order that the fundamental terms and conditions of section 2.1.8 did not apply to petitioners—AT&T advised NJFDC “did not govern” ---only because petitioners were grandfathered exempt from posting security deposits against potential shortfall ---this would have constituted an obvious objection under the FCC October 1995 FCC Order. Petitioners understood that the general terms and conditions applied to section 2.1.8 that plan obligations (revenue and time commitment) don’t transfer on a traffic only transfer the same way these plan obligations did not transfer to PSE in January 1995. AT&T counsel in 2016 was able to bamboozle Judge Wigenton into believing that the fundamental terms and conditions of 2.1.8 that plan obligations don’t transfer on traffic only transfers did not hold true ---------only because AT&T’s counsel Richard Meade in 1995 conceded in his certification to district court Judge Politan that the 2.1.8 tariff change requiring security deposits on substantial traffic only transfers was prospective to petitioners Jan 1995 traffic only transfers.   

231) Since AT&T claimed to Judges Bassler and Judge Wigenton that it was AT&T’s position during the FCC’s October 1995 Order period that AT&T’s 2.1.8 revision did not govern the general terms and conditions of 2.1.8 this would be an obvious petitioner objection.  This would have obligated AT&T under the FCC 1995 Order to meet the substantial cause test. 

232) An AT&T filing at that time would have provided clarification for the district court Judge Politan that 2.1.8 does allow traffic only transfers and AT&T’s security deposit against potential shortfall was its prospective fraudulent use solution and AT&T would have not been able to vacate Judge Politan on primary jurisdiction grounds. The FCC would have advised the district court that the general terms and conditions that plan obligations do not transfer on a traffic only transfer did not change from the January 1995 version of section 2.1.8. 

233) An AT&T substantial cause test filing to the FCC would have led to the Commission advising the district court Judge Politan that the 2.1.8 change of adding security deposits against potential shortfall only applied to prospective traffic only transfers. The key is the FCC would have determined that the 2.1.8 change was AT&T’s fraudulent use solution as the FCC would have advised that AT&T could not rely upon fraudulent use under 2.2.4 to stop a permissible 2.1.8 traffic only transfer. 

234) Thus AT&T’s failure to file the substantial cause pleading within 6 days to meet the substantial cause test would have no doubt brought additional clarity for the district court.  At minimum an FCC substantial cause test ruling in 1995-1996 would have prevented AT&T from asserting to the Third Circuit that Judge Politan’s March 1996 Decision should be vacated on primary jurisdiction grounds as the FCC should have already have ruled prior to the March 1996 second Judge Politan decision and Third Circuits 1996 referral. We will never know what the FCC would have stated but we do know that AT&T intentionally did not file at the FCC to meet the mandated substantial cause test. Thus it must be decided that AT&T’s failure to file precludes AT&T from raising all defenses as per section 2.1.8. 

235) Point Three: 
The FCC October 1995 Order EXHIBIT A covered all changes to AT&T’s tariffs and there were changes to section 2.2.4. during the FCC’s October 1995 Order.  AT&T’s interpretation was that 2.2.4 could be used to prohibit a permissible 2.1.8 traffic only transfer. Such an interpretation of the terms and conditions of section 2.2.4 affected the 2.1.8 January 1995 traffic only transfers.  A required AT&T FCC filing on 2.2.4 would have brought needed district court clarification for AT&T’s reliance on 2.2.4 to prohibit a 2.1.8 permissible transfer. AT&T’s 2.2.4 and 2.1.8 tariff changes covered by the October 1995 Order were AT&T’s concession that AT&T could not use section 2.2.4 to prohibit a permissible 2.1.8 traffic only transfer. Obviously if AT&T could have relied upon section 2.2.4 to stop a 2.1.8 traffic only transfer AT&T would not have needed to prospectively revise 2.1.8 to include security deposits against potential shortfall. AT&T’s failure to meet the substantial cause test under the FCC’s October 1995 Order was required as petitioners position was 1) that there was no change in the terms and conditions between the January 1995 and later versions of section 2.1.8 as 2.1.8 always allowed traffic only transfers and the plan commitments remained with the non-transferred plan and (2) fraudulent use could not prohibit a 2.1.8 traffic only transfer and (3) The discontinuance with or without liability sections June 17, 1994 exemption did not mean only 1 restructure to become a post June 17, 1994 plan.  
236) If the FCC had ruled during the FCC’s October 1995 Order in AT&T would not have been able to scam Judge Wigenton and advise her Court that the general terms and conditions of the 2.1.8 “did not govern” petitioners and Judge Politan would have had confirmation that AT&T could not use 2.2.4 and ---as per AT&T counsel Richard Meade instead protected itself by prospectively adding security deposits against potential shortfall. An AT&T filing on 2.1.8 would have clarified to Judge Politan that AT&T could not use 2.2.4 to “gauge intent” and 2.2.4 could not prohibit a permissible 2.1.8 traffic only transfer. [footnoteRef:15]  [15:  AT&T counsel Meade page 5-6 para 11
“In particular we discussed an alternative approach by which AT&T's concern would be met by requiring a deposit (either in cash or by letter of credit) in the amount of the projected shortfall charge that would apply as a result of the location transfer. The FCC was receptive to this approach, but noted that it would represent a significant change from the pending filing and that it would be appropriate to make that change as a new transmittal, thereby providing interested parties with a new opportunity to state objections. The Commission asked that AT&T withdraw Transmittal 8179 and submit the new approach as a new filing.”

“On October 26th 1995, AT&T Corp. filed Tariff Transmittal No 9229 with the FCC. Transmittal No 9229 addresses the problem implicated in the CCI-PSE transfer--- the segregation of assets (locations) from liabilities (plan commitments) pg.7 para 15:

The Deposit for Shortfall Charges included in Transmittal No. 9229 is a “new concept” that meets AT&T's business concern more directly, without addressing the question of intent. Because this is new, it will apply only to newly ordered term plans, and so would not be determinative of the issue presented on the CCI/PSE transfer. pg.7 para 16

] 

237) Point Four: 
AT&T inflicted shortfall and termination charges against petitioners in June 1996. As of June 1996 AT&T had been under the October 1995 FCC Order for 8 months.  AT&T knowing there was strong objection to applying penalties against pre June 17th ordered plans---AT&T was obligated under the October 1995 Order to meet the substantial cause test prior to inflicting charges in June 1996 against the petitioners plans. 

238) AT&T also violated the FCC October 1995 Order by inflicting shortfall and termination charges against 800 Services, Inc.’s plan in November 1995. AT&T’s failure to meet the FCC’s Oct 1995 substantial cause test on tariff revisions that were obviously objectionable must be determined that AT&T is precluded from raising any defenses under section 2.1.8 and Discontinuation With or Without Liability. 
AT&T conceded …AT&T Sept 1, 2016 comments pg. 35
That Order imposed certain filing requirements on AT&T in the case of proposed modifications to its tariffs. 

239) Yes, the FCC October 1995 Order imposed certain filing requirements on AT&T in the case of proposed modifications to Discontinuation With or Without Liability its tariffs. AT&T’s interpretation that its customers were only allowed one post June 17, 1994 restructure despite being within 3 year commitments was an obvious objection that mandated meeting the substantial cause test. AT&T failed to file and thus any AT&T defense that its shortfall and termination charges were permissible to 800 Services, Inc in November 1995 or to the Inga Companies plans in June 1996 is prohibited.   

240) Point Five: AT&T made changes to section 2.1.8 during the October 1995 Order substantial cause test period which addressed the 15 days filing requirement within section 2.1.8 (c).  When AT&T makes revisions to its tariffs it indicates with use of symbols whether it’s a clarification of the existing terms and conditions or a change in the terms and conditions.  The symbols used on post 2.1.8 versions under the FCC’s October 1995 Order of 2.1.8 indicate the January 1995 version of 2.1.8 mandated that AT&T was obligated to process the transfer in January 1995 if it did not issue a written denial within 15 days. 
241) AT&T is claiming today as it did during the versions of 2.1.8 covered by the FCC October 1995 Order, that these 2.1.8 revisions did not confirm that AT&T was required to process the transaction in January 1995 if not denied in writing by the 15th day. Such an AT&T interpretation of 2.1.8’s terms and conditions in November 1995 and May 1996 would have been covered by the October 1995 FCC Order. Given the fact that there was strong objection from petitioners that the 15-day clause under 2.1.8 (c) was a 15-day deadline to process the transfers, AT&T was required to meet the substantial cause test. 
242) The FCC would have advised in November 1995 that the symbols used when tariffs are changed indicated whether the change is simply a clarification of what the terms and conditions have been or whether there was an actual change in the terms and conditions which typically becomes prospective within 15 days.  The bottom-line is there was an obvious objection in November 1995 and May 1996 regarding the 15 days’ clause at 2.1.8(c).  Judge Politan’s district court would have had FCC confirmation in 1995 that the January 1995 2.1.8 version of 2.1.8 required the transfer be processed. AT&T’s 1995 failure to meet the substantial cause test means AT&T is precluded from raising ant defenses as per 2.1.8.(c). 
243) Even without use of the symbols AT&T still needed to file a substantial cause pleading on the 15 days’ clause at 2.1.8 (c). AT&T’s interpretation of the terms and conditions for 2.1.8 (c) was in January 1995 and during the October 1995 Order period and still is today ----that it was not a requirement that it process the transaction if it didn’t provide a written denial. AT&T’s interpretation of the terms and conditions for the January 2.1.8 version of 2.1.8 were and still are objected to by petitioners. When AT&T made changes to 2.1.8 (c) during the FCC October 1995 Order period it required meeting a substantial cause test. AT&T’s failure to file prohibits AT&T from relying upon its position that 2.1.8 (c) was not a requirement to process the transfers unless a written denial was provided within 15 days.  
244) AT&T Sept 1, 2016 comments pg. 36
The substantial cause test applies only when a carrier seeks to make changes to its tariff, not when it seeks merely to enforce a currently effective tariff. Finally, it is nonsensical to contend that the requirements of an FCC order that did not become effective until November 1995 could have any bearing on transfers that were proposed in late 1994 and early 1995. 
245) The changes to Transfer of Service and Discontinuation with or Without Liability sections were made after October 1995 (during the period covered by the FCC’s October 1995 Order) and AT&T’s interpretation of the terms and conditions of these changes were still objectionable to petitioners despite the transfer beings done in January 1995. The traffic only transfers were obviously still pending as AT&T did not process the order! Judge Politan’s second decision wasn’t even until March 1996! The AT&T /CCI settlement agreement shows the plans weren’t even terminated until July 1997 so the plans were still in existence throughout the year long FCC October 1995 Order time period. AT&T’s position that the transfers were “proposed” in January 1995 ----prior to the October 1995 Order is not relevant as the controversy and uncertainty persisted during the October 1995 substantial cause test requirement. The FCC’s October 1995 Order does not at all require that the substantial cause test be predicated on a particular transaction so it does not make a bit of difference that the traffic transfers took place in January 1995 and the penalty infliction took place in November 1995 for 800 Services, Inc and June 1996 for the Inga Companies.
246) The fact that the traffic only transfers were proposed prior to the FCC’s October 1995 Order is not relevant.  The tariff changes and clarifications made to AT&T’s tariff within the period covered by the FCC’s October 1995 Order continued to be were hotly debated. The FCC’s October 1995 Order only requires that tariff changes were made during the FCC’s October 1995 Order period are objectionable ---it does not dependent on any transaction no less what time the transaction took place. AT&T was simply required to file when changes were made to any tariff sections that were objected to. Filings should have been made in 1995 and 1996 that would have provided great clarity to the district court and prevented AT&T from vacating Judge Politan based on primary jurisdiction.  AT&T simply failed to meet the substantial cause test. 
247) AT&T also made changes to its Discontinuation With or Without Liability section that were covered by the FCC’s October 1995 Order. Thus when AT&T asserted in June 1996 that it believed the terms and conditions mandated only 1 restructure within the 3 year CSTPII/RVPP plan this was an obvious objection. Therefore, the FCC’s October 1995 Order required AT&T to meet the substantial cause test before applying shortfall and termination charges in November 1995 to 800 Services, Inc.’s plans and June of 1996 to the Inga petitioners plans. So if AT&T’s bogus argument that the FCC’s October 1995 Order was dependent upon a transaction time---what excuse does AT&T have when the shortfall and termination charge infliction in June 1996 was right in the middle of the FCC’s October 1995 Order 1-year period?  
248) AT&T Sept 1, 2016 comments pg. 36
Finally, it is nonsensical to contend that the requirements of an FCC order that did not become effective until November 1995 could have any bearing on transfers that were proposed in late 1994 and early 1995.  

Notice AT&T only mentioned the traffic transfers but did not mention the shortfall inflictions to 800 Services, Inc and Inga Companies were within the FCC October 1995-year period and tariff changes were made to this section during this period. 
249) AT&T conceded there was an FCC filing requirement when there where tariff changes within the FCC’s October 1995 Order period of 1 year. There were multiple changes made to the discontinuation with or without liability section during this period. There was an obvious objection to AT&T’s imposition of shortfalls and termination charges due to AT&T self-serving interpretation of the duration of the immunity period provided by the June 17, 1994 exemption. All the requirements are there under the October 1995 Order for AT&T to have filed a substantial cause pleading within 6 days to meet the substantial cause test. The FCC therefore needs to determine AT&T is precluded from raising any defense that shortfall and termination charges imposed were permissible as AT&T failed to file under the FCC October 1995 Order. The FCC must determine that AT&T is precluded from raising any defenses under:
 (A) fraudulent use
(B) 2.1.8 (both obligation allocation issues and the 15 days’ denial in writing requirement, 
(C) Discontinuance With or Without Liability/Pre June 17, 1994 
as controversies and uncertainties and many objections prevailed during the FCC’s October 1995 Order period as each of these sections were changed during the period and the case was still pending and being argued in the NJFDC and Third Circuit during the period covered.
CONCLUSION
Petitioners want thank the Commission for allowing a very small business man the ability to have a forum where it can make its case for what has been a great injustice on not only my small business but the American public. The Commission knows AT&T did everything possible to put its resellers out of business. American business suffered as there was less competition and businesses were not able to enjoy the discounts provided by the resellers. There is lots of blame to go around as to the reason why this case has taken 21 years and counting; however, the evidence presented herein and the evidence that is already included within the 06-210 case appears conclusive to finally end AT&T’s intentional fraud. 
Al Inga President 
Group Discounts, Inc.
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IT IS FURTHER ORDERED that the Plaintiffs, no later than
August 1, 2006, file an appropriate proceeding under Part I of
the FCC’s rules to initiate an administrative proceeding to
resolve the issue of precisely which obligations should have been
transferred under § 2.1.8 of Tariff No. 2 as well as any other
issues left open by the D.C. Circuit’s Opinion in AT&T Corp. v.

Federal Communications Commission, 394 F.3d 933 (D.C. Cir. 2005).

/s/ WILLIAM G. BASSLER
WILLIAM G. BASSLER, U.S.S.D.J.
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This Agreement is entered into as of the 1st day of July, 1997 ("Effective Date") between AT&T
Corp., a New York Corporation having a place of business at 295 North Maple Avenue, Basking
Ridge, New Jersey ("AT&T") and Combined Companies, Inc. (*CCI" or *CUSTOMER®), a

Florida Corporation having a place of business at 7061 West Commercial Boulevard, Suite 5K,
Tamarac, Florida (“CUSTOMER").

WHEREAS, CUSTOMER subscribes to certain tclecommunications services (the

"Services") pursuant to AT&T F.C.C. Tariff No. 2 ("Tariff 2"), under CSTP 1l Plan numbers
2430, 2829, 3124, 3524, and 3663 ("the Plans");




