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A}:pendi.x A: sections 12 and 19 of the 1992 cable Act
AJ;:penclix B: Initial Regulatory Flexibility Analysis

1. On October 5, 1992, Congress enacted the cable Television Consumer



~-~-- -----_.--.~

l. ~

Protection and Ccxrpetition Act; oe 1~92:("199t~le Act,,).1 This Notice of
Propose<iRule Making seekS~carment on' the camtission's iIrplementation of
sections 19 and 12 of the 1992 cable .Act, which 'amend ~. carmunications .Act of
1934 by adding new :sections 628 and 616, respectively. First, theNot;ice
addresses the provisions of section 628 regarding unfair or discriminatory
prace-ices· in the sale of .cable prograrrmi.n<J. Section 62.8 is intended· to foster
the deVelopnent of cCatp!tit'ion to traditi6nal CCible ~ systems by P~9rlbing

regulations that. govem the access b¥ carpE!t~ miltichanriel systeillS to' cable
programning Serv1ces. The Notice then a<Xiresses the provisions 'of section 616
that require the CaTmission to adopt regulations that govern agreements between
cable systems -- or other ImJltichannel video prograrmdng distr.i.b¢ors --. and
the prdgramning services they. distribute. These regulations-on progranming
carriage agreerrents are intended to prevent cable. systems ~ fran taking undue
advantage of prograrmdng vendors through various practices, including coercing
the vendors to exchange ownership interests, or exclusive distribution rights in
exchange for carriage.·.·· tn' this .proceeding,' as We develop regulations
pertaining to program access and carriage agreements, we seek to serve the
congressional intent to prohibit unfair or anticoo1;)etitive actions without
restraining the amount of ImJltichannel programning available by precluding
legitimate business practices cornnon to a cacpetitive mar~tplace.

II. IWI«RXH>

2. The 1992 cable Act and its legislative history3 indicate that COnaress
has found that the cable televisiOn industry;: is highly concentrated. 4 Congress
also has concluded that excessive concentration could inhibit the entry of new
prograrrmers into the cable industry, thus reducing the number ofmeQia voices
available to consurrers ~5 Moreover, Congress has found that the cable industry
has becane vertically integrated in that cable systems and progranmers are

1 cable Television ~Protectionand COOpetition Act of 1992,
Pub. L. No. 102-385, 106 stat. (1992). .

2 For the .convenience of carmen.ting parties, the specific statutory
provisions are attached.in AWendix A. .

3 House Coomittee on Energy and CcmIerce, H.R. Rep. No. 102-628 (House
Report), 102d Cong., 2d sess. (1992); senate Coomittee on ec:mnerce, SCience,
and Transportationi S. Rep. No. 102-92 (5enateReport), 102d.Corig., 1st 5ess.
(1991); House Ccmnittee on Energy and COIraerce, H.R. Rep. No. 102-862
(Conference Report), 102d Cong., 2d Sess. (1992), reprinted at Cong. Rae.

H 8308 (sept. 14, 1992).

4 For exanple, the House Report observes that the largest ImJltiple system
operator (MSO), 'I'CI, controls access to almost 25 percent of the nation's cable
subscribers. House Report at 42.

5 1992 cable Act, section 2 (a) (4) .
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often;C~y,.~.6',~ '~:~rt,ri~~"~t".'~~9~~,tC;>'theNati~
cable Televisl~'As$Oc:iation '(tCl'A)" 3r of ~, 6Sr nationallY q;lJ.vered cable
networks have sare 'OWnership affiliation with.'Cc¢)l~'pPe,ra1;:prs.

~. In draft~ the 1992' cae~e Adt, Corlgress ~as~cerhed'that increased
horizontal' concentration and vertical integration in the cable in<:;1stry have
created an imbalance o.f~r",,~ ~t.,.~;.~e opfj!rators and program
vendors and between cabl~ operators arid their rmJltichannel carpetitors <.J...&..,
other "cabl~ ,s;i~tems" direct, br<:)~dcastSCitelli1:~ ,(J;>~) ,."P,~V~~s.~!sa~~:1rte
master aptenM't.elevision ,(SMA'IV) systems,. ''Wi:rt!less'c8bl~'oPE!rators,' m.) .
Therefore, ,Congress has concluded, that vertica:).ly, integratec,i P+09X'aIn suppl~ers

have the.u;centive and abil~ty tc.',fa~r the~i~~filia~'cabl~ opez;ators Over
otherrmJltJ.channel pf'OgraIt'llUIlg. dist:r:ibutor~ ~ ,," '

4. Congress' has talso C?n~l~~t ~rtieatly·1nt~~ted.~<$le6perators
have the incentive and'.'abJ.lity to "favoraffilia.ted' ptogramrers over " '
unaffiliated prOgranmers ,With reSpect ito grantir).g, eat-riageon t1)eir syst~.
As a re~lt, cable operators orpr~anmers that,cottpetew;l.t$ ~vert~cal,ly.
integrated" entit~es'may suffer hann to theexter1t t,hat they QQ not. reeeiv,esuch
favorable terms. COngress. also ~~ ifo.un<i tha~~on~~t:ili~t~ progr~s are
sometines required 'to grant 'cable operat,?rsex~liliji,~,rigllts'to progranming, a
financial interest in the :progranlning,' or s~ other ,a.dd;f.tiqnal consideratrion
in return for carriage on the cable system. .'

, , ',

5. MUle the 1992 cablekt establishes piov~siOO$'9bverriingprqgr~ aqcess
and carriage agreements, Congress,alsoreeogrtizE!tr th~t wrtiqarfrltegration of
cable systems and progrannung vendors, as we'll 9$ horizontal .concentration in

,. ,. . . . . ~, ..," """'. (

6 For exanple, the senate' RePort notes that' V'iacarr owMPI'09t:~
services such as MI'V, Showti,rre and Nickelodeon, and also owns Viacan Cable
Systems, and that Tel has financial inte;-ests in American t-fovie Classics, the
Disc;;overy Chanllei, r;pc and Encore'~ ~ \Senate ~rtat 25'~ ,

7 House Report at 41.

8 1992 Cable Act, Section 2 (a) (5). .5:ee..~, .senate ReP,ort a1: ~4; House
Report at 41-45. The legislative history shOWs testfrnony" of' practices that
extend exclusive rights for '!Nr" to certain distributors, whilelcu;;ger cable
operators have ,obtained discounts'Ior Turner' p;-~arnni.rtg that ~ unavailable
to smaller, multichannel video' providers., 'S=Senate ,F.$port at ~,6. In Regort.
in ~ Docket No. 89"':600, 5 FCC Rcd 4962 (1990) n990Cabl~~),~the
Ccmnissionsimilarly,concluded that.:tile';caJ51e television industry has becane
increasingly concentrated and vertically tntegrated/ thUs providing MSOs and
vertically integrated cable operators the'potent'ialto pUrsueantiCCll'petitive
actions againstprogranming'setvicesor ~ing nuiltichannel providers. The
1990caQleReportUso founG anecdotal eVictence 'that,seoehave'indeedusect tbis
potential, anticonpetitively ~ ,~ 1990 Cgble ,RePort at 5006, 5008, and 5021.

9 i992~le Act, section 2 (a) (5) .
,.' j '::'" '~,:"

10~ Senate Report at 24; 'HOuse RepOrt at"42.
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6_ section 19 ot the 1992 cable Act amends T.i.t1e VI of the CCJrmJnications
Act of 1934 by ~ting' section 628, which ..~ for the pnpose of:
(1) praooting the public interest by incz.oeasing' CQlPIt;ition and diversity in
the llI.l1tichannel video PIlO91~marketi(2) increasing the availability of
satellite cable and broadcast progralQlli.ng. to pereons in rural .and other areas
that are not current.ly able to reQeive such m:aaranmina; and (3) encouraging
the developnent of c:;CIII'l'I.1n1eati~ tecbn()logiee: 12 'fo ~lish these
pnposes, section 628 (b) makes .it unlawful. fo~ a "cable operator, a satellite
cable programninq vendot: in which a~le cprato~ ~ ~ attributable
interest, or a satellite br<>adcaat~~r" to engage in "unfair
methods of carpetition or ~air or ~ive ~$ or practices" whose pnpose
or effect is to "hinder significantly" or to "Drevent" delivery of progranming
by rm.l1tichannel videoprogranm!nq dist:db.1tors-.13 -'Ihe law provides greater
specificity in the subs4!ctions that follow and~ the Carmission to
adopt iJrplementing ~ions "to specify particular conduct t.hat is
prohibited" under this section. At the out_, in developing a proper
interpretation of this provision and in 4nPl~ing the regulations required,
we enphasize the inportance. Of arriving at a qorrectunder$tan:!inq of the
Congressional objectives. Accordingly, this is the first matter on which we
seek ccmnent.

7 _ Fran the structure of S$Ction 628 as well as the legislative history, it

11 ~ House Report at 41.

12 1992 Cable Act section 628 (a) •

13 section 2 of the 1992 Cable Act amends section 602 of the
camu.mications Act to define "JIultiChanneJ. v;l~ progranmirq distributor" as "a
person such as, but not liJRit$d to, a cable operator,· a nultichannel nultipoint
distribution service, a direct broadcast satellite service, or a television
receive-only satellite progr-.n distr~or,whomakes avai.lable for purchase,
by subscribers orcustaners, III1ltiple channels 9f video progranming." we note
that the catplete scope of this definition is uncl$8r, and that this issue was
raised in the· Ngtice iJrpleolenting the Ill.1St-carry and retransmission consent
provisions of the 1992 cable Act. _ liOtii&e of~ Rulerqaking in *
Docket No. 92-259, FCC 92-499, released NoVEllber 19, 1992. Given that the
current proceeding ~ses similar concerns, we seek· COIlilrent similar to that
solicited in the must-carry proceeding on the full sccpe of the definition of a
"Im.1ltichannel video progranming distr;i.butor." .

4
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~s that~s' s concems werep8rticularlyfocused on vertical
ownership relation$dps· in .ti)e. cable induStry ~. the extent' to1rch they may
restrict the avail~ility and inc1:eaSe. the cost of prograrmdng.... At the same
time, Congress ~zed that cama'l. ownership of cable systems and
progranmi.ng suppliers can benefit the p.1blic.· In particular, the ~egislative

history. shows that .substantial investment by. cable operators "stinulated~
devel~ of' programninq that was nece8s4rY to flesh out the premise of
cable. " . This cannission has als0.t;eCognizecl that MSO investment has enabled
certain programninq services to remain in qleratioo, while such investment and
a ready subscriber base have also praooted the int~ction of inpovative
prograrmdng services focused upon narrow audiences. . Vertical integration
also cOntrib.1tes to an enriched quality of existing programning services,. given
that a cable operator has a strong incentive to increase its penetration by
making the prograrrming that it offers IOOre attractive to potential subscribers.
section 628, however, reflects a Congressional concem with the enhanced Dlarket
power that can emanate fran the integration of l~ MSOs with programning
vendors. Specifically, finns that are vertically integrated could have.
incentives to favor their own affiliates and to unfairly· discriminate against
altemative dlfr:ibutors, which could restrain carpetition in program
distrib.1tion.

8. With respect to the intended objectives and seope of section 628, we
believe that the proscriptions pertaining to satellite cable prograrmdng
vendors are awarently focused on practices that are pursued by vertically
integrated entities. We seek carment on this inteq>retation, and on whether
the section covers conduct beyond actions· mat are related to discriminatory
incentives caused by vertical integration. Also, giveh the section's
enphasis on vertically integrated entities, we ask whether section 628 is
intended to require vertically integrated' fiz;mg to conduct themselves in a
manner similar to non-integrated finns, thereby minimizing the .anticoopetitive
potential of integration. Altematively, we ask whether the regulations should

14~ senate. Report at 24; House Report at 41-45.

15~ senate Report at 26-27.

16~ 1990 cable Report at 5009.

17 The 1990 C§hle Report also found anecdotal evidence that sane have used
this ability in anticarpetitive ways. ~ 1990 cable Report at 5006, 5008, and
5021. -

18 We enphasize that subsections 628 (c) (2) (A), (B), (C), and (D)
specifically apply to a cable operator that is vertically integrated with 'a
prograrmdng vendor, and attercpts by such an entity to unduly influence the
vendor's decision to sell, to discriminate in the conditions of sale of
progranming, or to establish exclusive contracts, respectively. We, however,
observe that subsection 628 (b), which addresses unfair practices, could apply
lOOre broadly to all "cable operators" rather than only to those vertically
integrated operators that have an attributable progranming interest as
specified elsewhere in the section.
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ca~ vertically Integra.tedfinns to function differently than non-integrated
f'iDllS.. In contrast to satellite·cable programni..ng vendors, the 1992caQle Act
~rsto req.rlre that our. iJrplEmeriting regulations should prevent all
"satel1iteb~progranming .. vendors, "regardless of,vert,ical ..
relationships, fran pursuing unfair or deceptive actions that would unduly
favor cable televisiOn systems as carpared to other nultichannelprogram
outlets, such ast+f:>S, OBS,or bane satel3:i.te dish systems. Specifically, it
$R'&ars that such practices could involve attenpts by satellite broadcast
programning vendors to unfairly favoi cable televisiOn systems as .1arger and
more .established custaners. We, thet'efo;e, seek ccmnent on 8R>ropriate
.~~F regulations pertaining to satelli~e broadcast programni..ng

9. In order to detenni.ne whether a cable OPeration is vertically integrated
under tl1e 1992 Cable Act, we must establish a threshold at which an ownership
interest will be considered attributable. The senate Report states that "[i]n
detennining what is an attributable interest, it is the intent of the Camdttee
that the FCC use the attribution criteria set forth in 47 C.F .R. section
73.3555 (notes) or other criteria the FCC may' deem awropriate. ,,21 The senate
version of the programning access provisions was not adopted. The House
version, which was adopted with a:nmldments, uses the tem "attributable
interest" bUt does not define an attribution benchmark. Therefore, we seek
camvent on whether we should define "attributable interest" with reference. to
the attribution threshold generally awlicable to the broadcasting industry.
we note that the five-percent threshold for outstanding voting stock fran the
broadcast attributionBandard has been followed in the cable-telco cross-
ownership proceeding. If the basic broadcast standard is used, should the

19 We note that Section 628 (b) contains no vertical integration
requirement for satellite broadcast programning vendors, but that section
628 (c) (2) could, at least in part, contain such a requirement for such vendors.
we invite ccmnent on the extent that we should read section 628' s focus on
vertically integrated entities as extending such a limitation to satellite
broadcast programning vendors as well. ~ paragraph 9, inW.

20 We note that "satellite cable programning vendors" are actually· selling
rights to the progranming involved.. By carparison, "satellite broadcast
progranming vendors" are primarily selling a delivery or carrier service
because the progranming involved belongs to other parties and rights to its use
are conveyed pursuant to "conpulsory licensing" provisions of the Copyright
Act. we request ccmnent on whether the difference in the functions perfonned
by these two types of. progranming vendors warrant the application of different
criteria under Section 19.

21 senate Report at 78.

22 ~. second Report and Order, Recoomendation tQ. CQngress, and Second
Further NQt~ Qf PrQ,pQsed Rulemald.l1g ineC Docket No. 87-266, 7 FCC Red 5781,
5819 (1992). .
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single majority shareholder ~ie23 and the other provisions of the broadcast
attribution roles also awly? As an altemati.ve, we ask whether we should
use some, other attribution standard., carmenters ,should,~ss t:l1$, rationale
underlymg the attribution benchmarks adbpted for broadcast ownership roles,
and discuss the level of influence and. control that need to be attributed' in
order to effectuate any rules adopted in tJrl.s proceeding. Moreover, will an
attribution .benchmark by itself be sufficient to detemne whether an entity
actually controls another entity, or;should the camdssion establish behavioral
guidelines to deteonine' control irrespective of the attributiorithresholq.? If
so, what guidelines should be develOPed'? In addition, should tl:le camdssion
use the broadcast reporting requirenent or sare other $1:andard to keep track of
transfers of 'control of cable distributors and progranrners over tiIre?

1.0." section 628 is limited to conduct "the pw;pose or effect [of which],••• is
to hinder ,significantlY or prevent 'any Im.1ltichannel video prograrrmin<j'
distributor fran providing satellite cabl2sPrograrmdng or satellite ~rocldcast
programning to subscribers or consumers." we seekccmnent on how this
corcponentof'the conduct that Section 628 would address, which, is a ,critical
threshold requirement under the statute, interacts with the rema.i.nder of
section 628 ih' proscribing specific practices or conduct. The plain language
of section 628 (b) sUggests that our regulations should only inplicate, practices
that are both (1) "unfair," "deceptive," or "discriminatory," and (1i) could
significantly hinder rm.l1tichannel video programning distributors fran providing
satellite programning to, consurrers. This analysis is particularly significant
to the extent that conduct might be considered unfair or discriminatory 'fran
the vantage' point 'of a particular coopetitor, yet does not significantly harm
coope'tition in,rm.l1tichann!3l video prograrmdng distribution. As a result, ,the
precise showing of 'hann that we should require to rreet the statute's threshold
requirenent .is a critical issue at the outset.26 Thus, we seek carment on

23~ 47 C.F .R. § 73.3555 Note 2 (b) •

24 we note that we are currently considering revision of the broadcast
attribution criteria. ~ Notice of Proposed Rule Making in ~ Docket No. 92
51, 7 FCC Red 2654 (1992). In the event that we subsequently adopt new
broadcast attribution criteria, we seek corrment on whether these programning
access rules should be revised accordingly.

25~ 1992 Cable Act, Section 628 (b) •

, 26 For exarrpl.e, in order to evaluate a cooplaint involving an unjustified
price differential, we ask carmenters to identify factors that would indicate
whether that unjustified price differential restrains any Im.1ltichannel video
program distributor fran providing prograrmdng to subscribers or consumers.
~ discussion at Paragraphs 16-25,~. In particular, we seek carmen.t on
what evidence, if any, a conplainant Im.1st provide to show that the price
differential prevented the conplainant from carrying this or any prograrmdng.
We also ask what evidence, if any, a cooplainant Im.1st provide to show that
unjustified discrimination in prices threatened the viability of the
corrplainant's service because the resulting retail price of the service was, too
high to be attractive to consumers. we seek carment on what additional

7



whether, when adjudicating carplaints filed purSUant to the· irrplementing
regulations for Section 628, our analysis Should .consider ham to (i) ,.
eonsurers,asmeasuredbythe a~ability of, or quantity .of, progranrnfng to
consuners .in the relevant market; or (ii) to other IrUltichannel video
distributors in the relevant market; or (iii) to- both consuners and other
mJ.1.tichannel coopetitors. We seek carment on the proper intexpretation of the
statute and· approach to inplenenting secti6ti 628.

~

11. When evaluating the' existence -of "hann" under section 628, we question
what geographic market would be relevant to detexmining whether a·proscrJbed
behavior, such as an unjustified price differential by one program vendor
between two prograrrming distributors, ca\,1ses antieatpetitive hann in the
market. As a general matter, how should we define the relevant market to the
extent that the purposes of the prohibitions are interx:ied to. ac:kU:ess conduct
associated with vertical integration? For instance, ~d we measure hann
within a local market or across different local markets? Should our
prohibitions generally apply in these local markets where an entity is in fact
vertically integrated, ..iwJL., where it holds an attributable interest in the
local cable system? We also seek COIl'lleI1t on whether our standard for
establishing "hann" -- or, more generally, our regulatory focus -- should.
exclude certain entities that lack significant anticarpetitive potential due to
their limited holdings or negligible market share as programning vendors or
cab17 ~ra~~rs, such that the degree of vertical integration might be deemed
5:ie IDlnllDl.S.

12. we also ask carrrenters to address how we can best aCCCl1Plish. section
628' s objectives in a manner that is faithful to the policy of Congress in SIr
1992 Cable Act to "rely on the marketplace, to the maximJm extent feasible"
in praooting the availability of prograrrming to the public through cable
television and other video distribution media. J!\lrtheJ':DDre, we seek carment on
whether our proposals for enhancing progranming access ...- including the
proposed standards for d.etennining discriminatory behavior as detailed below 
fulfill the Congressional intent as expressed in the 1992 Cable Act and the

evidence would be relevant for d.etennining the existence of anticoopetitive hann.

27 For exanple, with respect to the statutory prohibition against price
discrimination, should we permit certain price differentials that may adversely
~fect IlUlltichannel coopetitors but cause no hann to consuners as rreasured by
the availability of, or amount of, progranming in the relevant market?

28 For instance, we question whether a price differential between the
rate that a progranmer charges to a Tucson cable operator as carpared to the
rate charged to an Orlando cable operator causes any anticarpetitive hann to
the progranming market in Orlando.

29 Altematively, we could exclude such entities through the analysis
developed to detennine whether a cable operator has an "attributable" interest
in a program distributor. ~ paragraph 9, ~.

30 .5= 1992 Cable Act, Section 2 (b) (2) .
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legislative.history. we also solicit detailed. allegations or evidence
regarding unfair practices in. distributing cable prograrrming,. as well as .
analysis of the potential consequences, to assist us in prescribing.~itions
goveming particular conduct by cable operators and progranming vendors.

A. Specific pmv181C11S of 5ectim 628 of the Qmpnnirn¢i CIJS Act

13. section 628' directs the eatmi~sion, 'at mininun, to prescribe specific
regulations related. to: (1) undue or inproper influence by a cable operator on
an affiliated. satellite prograrrming service in selling prograrrming. to
unaffi~iated.IlU.1ltichannel video' programning distribution services; .(2)
discrimination in the prices, tenns, and conditions of sale ordeli~.of
satellite prograI1ll\irig among or between cable systems, other multictJanrle:l video
distributors, or their agents; and (3) contractual exclusivity between Sfle
operators and programning vendors in the sale of satellite progranming~ .. In
addition, the eatmission is directed. to establish an adjudicatory process for
resolving disputes under section 628, to report annually to congresson~.the
state of. coopetition in the progranming delivery, and to provide penalties for
the filing of frivolous catplaints. The following discussion focuses on issues
for ccmrent and proposed. standards relating to specific concerns,such as
"undue influence," price discrimination, and exclusive agreements.

1. "rhine Influence" in ProgLdd'd rg DistribItion

14. section 628 (c) (2) (A) specifically directs the Comnission to prohibita
cable operator that is vertically iptegrated. with a satellite cable or
satellite broadcast progranming vendor fran unduly or irrproperly influencing
the vendor's decision to sell progranming, or the prices or tenns of sale ~
that programning, to an unaffiliated. multichannel prograrrming distributor.
we seek conment on the scope of activities or practices that we should consider
"undue influence" by a cable operator upon such a prograrrming vendor's
decisions in selling prograrcming. we also request corrment on standard.S to

31 For instance, the Comnission's 1990 cable Report cites exarrples of such
favoritism by vertically integrated. MSOs and progranming services. ~'n. 8,
~. Similarly, in the context of satellite retransmission of "superstation"
and network progranming, the Comnission has found significant disparities in
some of the prices charged. by some carriers to home satellite dish distributors
as coopared to the prices charged to cable coopanies and other custoners, and
has concluded that some of the disparities are unjustified by the cost of
providing service. .se.e Second Report in Gen. Docket No. 89-88, 6 FCC Red 3312,
3317, 3321 (1991).

32 we seek cooment on whether Congress intended for the Comnission to
regulate any additional "unfair methods of canpetition or unfair or deceptive
acts or practices" beyond those specified. in section 628 (c). In particular, we
ask whether other practices that are precluded by the various antitrust laws -
such as refusals to deal or "tying" arrangements -- are enconpassed within the
tenns of Section 628 and warrant Corcmission regulation.

33 section 628 (c) (2) (A).
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awly tn distinguishing practices that would constitute "undueinfluence" fran
other actions that may occur during the·. notmal. course of ~iations over the
p;rices andcorxiitions of prograrrming sales. In 'addition, we ask how we may
distinguish a cable operator's influence fran a program vendor's independent
conduct.

.2. QY!cdm1natim:ln PrQg&;-,,"1 Rl Distr.il:Nt1 m

15. section 628 (c) (2) (B) requires.~the Cornnission to prohibit a prograrrm.i.ng
vendor that is vertically integrated with a cable operator fran discriminating
in the prices, teItnS, and conditions of sale or delivery of satellite
I>rogrartming among or bet~ cable systems, o~ multichannel video
distributors, or their agents or buying groups. we ask carmenters to
identify such practices that we should consider "discriminatory." To establish
a discrimination standard, we seek specific evidence of discriminatory
practices. M::>reover, we seekcorcrrent on objective .standards we may awly to
distinguish discriminatory behavior -- with respect to pricing or other
practice$-- fran legitimate business behavior that may occur in the video
program distribution marketplace. Indeed, we are especially interested in
exanples of pricing practices for certain types of programning that may errploy
a graduated pricing structure in order to facilitate broad program
distribution. we also seek corcrrent on specific situations in which a "unifonn"
pricing requirement could reduCe the amount of programning available to
subscribers.

16. we propose to detennine whether certain prograrrm.i.ng vendors have pursued
discriminatory actions against unaffiliated multichannel video distributors
through the enforcement process for resolving carplaints. This process
~res a ·cooplainant to establish a ;Q.d.mA~ case. we propose to resolve
carplaints of alleged. instances of discrimination by US~g a system of
PreBl.D.lPtions that will be developed in this proceeding. we also seek ccmnent
on whether we should utilize a two-step approach for evaluating allegations of
discriminatory behavior that detennines (i) whether price differentials are
justifiable or "discriminatory" and (ii) if "discriminatory," whether the .
discriminatory practice has prevent or hindered significantly any multichannel
video prograrrming distr~ior fran providing satellite prograrrming to .
subscribers or consumers. In this regard, we observe that the 1992 Cable Act
awears to mandate that we consider the second conponent of this approach
regarding the hatm or hindrance resulting from an alleged discriminatory
practice. we request that camnenters address the merits of this awroach as
well as any system of presurrptions it could incorporate.

17. IssueS related to justifiable price differentials. section 628 of the
1992 Cable Act states that prograrrming vendors are not prohibited fran (1)
inposing reasonable requirements to account for differences in (a)

34 Section 628 (c) (2) (B).

35 .s= discussion at paragraph 38, j,nfi:a.

36 .s= disCussion at paragraph 10, ~.
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creditworthiness, (b) bfferi.nqof service, (c) f~ci.al st~ility, (d)
character, and (e) ~technicalquality; (2) accounting for 'actual and reasonable
differences in the cost of creation, ~e" or deili~ of prQgraJllll.i.ng;rand (3)
accounting for ,econanies' of~caJ.e, 'costsavf.ngs, or ~.direqt",~,].egi~imate
economic bl;mefits,that·are"reasonably "attr~~le to the 'number of ~ibers
served by the distributor. ',we seek cCmnent' ~.' 'aWropriate~ of defining
and measuring each "of these factorsj as wefl ~Qn.the1;:ypes"qfqata that we
should require vendors to ~t"Whe1;,l rely'in9"on"oneor~re'bfthef~prs to
explain a price differential. In partiCUlar, we ask ccmnenters to suggest
how we may distinguish and ~ure considerations ,of "creditworthiness,"
"financial." stability," or other factors.' For;- i:nStartce/' We,' 40te tl'fat .. " "

, substantial cash flow may "enable highlY.~everaged ~le '<:>pe.rators o,i.other
nnJltichannel videO distribUtors that"are not Qtherwis~,~!q+edit.worthy,"to
becane "financially stable." As for accoU1'1iiI)g' for diffe$lces, in costs, ,we
recognize that delivery 'of an,encrypted signal to 1ndivi~ .l)dne'satellite
dish (HSD). subScriberS may be'moreexpens~ve>--and,:les~,'~"fr~,p,ir~cy-
than delivery to the head end of a cable system. we 'seek. infcmnationont,he
actual expense differentials of these two~liVE!ry~s: With"~to'
accounting for econcmles, of sCale'and econaniq ,bene:f~ts rea$OOal;>ly attrib\¢.able
to size, we ask cc:rmenters to' address the'.ext~t to ),t1!Ch,~"shQuld."cQ,I1si'Cier
suCh factors beyond volurcediscounts fbrdi~r~m9Pto9rarr¢hg." we al.s()
seek ccmnent on how we may allow for difference$ ,il} ne9P1;:.i.t,i~ .!?E¢.~ a
p~arnning vendor·~ various mult~chann7l 'video J?r9!F~'~~ributors,
part~cularly as individUal distributorsnu.ght' be w~lJm9 to,tJ:'ade ,different
tenns· for pricingt:hanges. Also; beca~.6f' tlje .evcj1y:!J19 ~t.u:re, of '
Irn.1ltichannel video sezvices, we seek cc:miienton anappr9Pr~ate ~~thoci of
~ooparing the "tedmical,qliality'" of.. vario~,~rvt~~,~1¥ax-l¥ '~'.
mstances where only prototype models. are ava~lable, for,.'.F1 pJ:'O~ive!serv~ce.

In suCh cases, can prbgram vehaors 'be eXpeCted <to ep~!9l:'" .di;.st.r~{On,cQntracts,
subject to conditions of apte-detennined, level 9t Obj~~ye te¢luli~,quality
in actual operation'? . In addition/We ask~ooInente;r~.1;.o'~,~any measures
that we could enploy as proxies for the variouS Permissible causes of 'pricing
differentials.

\ "

18. We also ask whether the statut~petmits the ~sslon'tocqnsider other
econanic factors that could cause price dif;ferenceS;' ~1\.lQin9"'certain factors
that are related to costs suCh as the volUme of ~ubscr,i.per~s~ or the
direct costs of delivery, partiCularly. if these ~s"w,oulQ'~ the
availability of programning. ' If so, we Ci$k cacrreI)~l=S t<;>'dis~s any
legitimate econanic factors that:' are releVant ., aI1d, penn,iss!t>Ie .~ the
statute. For instance, 'we seek cdrment'on' whether. we.' ShoUld qonsider the
extent that a prograrnning service is' solei with ,CE!rt,~in'coi1ditionsor.
arrangercents -- suCh as discounts fOr p~yment or 'for ~~6~ in
marketing a service to subscriDers, or' an allowance for' Bervingas a marketing
agent -- for particular purchasers. We also ask conmenters to address whether

37 With respect to the factor regarding the cost of "creation, sale,
delivery or transmission"of progranrning, ..•.~ Particularly -~eek cooment on the
appropriate definition or type of. bosts that ~ ,shOuld r'cons±qer' in evaluating a
given price differential. ~ colloquy between" Sel'lators Kerry and Inouye found
in Congressional Record, United States Senate, October 5, 1992, at S16671. '
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we can assign an appropt'1ate -magnitude of price diffenn,ial that we could
attrib.lte to ,eachtaCtor to avoid· asor;tirq to an Jd bgg justification in
every ca$ebased on ~rat.J.ons of specific cOats andcircumstanoes,.

1~. we al80&ee1t todeYelop 8tandaxds that -_couldapply in dist!ngui$hinq
between justifiabl$ and discriminatory price diftexences, and we propose four
options below 'for developing suchcbjecti""~standatds. _ In addition to the
issues and questions for oaft1enttha1t are prelMInted with each option, we seek
camEnt on any other standatds that parties consider appropriate, including
eatbinations- of the following cpt:.ions.

20. 'C»t;iQQ 1;A'L~ to; • "wPYtb1t" prj'!' <tirUerential • An initial
standard for, detemin.trigprioe discrimination could be- derived fran information
gathered in this _prooeed1ng tnatwould·allow for a reesavJble region of price
differentials, dependirig upontbe factorsinvolvecl, within which we would
rebuttably~. that adiepatity in priO$ is not discriminatory.
Conversely, we wou1c:l-~ that a price ditfm:ent.ial of a magnitude that
exceeds the established "reesavJble regicn" is due to a discriminatory
practice, but a showing of significant lecJitimate factors could rebut the
presutption ~ _cause -us to consider the prioe difference acceptable. we
believe that this~is appropriate ~useof section 628' sexplicit
allowance for pexmiss.i.b.lA faQto;rs for price diff8X'a1tials. Furthennore, to the ,
extent that detailed data On the magnitude - and the Contributing factors -
of current diff~ials is available through the record and the enforcement
process, we believe' that a sufficiently broad %egion or allowance might reduce
the adninistrative J::Iurderl in resolving carplaints. we seek carment both on the
nerits of such an~~~ati~ to its potential b.1rden for the Ccmnission
and the industry, as well aa on an awropriate method for dete.mdning the
paraJleters for the "xeasonable region." Similarly, we ask cannenters to
acXiress whether diff~ thresholc:ls are~sary for different technologies.
Finally, inordet' to awly this awrc>ach, we ,seek eament on the nature of
8R>ropriate eviderl<:e'w sufficient, showings required to rebut the proposed
presunptions related. to. price discrimination- carplaints.

21. ~ion 2; -S$;tiq) 202 Q( the CsJtIJUYat..j.cp Act. Another option for
defining "discrimination" as piohibitec:l by Section 628 of the 1992 Cable Act is
to use a standard similar to that developed to iq)1EInent section 202 (a) of the
camunications Act.]I["" Under Section 202' s standard, it is unlawful for a
CaMlOn carrier to~ in "unjust or~le discrimination" in the
provision of "like" CCl'IIlI.1I'lications servi.ces or to give any "unreasonable
preference or advantage" to any person. In order to prove a violation of
section 202 (a), a eatplainant nust show that (1) the services in question are
"like," (2) discriJnination haS occurred, and (3) such discrimination is not
just or reasonable. Although we recognize that the entities that COngress
intended to regulate in Section 628 of the 1992 Cable Act3~ would not be

38 47 U.S.C. ~ 202(a).

39 This section aR>lies to satellite cable programning vendors in which a
cable operator has an attributable interest and to satellite broadcast
programning vendors. ~ section 628 (c) (2) (B) •
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subject to the current p~Qvisions of Section 202 if they are not providing
carm:m can;ier services, 0 the camdssion could adopt a standard similar. to
Section 202 as a basis of a definition of discrimi.nation in .these new
regulations. The camdssionhaSused this standard in another proceeding to
evaluate tl1e existence and extent of dirrimination' in sane aspects of the
video prograrrming distribution market. section 202 could offer the roost'
appropriate standard beca~ it addresses ~ tenn "unlawful discrimination" in
providing carmunications seIVices and, therefore, may beroore relevant than
other laws that do not specifically ~ate telecarmmications entities. we
request carment on whether a standard similar to Section 202 of the
COrmunications Act is an appropriate basis for j1.101ing discriminatory practices
by vertically integrated caPle operators and progranndng distributors in
violation of Section 628. we also seek comnent on suggested modifications to
the standards used to enforce section 202 that could facilitate its use as a
discrimination standard in the context of the cable industry.

22. Option 3; Antitrypt st.mda~. section 2 of the Clayton Act,42 as
amended by the Robinson-Patman Act, prohibits any person engaged in ccmnerce
fran discriminating "in price between different purchasers of ccmnodi.ties of
like grade or quality•..where the effect of such discrimination may be to
substantially lessen corrpetition or tend to create a monopoly in any line of
carme~." Under the Robinson-Patman Act, price differences may reflect
either cost differences or changes in market conditions, thus allowing price
differences by a finn where the lower price is intel1ded to rreet the equally low
price of a cacpetitor. In addition, under this analysis price discrimination
is prohibited only where ,the effect may be to substantially lessen cacpetition,
and thus price differences that do not hann coopetition are pennissible.
Although the Robinson-Patman Act is generally applied to the pricing of goods
or carmodities rather than services, we believe that the 1992 cable Act and the
price discrimination provisions in section 628 provide anple authority for the
Cormdssion to apply appropriate standards to program pricing for the cable
industry and other multichannel carpetitors. we also recognize that questions
have been raised regarding the Robinson-Patman Act's treatment of price
discrimination cases and whether the standard may confl~ct with Particular

40 National Rural Telecgmumications CoQperatiye V SOUthem Satellite
Systems. Inc., 7 FCC Red 3213, 3214 (1992). see also H.R. Rep. No. 100-887,
Part 2, 100th Cong. 2d. Sess. 13, 15 (1988).

41 ~ Notice ot" Inauirv in Gen. Docket No. 89-88, 4 FCC Red '3883 (1989)
(inquiring into the existence of discrimination in providing superstation and.

network station programning). ~~ Report, 5 FCC Red 523 (1989), and
secQnd ReJ2ort, 6 FCC Red 3312 (1991) (finding sane disparities in prices
charged by carriers to HSD as corrpared. to other custc:m3rs not justified by cost
of providing service) .

42 1~ Cayton Act (1914), 15 U.S.C. §§ 12et. seg., 44.

43~ Robinson-Patman Act (1936), 15 U.S.C. §§ 13, 13a, 13b, 21a.
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aspects of .. econanic theory .• 44 Accordingly, we. seek caunent on the extent that
we may apply any of the related antit:r:ust standardS for prii!·'discrimination,
or at least .certain useful· principles fran the legislation. we .also ask
carrnenters to· consider whether an anticoopetitive or "predatory" harm to
caq;letitiOI) in distributing progranrning is necessary in order for .
discrimination to occur. Given that the Robinson-Patman Act governs price
differences for "goods of like grade or quality," we ask Parties to ccmnent on
the how. this standard might awly to ,cable Progranming. Similarly, if a
particular prograrmdng ser-vice is sol'd under different conditions or
arrangements for various customers, should sufficiently dissimilar conditions
cause us to consider the services "distinct in .grade or quality?" .

23. ~ion 4; Price cooparisons as agplied in other regulations. we also
request that cc:rrrrenters consider the awlicability of principles for price
carparison fran other areas of federal regulation . For exarrple, we question
whether principles underlying the regulations and policies utilized by the
Intemational Trade .Admi.nistration of the Ccxmerce DepartJrent ("ITA") in anti
dur!ping analysis can be us~ to develop FCC regulCitions to inplerrent section
628 of the 1992 Cable Act. In anti-dunping cases, U.S. product
manufacturers challenge the pricing policies of foreign coopetitors, alleging
that such foreign coopetitors charge prices that are below the market level in
the u.S. in order to gain unfair coopetitive advantages over U.S.
manufacturers. When evaluating such challenges, the ITA I'llJSt carpare the
prices charged by the· foreign manufacturer or distributor in the U.S. with the
price charged in the manufacturer's hooe market, or a third country market if
there are no haDe .market sales, to detennine whether the foreign carpany is
engaging in unfair sales practices in the U. S. The ITA has developed detailed
regulations that govern· the price cacparison process. 47

44 Illustrative discussions of the Robinson-Patman Act may be found in
synposia on the occasion of the Act's 50th Anniversary. ~ The Antitrost
Bulletin, (Fall 1986); Antitrust Law Jow;na1 (April 1986).

45 In considering the Robinson-Patman Act as a price discrimination
standard for the cable industry, we believe that the "secondary-line injury"
cases -- where certain customers of the discriminating finn experience harm due
to paying input prices that are higher than another custooer with whan they
carpete directly -- will raise the most useful issues. ~ Federal Trgde
Cgrmission v. Horton Salt Co., 334 U.S. 37 (1948). Conversely, "primary-line
injury" cases that involve hann to direct coopetitors of a finn that
discriminates by charging a predatory lower price to consuners in a restricted
region may not be as useful. ~. utah Pie co. y. COntinental Baking CO., 386
u.S. 685 (1967).

46 For a general overview of the fair value determination in antidurlping
cases, ~ Potts, Linda F. and Lyons, Janes M., Trade Agreements Act;
Mninistrative PQliey and Practice in Antidtmping Investigations, 6 N .C.J
Int'l L. and Com. Reg. 483-526 (Summer 1981) .

47 ~ 19 C.F.R. Part 353.
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24. Of cour~, we recognize: that price, di~ciiIlllnati;on~$fs..'~
video programning filed Pursuant, 'tosecti911'629, ~il.l ~~.4UI~ti~of .
unfair ~icing. M:>reover, dunp:ing ~>~lve,p~!citlg c:Ci'(pari~ ~o:r
manufactured :goods/rather thail servicesi'whi<;h cOU,ld thUs.· jfiyolve ¢qstS
relevant only to, manufacttiredgoods ... HOWever, the'uncterlyihgpripqiples UBe(i
for ITA's price carparisons may ,remain appl!caPle~ ·F,pJ;'~le,.' ~.<lTA ~
recognizes the' need for variouS types of ;ad~s'tbthe'a~~pr;Of¥l,'.
charged ·to allow fair COOparisons' bet;weentl1e pricingpractices,~PY.. the
foreign manufacturer in di:ff~rent markets. 'thus,' the I~~. ~liSb,Ed
specific classes of pricing adjustments. ,~se:~~~,~j~tsf9r. ... , '.
circumstances of sale' (relat~ ~o co$tsassoC~atedW:i,tPtU.~~i:P9,~t t:eDIlS,
guarantees, warranties,camdssionl. and ProdUCt~i~i,c~sioo"~
at the pur~rs of the product), Ildifferenees 'irt·q.uiht1tie! (1/oltime''' ,
disc?unts) ~ 4 and level of trade (sales to whole~a~er~ ~!:. ~f!r~\ 'tR.,,', ,'.';
retculers).50 , ",,, .. "~,, ,-"

i~ '\. j, '·, •• r ..",;.; l' ' . ;' :~,"

25•. we seek' camen.t on how. we-c.oUId applY '5!Lb.r,..s~,:~..'·..,,>'.·~.'~.·~.',..•.JQ~~ ..~.
&;>ove options to develop regul~tiortsthat (i),",:~#lt9f~~.~~t , .. ,
differences between the prograatning distributor. s .. custanets .tliat: 'are'.~~
to mak7 fair pricing c~isons, .and (i,i) w~ll ",enab~~r,t;lle '~~,,~on.::,~(:£::,'-<
detemma. whether.-pri.ce differentl:.'aIS .are' legit!inate. ',t>r, a.l:'e .~.,_,~.,•. ,. ·~.of;', '
unfair practices. 51 :Furthenno~,.weask:~.~.;e~:~t;'~~"',,' ,
practices that cause 'price 'd:i:fferentials, ,given'~ 'ShoWir# ·~ii~~t¢aJ:,ty.;
integrated programninq vendors also enploy SU~j.a. p.:r:.a.qti~...'···~·:,~.:...;....~ a.I~., :r~~.")t."
cooment on how to easily identifY·th$aR>t'OPri.~evi~ ,p':r:ogt'~'.~.' ""
agreerrents that we should use to make the ');)ric.e·cacparis~~/3~.'t.Q.,
reselve .particular discriminati~ corrpl~/3. . $e,..a;Lso ·~eeJt ~'~. ho.W, fO
the extent possible,we can expedite ~ ,eatPlairtt 'p~s,9Y'deYelopi.n~r..• '.
standardized fOnrw.as, possibly utilizIng ci>jec;tj:iVe ValueS for .~tyPes ,pf ,.,
price adjustments contenplated aboVe to IniidmizedispUtes ~·.the·~1~
relating to SPeCific carputations. Final~y, ,'j;n :pu.t~96::~P:CI;St.~~ "
between reasonable price differentials and tho$that are 'di:S9Z'~Q;Y,'.'.
seek comoont on what factors shoUld'be conside' , in the,~~'of'
any analys~s that.~d consider whet1;era dis~ ~t,ory,p;d~c:ij.f'f~ial.,
causes ant~canpet~t~ve "harm" to rnult~channel;pJt09rarmiingdi~t.i,b.Itorsor,
consumers. . ",.. 4 "

26. . section 628 (c) (2) (B) states
that the 1992 cable Act's protectlbris' $mSt.:p ice discrimination apply to
,"agents" and "buying groups" of cable systens , other multichanpel video
distributors. we Seek ccmrent' on ·issues releV: t"to definmg the 9lassof,. . .

48 ~ 19 C.F.R. § 353.15 (a) •

49·' .. . '. .
~ 19 C.F.R. § 353.14.

50~ 19 C.F.R. § 353.19.

.... ' ...

.'-.:

., \

51 we',note that Sate of the adjustments' de'lne4, in the antiCbtping area
cou1dprov~de IOOdels for developing the "reas Ie region" for pricing
discussed in Option 1. ~ Paragraph 20,~
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"agenl$"or"buyj.nJ9XO'P" oouem bY this pt'OVision. Ate there any
~...~.ttbi<:h it .wou1cJ. be.~ to establish parameters for
sucbprotect«i"6l)ent$" or.· "grol:C)S"? . Forexatp18,would it ever be~iate
to eSt!blishllnd.ts .•~. the sizeot indtviclJa1entities pemitted to
aggtegate tor p:u:po••• .. ot ~iI19~ ooder regulated priciJvJ
po11<::1es1It COUld .···be. a:t9*i. that .. we should. teepire the cooperatives or
assocLttioos who ... to experienoethe beIlgits of the law through. price
discounts - OJ:· Other favorabJ.,e OOl1S~tions - based 00 size to agree to
unitary t.J:ea1:m8ntfor other xeleY81it~, .. such as billing, .unifonn
cootraet prqviai~~ orjQintanc1 several liabJ,;l.ity under a siJvJleprogram
cont~.· WOUld SlJCbnqui~ be~ to .~lish a level playing
fie14. for the~~~,.by allowinsJ tl'8l to gain econanies fran
dealing with ·a$ingle entity .men IIU1ti~ distributors .aggregate to avail
themselves of any benefits derived p.JrSUant to section 628 (c) (2) (8)?

21. IQa1alJent.at;im ··cgAQt£::dicimiMtlpn· JuJU. We note that the statute
is silent concerni.ng enfOXCtllelat ot anti-discriminatioo rules with respect to
existing .cootraet.s. We tentatively C(XlCludethat any priciJvJ policies or
zestrictioos developed to iRpl4llnent section 628 sbould not be applied
~ively.again$t. existing CMtracts". C<mllenters should provide us with
analysis in this ~. and a&trees the ext8:1t that the Camdssion should
inplfllhentS4!ction ·628 with~. to existing c:cntraets. If we ClR)ly such
policies ~vely only, MU.t!qg for existing contracts to expire, we may
not achieve the J:eSW.ts·~ envisioned fran the requirements of section
628 in a timely fa$U.oogiven the long tezm nature of many prograrmdng
agz:eement$ •.. '1bu$,. we··s8ek eca._tton whether we should establish a prospective
deadline for coopl!anoe. tnat will give ~ies to lOllg""tetm programning
contracts ~ficient nQtiQe and time for renegotiation. If so, we seek carment
on an·~iate· caIP11anQe deadline· for ex1sting contracts. we also seek
CQlll'ellton t;.hee::ut'X'«1t ~ion. of existi.ng pz:ogr8IIIIdng contracts, so we may
gauge the practical effects of $lYprqx:lsed ~ine. In ackiition, we seek
callnent a1 whet!'.ler "'8·aboulcl r8ql.lU'e. that any renewals of existing contracts
sub$eq\Bat to. the tdcpt.ionof. this Notlce CQlply with the new rules, or whether
we should require QarPlunoe only. in contracts- signed after the effective date
of any :roles we adopt. we also seek c;alment «Xl whether parties to contracts,
or negotiatia\$, that ~- Stj)~.to our new rules may base a claim of .
discrimination «Xl CQIl)arisons· with contracts that predate our rules, or rather,
only ot1'ler contracts entered into under our new rules.

28•.~··statutor;yprovision aine4 at pranoting carpetition and increased
access to video progrCilllning is the requirement contained in section
628 (c) (2) (C) that the Cannission develop roles that:

prohibit practices, understandings, arrangements, and activities,
including exclusive.contracts for satellite cable progranming or
satellite broadca$t prograrmdng between a cable operator and a
satellite cable programning vendor or a satellite broadcast
progranming vendo~, that prevent a nultichannel video progranming
distributor tran obtaining such programni,ng fran any satellite cable
programnirtg vendor in which a cable operator has an attributable .
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interest or any satellite broadcast programning vendor in which a
cable operator has an attributable interest for distribution to
persons in areas not served b~a cable operator as of the date of
enactment ot this section....

Similarly,· section 628 (c) (2) (0) requires the caimission to prohibit exclusive
contracts in areas "served by a cable opemtor" unless the Ccmnission
detennines that the exclusive contraqt is in the public interest pursuant to
section 628 (c) (4). We seek ccmnent On whether the lack of reference to the
public interest finding of section 628 (c) (4) for contracts in areas "not served
by a cable operator" means that section 628 (c) (2) (C) makes exclusive contracts
in such areas a ~ .= violation.

29. In i.nplementing these provisions, we first seek ccmnent on the
appropriate detennination of whether an area is served by a cable operator.
The Conference Report states, "[f]or purposes of this section, the conferees
intend that an area 'served' by a cable system be defined as an area actually
passed py a cable system and which can be connected for a standard. connection
fee. ,,53 How should we define "area"? The language in the Conference Report
suggests that this should be a local market determination related to a
particular cable system. Alternative rrultichannel video program distributors,
however, may serve a somewhat different market than an individual cable
operator. Thus, we seek cooment on the awropriate definition of "area" for
purposes of this provision.

30. we note that section 628 (c) (2) (C) prohibits llpractices, understandings,
arrangements and activities, incJ.ud:i,ng exclusive contracts" (enphasis added) in
areas not served by a cable operator, while section 628 (c) (2) (0) only prohibits
"exclusive contracts" (unless deemed to be in the public interest) in areas
served by a cable operator. we ask ccmnenters to consider the significance of
this distinction, as well as how we might identify other "practices,
understandings, arrangements and activities" that should be prohibited pursuant
to Section 628 (c) (2) (C).

31. In our 199Q Gable Report, we noted various types of contractual
restrictions on program access that apparently are used in the industry, such
as (i) prohibitions against or restrictions on a rrultichannel video programning
vendor's distribution into areas served by a wired cable operator, u.....e...., a
provision that a programning vendor may not provide programning to its
customers located within a wired cable operator's service area); (ii)
requirements to renegotiate agreements ti&..., between programners and wireless
cable operators) once the rrultichannel distributor reached a stated Penetration
level; and (iii) time-delay requirements u.....e...., a requirement that anM-DS
distributor not air certain programning until a specified time after that
programning has been aired by another distributor, such as a wired cable

52 4'7 U.S.C. § 628 (c) (2) (C) .

53~ Conference Report No. 102:-862 at 93.
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operator) .54 Did Congress intend that such practices be prohibited when
adoptinq section 628 (c) (2) (C)? Are there other~imilarpractices that zestrict
access to prograrrming that should be prohibited pursuant to that section?

32.. In our 1990 <;IDle Report, we also noted that prograrrming vendors
sareti.mes required that a nultichannel c~itor purchase programn:i.ng fran a
local cable operator to whan~ prograIm1.ii\9 vendor had given subdistribution
rights for its franChise area. ~le. ,such agreements do not necessarily
"prevent" another m.l1tichannel video.,programning distributor fran obtaining
progranming, they create the potential for disparate, and perhaps unfair,
access ,treatment. What limits, if any, can and should be inposed on such
subdistribution arrangements?

·33. we also seek cacment on what data should be required to demonstrate that
an exclusive contract in violation of these provisions has been made. For
aQni.nistrative reasons, we do not believe that it would be practical to require
prior awroval of exclusive arrangements. Thus, we propose to enforce the
regulations adopted pursuant to this section through the carplaint process, and
we seek carments on the merits of this approach. If we are nonetheless urged
to require prior awroval of exclusive agreements, however, we seek carment on
how to develop practical, expeditious procedures for evaluating requests for
awroval of exclusive agreements. For exanple, how will a multichannel
coopetitor establish the existence of an "exclusive" contract if it does not
have access to the contract? What if the contract is not written? What will
be required to establish a~~ case that any exclusivity "practice,
understanding, arrangement" exists? How can a program distributor likely to be
aggrieved. by such practices obtain the evidence necessary to substantiate a
carplaint to the carmission?

34. we further note that section 628 (c) (2) (C) specifically prohibits those
actions that "prevent a multichannel video programning distributor fran
obtaining. .• progranming." Thus, it appears that an analysis of
anticarpetitive harm, such as restricted or inhibited access to progranming, is
required to find. violations of this provision. What evidence should the
carmission consider when detennining whether specific practices,
understandings, arrangements, or activities restrict, inhibit or otherwise
limit access to progranming? we also ask whether this provision inposes any
duty on a prograrcmer to deal with non-affiliated prograrrming distributors.

, 35. With respect to exclusive contracts, section 628 (c) (4) sets forth the
criteria to be considered by the Comnission when determining whether an
exclusive contract is in the public interest, and thus not prohibited by
Section 628 (c) (2) (D) ~ These factors are the effect of such exclusive
contract on (i) the developnent of corrpetition in local and national .
multichannel video programning markets; (ii) cClIfPetition from multichannel
video progranming distribution technologies other than cable; (iii) the
attraction of capital investment in the production and distribution of new

54~ 1990 Gable Report at 5021.

55 .I,d..
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satellit,e,cClbleprogtamni.ngi ,,:.and(~v) .di.versity of,P~ in the
multichannel ,video 'progranminqdist~il::tttionmarket. In ,aQjftion, the···
ecmni$sion is ,to consider the ..duratd.on of ·tb:!~clusivecorttract.Ne·seek
cament onobjectiv.estandards or beqchma1:-JaLthatam;'be deVel~ or>:"
considered, to assess .each of these criteria".~'-M:>reOVe:t,:areitfiese' the <mlY
factors that the Cam\issionis'.pe.tmi.tted·,toconsicler? . -If not i 'What,6th.er,
factors are ~levantto such a detenninatibn? Are· there other'benefits··t6
exclusivity that should be considerecp ..

• - • • I' f'~~r !. ~ .,:" i

36. we.also ask c~ters to ideI1tify;' .wnere·'PossiDle,· i, $etif'icihStances
wpere we could est~l:Lsh ,in'~advance;by- rule; that ];irIl1tedi"eKOlu8iv&"~!lt.fibution
agreements presumabl,y <ge.penn,i.tted under 5eGtion 628 (e)"(4)r-~,: ForJexanple/ we
recognize that exclus~Ve:dist;ribution,ri~t$areoftet1g1verirto EilS~
distributors to ca.+:ry new prog-ram semces<. Such' exclus:iv& ;rtght~ may well be
essential to'the introduction ,Of new se:r.v.ices and; thus,:shOUld'IDeipermi.tted to
the extent necessary to ensure continued program diversity.:·:~fore;it may
be in the public interest to define, at the outset, a rule that ~u1d~t
exclusive distribution! contracts· for new prograrnserviees . -;';SuCh ~6bntraCts

cOl.1ld be deemed to meet the.'pub.J.;i.<;:. int~stf:test df ;section·~628(cj(4) ;f~y
were limited to a $PeOific duratiOtl, ,"At.S.i:,. two,yeaf!SJ,"that;·iwoU1<f'faeilitate the
launch of ~ new ~rvi~. 'we seek, camentontjh1-.s:propo$a1artd'~the·, "
appropriate limita,tiC)nsQJl'such contracts .carmenters·.are' a1so,a§ked"to
provide, otherexanples ofcontraetsthat ,could 'be presumed to, serve ···thepUblic
interest. " '"

. "
, .f

37. Finally, we note that, section 628 (c) (4)fD) , referstoithe effEk:t. of· an
exclusive qontra~ ond1versity in the l'multichannel vidSoprograntni.rtg'
distribution market. II Given Section 628 (c) (4) (B)' s reference to II~ and
national II markets, should we infer a similar local and national market focus to
inte~ret Section 628 '(c) '(4} (D)" or should we employ Sane other tYPe of market
analysis? ' ,

C. EnforcmnIt

38. section 628(d) of't:!le 1992 cable Act·providesthat~anY'mu1t.ichannel
video progranming distributor. aggri~ved by conduct that it alleges to violate
section 628 (b) or (c) may ccmnence,an adjudicatoryprocE!!edingatthe
Ccmni.ssion. ,section 628 (f) requires the Ccmni.ssionto .prescriber:egulations to
inplernent this section, including provisions for expedited review by the
Coomission, procedures for data collection, and provision for penalties against
any person filing a frivolous conpla.int.

39.. we prop<;>se to .adopt;. rules governing a fonnal .. C<::I'IPlaint .process that
would resolve disputes wi,thout a ,J;'l.earing unless there are subStantial and
material issues off~ct t:pat cannot:'be ,resolvecl by the istaff or through
stipulation by, the parties,. we propose to. develop'a ·eatplaint process based
On certain procec:iur,es used inconplaint cases regarding the lowest unit charges

56 In addition, how will the Comru.ssion detennine the ~ct tenns of an
unwritten lIagreerrent, II and thus be able to assess whether that agreenent is in
the public interest?
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fileci underS8dtien 3~5(b)C)f theCClmllnieatiOfiS" N;t57 and thcise used in
~ing. cc.aaa·eat'rier ••<xiIPlaints undet' .gection .208 of the camunica~ions
Act. ... In c:IflNel~UKJ<tb1Ipzoeeu,_pr~ to Undt the pleading cycle to
encourage~ivedillCUUicnaof·tbe i .... in.dispute, •~ to expedite
eatplaintreeolUtlCl\ by.el1m:Lnating~ pleadings. For exanple, we
prq:lOSe topexmit • ~1dnt IIld~. ~ would not be penni.tteci,
am partiee ..·~ whaa· a CC*PJ,aint isfU8dwould·not be pemi.tted to file
separatemtionsto di'" or motions for:mm.ry judgment -any such
requests should be incluc;JEad in·the auwer.. we seek cament on theSe proposals.

40. we PropOSe to require that calPlainte set forth specific allegations of
misconcix:t and include. atfidavitsbYknowl~lepersons, or other tangible

"evidence, to~ 8Id\ allegation made in the eatplaint. Failure to plead
each claim witb apeoifiaity·or to incllJde S\Q:)Orting factual evidence for each
allegation will result in dismissal of that portion of the eatplaint. we
propose to.require defendants to re8pQnci in ~O daY$. Answers should provide
substantive SUA'Qrt of all faet~·allegations or denials. We seek carment on
these proposals.

41. After the $t~f has~iewec:l tJ1e pleadings, it would detemine whether
the carpl$\ant .ha$ eatabl~ a m.imI tide cue. At this point, if a w.m.
.t.id.I case n.s ......., we tentatively believe that the staff should hold a
status conferenQe to.·at~ to~lve any tactual disp.1tes and to detennine
whether early resolut.1on is possible based en the staff's preliminary
detendnations. At· the stJtus COnference,. the staff should also discuss with

:1 the parties awroPriate limitations 011 discovery. Given the statutory
directive for upeditious .resolution of SeCtioo 628 carpl.aints, we propose to
allow the parti&ggto elect to utilize our Altemative Dispute Resolution
(nADR") process. We aeek OClIaent on whether we would be required to

57~ Relim'ttN¥1 Qrdtr, * Docket No. 91-168, 7 FCC Red 678 (1991),
recgn. denigi, 7 F<:X: Rcc:l 4611 (1992); _ JJ.IQ~, 7 FCC Red 6661 (1992),
'&P. for rev· gf'd. Wart, FCC 92-528, :released Novenber 30, 1992.

58~ 47 C.F.R. SS1.720-1.734•. We seek~ on the extent to
which these rules.proVide a \1Seful model for processing carplaints filed under
section 628. we particuJ.arlyseek. carment on tbe discovery penni.tted by these
rules. Section 628 (f) (2) explicitly :requires the camdssion to establish
procedures for "collect[ing]such data, including the right to obtain copies of
all contracts am doc\Inents reflecting arrangements and understandings alleged.
to violate this section,as the CQmdssion requires to carry out this
section...• " we belitMi that it is inportant to craft regulations that will
minimize, as ITUch as possible, the inpaet on Carmission resources of enforcing
section 628' s requirements. ThU$, we bel,ieve that this provision authorizes
the camdssion to establish xW.es govetning cU.scovery by the parties to a
carplaint of the data necessary to resolve SeGtion 628 disputes, so long as
appropriate safeguardS are inposed to protect. p~rietary information. .s=
paragraph 47, ..J.ma. We seek cament on this intezpretation of our authority.

59 .a= Inj,tiiJ. Pglicy Stat.ement and O@r, ex: Docket No. 91-919, 6 FCC Red
5669 (1991). .
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iIrplement specific procedures for ADR in this area and, if so, what those
procedures should. encarpass. we also seek ccrrmept on ways to· encourage 'parties
to elect to resolve disputes through ADR. For exarcple, should ADR for.program
access disputes include specific provisions for discovery, when appropriate, to
provide an incentive for conplainants to agree 1:0 ADR? we seek comnent on
these proposals. .

42. we also seek carmr;mt on what¢andarci the carmissionshould enployto
detennine whether a m1ml'~ case· has been made, and whether a single
standard can be used for all conplaints brought under section 628, or whether
diffe~t standards ImlSt be developed for different types of .claims, .e....9.a., a
price discrimination claim as OWOsed to another type of unfair practices
claim. In addition, we question whether the infonnation necessary to establish
a I2rima~ case is readily available to potential cooplainants aggrieved by
violations of regulations adopted to iIrplement section 628. If not, what
mini.rmJm threshold showing can be made with available infonnation that would be
appropriately required to establish a m.:j"ma~ case? .

43.. we also seek comnent on what sorts of pres'lJll'Ptions could be established
for evaluating whether a conplainant has made a mJ.ma~ case. COuld
objective criteria be developed? COuld specific benchmarks be used as an
evidentiary factor in cooplaint cases, such as specified program penetration
levels that shift the burdens of proof for the conplaint proceedings prescribed
by Section 628? In this regard, we note that the stated purpose of section 628
is to "promote the public interest, convenience, and necessity by increasing
conpetition and diversity in the multichannel video programning market, to
increase the availability of satellite cable programning and satellite
broadcast programning to persons in rural and other areas not currently able to
receive such programning, and to spur the developnent of commmications
technologies. II Penetration benchmarks could possibly provide a useful tool for
measuring the availability of progranming:rib thus, ascertaining whether the
behavior cooplained of violates section 628. For exanple, if a specificz,.H)S
operator files a cooplaint against a program service alleging unfair behavior
that i.npedes its access to programning, it maybe relevant to consider whether
other t+l>S operators are, in fact, distributing the same progranming. If so,
and the penetration level of the programning on ~S systems meets the
designated benchmark, would this be relevant evidence that the progr~r is
not engaging in behavior in violation of section 628? Are there circumstances
under which such evidence could reach a level to warrant a presurrption that
would require the cooplainant to meet a higher burden of proof to establish a
~~ case?61 Or, are there too many other factors affecting such

60 Ccmnenters should address the type of hann that must be shown to
establish a benchmark. ~ discussion at paragraph 10, ~.

61 Under such an approach, the Corrmission could, for instance, make an
initial detennination that if the penetration level of a particular satellite'
cable program 'service ("Program Service XII) to t-H)S operators is below a
specified percentage, then a rebuttable presurcption in favor of a cooplainant
conceming its access to IIProgram Service XII would be built into the corcplaint
process in detennining whether a m:ima~ case has been presented. '
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penetration levels to permit a fair in~erence of discrimination based on any
such disparity? '

44. Similarly, we ask whether there are any circumstances" under which it
would be appropriate to consider the relationshtp between the volume of
programningsold by a vertically integrated 'program suwlier to altemative
delivery nedi.a', such as M-IDS or TVROs, and. -the volume of progrcmmi.ng sold by
that program supplier to its affiliated cable systems. For exanple, what would
be the relevance, if any, 'of a showing by a vertically integrated programning
supplier that it sold the majority of its progranming, or sane substantial
volume .of sales, to such altemative delivery media, but sold a corrparatively
small volume of programning to its affiliated cable systems, ,in a carplaint
case alleging that the programner is engaging in anticoopetitive behavior?
What sales volumes or ccnparative relationship between the sales volumes could
be relevant? Again, we ask whether there are too many other factors affecting
such sales volumes to permit a fair inference of discrimination based on any
such disparity. we seek conment on, and encourage corrmenters to propose, other
benchmarks or objective criteria relevant to determining whether a Rdma .fAW
case has been made.

45. After the status conference with the Ccmnission staff, if the parties
elected to continue to pursue a fonnal proceeding, and if discovery were
required, we propose that the staff would issui2a discovery order setting forth
procedures for, and limitations on, discovery. we seek corment on the foIIIlS
of discovery that should be permitted as of right, and what foIIIlS of discovery

Altematively, if the penetration level of "Program 5eIVice XU to t+DS
operators reaches that specified percentage, the burden of proof for the
carplainant could be increased, or the corrplainant could be prevented fran
arguing that the seIVice provider engages in systematic discrimination, or the
seIVice provider could enjoy a rebuttable presurrption in its favor. What
effect, if any, would the use of penetration benchmarks as evidence, or to
provide a rebuttable presurcption for either party in the carplaint process,
have on the coopetitive marketplace for satellite cable progrcmmi.ng? W<;>uld
any such use of penetration benchmarks afford undue protection to program
suppliers that do, in fact, engage in unjustified discrimination against a
particular operator? If distribution penetration benchmarks are used, should
they be established at a national, regional or local level, and should there be
different levels established for different seIVices (Le. DBS vs. lWS vs.
satellite dish)? If so, what should these levels be? we seek cooment on
whether the total national, regional or local penetration of a particular
seIVice itself should be considered when establishing an appropriate program
access benchmark (or, program distribution Penetration level) for that seIVice.
Finally, we seek conment on the evidence needed to rebut either presunption
based upon such a benchmark for program penetration.

62 In developing this corrplaint process, we seek to li.mi.t the
adninistrative burden on Corrmission staff to the greatest possible extent. For
this reason, we believe that discovery procedures should minimize cemnission
involva:rent in the analysis of volumirious evidentiary materials but provi~
access by the parties to the infonnation necessary to resolve a corrplaint.

22



' ... ,"j,'

should be pennitted only on a 'shOWing o:EsPeeial'neect~.' For' exabpl~,' should a
cooplainant routinely be entitled to a specified n1..JI1'Cer of interrogatorIes and

:~nP~"=t~~~~: ~~ ~:i~~t£~tder:~~~~t~
discovery" on a,case-l:>y-~e):~~.sis,~ " .,.'" ~,,'-"/'~' ."",f~~~;~:~,:

I " , ". '.~'~' ,: "... , ' ' • , ',,' 'I"~ ;

46. we' seek'~ on what~if ,any~.~if~d.nq disCovexycould be·
adopted. ,F(:)r ~le, c~d part~Cu1ar, dc:>c\.IneX:lts be~~tified ..:inthis'
proceeding, in addition to' those set' forth in 5e<;:'tiqn628 (f) (2) t that. would be
clearly relevant 'td resolving the varioUs, kinds of ~.l;a.ints;that,CO\1ldarise
under section 6281 "We seeR 'c;::~t on practical, expecij.tious, ways for the
staff to resolVE? ciiscovery: qispUtes. 'In addit,ion" ~, s,eek ccmnent on what
period Of time, such as ,60 days, woulcibe ,aPProp+,ia,te, witJUn $ichto,x:equire
completion of disc,overy.:, . , ,'", ,',", ..

• c.", • • • .' • " .' ,,':.~,. 'i ,:."" ~... ,,'. ,~' -', :

47. we also propose that" the staf,f. discqvery '. order ~c:l.1,Jde Cl.p:r()t~ive

order with respect to~t prOduction, t;hat Mmits ~ation of the
dOCUIJV:mts produced to parties designated in, the o~ (~tne"poom1~ion)i and
prohibits furt;her: dissem:i.nat:ion oJf tl1e infOi:tna~i,()ri.i:reveal~,there:!.n r "we
further propose to peIIt\it defendants to redact, propr~a;y,~onnat,ion no1;,.
relevant to the resolution ofthe'cooplafut, suCh 'as 'the "specific identity of a
customer (but not the~ of multiqhannelvideo progr~,~tr~o~"
involved), so long as the defendant provideq a ~ral~~,#i.Ptlon of·~<
nature of the redacted info~tioil.,weinvi:te 9ther~~iQIlS, a;g' well, for
protecting proprietary, information without~ ..legit;lraat~. di.$COV6tY.
we propose to adopt a .specif;i.c rule that requires ~\ p<U1:.ie~' to ~ide, by the
teIlIlS of the stc¢f pI,"~teCtiveorder.", . ,

, " _ :' • ' .. ; ';' l; ,,:.1>':.:/"'" ' •. }.. J, ·.",-r

48. Within ~O days ,after conpletion Of di"sqQ~+Y",tAe.QqlPlainantwouldbe
required ,to file pn~" calp.1-aint based On~ infq~td.~Qi$~,": The
defendant would have ' l$day~toreSPonQ.' ,~part.~es .J401;11q a,gair1 ~given,the

opportunity to elect ADR. If' ADR is not seleet~, .~).staff wQU*ciilJpose,~
appropriate sanction where 'it finds that our PlIes have been violatec:;i, or it
would dismiss theconplaint. In appropriate circumstances, the dispute may be
referred to an administrative law judge (IIALJ:")fo;t\ reso).¢,ion. Any final
decision rendered by the staff Qr an ALl may J:)e;apPea,led qirectly t.o thE! full
Conmission. ~ 47 C.F.R. §1.115.. " "",

49. Section 628 (e) (~) provides that thecemn.ission haS the, power ,to order
appropriate remadies, including, if necessary, the 'pOwerto establish prices,
teIlIlS and conditions of sale of programning to an aggrieved ,multichannel' video
programning distributor. , we seek conment, on what additiona~remedies would be
deemed lIappropriate" for Section 628 viOlations,,:: In aau.tioh,: SeCtion
628 (e) (2) specifically states that any ,suc.h ~e~~'1n ,aC;iii.~ion to .aI)d not
in lieu of the cemnission's authority to inpose' forfeitures pUrsuant to title V

63 Failure to abide by the t~bf any prott;!etiV({ order' issUectby the
COrrmission or Its staff may ,result in ,the, inpositiOI) of s~ions ,which could
include those set forth in 47 C~F .R.§ 1.24 (censure, suspeIl$ion ,or disbannent
of persons practicing before the Comnission), as well as possible dismissal of
the conplaint. .
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of the camunieiatiOll$, Act ',tor violatia1S "ot its regulations. we seek calluent
on the, ~riate appl1c:ation of our forfeit~ guidelines to section 628
violat1ons." .

D. QI1W:~''1' '.,AiM;r'bt'·I_
50. ,lJmM;,lt!QQI <#' MQtum GS.. section: 628 (c) (3) (A) of the 1992 cable Act

specifies that the.'~, distribution xu1es do not require a national or
regional distribltor of vi<*),~ to make that programning' available
outside of the~e 'area' ifl which it is authorized or licensed to
distribute such progx-.lng. , we seek CQlrnent on .iJlplementation of this
provision. II1at'~shou.ldbe ,established for $temini.ng whether a
change in the geograpuc area in which an cp!rator 1s authorized or licensed
has occurred? In adcS1tic:l\, section 628 (c) (3) (8) (i) provides that these
carriage rules dO not awly to the signal of a television network affiliate or
other television signal that is retransmittec1 by satellite but that does not
constitute "satell;te broadcast~"because iiS retransmitted by the
broac:k:as1;er orsaneone authorized by the broadcaster. Similarly, section
628 (c) (3) (8) (ii) pt'ovidea that these carriage rules do not awly to internal
satellite camun1eationa 'of broadcast or cable networks that would not be
considered "satellite 'broadcast prograllIl\ing." we seek caunent on the
8R>ropriate j"ntexpret.AtiCXl ot thue provisions.

51. ,D;¢aCQ11eet1QD.section 628,(f) (2) directs the camu.,' ssion to prescribe
regulations to 'estabJ.ish procedures for collecting necessary data, including
the right to obtain 'cq>i" of ~l contracts and doc\JIlents reflecting
arrangements and understand1r¥Js that allegedly violate the provisions of
section 628. We believe that necessary data will include contracts or other
doc\.nents that offerinfoll1l8tion on past practices, prices and conditions for
program sales, levels of programning pent¢ration, as well as evidence to
justify pennissible ce.uses tor prioe differentials.' Accordingly, we seek
cacmant on the type ot data, tbat J18Y becane necessuy during the course ofa
section 628~1 and how we may ~ain such infOtmation.Also, what if
any actlitional Procee:lL1tes,,, be developed to protect proprietary
infotmation? .

52. Anm"l~1;&)CcJ&:va . section 628(9) directs the carmi.ssion,
begi..nning no later ,than 18 Ralths after prarW.gating the regulations, to
provide an annual report to~s on the state of cacpetition for the
delivery of videop~. It is our tentative view that the annual report.
should at least COl'l$istof an ~lysisof section 628 c<;rlplaints filed at ,the

64 llI.e PoliQ' '8t'ttlllQt, §1;"Q;tarrJa ,for M_~;ing Forfeitures, 6 FCC Red
4695 (1991), .on If'CQ'',, 7 FCC Red 5339 (1992), pet. for mview perx1ing suP nan.
QSTA y. N,No. 92-1321 (D.C. eir. filed July 30, 1992).

65 section 628 (i) (3) of ,the 1992 Act defines "satellite broadcast
progranming" as. ''broadcast videoprograJlll\i.ng when such progranming is
retransmitted by $8tellite and the entity retransmitting such progranming is
not the broadcaster or an entity perfotming such retransmission on behalf of
and with the specific consent of the broadcaster." '
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carmission and generally ,available, industry infoDDation relating to ,the. status
of carpetition in, the satellite cable aOO. broadcast programniilg marketplace.
we' seek CQl1nentoo this 8R>roach and the nature of any ackfi.tional infcmnation
that we could obtain to contribute to. ourrepo~. In this regard, we~ize
that detailed, information. on pricing and sa.l.es of progranming. would enhanOe our
ability to IOOnitor changes in the progranl{l.i.ng marketplace. For exarrple, we
could survey the irdJ.Stry or require that parties sutmit infoonation about (1)
the nUlt6er of independent~y owned c8JDle, operators and programning distributors;
(2) the degree of vertical integratiQn between cable operators and progranming
distributors; (3) the penetration or availability of programning to carpeting
IlUllticbannel services; and (4) the levels of pricing differentials for
progranming, incl'Uding the range and average of volune-related discounts and
other pennissible factors for differentials. In acquiring data on progranming
access, we ask cemnenters to, consider the extent to which any of the
infoDDation in our report to Congress might be si.mi,lar to infonnation collected
for other proceedings related to· the 1992 Act so that we could avoid
duplicating such information. Moreover, we seek carment on the appropriate
level of'detailed information ,that is necessary to serve the Ccmtrl.ssion's
interest without oveIburdening our own resources, as well as cable operators,
prograrrmers, and carpeting multichannel program distributors.

53. FrivolQUS CgJplaints. section 628 (f) (3) requires the Ccmtrl.ssion to
provide for penalties to be assessed against any person filing a frivolOUS
cooplaint regarding prograrcming practices. we' seek ccmrent on irrplementation
of this provision. we propose to assess monetary forfeitures for frivolous
cooplaints, and we seek carment on the relationship..between the penalties that
Congress has indicated that we may assess under the section 628 as well as, the
more .general monetary foreteiture provisions of section 503 of the
Coomunications Act. Also,what factors should detennine whether a conplaint is
frivolous? What guidelines should detennine forfeiture aroounts? Should, the
forfeiture aroount be based on the resources expended by the Cornnission in , ..
considering the claim as well as by the party in defending against the claim?

IV. PRnWf~~ ISSUES

54. '!'he provisions of the 1992 cable Act discussed above primarily restrict
the activities Of prograrcming vendors with respect to cable operators and other
IlUlltichannel programning distributors. section 12 of the 1992 cable Act
restricts the activities of cable operators and other IlUlltichannel prograrcming
distributors with respect to progranming vendors. Section 12 amends the
camumications Act by. adding new Section 616, which addresses regulation of
carriage agreemants bairn IlUlltichannel videoprograrcming distributors and
video program vendors.

55. section 616 (a) directs the Catmission to establish regulations that
prevent IlUlltichannel prograrcming distributors from entering into carriage

66 section 12 of the 1992 Act~ new Section 616 (b), which defines
"video programning vendor" as "a person engaged in the production,creation, or
wholesale distribution of video programning for sale."
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