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Washington, D.C. 20554 OFFCE OF THE SECRETARY

In the Matter of

Implementation of the Cable Television
Consumer Protection and Competition
Act of 1992

MM Docket No. 92-259

Broadcast Signal Carriage Issues

To The Commission:

INITIAL COMMENTS OF TURNER BROADCASTING SYSTEM, INC.

Turner Broadcasting System, Inc ("TBS") hereby files its comments in the above-
captioned proceeding. TBS is a diversified company whose business segments include
entertainment, news, syndication and licensing, sports, and real estate operations. Among its
business segments particularly relevant to the instant proceeding are its five cable program
networks, Cable News Network ("CNN"), Headline News, TBS Superstation, Turner
Network Television ("TNT"), and The Cartoon Network. While TBS will not comment at
this time on the specific matters raised in the Notice, it does wish to register two overriding

points with respect to this proceeding.

1. Must Carry
As the Commission is aware, TBS, among others, have challenged the
constitutionality of Sections 4 and 5 of the Cable Act of 1992. See Turner Broadcasting
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System, Inc. v. FCC, Civ. Act. No. 92-2247 (D.D.C. filed Oct. 5, 1992). We submit as

Exhibit A to these Comments the Memorandum of Points and Authorities in Support of

Plaintiffs’ Motion for Preliminary Injunction in the Turner litigation so that it will be part of

the record in this proceeding.

We recognize that the Commission cannot itself declare Sections 4 and 5

unconstitutional. See Johnson v. Robinson, 415 U.S. 361, 368 (1974). However, the

Commission is obligated to adhere to the obligations of the First Amendment while

administering the Communications Act, see Meredith Corp. v. FCC, 809 F.2d 863, 872-874

(D.C. Cir. 1987); see also FCC v, National Citizens Comm. for Broadcasting, 436 U.S.

775, 795 (1978), and we therefore submit that in attempting to implement Sections 4 and 5,
the Commission is obligated to do everything possible to limit the intrusion upon the First
Amendment rights of cable program networks and cable operators. In doing so, TBS
specifically reserves, and does not waive, its constitutional rights, and these Comments are

filed without prejudice to TBS’s constitutional challenges.

2, Retransmission Consent
In its pending lawsuit, TBS also claims that the retransmission consent provisions in
Section 6 of the 1992 Cable Act are not severable from the commercial must carry provisions

in Section 4, and that once the must carry provisions are found unconstitutional, Section 6



must fall also. We perceive in the instant Notice some inclination upon the Commission’s
part to utilize this proceeding in an attempt to buttress the argument for severability, and we
expect that certain broadcast interests will be pressing the Commission in this regard. We

would suggest that proceeding in such a manner would be both inappropriate and unsound

policy.

TBS believes that were retransmission consent implemented alone, the beneficiaries
would only be the already strongest and most popular broadcast stations. We would
respectfully suggest that the Commission consider whether from a policy perspective, the
introduction of retransmission consent into the current mass media marketplace is an

approach that the Commission would choose if it acted independently.

Ultimately, the question of whether Section 6 is severable will be decided, as it

should, on the basis of Congress’ intent. See Alaska Airlines, Inc. v. Brock, 480 U.S. 678,

685 (1987) (test is whether retransmission consent if must carry falls "is legislation that
Congress would not have enacted."). The Commission has nothing to contribute to that

question, and as a matter of policy should leave to Congress the determination of what



changes, if any, to the existing scheme (whether retransmission consent or compulsory

license reform) are appropriate without must carry.

Respectfully submitted,

Bruce D. Sokler

Peter Kimm, Jr.

Gregory A. Lewis

MINTZ, LEVIN, COHN, FERRIS
GLOVSKY AND POPEQ, P.C.

701 Pennsylvania Avenue, N.W.

Suite 900

Washington, DC 20004

(202) 434-7300

Attorneys for Turner
Broadcasting System, Inc.

Date: January 4, 1993

D12653.1






IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

TURNER BROADCASTING SYSTEM, INC,, et. al.

Plaintiffs

V.

FEDERAL COMMUNICATIONS COMMISSION,

and

UNITED STATES OF AMERICA,

Defendants

Civil Action No. 92-2247
(Three-Judge Court)

MEMORANDUM OF POINTS AND AUTHORITIES
IN SUPPORT OF PLAINTIFFS’ MOTION FOR PRELIMINARY INJUNCTION

Of Counsel:

Bertram W. Carp

Turner Broadcasting System, Inc.

820 First Street, N.-W.
Washington, DC 20002
(202) 898-7680

Mary Ann Zimmer

Arts & Entertainment Network
235 E. 45th Street

New York, NY 10017

(212) 661-4500

(Continued)

Bruce D. Sokler

Peter Kimm, Jr.

Gregory A. Lewis

MINTZ, LEVIN, COHN, FERRIS,
GLOVSKY AND POPEOQ, P.C.

701 Pennsylvania Avenue, N.W., Suite 900

Washington, DC 20004-2608

(202) 434-7300

Counsel for Plaintiffs



Debbie Lee

Black Entertainment Television, Inc.
1232 31st Street, N.'W,
Washington, DC 20007

(202) 636-2400

Christopher Fager

E! Entertainment Television, Inc.
5670 Wilshire Boulevard

Los Angeles, CA 90036

(213) 954-2400

Jane Tollinger

Hearst/ ABC-Viacom Entertainment Services
34-12 36th Street

Astoria, NY 11106

(718) 482-4221

Louis A. Isakoff

International Family Entertainment, Inc.
1000 Centerville Tumpike

Virginia Beach, VA 23463

(804) 523-7300

Bruce D. Collins

Naticnal Cable Satellite Corporation

400 North Capitol Street, N.W., Suite 650
Washington, DC 20001

(202) 737-3220

Neal S. Grabell

QVC Network, Inc.
1365 Enterprise Drive
West Chester, PA 19380
(215) 430-1000

Louis F. Ryan

The Travel Channel, Inc.

2690 Cumberland Parkway, Suite 500
Atlanta, GA 30339

(404) 801-2400

Stephen A. Brenner

USA Networks

1230 Avenue of the Americas
New York, NY 10020

(212) 408-9100

Dated: November 5, 1992



TABLE OF CONTENTS

PAGE
TABLE OF AUTHORITIES . . . . . .ottt ettt e e e e e et e e iv
PRELIMINARY STATEMENT . .. ... ... ittt ittt 1
STATEMENT OF THE CASE . . . .. .. ..ttt i it ie s 2
A. Background .. ... . ... . ... e e e e 2
B. Previous Must Carry Requirements . ... .................... 4
C. The Quincy and Century Decisions . .. ..................... 5
D. The Cable Television Consumer Protection
and Competition Actof 1992 . ... ........ ... ... ... .. ... 8
ARGUMENT . . ..ttt ettt e et e et e e e e e e e ee e et 13
. L Plaintiffs Are Likely to Succeed on the Merits
of Their Challenge to the Constitutionality of
' the "Must Carry"” and Channel Positioning
g Provisions of the 1992 Cable Act . ........................ 13
A. The Challenged Provisions Directly Infringe Upon
Fundamental First Amendment Rights and May Be
Upheld -- If at All -- Only If the Government Proves
They Are a Precisely Drawn Means of Serving a .
Compelling Government Interest . . . . ................. 13
1. The Challenged Provisions Impose More
Than Mere "Incidental” Burdens on First
AmendmentRights ... ........................ 15
2. Associated Press v, United States and Its
Progeny Provide No Support for the
Constitutionality of the Challenged
Provisions but Rather Confirm Their
Constitutional Invalidity ........................ 18



3. The Standard of Review is Not Diminished
By the Fact that Congressional Legislation

ISatIssue . . . .. e 24
The Challenged Provisions Fail to Survive
Constitutional Scrutiny Regardless of the
Test the Court Applies . ... ............. .. ... .. 25
1. The Must Carry Rules Abridge First Amendment Rights . ... 25
2. Despite Congressional Rhetoric, the Must Carry
Statute is Overbroad, Protectionist Legislation .......... 28
a. The Asserted Governmental Interests are
Completely Unsubstantiated and, therefore,
Insubstantial . ................. ... .. ...... 29
(1) The Threat of Discontinued Carriage
on which the 1992 Cable Act is Based is
Unfounded .......................... 30
(2) The 1992 Cable Act is Based on the
Fundamentally Flawed Premise that
Cable Systems are an Essential Facility ......... 32
(3) Retransmission Consent is Inconsistent
with the Government’s Claimed Interest . ....... 33
b. The Requirements Themselves are Substantiaily
Broader than is Essential to further the
Government’s Purported Interests . . ... ... P 34
(1) Local Programming .................... 34
(2) BreadthoftheRules .................... 36
(3) Retransmission Consent . ................. 36
¢. The Channel Position Requirements are
Particularly Protectionist .. ................. 37
The Retransmission Consent Provisions are Integrally
Related to Must Carry and Must AlsoFall ............... 38



II. Plaintiffs Will Suffer Irreparable Harm if a

Preliminary Injunction Does Not Issue . . ................... 40
m.  No Significant Harm Will Result to other Parties if Preliminary
Relief Is Granted During the Minimal Time
Required for Considerationonthe Merits . . . . . ... ............. 42
IV.  The Public Interest Favors the Issuance of a Preliminary
Injunction . . . . .. .. ... e e 4
CONCLUSION . ... et e e e e e e e et e e e e e 45

D11163.1



T F A

CASES
Alaska Airlines. Inc. v. Brock, 480 U.S. 678 (1987) . . . ..o v v viveeann e 38, 40
Associated Press v. United States, 326 U.S. 1(1945) .. ................. passim
Baldwin v. Redwood City, 540 F.2d 1360

(9th Cir. 1976), cert. denied, 431 U.S. 913 (1977) . .. ... ... e 16
Bantam Books. Inc. v. Sullivan, 372 U.S. 58 (1963) . . . . . ... ... ... ... ... ..., 15
Block v. Meese, 793 F.2d 1303 (D.C. Cir.),

cert. denied, 478 U.S. 1021 (1986) . ... ... .. .. i i 16
Branch v. FCC, 824 F.2d 37, (D.C. Cir. 1987),

cert. denied, 485 U.S. 959 (1988) . . . . . . . . . ittt e 40
Branzburg v. Hayes, 408 U.S. 665 (1972) . . ... .. .. . . i, 21
*Buckley v. Valeo, 424 US. 1 (1976) ... .... ... i passim
Carey v. Brown, 447 U.S. 455 (1980) . .« . o oo v e et e e e e 25
CBS.Inc. v. FCC, 453 U.S. 367 (1981) . . ... .. ittt ittt 23
CBS, In¢c. v. FCC, 629 F.2d 1 (D.C. Cir. 1980),

aff'd, 453 U.S. 367 (1981) . ... .. ittt e e 22
*Century Communications Corp, v, FCC, 835 F.2d 292 -

(D.C. Cir. 1987), cert. denied, 486 U.S. 1032 (1988) . . . .. ... .......... passim
Citizens Against Rent Control v, City of Berkeley, 454 U.S. 290 (1981) .......... 16

ity of y icati ,

476 U.S. 488 (1986) . . .. ... ..ottt it e e 17, 22

. . v . ',

447 U.S. 530 (1980) . .. ..ttt e e e 14
Cuomo v. United States Nuclear Regulatory Comm’'n, 772 F.2d 972

D.C. Cir 1985) . . e e e 13

-1iv -



Distri ited Mine Workers of ica V.
Int’l Union i ine Work: f America,

412 F.2d 165 (D.C. Cir. 1969) . « -+ « « v v v vt et 42
Elrod v. Bums, 427 U.S. 387 (1976) - « « « v v oo e e e e 40, 41
FCC v. League of Women Voters, 468 U.S. 364 (1984) ... ... ... ........... 23
FCC v. Midwest Video Corp., 440 U.S. 689 (1979) . . . . . ..o oo .. 17, 22, 39
First Nat'l Bank of Boston v. Bellotti, 436 U.S. 765 (1978) . ............... 16, 25
Freedman v. Maryland, 380 U.S. 51 (1965) . . . .« o oo v vveeeee e 25
Fn r i v i ,

746 F.2d 816 (D.C. CIr. 1988) . . .+ o o oo oeeee e e e e e 42
Garrison v. Louisiana, 379 U.S. 64 (1964) . . .. ..o uneeeeeeeee .. 25
Hecht v. Pro-Football, Inc., 570 F.2d 982 (D.C. Cir. 1977),

cert. denied, 436 U.S. 956 (1978) . . . . ..o o veeee ettt 32
Home Box Office, Inc. v. FCC, 567 F.2d 9 (D.C. Cir.),

cert. denied, 434 U.S. 829 (1977) . . . oo eeee e e 15, 17
Lg_ng_smmggs_ugmgg 842 F.2d 671 (3d Cir. 1988) ................ 40
Information Providers’ Coalition v. FCC, 928 F.2d 866 (Sth Cir. 1991) . . . . ... .... 2
Jacobsen v. United States Postal Service, 812 F.2d 1151 (9th Cir. 1987) ........ 40, 42
Johnson v, Bergland, 586 F.2d 993 (4th Cir. 1978) .. ............... . 41
Joseph Burstyn, Inc, v, Wilson, 343 U.S. 495 (1952) . .. . v, 25
Kelbe Corp. v, Hall, 789 F. Supp. 241 (S.D. Ohio 1992) .. ................. a2
Lamont v, Postmaster General, 381 U.S. 301 (1965) ... .. ... ..uruunnnnn.. 25
Landmark Communications, Inc. v. Virginia, 435 U.S. 829 (1978) . . . .. ......... 2
Leathers v. Medlock, 111S. Ct. 1438 (1991) . . . . ..o, 17, 22
Marbury v, Madison, 1 Cranch 137 (1803) ... ... ..., 2



Martin v. Struthers, 319 U.S. 141 (1943) . . . ... . ... ... . .. 25

Members of City Council of Los Angeles v. Taxpayers for Vincent,

466 U.S. 789 (1984) . . . . . i e 29
Metro Broadcasting, Inc. v. FCC, 110 S. Ct. 2997 (1990) . .. .. .. ... uu .. .. 23
Metromedia, Inc. v. San Diego, 453 U.S. 490 (1981) ... ... ... ... ......... 33
Mever v. Grant, 486 U.S. 414 (1988) .. ... .. ... ... .. . ... ...... 16
*Miami Herald Publishing Co, v. Tomillo, 418 U.S. 241 (1974) ... ......... passim
Midwest Video Corp. v. ECC, 571 F.2d 1025 (8th Cir. 1978),

aff'd, 440 U.S. 689 (1979) . . . vt it et e e 22
Mi ) T v. Mi ,

of Internal Revenue, 460 U.S. 575 (1983) . . . . oo oot i e e e e 22,29
NAACP v. Button, 371 U.S. 415 (1963) . . . . . o ottt e e e e e e e e e e e 29
Nat’l Ass’n of Farm W izations v ,

628 F.2d 604 (D.C. Cir. 1980) . . . . ...t i ittt 42
Nat’l Black United Fund. Inc. v. Devine, 667 F.2d 173 (D.C. Cir. 1981) ......... 25
Nat'l Fed'n of Fed. Employees v. Greenberg, 789 F. Supp. 430

(D.D.C. 1992) . . ot e 13, 41, 44
Nat’] Treasury Employees Unjon v. United States, 927 F.2d 1253

(D.C. Cir. 1991) . . .. it e e e e T, 40
Nat’] Treasury Employees Union v. Watkins, 722 F. Supp. 766

D.D.C. 1989) . . . .ttt 42
News America Publishing, Inc. v. FCC, 844 F.2d 800 (D.C. Cir. 1988) ... .. 17, 22, 29
Pacific Gas & Elec. Co. v. Public Utilities Comm’n, 475 U.S. 1 (1986) .......... 16
Passaic Daily News v. NLRB, 736 F.2d 1543 D.C. Cir. 1984) . . . . ... ... ...... 21
Paulsen v. County of Nassau, 925 F.2d 65 (2dCir. 1991) . .................. 40
Police Dep’t of Chicago v. Mosley, 408 U.S. 92 (1972) . . . v v oo e, 25

-vi -



*Quincy Cable TV, Inc. v. FCC, 768 F.2d 1434 (D.C. Cir. 1985),
passim

cert, denied, 476 U.S. 1169 (1986) . . . .. . ... ... . . . .

Red Lion Broadcasting v. FCC, 395 U.S. 367 (1969) . .. .. ............... 17, 37
Renton v. Playtime Theaters, Inc., 475 U.S. 41 (1986) . .. ... .......c.oo.... 18
Reynolds v. Sheet Metal Workers, Local 102, 702 F.2d 221

(D.C. Cir. 1983) . . .ttt e 42

iley v. Nat’l Fed’n of the Blj ina, 487 U.S. 781 (1988) ......... 21
Romero Feliciano v. Torres Gaztambide, 836 F.2d 1 (I1stCir. 1987) . ... ... ... ... 41
Sabl munications of Californi v, FCC,

109 S. Ct. 2829 (1989) . . . . . . . .t i e e e 24, 25, 32
Schad v. Borough of Mt. Ephraim, 452 U.S. 61 (1981) . . ... ........... 25, 29, 33
SEC v, Wall Street Publishing Inst.. Inc., 851 F.2d 365

(D.C. Cir. 1988), cert. denied, 489 U.S. 1066 (1989) . . . . ... .. ... . ... . .... 21

Ivi ’ i - v

Fair Political Practices Comm'n, 721 F. Supp. 1172

(E.D. Cal. 1989), cert. denied, 112 S. Ct. 3056 (1992) . . . ... ... ..o vovun... 16
Simon & Schuster v. New York Crime Victims® Bd,, 112 S. Ct. 501 (1991) .. ... ... 18
Stewart v, District of Columbia Armory Bd., 789 F. Supp. 402

(D.D.C. 1992) . . . e e e e e e 41, 4
Student Press Law Center v, Alexander, 778 F. Supp. 1227 '

(D.D.C. 199]) . .ottt e 41, 42
United States v. O’Brien, 391 U.S. 367 (1968) .. ...............c..... passim
University of Texas v, Camenisch, 451 U.S. 390 (1981) .................... 42

- vii -



Washington M li it nv. iday T ,
559 F.2d 841 (D.C. Cir. 1977) . . - o ot et e e e e et e e e e 13

Waters v. Barry, 711 F. Supp. 1121 (D.D.C. 1989) . . ... ................ 41, 44
Winters v. New York, 333 U.S. 507 (1948) . . . . . .. .. . i it e e 25
STA AND RE TION

Cable Television Consumer Protection and Competition Act of 1992

§2(a) . . . e e e e e e passim

§2(a)(6) . . . . e e e e e e e 12

374 C: ) 1/ 12, 33

§2(a)(8) . . i e e e e e e e 12, 33

8 2(a)(9) - . . e e e e e 12, 33

8 2(a)(17) . . e e e e e e e e e e e e 33

R passim

G AII)(A) . . i e e e e e e e e 9

FAM)()B) . . e e e e e e e e e e 9

CBADI) - e e 9

§ADYO) . . e 10, 11, 37, 41

TR . e e e e e e e e 29

g A .. e e e e e e 41

. 1)1 9

5 passim

- J 1 C: ) 9, 41

850D . . e e e e e e ...9 10, 41

25 (=) T 9,10

§5(BIS) . e e e e 10, 11, 37, 41

S50 . e e e e e e 9

86 . e e passim

S O(A) .. e e 39, 40

I7US.C § 1L . e 11

4TUS.C.§608 (1984) . . . ... .0ttt 38

47US.C.§708(1984) ............. e e e e e e e e e 38

- viii -



47 C.EFR. §76.56(1986) . . . ... it e e e e e
47 C.FR. §§ 76.5 et seq. (1984) . . . . . . . . i e 5 10
LEGISLATIVE MATERIALS

138 Cong. Rec. S639 (daily ed. Jan. 30, 1992)

(statement of Sen. Seymour) . .. . . . ... .. e e e 39
H.R. Conf. Rep. No. 862, 102d Cong., 2d Sess. (1992) ................. passim
H.R. Rep. No. 628, 102d Cong., 2d Sess. (1992) ..................... passim
S. Rep. No. 92, 102d Cong., Ist Sess. (1991) ... .................... passim
ADMINISTRATIVE MATERIALS

le Televisi i ivi les,

TIF.C.C.2d 663 (1980) . . .. . .ttt e e e e e e e e e e e e 5
First Report and Order in Docket 14895,

38 F.C.C. 683 (1965) .. ... i e e e it eieis 4

Inquirv Into the E ic Relationship B Televisi
Broadcasting and Cable Television, 71 F.C.C.2d 632 (1979) . .. ... ... ... ...... 4
Second Report and Order in Docket 14895, 2 F.C.C.2d725(1966) .............. 4



Staff Report, Policy and Rules Division of the Mass Media

Bureau, Cable System Broadcast Signal Carriage Report,

Sept. 1, 1988 . . . . . e e 7, 30
Ml ANEOUS
Broadcasting & Cable Market Place 1992 (R.R. Bowker New Providence, NJ) . .. .. 3,4
Layton Franko, [s Retransmission Consent Necessary?, '

Electronic Media, Mar. 9, 1992, at 16 . ... . ... ... ... . ..., 31
Doug Halonen, Independents See Profits Rise, Electronic Media,

31

SEPt. 2, 1991, 883 . o oot et e e e

Office of Communications of the United Church of Christ,

The Public Cost of TV Deregulation: A Study of the Decline of
Informational Programming op Commercial TV (Nov. 21,1991) ... ........... 35

Florence Setzer & Jonathan Levy, FCC Office of

Plans & Policy, Broadcast Television in a Multichanne]
Marketplace (June 1991) . . . ... ...ttt 31,35

DitLss.L



IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

TURNER BROADCASTING SYSTEM, INC., et. al.
Plaintiffs
v.

Civil Action No. 92-2247

FEDERAL COMMUNICATIONS COMMISSION,
(Three-Judge Court)

and
UNITED STATES OF AMERICA,

Defendants

N S N S Sl o e e e e e e e e e

MEMORANDUM OF POINTS AND AUTHORITIES

Twice before, the United States Court of Appeals for the District of Columbia Circuit has
struck down government imposed rules compelling cable systems to accept and retransmit the
programming of broadcast stétions as fundamentally at odds with the First Amendment. At issue
in those decisions were “"must carry” regulations promulgated by the Federal Communications
Commission ("FCC") which, the courts held, impermissibly promoted the speech of one category
of speakers -- broadcasters -- at the expense of the constitutionally-protected speech of another
category of speakers -- cable program networks - in an unapologetically protectionist effort to
insulate broadcasters from competition from the cable industry. The FCC’s must carry rules
were also held to violate the First Amendment rights of cable operators by infringing upon their
editorial discretion to select the programming to offer their subscribers. In addition, the courts
found that the challenged rules ignored the preferences of viewers, whose First Amendment

interests the Supreme Court has identified as "paramount.”



In a third attempt at skewing the video marketplace to their economic advantage, the
broadcast industry has succeeded in persuading Congress to impose new must carry requirements.
While the vehicle may be different, its destination is the same: The statutory requirements, set
forth in Sections 4, 5, and 6 of the Cable Television Consumer Protection and Competition Act
of 1992, substantially intrude in the First Amendment marketplace of ideas and are
constitutionally no different than the previously invalidated FCC regulations. Over the Executive
Branch’s constitutional objections, Congress has adopted a sweeping legislative scheme that
protects each and every local broadcaster while threatening the continued expansion of diverse
and innovative video programming provided by cable program networks. Because, however, the
First Amendment simply does not permit the government to favor a class of speakers in
derogation of the rights of competing speakers and the public, the new must carry provisions
cannot stand. Further, because Congress granted each commercial broadcaster an ability to
choose between must carry rights in Section 4 and "retransmission consent” rights in Section 6,
Section 6 cannot be severed from Section 4 and must also fall.

Since the constitutional infirmities are clear, and the harm to cable program networks
substantial and irreparable, a preliminary injunction should be entered enjoining any effect or
implementation of the Act’s must carry and retransmission consent requirements. '

STATEMENT OF THE CASE

A.  Background
Since its origination in the late 1940s, cable television has evolved to become a full-

fledged electronic media outlet providing the public with a wealth of video programming choices.
That evolution is attributable to a confluence of technological and market forces. The advent of

satellite-based cable program distribution and increased cable system channel capacity has enabled



cable systems to offer programming that appeals to mass markets as well as audiences with
particular interests. Moreover, the demise of the FCC’s must carry rules -- together with the
FCC’s decision to drop similar protectionist measures -- ended the government’s artificial
distortion of the video marketplace and has permitted nonbroadcast speakers to flourish. As a
result of these developments, approximately 80 national, regional, and local cable programming
services now provide a diverse mix of news, entertainment, public affairs, sports, financial,
religious, minority-oriented, and children’s programming.! Plaintiffs in this case are companies
that operate 16 of those cable program networks.

For cable networks like CNN, USA Network, Arts & Entertainment Network, and The
Family Channel to reach their viewing audience, they must obtain access to a channel on a cable
system. A cable system distributes cable programming by receiving or originating signals from
diverse sources and then transmitting those signals over coaxial and fiber optic cables to its
subscril;¢rs. Cable operators select programming to present to their subscribers from various
servfces, including local broadcast station signals, signals of distant broadcast television stations,
locally-originated cable programming, and cable network programming.

Because cable program .networks are distributed almost exclusively through cable systems,
they reach only the approximately 60 percent of television homes that subscribe to’ cable ¥
Moreover, while cable system channel capacity has increased during the last decade, many cable
systems have reached or are close to reaching the limit of their channel capacity. For this
reason, it is extremely difficult for new cable networks, such as The Cartoon Network, Court

TV, and The Sci-Fi Channel to obtain cable system carriage. McGuirk Affidavit 1§ 24-27.

¥ Affidavit of Terence F. McGuirk, Executive Vice President of Turner Broadcasting
System, Inc. § 11 [hereinafter "McGuirk Affidavit"].

¥ Broadcasting & Cable Market Place 1992 at xxiii (R.R. Bowker New Providence, NJ).
3



Mandatory carriage of broadcast stations compounds this situation by forcing cable networks to
compete for fewer channels.

Broadcast television stations, by contrast, possess multiple means of transmitting their
signals to their audiences. Broadcast stations are licensed by the FCC free-of-charge to utilize
specified portions of the radio-magnetic spectrum to transmit their signals over-the-air to the 98
percent of American homes that own television sets.¥ Broadcast stations are also able to
transmit their programming over-the-air to cable systems for subsequent retransmission to cable
subscribers. Thus, even absent carriage on a cable system, a broadcast station can transmit its
signal over-the-air to virtually every home within its licensed community.

B. Previous Must Carry Requirements

The FCC first adopted must carry rules in 1966 at a time when it viewed cable television
as a service strictly ancillary to broadcasting.¥ There were no cable program networks in
existenég when the first must carry rules were promulgated.

“  In the 1970s, the FCC repromulgated and fine-tuned the must carry rules to protect the
broadcast industry, although during this period its view of cable television began to change. By
the end of the decade, the FCC had finally come to recognize cable television as a legitimate,
independent vehicle for the provision of video services to the public.¥ Based on thls

recognition, the FCC removed related regulatory requirements that limited the number and type

¥ See id,

¥ Second Report and Order in Docket 14895, 2 F.C.C.2d 725 (1966); First Report and Order
in Docket 14895, 38 F.C.C. 683 (1965) ("First Report and Order").

Igjm J1E.C.C.2d 632, 645-46 (1979).



of distant television signals that a cable system could retransmit.¥ Yet, the must carry
requirements remained.

Under these must carry rules, cable system operators were compelled to transmit, upon
request and without compensation, each and every over-the-air broadcast signal that was
considered local by the FCC. The rules required a cable system to carry the signals of all
commercial television stations within 35 miles of the community served by the system, other
stations within the same television "market" as designated by the FCC, and all stations
"significantly" viewed in the community.” See 47 C.F.R. §§ 76.5 et seq, (1984).

C. The Oui T Decisi
In 1985, the D.C. Circuit invalidated the FCC’s must carry rules as violative of the First

Amendment. Quincy Cable TV, Inc. v. FCC, 768 F.2d 1434 (D.C. Cir. 1985), cert. denied,
476 U.S. 1169 (1986). While expressing serious doubts about subjecting the rules to anything
less thax;' the most exacting First Amendment scrutiny, the court held that the rules were invalid
even if considered merely an "incidental” burden on, as opposed to government regulation of,
speech.

The Quincy court recognized that the very purpose of the rules was to bolster the fortunes
of local broadcasters while restricting the ability of cable program networks to mc;h their
intended audiences. By government fiat, broadcasters were guaranteed the right to convey their
messages over cable systems while cable programmers were force to compete for a
proportionately diminished number of cable system channels. The court rejected the FCC’s
assertion that the rules furthered the government’s purported interest in the preservation of free,

over-the-air broadcasting, finding the Commission failed to substantiate that any serious threat to

¢ Cable Television Syndicated Program Exclusivity Rules, 79 F.C.C.2d 663, 744-46 & 768-

69 (1980).



local broadcasting even existed. Furthermore, in view of the government's asserted interest, the
rules were remarkably overinclusive. In short, they served the constitutionally impermissible
purpose of protecting broadcasters, as opposed to broadcasting.”

Subsequently, and despite First Amendment concerns, the FCC promulgated new, "scaled
back” must carry rules in 1986. These rules limited the number of broadcast stations a cable
system was required to carry, established a minimum viewership standard for stations to be
eligible for carriage, permitted cable systems to refuse carriage of more than one broadcast
station affiliated with the same commercial broadcast network, limited the number of
noncommercial stations a cable system was required to carry, and were to remain in effect for a
period of only five years and then eliminated entirely.

In promulgating these rules, the FCC expressly abandoned any claim that must carry rules
were required to protect local broadcasting.¥ Further, the FCC recognized that must carry rules

were fundamentally anti-consumer:

” [W]e believe that it would not serve the interests of video consumers to maintain
policies that favor any group of program service providers to the exclusion of other
competing service providers, especially where such policies may hinder consumers’

¥ The court noted that the rules indiscriminately protected "each and every broadcaster
regardless of the quantity of local service available in the community and irrespective of the
number of local outlets already carried by the cable operator,” and contained no requirement that
stations actually provide locally-originated programming to qualify for carriage. 768 F.2d at
1460.

.1 F.C.C. Rod. 864, 87980
(November 28 1986) [hemmafter anm_Qmﬂ"] mmmmmmmmm




access to those competing program services.?

Despite their more limited scope and duration, the FCC’s revised rules were quickly
struck down as violative of the First Amendment. Century Communications Corp. v. FCC, 835
F.2d 292 (D.C. Cir. 1987), cert. denied, 486 U.S. 1032 (1988). Since Century, the FCC has

considered and resisted persistent broadcast industry appeals for the promulgation of new must

10/

carry rules.~
FCC factfinding since Century has demonstrated that most local broadcast stations are

being carried by cable systems, and that virtually all cable systems are carrying at least one local
affiliate of each network.l' Invited to establish the justification for reimposition of must carry
regulations,!? broadcasters have offered nothing more than anecdotal evidence of isolated
decisions by cable systems to discontinue carrying minimally viewed broadcast stations. The lack
of any evidence demonstrating a threat to local broadcasting, as opposed to certain individual

broadcaéters, validates FCC Chairman Sikes’ recognition that "the stations needing must carry the

P

¥ Report and Order, 1 F.C.C. Red. at 880. See also Memorandum Opinion and Order on
Reconsideration, 2 F.C.C. Recd. at 3600. Despite broadcast industry claims that cable carriage
was essential to its ability to offer programming in competition with cable, the FCC recognized
that cable subscribers possessed an inexpensive means of receiving both cable and over-the-air
programming -- an input-selector or "A/B" switch. The five-year duration of the rules was
considered to be the maximum period necessary to permit cable subscribers to become familiar
with and install the switch if they so desired.

1 Although the FCC initiated a rulemaking proceeding in July 1991, it declined even to
propose new must carry requirements, instead requesting comment on "whether, in today’s video

marketplace must can-y mles are needed In.me_Man:r_szf_Beexamanmf_:he_Efiesnxe

¥ staff Report, Policy and Rules Division of the Mass Media Bureau, Cable System

Broadcast Signal Carriage Report, Sept. 1, 1988, at 11, 13.




most are the ones that are watched the least. "%’

The elimination of protectionist regulatory intervention into the video marketplace has
permitted the diversity offered by cable program networks to flourish. The absence of such rules
has permitted cable operators to exercise editorial discretion in choosing program offerings that
their subscribers want, and has led to the introduction of new program networks, expanded
carriage of existing cable program networks as well as new locally-originated cable
programming. At the same time, the capacity of cable program networks to create and offer
original news, entertainment and other informational has grown dramatically. Basic cable
program networks spent $340 million for programming in 1984; in 1991, that investment in

programming had increased to $1.5 billion.1¥

Confronted with the courts’ prior rejection of mandatory cable carriage as violative of the
First Amendment, and the FCC’s continuing refusal to impose must carry rules a third time, the
broadcast industry turned to the only avenue left -- Congress. The broadcast industry convinced
Congress to include new must carry requirements in its 1992 cable legislation and to broaden
their rights substantially by also granting each commercial broadcaster the option to be paid or to
withhold the station from cable altogether.l¥ '

The detailed must carry provisions in the 1992 Cable Act are in many respects even more
expansive than the rules invalidated in Century. The Act requires each cable system with more

than 300 subscribers and 12 or fewer channels to carry the signals of all non-duplicative

¥ 1d, at 4576 (Separate Statement of FCC Chairman Alfred C. Sikes).
1 H.R. Rep. No. 628, 102d Cong., 2d Sess. 31 (1992) (hereinafter "H.R. Rep. No. 628").

¥ See The Cable Television Consumer Protection and Competition Act of 1992, Pub. L. No.
102-385 (1992) ("1992 Cable Act" or "Act™).



