
BEFORE THE DOCm FilE COpy OR!G!NAP RIGINAL
Federal Communications CommissiorliECEfVED

WASHINGTON, D.C. 20554 {JAN 12 '993

In the Matter of

Amendment of Section 73.202(b),
Table of Allotments,
FM Broadcast Stations
(Scotland Neck and Pinetops,
North Carolina)

To: Chief, Allocations Branch
Mass Media Bureau

MM Docket

RM-7879

fEDERAL COMMtJtJ/CATia~S COOM!SSlOO
(JFI~THE SECRETARY

No. 92-7 /
./

~.__.,/

REPLY OF RADIO TRIANGLE EAST COMPANY

Radio Triangle East Company ("RTE") hereby replies to

the opposition of WYAL Radio, Inc. ("WYAL") to RTE's Petition for

Reconsideration of the Mass Media Bureau's decision to substitute

Channel 238C3 for Channel 238A at Scotland Neck, North Carolina,

and to reallot Channel 238C3 from Scotland Neck to Pinetops,

North Carolina. See Scotland Neck and Pinetops, North Carolina,

7 FCC Rcd 5113 (Alloc. Branch 1992) ("Scotland Neck and

Pinetops"). For the reasons stated in RTE's Petition and below,

the Bureau should conclude that the public interest is better

served by the retention of Scotland Neck's sole full-time aural

service. As a result, the Bureau should reverse its decision

reallocating the channel to Pinetops.
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I. WYAL Failed To Respond To RTE's Showing That The
Reallocation Of Station WWRT(FM) From Scotland
Neck To Pinetops Violates Section 1.420(i) Of The
Commission's Rules.

WYAL has failed to respond to RTE's showing that the

Bureau's upgrade of FM Channel 283A to Channel 283C3 and its

concurrent reallocation from Scotland Neck to Pinetops violated

the Commission's decision in Amendment of the Commission's Rules

Regarding Modification of FM and TV Authorizations to Specify a

New Community of License, 5 FCC Rcd 7094 (1990) ("Community

Change Recon. Order"). Instead, WYAL merely repeats its

assertion that Pinetops is a "community" for allocation purposes.

See WYAL Opposition at 3.

Enough is enough. It should be clear by now that the

question whether Pinetops is a community -- i.e., whether it is

eligible to receive a new FM channel -- is irrelevant to the

outcome of this proceeding. Even if Pinetops is a licensable

community in its own right, the Bureau should not have ordered

the reallocation of Station WWRT(FM) , Scotland Neck, to Pinetops,

because WYAL has not shown that the community of Pinetops is

sUfficiently independent from Rocky Mount under the three-prong

test applied in the Community Change Recon. Order. See RTE

Petition at 8-13.

RTE notes in this regard that WYAL's Opposition

addresses neither RTE's showing that the Bureau improperly

refused to consider RTE's Motion to Strike nor RTE's showing that

the Bureau impermissibly relied upon hearsay and unsubstantiated
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claims about the alleged attributes of Pinetops in concluding

that the "community" of Pinetops is independent from Rocky Mount.

See RTE Petition at 5-8. At a minimum, therefore, the Bureau

should accept RTE's unopposed showings on these matters, and

exclude as unreliable the defective evidence of Pinetops'

independence from Rocky Mount, which WYAL merely reiterates in

summary fashion in its Opposition.

II. The Bureau Should Have Rejected The Proposed
Reallocation, Notwithstanding The Fact That
Pinetops Is Outside The Rocky Mount Urbanized
Area.

In its Opposition, WYAL relies exclusively on the fact

that Pinetops is outside the Rocky Mount Urbanized Area to

establish Pinetops' independence from Rocky Mount. See WYAL

Opposition at 3. Commission precedent makes clear, however, that

this fact alone is not sufficient to establish independence or to

justify the proposed reallocation.

As RTE has pointed out, the location of a proposed

community within an urbanized area is but a sub-element of one of

the three criteria the Commission analyzes in determining whether

to apply Section 1.420(i) of its rules. See RTE Petition at 8-9

(citing Fairfield and Norwood. Ohio, 7 FCC Red 2377, 2378 (Alloc.

Branch 1992) (further citations omitted». Of equal significance

under this criterion are the comparison of the size of the

suburban community relative to the nearby city and the proximity

of the suburban community to the city. Id. Pinetops is less
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than 1/30th the size of Rocky Mount, and is located only 14.5

miles from Rocky Mount (with no intervening communities) .

In its Petition, RTE cited the Bureau's decision in

Fairfield and Norwood. Ohio, supra, where a proposed FM channel

reallocation was denied even though the nearby large metropolitan

area at issue was merely 15 times the size of the proposed new

community. See RTE Petition at 10. WYAL's Opposition contains

no discussion of this decision or of the Bureau's recent decision

in Van Wert. Ohio and Monroeville. Indiana, 7 FCC Rcd 6519

(Alloc. Branch 1992) .

In the latter decision, which was released after RTE's

Petition was filed, the Bureau rejected an FM station'S proposed

community change despite the fact that the new community was not

located within a nearby urbanized area, and indeed was separated

from the urbanized area by more than 17 miles of rural farmland.

Van Wert. Ohio and Monroeville. Indiana, 7 FCC Rcd at 6520 & n.8.

There was no dispute that the proposed new community was a

"community": it had a town council, zip code, fire and police

departments, and local businesses, and its council president had

supported the petition. Nevertheless, the Bureau looked beyond

the "community" issue and found significant the fact that the

original community -- like Scotland Neck -- was losing both its

only local nighttime service and its sole local competitive

voice, as well as the fact that the petitioner's public interest

argument was premised exclusively on the claim that the proposed

new community had no aural services. Id. The Bureau concluded
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that "when, as here, a proposal offers no public interest

benefits beyond provision of a first local service to a much

smaller, less isolated community, retention of the channel in the

original community is warranted." Id. at 6521. The Bureau

should have reached a similar result here.~/

III. WYAL Has Not Met Its Burden Of Showing That The
Reallocation Of Station WWRT{FM)'s Channel From
Scotland Neck To Pinetops Would Result In A
Preferential Arrangement Of Allotments.

As RTE demonstrated in its Petition, the burden is on

WYAL to prove that the pUblic interest would be better served by

relocating station WWRT(FM) from Scotland Neck to Pinetops. RTE

Petition at 11. WYAL has not met its burden.

WYAL's observations that Pinetops is incorporated and

that it has its own post office (see WYAL Opposition at 3) go

merely to the question of Pinetops' status as a community. WYAL

has provided no evidence -- unreliable or otherwise -- of

Pinetops' independence from Rocky Mount. Indeed, the only

evidence presented by WYAL so far (i.e., the fact that the

"Pinetops" telephone listings WYAL are included in a phone book

that reads "Rocky Mount, North Carolina" on its spine) tends to

-*/ WYAL, of course, also fails to meet the other two criteria
for eligibility for a first local service preference.
First, RTE has shown that the signal of WYAL's proposed
"Pinetops" station would cover the entire Rocky Mount
Urbanized Area. Second, WYAL has failed to show that the
"community" of Pinetops is not interdependent with the
nearby Rocky Mount Urbanized Area. See RTE Petition at 9,
10 -11.
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show that Pinetops is not independent from Rocky Mount. See RTE

Petition at 12.

IV. Conclusion

In summary, WYAL has not responded to RTE's showings as

to the numerous errors in the Bureau's decision in Scotland Neck

and Pinetops. WYAL also has clearly failed to rebut RTE's

showing that the public interest is better served by maintaining

station WWRT(FM) in Scotland Neck, where it provides the sole

nighttime radio service. The proposal to reallocate an existing

FM radio station from Scotland Neck to Pinetops should therefore

have been rejected initially.

Accordingly, RTE urges the Bureau to grant the Petition

for Reconsideration.

Respectfully submitted,

RADIO TRIANGLE EAST COMPANY

By:~~~~A
Stephen D. Baruch

Leventhal, Senter & Lerman
2000 K Street, N.W.
Suite 600
Washington, D.C. 20006
(202) 429-8970

January 12, 1993 Its Attorneys
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I, Katharine B. Squalls, do hereby certify that a copy

of the foregoing "Reply of Radio Triangle East Company" was

mailed, first-class United States postage prepaid, this 12th day

of January 1993, to the following:

Mark J. Prak, Esq.
Tharrington, Smith & Hargrove
209 Fayetteville St. Mall
Box 1151
Raleigh, North Carolina 27602

Attorney for WYAL Radio, Inc.


