IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

GILLETT COMMUNICATIONS OF .
ATLANTA, INC., d/b/a WAGA-TV5,

Plaintifg,
CIVIL ACTION
Y.
FILE NO.

DANIEL BECKER, DANIEL BECKER
FOR CONGRESS COMMITTEE, and
THE FEDERAL COMMUNTICATIONS
COMMISSION,

Defendants.

Vs Vs N Nl Nl Nl st st Wil P “ggl SwmP et Nt

MEMORANDUM OF LAW IN SUPPORT OF
IHJLDN11FP!3AITHJIUNTKDBIFCH&]!HMENJRAJ!YlUE?TRAJLﬂhR;

Pursuant to Rules 220-1 and 220~3 of the Local Rules for the
Northern District of Georgia, Plaintiff Gillett Communications of
At.lanta, Inc. d/b/a WAGA=TVS5 ("WAGA-TV"), files this Memorandum
of Law in support of its Application for Temporary Restraining

Order and Petition for Declaratory Judgment as follows:

L_INTRODUCTION AND BACKGROUND
Defendant Daniel Becker is a legally qualified candidate for
the United States Congress in Georgia's Ninth Congressional
District. Mr. Becker's campaign committee has asked to purchase
time on WAGA-TV to air a thirty-minﬁte paid political program on
Sunday, November 1, 1992 between 4:00 p.m. and $5:00 p.m.,
immediately following the broadcast of the National Football

League game between the Atlanta Falcons and the Los Angeles Rams,
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The videotape of Mr. Becker's thirty-minute paid political
progran provided to WAGA-TV contains graphic, violent, bloody and
shocking depictions and descriptions of female sexual organs,
dismembered and aborted fetuses, fetal body parts, actual
abortions being performed by dismemberment, the crushing of a
fetus' skull as part of an abortion procedure, and detailed
footage of first and second trimester abortions being performed.
The videotape includes graphic, bloody depictions of the uterus,
female sexual organs, excreted utcrinc fluid, dismembered fatal
body parts, and other products of conception.! The offending
pertions of thervidcotape depict these sexual organs, activitie;,
and materials in a manner which is patently offensive according
to contemporary community standards.

Mr. Becker's request to air the advertisement at the stated
time places WAGA-TV in an untenable position under existing law
and presents a conflict between two bedrock principles of
broadcast regulation: On one hand, federal law prohibits WAGA-TV
from censoring paid political programming and from denying
"reasonable access" to candidates requesting airtime. See 47
U.S.C. §§ 312(a)(7) and 315(a). On the other hand, 18 U.S.C.

§ 1464 and 47 U.S.C. § 312(a)(6) impose felony criminal and

administrative sanctions for airing "indecent" material. gSee,

e.g., Action for children‘s Televigion v, F.C.C., 932 F.2d 1504
(D.C. . Cir. 1991) (felony to broadcast "indecent" paterial unless

The video tape is attached as Bxhibit "A" to the Affidavit of Mr. Jack
Sander.
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at an hour when risk of children in the audience can be
minimized). Thus, if WAGA-TV ajrs Mr. Becker's shocking and
indecent prograr at the requested time, it will violate 18 U.S.C.
§ 1464 which constitutes grounds for the ravocation of its
broadcast license, and will suffer irreparable harm to its
reputation and standing in the community. However, if WAGA-TV
airs ﬁr. Baecker's program at any time other than that recuested
by Becker and his Campaign, it will violate the "reasonable
access" and "no censorship® provisions of 47 U.S.C. §§ 312(a)(7)
and 315, which also constitutes grounds for revocation of its
license. Thus, no matter which course of action WAGA-TV pursues
with respect Mr. Becker's program, it faces the genuine threat of
serious criminal and administrative sanctions. As a result of
the immediacy of this controversy, and the uncertainty of WAGA-
TV's legal situation, declaratory and injunctive relief is
crucial in this matter.

WAGA-TV submits that its conflicting legal and moral
obligations can be harmonized, and the interests of the children
in WAGA-TV's viewing audience can be protected, only be a
declaration from this Court that Becker's program can only be
broadcast during the "safe harbor” hours between 12:00 midnight
and 6:00 a.m. whan the risk of children being in the audience is
minimized. Further, WAGA~TV asks the Court to enjoin the Federal
 Communications Commission from taking any regulatory or other
action against WAGA—TV,'either for channeling the program to the

safe harbor hours, or in the alternative, for broadcasting this
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shocking and indecent program at a time when children will likely

be in the viewing audience in large numbers.

IL_ARGUMENT AND CITATION OF AUTHORITIES

18 US.C § 1464 PROHIBITS THE BROADCAST OF BECKER'S PAID
POLITICAL PROGRAM DURING THE TIME REQUESTED BECAUSE IT
ISINDECENT.

Broadcasting indecent material during certain parts of the

day violates 18 U.S.C. § 1464. That statute provides as follows:

Id.

§ 1464. Drendeastiug obscens language

Whoever utters any obscene, indecent or
profane language by means of radio communications
shall be fined not more than $10,000 or imprisoned
not more than two years, or both.

This prohibition has been uniformly held to apply to

television as well as radio broadcasts. Saee 8.9.. Action for

Children's Television v, FCC, 932 F.2d 1504 (D.C. Cir. 1991)
("ACT _II"). 1In addition to the criminal penalties contained in

the statute itself, violation of section 1464 constitutes grounds

for revocation of a broadcaster's FCC license, as well as the

impogsition of other administrative sanctions. 47 U.S.C. §§

312(a) (6), 31S5.

As interpreted under the First Amendment, however, 18 U.S.C.

§ 1464 does not provide a blanket prohibition against indecent

material; it merely requires that the indecent material be

broadcast when the risk of children being in the audience can

reasonably be minimized. Typically, the FCC allows the broadcast
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of such material during the "“safe harbor" period between 12:00

midnight and 6:00 a.m. Ses FCC Proceeding to Implenent

el.(olel- O s(v[-1e 1o P E OO

1992 FCC LEXIS 5392 (September 17, 1992). The broadcast of
"indecent” material at any time other than these "safe harbor"
hours constitutes grounds for revocation of WAGA-TV's broadcast
license.

The FCC defines indecency as

language or material that, in context, depicts or

describes, in terms patently offensive as measured by

contemporary community standards for the broadcast

medium, sexual or excretory activities or organs.

In re Sagittariue Broadcasting Corp,, Memorandum Opinion and
Order, released October 23, 1992 (copy attached). This
definition was specifically upheld in Act II, supra. The
linchpin of indecency enforcement is the protection of children
from inappropriate broadcast material. Ag;ign_:g:_gn;lg:gnlg
Television v, FCC, 852 F.2d 1332, 1340 (D.C. Cir. 1988) ("Act
I"). In fact, the whole purpose of indecency enforcement is to
"shelter children from exposure to words and phrases their
parents regard as inappropriate for them to hear", or in this
case, to see. Jd.

The extent to which a broadcast is indecent focuses on
whether it is readily understandable to children in the audience.
See &ggiﬁ;g:ing, at 3. Whether material is patently offensive is
a factual determination, based on careful consideration of

context, such as whether the words (or picturcs)'in context are

vulgar or shocking, the manner in which they are portrayed,
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whether they are isolated or fleeting, and the work's relative
merit. JInfinity Broadcagting Corp., 3 F.C.C. Red. 930, 931-32
(1987) . - |

The videotape presented to WAGA-TV by Becker and his
Campaign is clearly indecent under these standards. The
videotape contains, among other things, graphic, violent, bloody
and shocking depiction§ and descriptions of female sexual organs;
actual abortions being performed by dismemberment of the fetus;
dismembered and bloody aborted fetuses and fetal body parts; a
graphic, violent and shocking description of the crushing of a .
fetus' skull as part of an abortion procedure; and detailed
footage of first and second trimester abortions being performed.
The videotape includes graphic and shocking depictions of the
uterus and female sexual organs, excreted uterine fluids,
dismembered fetal body parts, fetal sexual organs and other
products of conception. The offending portions of this videotape
depict these sexual organs, activities and materials in terms
patently offensive under contemporary community standards for the
broadcast medium. See Sander Aff., 499 3-11; Pepper Aff., 49 5-
11.

The reaction of WAGA-TV's callers to Mr. Becker's previous,
less graphic political advertisements underscores the fact that
the material in this 30-minute program is patently offensive as
measured by contemporary community standards. See Sander Aff.,
1Y 5-8; Pepper Aff., 91 5, 7. One of Becker's previous political
ads was aired at 7:58 p.m. on éunday, July 19, 1992 on WAGA-TV -
as late as possible during the day part requested. In the forty-
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eight hours after the ad ran, WAGA-TV received 160 telephone
calls from viewers, all of whom opposed the broadcast of such
graphic material without warning at such an early family viewing
hour. Sander Aff., 7. Many of these calls were from parents who
were watching television with their children when the ad was
aired. The callers stated that the ad upset them and their
children, and that their children asked questions they could not
answer or did not plan to discuss with them until later in their
lives. In the view of these parents, the ad was an unexpected
intrusion into a very personal matter. Sander Aff., 8.

In response to these calls and in anticipation of future
requests from Becker's Campaign, WAGA-TV petitioned the FCC for a
declaratory ruling prior to the August 11, 1992 run-off election
concerning the ads. The FCC did not respond until nearly two
weeks after the election was held, thereby providing no guidance
to WAGA-TV in time for it to act. Moreover, the FCC only allowed
WAGA-TV to run an “advisory" warning parents of the graphic
nature of the upcoming ad.

After consulting with its attorneys, WAGA-TV determined that
further efforts before the FCC would be futile and impractiecal,
and did not appeal its decision at that time. Pepper aAff., § 8.
Now, given the extremely short time‘period before Becker seaks to
broadcast his program and the fact that WAGA-TV will suffer
irreparable harm to its reputation and standing in the community
iflit airs the program, WAGA-TV has no practical alternative but
to petition this Court for relief. Pursuing further
administrative remedies with the FCC would be completely futile
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and any such "remedy" would be wholly inadequate given this .
threat of irreparable harm. Pepper Aff., § 9-11. See Atlantic

Richfield Co., v, lUnited States Department of Enerqy, 769 F.2d
771 (D.C. Cir. 1984).

WAGA-TV's market research indicates that approximately
178,000 children between the ages of 2 and 17 will be watching
television during this Sunday afternoon time period, and that an
estimated 65,000 children of that age will be watching the
Atlanta Falcons game immediately preceding the time Becker wants
to broadcast his paid political program. $e@ Sander Aff., ¢ 3.,
It is safe to assume that many of these children will be
unsupervised by any adult, and yet will be exposed to the
gruesome display in Becker's paid political program.

The FCC has stated that indecent material is still indecent
even though it appears within the context of otherwise valuable
programming. $See, e.9., Eastern Fducation Radio, 24 FCC 24 408,
413 (1970). Courts have agreed, stating "that serious merit need
not, in every instance, immunize indecent material from FCC
channeling authority." Action for Children's Television v, FCC,
sSupra, 852 F.2d at 1339. Consequently, the indecent material in
Becker's program may be channeled to the "safe harbor" hours even
though the gruesome images are imbedded in an otherwise valuable
political program. '

"As a result of the clearly indecent nature of Mr. Becker's
videotape, WAGA-TV faces the genuine threat of'sorious cr;minal
prosecution and administrative sanctions for broadcasting it at
any time other than the "safe harbor" between midnight and 6:00
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a.m.

In addition, WAGA-TV's reputation and standing in the

compunity will be irreparably damaged if it is required to

broadcast Mr. Becker's shocking and indecent program during a

part of the broadcast day when a such significant number of

children will be in the viewing audience. Sander Aff., § 7-11.

B

UNDER 47 US C 8§ 312(a)7) and 315(a), WAGA-TV CANNOT CENSOR
OR "CHANNEL" A LEGALLY QUALIFIED CANDIDATES PAID
POLITICAL PROGRAMS

Under 47 U.S.C. § 312(a)(7), a broadcast station must

provide a legally qualified candidate for federal political

office "reasonable access" to its broadcast facilities.

U.S.C. § 315(a), such access must be provided equally to all

candidates, and the broadcaster may not censor the material

presented for broadcast in any way. Section 315(a) provides as

follows:

§ 31S. cCandidates for public office

(a) Equal eopportunities regquirement; censorship
prohibition e o o

If any licensee shall permit any person who is a
legally qualified candidate for any public office
to use a broadcasting station, he shall afford
equal opportunities to all other such candidates
for that office in the use of such broadcasting

station: Provided, Ihat such licensee shall have
no _pover of censorship over the material broadcast

47 U.8.C. § 315(a) (emphasis added). Violation 6f ejither of

these "reasonable access" or "no c.hborship" provisions

constitutes grounds for revocation of the broadcaster's license

and other administrative sanctions:

-9—

= e im e e AT e —~— -

Under 47



§ 312. Administrative sanctions

{a) Revocation of atation license or construction
p.rllit . .

The Commission may revoke any station's license or
construction permit -- ...

(7) For willful or repeated failure to allow
reasonable access to or to permit purchase ot
reasonable amounts of time for the use of a
broadcasting station by a legally qualified
candidate for Federal elective office on
behalf of his candidacy.

47 U.S.C. § 312(a)(7). See alsp 47 U.S.C. § 503(Db)

(administrative sanctions include forfeiture). ,

Policieg, 7 FCC Rcd 678 (1991), on reconsideration, _ ___ FCC Rcd
____, FCC 92-210 (released June 11, 1992), the Commission
endorsed and reaffirmed, inter aljia, the following guidelines
used in evaluating "reasonable access":

The "raasonable access" provisions of Section
312(a)(7) of the Communications Act require
that, absent certain unusual circumstances, a
legally qualified candidate for federal office
be afforded program-length time in periods of
the broadcast day in which there is maximum
audience potential (i.e., "prime time" for
television and "drive time™ for radioc) as well
as during other periods of the broadcast day.
7 FCC Rcd at 681;

Enforcing Section 312(a)(7) of the
Communications Act, supra, 68 FCC2d 1079 at
1090.

* * %
A station is prohibited from using a denial of
"reasonable access" to a federal candidate as
a means of censoring or otherwise exercising
control over the content of any political
“uses" by the candidate (e.g., by rejecting

- such uses for non conformance with any of the

- 10 =
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station's suggested guidelines). 7 FCC Rcd at
681; 68 FCC24d at 1093 and 10%94.

Id.

Although the Commission has suggested that "there may be
circumstances when a licensee might reasonably refuse broadcast
time to political candidates during certain parts of the
broadcast day," the only specific instance in which the
Conmission has approved a licensee's refusal to sell air time to
candidates involved a candidate's request for time during a
newscast. New Priper on Political Broadcasting and Cablecasting,
69 FPCC 24 2209, 2289 (1978). 1In fact, in CBS, Inc. v. FCC, 453‘
U.S5. at 367, 101 S. Ct. at 2813 (1981), the Supreme Court held
that broadcasters may not direct candidatcs to unwanted times of
the day or evening without viclating the "reasonable accaess"
provisions of the statute, and the Commission has ruled that
candidates are entitled specifically to access to "prime time."
See Report and order in the Matter of Commission Policv in
Enforcing Section 312(a)(7) of the Communications Act, 68 PCC 24
1079, 1090 (1978).

In short, WAGA-TV cannot "channel" political programming to
specific times of the broadcast day without depriving federal
candidates of their rights to determine how best to conduct their
campaigns. As a result, WAGA-TV cannot channel Mr. Becker's
shocking and obscene program to times of the day when the
likelihood of children being in the viewing audience is minimized
without violating the "reasonable access® and "no censorship"

réquirements of federal law and facing the genuine threat of

-1 -
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administrative sanctiong, including revocation of its broadcast

‘license.

C THIS COURT SHOULD DECLARE THAT WAGA-TV CAN CHANNEL
BECKER'S PROGRAM TO THE TIME OF DAY WHEN CHILDREN ARE
NOT LIKELY TO BE IN THE VIEWING AUDIENCE

Although restrictions on the broadcast of indecent material
cannot be absolute, such restriction may "do that which is
nacessary to rastrict children's access to indecent broadcasts."
ACT II, 932 F.2d at 1509. That is all WAGA-TV asks the Court to
do in this case. WAGA-TV asks the Court to declare that (1) nr:
Becker's videotape is indecent under 18 U.S.C. § 1464, and that
(2) WAGA-TV is only required to broadcast it during the "safe
harbor" period between midnight and 6:00 a.m. This result would
provide Mr. Becker "reasonable access®, and yet protect the
children in WAGA-TV's viewing audience from the shocking and
indecent portions of his program.

The United States Supreme Court has recognized the unique
accessibility of broadcasting to children as a justification for
the regulation of indecent broadcasts. FCC v, Pacifica
Foundation, 438 U.8. 726, 749 (1978). More recently, the Court
recognized broadcasting's unique technological inability to
shield the unwilling listener, especially a child, from receiving
indecent messages. Sable Compunications of California. .Inc. v.
FCC., 492 U.S. 115 (1990). It is easy to toicsee a child watching
television on Sunday afternocon withoutfany adult supervision.

Perhaps the child is watching the Atlanta Falcons football ganme,



or perhaps the child is merely switching channels. 1In any eiant,
such a child who runs across Mr. Becker's program is likely to be
severely traumatized by the shocking, graphic, and indecent
depictions of female sexual organs, dismembered fetal body parts,
and excreted material from the uterus. The mere presence of an
vadvisory", whether contained in the body of the program or
immediately preceeding it, is highly unlikely to discourage young
children from watching the program. For this reason, this is
precisely the type of material that should be channeled to the
safe harbor hours after midnight to protect children from .
unwvarranted psychological and emotional trauma.

Such a decision would comport with the FCC's latest ruling
on this subject. 1In that ruling, the FCC found that "indecent"
material creates an axception to the "reasonable access"
reguirements of Section 312(a)(7). In a memorandum, dated
January 6, 1984, from then Commission Chairman Mark S. Fowler to
Congressman Thomas Luken, the Commission stated that:

A broadcaster would be justified in refusing

access to a candidate who intended to utter obscene

or indecent language, because Section 312(a)(6) ...

must be granted to carve an exception to Section

312(a)(7). ... The application of both

traditional norms and statutory construction as

well as an analysis of the legislative evolution of

Section 315 [of the Communications Act] militate in

favor of reading 18 USC Section 1464 as an

exception to Section 315.

See Exhibit "B", attached hereto. This Memorandum represents the
latest, best word from the Commission on the interplay between

the "indecency” and “"reascnable access"™, “no censorship"

- 13 -
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statutes. WAGA-TV simply asks this Court to apply the Fcc's‘
latest opinion to this case.

Congress has mandated that television licenseaes pay
particular attention to the needs and interests of children in
their audience. See, e.d9,, Children's Television Act of 1990,
Pub. L.No.101-~-437, 104 Stat. 996-1000, godified at 47 UsC
§§ 3030(a), 3030(b). The Commission has also promulgated rules
implementing the Act. See, @.4., 47 C.F.R. § 73.3526(a) (8) (ii)
and (a)(8) (iii). The Act and the Rules require that WAGA-TV be
sensitive to and respond to the needs and interests of children.
in its audience. WAGA-TV, therefore, is responding to that
mandate by seeking this declaratory ruling permitting it to
protect the thousands of children in its viewing audience from a
political advertisement that man& of them cannot understand, and
that may cause many of them to experience permanent psychological
and emotional damage.

The Supreme Court has held that it is the "right of the
viewers and listeners" that is "paramount". Columbia Broadcast
System v. Democratic National Committee, 412 U.S. 94, 111, 93 8.
Cct. 2080, 2090 (1973). Here, of course, there are two segments
of the audience -- the electorate and young children -- that have
strikingly dissimilar needs. The Supreme Court has stated the
purpose of the "reasonable access"™ and "no censorship” provisions
of the Communications Act as follows: |

' The candidates have the ... opportunity to make

their views known so that the electorate may
intelligently evaluate the candidate's perscnal

AEY2010.126

- AL RN T T L



gqualities and their positions on vital public
issues before choosing among them on election day.

Buckley v, Valeo, 424 U.S. 1, 52~3, 96 S. Ct. 612, .651 (1976).
Beyond doubt, traumatizing children with shocking and indecent

footage of female sex organs and excreted, dismembered fetal body
parts does nothing to advance the statutory purpose of informing
the elactorate. Moreover, Becker may still put his videotape
baefore the electorate during the safe harbor hours between
midnight and 6:00 a.m. when children are not likely to be in the
audience.

For these reasons, WAGA-TV respectfully submits that the -
requested ruling will strike a fair and eguitable balance between
two laudable legislative enactments. Channeling "indecent*®
political advertisements to time periods when the electorate,
rather than young children, are in the audience will afford
candidates the reasonable access to which they are entitled
while, at the same time, preserving the long-standing and well-
articulated interests in not subjecting children to indecent

material.

CONCLUSION
Por the reasons stated herein, WAGA-TV respectfully urges
the court to issue an order restraining Becker and the Becker
Campaiqq Committee from insisting upon airing their political
advertising at the time requested, restraining the FCC from
‘sanctioninq WAGA-TV for either channeling the ad to between the
hours of 12:00 midnight and 6:00 a.m. or for broadcasting it at

the time requested, and also to issue a declaratory ruling that

- 15 -
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the program is indecent, and may be channeled to that part of the
broadcast day in which children do not constitute a significant
part of the audience, specifically 12:00 midnight to 6:00 a.m.,
without violating any of WAGA-TV's legal obligations.

Respectfully submitted, this &8 day of October, 1992.

SON GRAVES
orglia Bar No. 305700

RICHARD R. HAYS

Georgia Bar No. 340920 ,

DANIEL A. KENT

Georgia Bar No. 415110

Attorneys for Gillett
Communications of Atlanta,
Inc., d/b/a WAGA-TV 5

One Atlantic Center

1201 West Peachtree Street
Atlanta, Georgia 30309-3424
(404) 881-7000
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Before the
PEDERAL COMMMICATIONS COMMISSION
Wasnington, D,C. 20884

In the Matter of

=iability of Sagittarius
3rcadcasting Corperatien,
infinity Broadoasting Carperation
of Penngylvania &

infinity Broadossting Corporation
=€ Washington, D.C.

Licensess of Radio Stations
WXRK(*M, dNew York, New Yerk
WYSP(™™), Pniladelphia, Pernaylvanis, &
ASFK(IM), Manassas, Virginia

far a Forfaiture

WP NP st il Nl sl P s s U P et it it

mm: Ostober 16, 1592 Releassd: ocpober 23, 1992

3y the Chief, Mass Medis Dureau:

1. The Czief of the Mass Media Bureau, soting pursuant to autherisy
desegated by 3estion 0.283 of the Commiasian's Mues, has under considerstion:
(1) a Notica of Apparest Liabiiisy (NAL), 5 PCC Rod 7291 () 1990), issumd to
she Sagittarius Arcadeasting Cerporation, licensee of rsdic station VWIRE(MM),
New York, New York, xnﬂmy ‘Broadoasting Corporstion of Pennaylvania,
tigensee of radic station WYSP(FN) Pnilagelpnia, Pemnsylvania, and Intuusy

zrmauua' Cerparation af « D.C., liosnses of radic atation
WoTK(PN), Manassas, Virginig, (collectively “iafinity”), in tne gmount of siz
=nousand dollars ($6,000), twe theusand gellars ($2,000) for ssen station; and

12) 'nnmey'n Pedruary 11 and June 11, 1991. responses to the NAL.

2. mmmmmwwmutumlamm o‘uhuon .
st 18 U.8.C. § the broadaast of indecent material.
0 Sactions 31!“)(‘) and !0 B)(1)(D) of the Commmunicavions Act of 1031.

1 "ymoevar utters any cbscena, indsesnt, or profane language by maans of
*r2ic commmication shall ke fined not more than $10,000 or imprisoned nnt
=% Than tuo years, or beth.” 18 U.S.C. § 1464,

' C‘ﬂOlll
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amended, the Commission NAS statutary autharigy 8o take upnpputo
aezmucun\n action when lisensees broadoast material in viclation of 18
©.$.C. § 1468, The Commission has aafined ingeesncy s * e or material
shat, in oontast; depists or desaribes, in terms patently ive as

mumwmymsy.lumummhumcum,m.

gr exaretary activities or organs. i
",_‘5‘% 932 7.2¢ 1808 (D.C. Cir. 1991)("jL
u.S. 726 (1978)(" "), the Court upheld the CC

ausnority $0 regulate mu and the 0.8. uurt of Appeals ror
che D.C. Cirouit has upheld- the Commisaion's authority to restrist the
sroadoast of indecent matarial when there is a reascnable risk that ohilaren
=ay Se¢ in the audienas. , 852 r.2d
*332 /5.C. Cir. 1088)(* .

3. & complaingnt alleged that on December 16, 1988, radie station
wXRK aired indecent material on the Howard Starn Show, MdlurlfruGco 10
a.z. on weskdays. Upan review of the complainant's tape m!orm
sroadoast, the Bursau sent the lioenses g letter of tmll'y ("I-D! ).
uson the broadosst and the lisenses's respense, the Bureau sonciuded me the
material aired by WXRK, and simultanecusly carried on WYSP and WIK,
apparently violated 18'0.3.C. § 1568, and lssusd a Notiaoe of Apparent
=lablility for $6000 (43000 to esach of tha thres scmmonly=-owned stations),

4, Infinity reiterstes and augnents many of the arguments from its
~gsnanse to our LOI: The Stern bBroadcast uas nNot aaseriptive of saxual er
everetory organg or astivities; it was no worse than othar aases the Ruresu
ras cismissed; there 18 nNO reasonadle risk of ehildren in the WIRK audience
from 6 to 10 a.n.;.the detersination of what is ®patantly offensive” for she
taclo should be a purely lecal standard; and WYSP and WJIK should net be fined
&8s shey ware not the targets of any complaint. Feor the reasons eutlined

2029«:. we finéd Infinity's argumenta unpersuasive, and affira the KAL's
.iﬂﬂln‘!.

5, Iafinity reiterstes its argument that the Stern material, consisting
of "isolated words and phreses that ware in and of themeslves innooucus® was
=0t "descriptive® of semml er sxoretory sctivisies or ergans under the
commissicn’s indecency definitien. The Bureau responded that “detsiled

ceseriptions” were net a isite to an indecency finding, aiting ﬁm _
ge%um@uwmsmmmmm» -
0488 e 50 task ehanging the indecenay definition in a 1990

2 Tnough Infinity oorrectly points out mf.. sincs the
m_;m oscision, the definition has evolved through oase to
2.ude the words “materisl,” "depiots” and “in eontext,” tha alvered
finition merely qmuu the importanae of contazt, and glarifies its
appuuuen to the vimual sedium of television. The BeARINg remminy he sams.
-n faot, it was this definition that the ACT 1] ocourt uphbeld.
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declsion to eliminate the requirement af “deaeriptive” language or materisl
aatogether and applying it retroastively to Infinity,

6. Tne-Commission has not eliminated the "deseription” requirement
from the indeeenay definitien. Infinity misinterprets the Bureau's gtatament
by plasing the emphasis en the word “description" rather than "“detailed.®
Secause the linehpin of indecency enforcement is the protection Of children
from inappropriate broadoast material, ( ' slg. at 1340), the extent to
w=igh & deseription is “detailed" encugh saug whether it is readtly
sderstandable to children in the audiencs. Thus, the amount of desall in a
sarsisular sexual or exeretory dasoription that is found inadecent will vary
according to sontaxt. Ths WARNEr decision is {llustrative only of an
indecency finaing in whiich the dissussion, though desoriptive, was not
“deTalled™ in NAture, And yet oculd be understood by ehilaren. By the same
tocen, although the sexual and excretory discussions in the Stern broadcast

iC not contain “datailed dessriptions.® thay wers sufficiently deseriptive to
be understandable to ahildren. ’

1t ® k PR SAT . na i ve N gr far She IR L B 1 O
CARe-by-Cans Bagis with Reference to Contemporary Compmur
[Eandards for the Iroadesst Med

1

7. In its reaponse to the LOI, Infinily gited several other broadasst
indecenay cases that the Cemmission dismisped as not actionable. Using a
comparigon of words and phrases, Infinity argued that the Stern OX08'Pts were
2o WOrse, And if soMe ingtances more ianoouous than, other broadoasts the
Cormission has determined were not patently offensive. I1Bfinity expressed its
selisf that the Commission was not treating similarly-situated parties in a
similar manner, in violation ef 8 » 3§ F.2d 730 (D.C. Cir,
‘948). While rejecting that argument as una' on the bamis of differing
esnsexta in different oases, the Bureau did distinguish a representative
zarpLe, the dismissal of en indedensy complaint against tslevision station
L2Vi, 8t. Louis, Missouri, for a broadaast of "Qeralde” entitled “Unloeking
sae Great Mysteries of Sex.” Ve gtated that while tha program digscussed
sexual techniques in frank terms, it was not intended to pander or titillace
an2 was not otherwise vulgar or lewd. NAL, 8 FCC Red st 7262 n.3. Infinity
oW resurrects its arguament, that the Bureau's treathent was
"girsory" and "inoorredt,” and that the Bursau is “legally required™ by WAIT
%ﬂn 418 r.2d 1183, 1186 (D.C. Cir. 1966) and cther oases, to maks &
fae ocomparison of the particulars of those broadoasts the Commiasion
deternined were not indseent. Infinity also argues that by digtinguishing the
Seralde broasesst on the basis that it was a “seriocus discusaion,” the Dureau
is Taking an uneonstitutional distinetion hetwesn NUEOrous and Sericus
=asarial.

8. As a preliminary matter, the Commission i» not required tO mAKke

factual distingtions among All broadcasts in the indecenay arsa, Ine
m*g case regquires the Commissicn, when treating Bisilarly-situated .parties
(XS ¢

dilffarently, to align the relevance of those differsncea to the Communications
Act. 343 F.2¢ at 733. In that case, and its progeny, partieas had taken the
same oourge of action in violation of the Act. ]d, at 732. In the indeocency

3
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area, whether material is pasently affensive is a factusl determination, based

on careful oconsissration of cantaxt, sush as whether the words in cantaxt are
veagar or shosking, the masner in which they are porcrayed, whather they are

-soa:ad or £l ¢ 8nd the werk's relstive merit, mm
v 3 PCC Rod -

-.us. inaeoency LNat are Righly -:poetﬂe and are neceasarily
=ade On & GABG=DY-cASe DAS1S." As a rasult, two parties would nat be
similarly-situnted for purposes of analysis under Mglody Mugic, unless beth
==¢ substance of the matarial they saired the oontaxt in whioh it was
wroadoAst Weré substantially simtilar. In t, We notad in tha NAL that
.Leensess that broadaast the same Batarial under similar sonditions resceive
-ike dispositions. ML, gugra, &t 7252 n.4. What Iafinity attempts,
nowever, is ts retrieve wards and phrases froa the sontext of the entire Starn
srpadoast and CORPAre them o the 3am¢ words er gimilar phrases frem entirely
cifferant Broadaast contaxts. 7The Commigsion nas refused to find that

cisorete words and pAreses, in and of theaselves, are isdaosnt 88, in the
T B L i Jeic
£ » PCC 87-215, : uns 16, 1 .%qm o Wo find

unavaliling ty's contantion that it has besn disparately treated because
arﬂor“mm«hmmmmm&mmmum
similar to those found in brief orm-hnurpnm
Sroadcast by other stationg that !ln not besn manationed

§. In any event, the aases sited by Infinity as demonstrating the
disparste treatment it has received are dist s. Conzidering m the *
serpose of enforcammt i3 %0 "shelter nma- fran exposure .te.
~ords and phrases ummummmmuw. :
(AGs L o 82 1340}, tha salient question in examining a broadasst is
waesher nml or excretory import uas and understandable not
only to adults but especially %e ahildren. In particular, Infintty challenges
<he Bureau to reconsile the Stern sagision with the Bureau'’s determination

°mea daytime radioc brogdoast of the song "S1ip It In® uas not indecsnt. 399

, dated Oatober 26, 1980 (MM)(aismissing indecenay
emnznt against , Saratoga Springs, New York)., In that eass, a
reviow of the audiotape reveals that the individual words, in the ssntext of
the musie, are varely audible, and thus would not be easily underssood by
em.um (er for that matter adults, wishout the aid aof a writsen
;auupt.). Further, there 18 NOTt A single graphic or explisit refarence to
wr.m or exaretory organs or astivities. The semual import‘of the song was

bdrely intelligible, much less inescapable to adults, 50 onildren who may have

3 gven in the area of obscenity, mmmnuumummzm

of what is “patently effensive” to the inferior fadaral sourecs, H’_y_._
various Arsigles of Onsoens Nerchandiae, 600 F.24 394, 403 (2d Cir. 1

% 70 the extent that Infinity's argument reswsbles 3 vagueness ohallenge,
We nose that our original and revised indscency definitions have survived
vagueness challenges. ACT I, 852 F.2d at 1334; ACT I1, 932 f.2¢ at 1508.

&
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randomly tuned inte WSPNS quring the airpiay of "Slip 1t In" woild not nave
=pon likely te continue listening. If they had, they woulu not have been
1ikely %o disaern the song's samual meaning. ' 3
£CC Rad at §337The Stern broadoast, on the other » Eade frequent,
exalicit, patantly offensive references to sesual intergourse, orgasa,
curbation, and ather sexual oonduct, as well as to breasts, nudity, and
=al¢ and female genitalia, s that children who may have tuned (n at given
moment af the hroadesst would have beeh able $0 undsrstand the oontext,

10. We rejest Infinity's suggestion that the Buresu is slevating
saricus over mmorous material by finding the Stern broadaast actionably
incegent. In the Suprems Court ascinouledged that the Commission
sargeted the Carlin msonologue for ita patent offenziveness, not for itg
20litical or humorous ocontent. 438 U.S. at 746. Similarly, the humoreus
agture of the Btern broadoast i35 ancillary to itas patent offensiveness. .
Indead, the Qommission has feund that a broadoast of exoerpts fres a play
seriously sddressing the topis ¢f AIDE wvaz {nseesnt, and that the
value of the subjeet mattar would save it frop an indecency finding. .
mm“’f“&’ y 88 932, Wat we do consider in
consext, however, is tive serit ¢f the work, of which seriousness may
be one element. PTor exzample, in , § PCC Rod 640
£9991), the Commission uphald the an complaint against
a station airing axcerpts from 3 Mational Publis Radio broansast that ineluded
tne repetitious use of the werd "fuek.® The Commisaion found that the use of
tne word i{n oontexs, & legitimate neus report, did not lend itsslf %o a
"sandering” or "titillaging” interpratation. In s sisilar somplaint dismissal,
csne Commingsion found that the material in "Tesn Sex, What About the Kids? was
mmmwmmnmmummmmmmuamu;&
citiliating or vilgsr mamner. LING-TV), 8 Rod 2971
71680). These cases raflect our even-handed Approach O DOth humerous snd
serious materisl.

11. In =ny qvens, the oase Infinity relies upom, P"‘WM
Falwell, 465 U.8. 46 (Wh) 40es not suppert the proposition that types of
SA2ECial are antitled to the same degree of Firat Anendment protestion. In
¥assoer, the Supreme Caurt refused to ascord less First Anendment protestion
Tfor speech that, not defama intenticnally inflicts emotional
cissresa on s publis figure. 34, at 36. While the Court discuased the

[V

.5 In the parianee of She radio industry, the practios of randes tuning
behavios, in whish listeners use radic scanning deviess ts rapidly tune
through the entire channel Bemi, is known "grasing " Rnfore 0
” - R AR POAS ORI - HETM ) 3 Y

“qe?

§ Infinity sttempts to demonstrate thne Buresu's enforcement inaonsistency
by pointing to she dismissal of & cnghuu against a 1989 Stern broadoast
walioh, Infinity arguss, invoived tha “same centext.® Ffor the reasena stased

 adeve, however, Gifferent epizodes of the same program do not nevessarily

20S5¢88 BUbBtAntiAlly similar “contaxta® for purposea of an indecsncy
deterainasion. '
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coneeibution of satirical eartoons te the publia debate, it 2186 recognised
skas the me osuld limit speech that is “vuigsr, offensive, and
shooking,* m.mm Paoifies. 1ld..

12. Ve ntuun from the MAL our view that, notwithstanding the
srecedential value of indsoency cases decided subseguent to the Stern
yrandoast, Infinity was en notios that the matarial it aired might be

indecent. The only precedent at that time was the 1987 GaBe in which
.’!SP was cited for a sisilar Ssern broadoast.

o 2 FCC Rog 2708 (1 signt oe ine¢ to
Accord [ ] t Aore deferense if there l’lld been ne relevant

recedent at that tise. 3§gp INfinity Recensideration, mupra, at 933 (and
cases gited therein).

13. Infinicy challenges the Bureau's ujunendtuﬂumuu,
commigmionad to show that sinee no ohildren in the New York satropolitan area
lizten to the Starn shou, there 12 20 reatenable risk af shildaren in WXRK's
audiensa. 1In arqiing that ita pall ia dispositive of the "reascnabls risk®
guastion, Infinity takes ezseption to the Bureau's suggestien in the WAL that,
under new enforosmant ssandards nuneiated mibsequent te the Stern breadeast,
a station would have to ghow that childres are 0ot in the audienes em a
sarkat-wide, FAthEr than a station-specific, basis. Ve based this nm
on the Coammisnien‘'s 1mwmnmswzym
arohibition against broadoast indeocency breadoasters 6
cezonstrase thet “only mmummcmmumuammcm
peaple’ mmmmmummsm'cwummn
:hobrmmtmquuem' i ’ g apt _jroag

115. ¥

. S.Ct. '
inicy’s Wumuummmum. but does not
ucrm m llu York (or for that satter, Philadelpiite and s D.C4)

radic listening sudience in general. Ve found thst Infinity had 101 Lo
snew that ahildren whe BAY tune inte a partiaular station while "grasing®

:r.or:gh different frequenciss would not be listaning to the Starn shou. Jil.

1. wnmmamm.mu.s.mo Appeals
®for the D,C. Cireuits vasatad the Commissien's report, ruling that it was

"sqsura{ing] the Commission 80 the pasition it brisfly oscupied after ‘#

C'"

and prier to the iongl adoption of the appropriations rider.”

12, suprs at 1510, Infinity arguss that its station-speoific Gallup pell is s
dcﬂ.al.un dispoeition of the “reasonable risk® question, beasuse the ACT 11
oourt has direated the Commissiuh to initiate a proceeding to detarmine the
tines at which indeosnt material say be aired, tak inte acoount the

conoerns raised in inker sliA. “the pausity statiohe or

progran-speoifie nnl upn;ua as & percantage of the numz m

group population.” t 1510; 461 1, BuREA, at 1381,

oourt's discussion as to un'l lack of evissnsiary lumrt u
6
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original mignight=toeé a.m. onanneling rule spesifically did net addreas the
Corm’gsion'a daytime enforeement. Infinity'a argument, that both ACT ] and
AZT I cospel the Commission to resxzaaing thoss factors even with respect to
gaytive BroadcANts, appears tO rely on the one line of dicta in ACT 1 in

© wnleh the eourt suggests that the Commisgion "would be aoting with utsost
fidelity to tha first amendment were it to reaxaming, and invite cosment on,
its daytime,’ a8 well as evening, channeling presoriptions.” ld, Wnile
infinity is correct in stating that tha courts bave not yet been asked
sguarely to address the issus, neither the nor the ACT ][ decizions
ssayed the Commission's. daytime indeeenay en t, or required gpegific
groof of a "reasonable risk® of unsupervised children in the audisnos during
daytime hours pending the sutoome of a proceeding to determine a4 new
channeling rule, ' .

15. With respeat to Infinity's argusent regarding the suffisiensy of
L%s poll, we balieve that She only Acoeptable evidence sufficient to redut the
presumption that there ls s reascnable risk of unsupervised chlilaren in the
general radio listaning audience is a markst-wide shouing Shat “only ‘s few
of the most enterprising and discbedient young pecple’ are in the broadeast
sudience in the station’s market at the tims of the broadasst in Questien.*

&%smnenm.
AN, od 502, 503 (M@ 1991)(no £pecific prodative ev
rebut daytime premmption). The ACT I1 eourt 4id not iownli
:ﬁuaggnuunmmmu'm
< tune Im um
il s DSHARS
aacess a8 a
oru»:;u«zumum-u.
recan mwuwm g unique
inad :.u{;u the umm mm.mm

, L

{aten o

16. Imfinity reiterates its argunent that the proper standards for
seasuring "patent offensivensss” are varying local ones, rather than
CONtENPOrsry commmnity standards for the broadoast medium. Again, Infinity
cises several obscenity cases, sush u‘%m. 313 0.8. 15
(1973}, and s 418 U.8. y CO Suppart its prepasition,
and points %o ocornerstone Of radio regulation under Jectian .
307(d) of the Commmications AUt. Ascording to Infinity, the phrase
"aonsemporary SOEBRINLLY standards for the broadosst medium® (Infinity's
smohasis) dees not SONtAARlate a national standard. Infinity alsc takes

Zzsue with the Bureau's asserticn that soth Mﬁ? and ACT I have uphald
the nonlooal aspeat of the Commisaton's indecengy definition. '

7
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17. Iafinity's assertion that tha Miller and Lamling obsocenity
smwu govern the Commission's statutary indecency standard is simply
wrong, and refI0ts & Risreading of those cases, 7The ecurss nave
sangistently resognised a lagal distinetion between cbacens spesal, whiok has
wo First Amendment protastion and may de tatally prohibited, and indascent

mamrwmemmmmmmy be "channeled.”

Ll Sy i MR, B 8 el D,

38 727 speech element).’ In any event, the Supreme Court found in m*; that
s2¢ First Amancaent did not States to adept a national obsaenity
ssandard. Milier, #13 U.8. & 31, Aa acinerledged in a later oasa, the
Court expressed no view on whether stats legislacures gould adopt & national
standard, or whether federal 1slation oould refer to a national standard,
Spith v, U.S,, 431 U.8, 291, n.11 (1977). Bet enly is Millat mmmno
<0 indecancy, bartisularly hroadoast indecency, it doss not suppors the
araposition Infintey unuu, L0, that the hrn Amgndment requires the
ezploynent Of a purely local standard.

18. Purther, the Supresa Caurt in mwmucfmb.c.
Circutt in the ACT | and ACT Ii eeses, y upheld the
generic indecency standard, whioh inciudes the phrase "oontamporary SOEEUN t.y
scandards for the broadeast medium.” Neither court Questioned the validity
af 3 standard that does not address 2 PArticular geegraphis srea, bBut relies
instead on the expertise of Commissioners drawing on their mowledge af the
views of the average viewer or liatener, as well as their gensral

axpertise
s Sritn, (i e s o8 D
court, in reviewing 108
¢id not take issus with that aspest of the dafinitien that recOgRised 3

appropriats standard as “based om a hroader atandard for broadoasting

generally." Jd, lafinity's argumsnts fail to persuade us te progesd
acherwiss. .

19. Iafinity challengaa the Bursay's assessaents minu WYSP and WK,
whicannammﬂhmmw. Qh the hasiy that the eriginal
cezplaint that triggered the Bureas's tavestigation targated dnly MXIRK.

nfinity argues that the Burem's action repressnts s mjor in
pouey. uhioh Infinity balisves has been grounded in limiting indecenocy
enforcemant t0 ORly thees stations AbOUt wWhioh we RAVe feasivad *preperly
socumented” « lafinity points out t the
an WYSP and in 1987 when the Commisssion dec

)

¥
o
-
P &
§
]

7 Por axzample, the definition does not recegnize the presence
of serious literary, artissia, politiaal, or ssisntific value as reguired by
the Miller standard. Miller, 413 U.8. at 24. Rather, merit is odnly one
vn:mu in determining tu; %n:s oftenaivensas of a partisular droadeass.
abiinity Recenmidaration. od at §32.
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she Sasis of A WY3P listaner complaint. Iafinicy suggests that this approach
will lead to an "uhwieldy enforosment sahame” besause. it Sursises, an
incdecensy find on ane affiliate’s netwerk or syndiCased Progras wouls

cons=ituts an lndecangy- mmnc Zor all ather aff{11a688 8iring the same
orogaam

20. The Commission enjoys broad enforoesant disaretion in the
tndecenay ares under 18 U.8.C. $1464, &7 U.8.C. §§ 312(a)(6) ang S03(b)(1)(D),
and § u.s C. § 701(a)(2). Se¢ MW 470 0.8, 821
(+985)(agency Giscraticn to refuse enforoement on 18 presumptively
mv'.uuc under Adainigtrative Pracedure Agt). Although the Commission

2ss primarily on s complaifitebesed systam, ( “Commimaion Announces Aatien
o-a 95 Indecency Cowplaints,” Public Notioe, No. S48, released Ootoher
26, 1989), the Commission's statutery enforomment mmruy alpo extends to
inguiries gy the Commission on 1S8 own motion. $e¢, €.8., 47 U.S.C. § &03.
et} complaint, the m:u “'iu"d?. m:u e,
Teans other than a my init a8 Y. .
"'58' S PCC Rod 2838 (W02
"yyd)(in tion based on station manager's
semarks in trade jourmal). In amy event, in this case the licenses has
confirmad that saterial initially brought so sur attenticsn by a complaingnt,

owned stations. In sush oireumstanses, adidressing our astion to all thres
a.a:.‘.m involved ia entirely appropriass. 1

y & PCC Rod 3492 (@ y MR addreas
aere Infind nmmuuw-munumm
with respect t0 network and Syndicated programming. Por these reasons, the
forfalitures against all thres lafinity stations will de imposed.

21. Aecordingly, pursuant to Section 503(b) ef the Communisations Aat
of 1534, as smended, I7 I3 ORDERID, that Sagittarius Broadoasting Corporation,
~icenses of Radio Station MERK(IMM), Mew York, New Yorg, Iaﬂnur Sroadoasting
Casporation of Pennsylvania, licenses of Radio Station WYSP(FM), Philsdelphis
Senngylvania, snd Infinity mua. Corporation ef H-dnama. 9.C.,
~icensee of Radio Station WIFK(IN), Manassag, Virginia, FORFEIT to the United
3sates the sum Of two thoussnd dolj-lﬂ ($2,000) each for their viclations of
Section 184 of Title 18 of the United States Cods. Payment of the ferfeiture
22y be made by mailing to the Commission, at the adaress indiaated in the
assachnent to thia Memorandum Opinien 4 Order, a check or similar inatmment
oayadle to the Federal Commnications Commission. 1n regard to this
forfeiture proceeding, Whe liomses may take any.of the astions set forth in
Section 1,80 of the Cosmission’s Rules, a5 mummrized in the attachmant to
:nis Mgmorandum Opinien and Order.

FEDERAL COMMUMICATIONS COMMISSION

Ray J. Stemrs, Chiel
Mass Media Buresu
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