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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DIsnICT OF GEORGIA

ATLANTA DIVISION

v.

GILLETT COMKUNICA'1'I9NS OF
ATLANTA, INC., d/b/a WAGA-TV5,

Plaintiff,
CIVIL ACTION

PILE NO. 1:92-CV-2544-RHH
DANIEL BECKER, DANIEL BECKER
FOR CONGRESS COMMITTEE, and
THE FEDERAL COMMUNICATIONS
COMMISSION,

Defendants.

)
. )

)
)
)
)
)
)
)
)
)
)
)

---------------)

PLAlNTIFPS SUPPLEMENTAL BlUEP IN SUPPOR.T OP
APPUCAnON FOil TEMPOltARY RESTllAINING ORDER

Pursuant to the direction of this court, Plaintiff Gillett

communications of Atlanta, Inc. d/b/a.WAGA-TV ("WAGA-TV") tiles

this Supplemental Brief 1n support ot its Application for

Temporary Restraining Order and Petition for Declaratory

Judgment. specifically, WAGA-TV addresses t.he juri.cliction and

eXhaustion of administrat.ive remedies issue. raised by the court.

L . THlSCOURTHASflJR/SDICTIONOVER 77USMATrERAND
SHOULD EXlJRClSEITIN 71I1S CASE.

contrary to the assertions of the Defendants, t.hi. Court bas

jurisdiotion ~ver this matter, and ought to exercise it.. The

Courtts jurisdiotion over this matter is based on 28 U.S.C. §

1331, sine. this action arises under federal law. Specifically,

this ca•• aris•• under 41 U.S.C. §§ 312(a)(6)-(1), 315, and 18



OCT 30 '92 09:35 ALSTON & BIRD P.3

u.s.C. § 1464. Jurisdiction is prDper in this Court, and not the

Eleventh circuit or the D.C. circuit because this is not a case

falling within the exclusive jurisdiction of the federal courts

of. appeal. 28 U.S.C. § 2342 provides:

The court of appeals • • • haa exclusive
jurisdiotion to enjoin, set asid., suspend (in whole or
in part), or to determine the validity of--

(1) all tinal orders at the Federal
communications commission • • • •

28 U.S.C. § 2342. This case doe. not involve a "final order" of

the FCC. In fact, there is 1Ul order from t.he FCC that WAGA-TV . .
asks this court to address, let alone a tinal order. WAGA-TV

merely asks this court to make an emergency determination, in

line with the FCC's only pronouncement on this issue in it. 1984

memorandum (attached to Application), that Becker's paid

pOlitical program is indecent under 18 U.S.C. § 1464, and that it

therefore may properly be channeled to the sate harbor hours

between midnight and 6:00 a.m. (as. Section III, infrA~) Thus,

neither the Eleventh Circuit nor the D.C. Circuit has exolusive

jurisdiction over this matter,' and this Court can rule upon it.

WAGA-TV recognizes that the Federal Communications

Commission ("PCC-) has the primary responsibility to enforce the

1I t should be noted that if there ~ a tinal order tram the rcc,
which there is not, then jurisdiction over the appeal ot that
or~er would be proper in lJ~ber the Eleventh Circu1t ~ the D.C.
Circuit, not solely the D.C. circuit as Defendants argue. The
D.C. circuit enjor- exclusive jurisdiction only over the Appeal
ot certain specl! ed 4e01810n& relat1nq to 110en.in9 and
construction permit., none ot which apply to the relief souqbt in
tht. action. Jsa 47 U.S.C. § 402(b).

- 2 -
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indecency prohibition. ot 18 U.S.C. § 1464 with respect to

broadcast lioensees. However, the FCC completely failed to

exercise that responsi~11itywhen it did not act on WAGA-TV's

petition concern1nq Becker'. previous, much 1es8 qraphic

advertisement until nearly two-weeks after the August run-off

election for which the petition was filed. WAGA-TV received the

much more graphic, 30-minute proqram at issue here only six days

prior to the tim. Becker wanted to broadcast it. The FCC'.

failure to act in a timely manner with respect to the previous ad

d.spite being given a fair opportunity to do so make. it

perfectly clear that petit~on to the FCC in this case would be

completelY futile.

The equivocal, noncommittal response qiven by the United

Stat.s' Attorney when asked by the Court whether the FCC would

rUle on Becker's complaint against WAGA-TV prior to Sunday,

November 1, illustrates exactly WAGA-TV'. point. The PCC is a

political animal and as such is diffiCUlt to pin down, and its

decisions are subject to bias. i§A CBS, Xnc. v. F.e.e., 453 u.s.

367, 419 & n.* (1981) (White, J., dissentinq). In this case, the

FCC'_ own attorney could not tell the Court, when a_ked, whether

her client would make a decision on Becker'. complaint prior to

Sunday. It is in this environment ot extreme uncertainty that·

WAGA-TV brings this ma~~er before the Court. Without jUdicial

intervention by this court, WAGA-TV will be forced to broadcast

material Which i. patently offan_ive as measured by contemporary

community standards and potentially harmfUl to Children, all

under the cloak ot "political speech". All the while, the FCC

- 3 -
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has ~iven every indication that it intends to do nothinq but sit

on its handa.

Further, WAGA-TV need not exhaust its alleqed administrative

remedies in this case since all such "rel1uac1ies" would be

completely futile given the emergency nature of this action and

the manitest ina~ility and/or unwillingness ot the FCC to rule in

a timely fashion. The "remedies" o.rendants as.art WAGA-'!'V

should have pursued in this ca.e are found in 47 U.S.C. § 405.

However, that provision encompasses only situations where an

appeal is taken from an "order, decision, report, or action"

taken by the Commi••ion. This is not an appeal trom any such

decision, and as SUCh, the "remedies· contained in Seotion 405 '

are simply inapplicable.

Federal district courts have frequently intervened to award

injunctive and declaratory reli.f durinq the pendency of

proceedings before a federal agency. It is well s.ttled that the

application of the exhaustion of administrative remedies doctrine

is within the sound discretion of the trial court. sgutb'llt

Alaska Con.e~yation Council y. Wlt.OD, 697 F.2d 1305, 1309 (9th

Cir. 1983); Dow Chemical USA y, CgD.umer Product Safety

Commission, 459 F. supp. 378, 389 (W,D. La. 1978) • Numerous

ca••• have held that exhau.tion'of administrative rem.dies

is not required wh.r. administrative rem.dies are
inadequate or not .ffica~ious, where pursuit ot
adainl.trativ. r.m.dies would b. a futile gesture,
where irr.para~le injury will result unless immediate
judicial review is permitted, or Where the
administrative proce.ding would be void.

- 4 -
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southelst Alaska Conservation Council, '97 F.2d at 1309 (district

court had jurisdiction to enjoin; pending reconsideration by the

Forest Service, and to set forth guidelines for the Forest

Service to use in decidinq the tactual issue pre,.nted). a.a
~ Lyons v. U,S. Marsbals, 840 F.2d 202, 205 (3d Cir. 1988)

(exhaustion doctrine not intended to preclude judicial relief,

but merely to postpone the timinq ot it; however, eXhaustion is

not required if administra~ive remedies would be futile or if the

administrative procedure is clearly shown to be inadequate to

prevent irreparable injury, and pre-trial detainee may .eek

injunctive relief in federal district court); Atlantic Richfield

Co. v. ynit,s Statls Dept. of Energy, 769 F.2d 771 (D.C. cir.

1984) (in action for declaratory and injunctive reliet from

administrative levy of discovery sanctions in two proceedings

before the Department of Enerqy involvinq prioe control

regulations, exhaustion is not required where, as here, it is

"highly unlikely that the [Agency] would change its position");

Hark y. pragon, 611 P.2d 11, 14 (2d eire 1979) (plaintiffs

seekinq injunctive and declaratory relief and c1a•• certification

may proceed in district court Where exhaustion of administrative

remedies probably would have been futile And where public

interest in resolution of the issue at the earliest appropriate

opportunity was qreat); lAr Welt Federal Bank, S.BI Y. D~r.ct9r.

-oftice of Thrift Supervi.i9D, 744 F. Supp. 233, 238 (D. Ore.

1990), aff'd, 930 P.2d 883 (Fed. cir. 1991) (no exhaustion

required Where remedies would be futile, the outcome

"preordained", and where matter must be quickly resolved for the

- 5 -
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thrift industry); Dow Chuiell, 459 F. Supp. at 388-389 (W.O" La.

~978) (action to enjoin and restrain Consumer Product Safety

Commission from enforcing or applyin9 interim regulations may

proceed in district court, and exhaustion requirement does not

apply, since exhaustion requirement pre.uppose. that the remedy

is an effective one, and i. available "more or Ie••

immediately"). Under these standards, exhaustion of

administrative remeai•• is not required in this case. Thus, this

Court has jurisdiction over this action, and it should exercise

it because of the clear futility of administrative ralief in th~s

emergency matter.

Simply put, if this Court does not grant the relief WAGA-TV

seeks, WAGA-TV will be forced to broadcast Becker's proqram and

thereby sUbject many thousands of children to unnecessary

psychological and emotional trauma. The FCC has given no

indication that it will issue any decision relating in any way to

this case or this particular program prior to the time it is

supposed to be broadcast. Since the "linchpin" of indecency

enforcement is the protection of children in the viewing

audienoe, WAQA-TV submits that the Court should exercise its

discretion to protect the children in WAGA-TV's viewing audience

by granting the relief it ••aks.

IL . WAGA.:"TVHASSATISFIEDAU 11IEPREREQUISITESFOR
PRELIMINARYINJUNCTIVE RElTRF..

. .
Like the exhauation of administrative remedies doctrine, the

grant or denial of preliminary injunctive relief is within the

- 6 -
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discretion of the trial court. Haitian Refugee center. lng, y,

Nelsoo, 872 F.2d 1555, 1561 (11th eire 1989), Att'~, 111 S. ct.

888. That discretion is guided by four requirements for granting

such relief:

(1) a sub.tantial likelihood of success on the merits;
(2) the suffering of irreparable injury if the injunctive
reliet is not granted;
(3) the threatened injury to the movant outweighs the
potential harm to the opposing party; and
(4) the relief Bought is not adver.e to the pUblic
interest.

~. at 1561-1562. WAGA-TV m.eta all four of the.e requirements,

First, WAGA-TV has shown a substantial likelihood ot succe•• on··

the merits in ~at it has presented persuasive evidence that

Becker's program is indeed indecent, and that it should and ought

to be channeled to the safe harbor hours between aidnight and 6

a.m. Second, WAGA-TV has shown that WAGA-TV·. reputation and

standinq in the community will be irreparably injured, and ~e

children in WAGA-TV's viewing audience irreparably harmed, it

this relief is not ;rant.ed. Third, WAGA-TV has shown 'that the

threatened harm to it and the children in its viewing aUdience

outweighs the potential harm to Becker and his Campaign if he is

merely required ~o move his paid political program to a tim.

period when children, who cannot vote, are not likely to be in

the viewin9 aUdience. Fourth, the relief WAGA-TV seeks is

cle~rlY 1n the public 1nterest--the protection of children fro.

exposure to shocking and indecent television programming. For

these reasons, WAGA-TV submits that it has met the prerequisites

tor the reli.r sought.

- 7 -
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m. THESAFEHARBOR HOURSFOR THEBROADCASTOFINDECENT
MA'TllRlAL AREBETWEEN THEHOURS OFMIDNIGHTAND6:()(JA.A!

Finally, Conqr••• , the President and the FCC have all stated

clearly that the "sate harbor" hours for the broadoast of

indecent material are between the hours of midnight and 6:00 a.m.

specifioally, the Teiecommunications Act of 1992, signed into law

on Auqust 29, 1992 by President Bush, requires the pee to

implement requlations prohibiting the broadcast of indecent

material "between 6 a.m. and 12 midnight" tor broadcasters like

WAGA-TV. ~ Telecommunications Act, Pub. L, No. 102-356, §

16(a), 106 stat. 949, 954 (to be codified at 47 U.S.C. § 303);

FCC Commences Proceedings to Implement Regulations to Restrict

Broadcasting of Indeoent Programming, 1992 Lexis 5392 (September

17, 1992) (copies attached). ThUS, there can be no dispute that

the safe harbor hours to which Becker'S indecent program shoUld

be moved are the late-night hours between midnight and 6 a.m.

~ CONCLUSION

For the toregoing reasons, and tor those contained in WAGA

TV's Complaint, Application and original Memorandum in support,

WAGA-TV submits that the Court shOUld i ••u. an Order declaring

Becker'. program to be indecent and allow WAGA-TV to channel it

to the safe harbor hour. between midniqht and 6 a.m. when

children are not likely to be in the viewing aUdience~

- 8 -
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One Atlantic Center
1201 west Peachtree Stre.t
Atlanta, Georqia 30309-3424
(404) 881-7000
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PL 102-35e, 1992 HR 2977
S£C. 15

(CITE AS= 106 ST~T 949, *954)

R 1 OF j P 16 OF a3

P.ll

p

« 47 U5CA ~ ~03b »

CLARIFICATHJN Or.: CONGf~e:SSIONAL INTENT
SEC. 15. Section 103(a) of th~ Childr~"'~ TQl~vision Act of J990 (47 U.S.C.

303b(~» is 6MEnd~d by in5~~ting uco~mercial or ~o"comM.rie~I·· lMM~dlate11

b~rclrt!' Utelevie.iclrl bl....cladciast licerl!\E!'''.

« 47 USCA s 303 NOTE »

'*" EcfWADCASTING OF IND~CENT PROGRAMMH~G

SEC. le.. (,,,t} FCC nEGULATrONS. --"(he Federal C<:'('I,.lLly,i c:"t iorilli CClmmi ..siC:l~ IJnoall
!=WC'ffilllgClt.E' t~egLlloO\ticq"~ te:. prc,nibit the brcladcl\sti\"lg of ir',decer,t prograrRrnir,g-

(1) betw~e~ 6 ~.m. and 1~ ~.M. on any da~ by any publie radic station or
pUblic teleYi~ion etl\tion that goe~ o~f the air at or before 12 midnight; end

(2) between 6 a.m. and 12 midnight O~ ~ny d~y ro~ any radio or t.lQv~.ion

b~o~dc~~ting Gt~tion not d~Gcrib~d in perag~.ph (1). •

The reAulations required under this 5ubsQction ~hell be promulgated 1n
.o<C'cc.rdiilnc@ wit.h !;ectic'YI 553 elf title 5, UY,it~d St.tes C.c:,d., aYld ~hal1 bscome

PL 10~-356, 199~ HA 2977 R 1 OF 1 P 17 OF 23 US-PL P
SEC. lb«4)

(CITE A5~ 10~ STAT 94g, *954>
fin~l no~ l~t.~ th~n lS0 d~Y5 aft~r th~ date of enactMent of this Act.

(bj REPEAL. --Sect i.e:.)", 608 e,f tne I)epartrnliiurlts cd~ COrl1f,let"C'e, Justice, 4r'ld State,
the JUdiciary, emd Rell!lted Agencie.. Apprcprioiltic<YIs Act, 1989 (Public Law 100
45S; 102 Stat. 2~~S), i~ repealed.

READV-TO-LEARN TELEVISION CHRNNEL
SEC. 17. <.) The C<:·'I")gress. fil",d&- tnat--
(1) marlY c.f the NatioYI's childrttr'1 .,.... r'O:lt erlteriy,g scnocll "ready to le.f"'YI",
(2) ~ext to poilronts and sarly childhood te~ch~~~, televi5ion is probably the

young child's Most influential teacher;
*9~~ (~) ~ v1t~1 cOMpon~nt in M.~ting the N.ti~~'. firat Dduc4ti~~ go~l 15

the development Df interactive pr~yr~fflMlnQ aimed e~cl~s1Y.ly ~t the
devQlopma~t~l ~nd .duc~tio"al "eed~ a~d int.r~.t_ o~ pre~ch~ol children;

(4) t.l~visio:m car, i\&-51.t paY'Qr,t. i\Yld pre~C'h~.ol ill",d child care teaehers irl
Ui\irlil"lg irdl'ormatiC:'YI 01"1 how yCl\o&ng eh.ildl"'Qn grc.w &!!Ir'ld .learn; And

(S) there is IllI need for q~l\l it)' lr'Iteract ive in5tr\.\ctiC:lr'lal pre:'gramrning bas-ad
on worthwhile i"~ormatioYl on child d.velQpmGnt designed forchildY'8n, parer'lts,
and prQ5ehool and eh11d ·car. provider5 and teacher&-. .

<b) Within ~0 day~ following the d.t& o~ the en.~tm.r'lt of this ~ct, the
C.:(;,rp~,r~t i em f(;lr Publ ic BrOii\d~&~ti rig shall repe:.rt to the Cor,gree.s il5 to the m05t
efrective way.to establish and imp1eM&nt a ready-to-learn public t.lev1~ior'l
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3RD ITEM of Levell prineed in lULL ~orma~.

. ACTION IN DOCDT CASI
rc:d..CQM'IrIS Pao<:nDIJG '1"0 DlPLB*1ft' RaGt7.LATIOHS TO .

RK8TRI~ BlQADCASTDlG OV IRDBCD1' ,ROGIW8IING (MM OOCKIT
92-223)

Report No. ~C-2213,·HM DOCKET '2-223

nlDBRAL COMMONICATIONS COMMISSION

19'2 FCC LEXIS 5392

September 17, 1992 I

P.12

PAGE "

ACTION: [*1) NlWS ( 248fi1)

OPINIOrmY: SIDSi QtJBLLO; MARSHAIJ..; BARRB'1'"1'i WOGAN

OPINION:
The FCC has begun a proceeding eo iD'I'lelUnt Congzoess1onally Ill&Adated • -. ?

regulations which wi.ll prohibit the broadca.tinW of indecent progrUlllinq (a)
becween 6 a.m. and 10 p.m. by any puJ:)lic broadcast station that gees off the Air .
at or before 12 midnight; and (b) between 6 a.m. and 12 midni~ht for &DY other
radio or tel.vision station. .

On A':.19U.~ 26, 1.992, Pre.ident Buah ai~d in-co law the Public
Telec~ic.tionaAct of 1"1, which generally conc.rned appropriations for the
Corporacion for Public 8road.cuting. Section 16 (a) of the Aet containeeS the
provision for the FCC to promulgate the regulations restricting the broadcasting
of indecent programming.

The fo~s ot this proc••dinv i. quite narrow and i. ccatined to th8 matter of~
updating the Cc:mnia.ion's factual r.cord with regard to the pr.s.nce ~ children ,
in the viewing and li.tening audienc•.

Action by t:he COIIII'i••irm 8eptellll:Mlr 17, 1"2, by Notice of Propos.d. RulemaJcing
(FCC 93-445). Chaizman Sikes. CClGIIlis.ion.r. Qu.Uo, Mar8h&11, 8arreet, and
~uggan, with Commissioners Mar.hall and Dugg~ ia.uing s.paraee statemente.

COHCUR:
S.ptember 17, 1992

S'l'A'I'DmR'l' 0' COMMISSIORU [*2) SHBRRIB P. MARSHALL
. .

Re; -Kn.forcelMnt of prohibi.tion.. Against 8rO&CSca.t Indecency

I am pl....d. the COIJIB\is.ion i.· moving so IIwiftly to implement this extension
of our indec.ncy enforcement; authority which pr••i<1e11t 8ush lI!Jigne4 in~o law jUllt:
three weeks ago.

BY' exteDC1ing our hours ot e~orc:elllm1t \lJStU ILidldgb., this statue. authoriseII
the Coanileion to take up the merit. of IIlGaY inci8cency complaints that it would
otherwise haye ~tQ di~s. simply becau•• the otfending material was aired
after 8 p.=. OUr previoualy compil.d record, noe to mentiCG ccmmca ••~o.
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PAGE 6'
1992 vec tEXIS 5392, -2

leaves little dcubt that a significant number of children ~ema1n in en. nightly
liatenicg ~ Yiewing audience.~ beyond 8 P m

I look forwa~d to our p~ompt conclusiOn of this proceeding 5nd, if nece••ary,
our succe••ful defense of thie policy in the cou~t.. In my view, this statute
and our propoae~ rul.s fully compo~t with existing judicial interpretationa of
the First Amendment and, thUS, should ce expeditiously implemented.

September 17, 1992

In the Matter of ~orcement of PrOhibitione Against Broadcast Indecency in 18
U.S.C. section 16'6 (GC Docket No. 92· [*3] )

OUr action today re.ponds to a gxovi~ conc:em of Congre.. aacl the. ~lic::t'"
that media progrUIIU.ug ~ becc:a. too violent, too .~ly uplicit~~.too I

generally UZIIIOOred fraa widely accepted moral noZ1U. 'l11e .i.- ot:.:.'1IIJR2D ... 'f.: ~~, /
are easy to find: .

• A recent Gallup poll suggests that " percent of adults •• up 10 percent
from a year ago •• beli.ve that CUZTent television and cable prograJU portray
"neiative value•. " The respondents, .ay. Gallup, cite .. Rp~.oecupationwith ••x,
exces.iVII violence,' cursing and foul language and vul....ity... --

• A new TV Guide study observed 1,84' individual acta or violeoOa-!n juat ooe
day of tel.vision fare.

* Pox Intertainment Group Presidant Peter Chernin recently told an audience
that Vice Preaident Quayl., when he rai••• the is.ue of eel.vi.ion'. moral
valu•• (or lack of them), is cl.arly responding to a Rlegitimate, genuine
concern" felt by million. of American. about wnat they se. on TV.

I do not Chink it an. exaggeration to .ay that the public :i.e lo.ing faith in
the people who manage and program the me4ia. '!'hi. 10•• of faith couleS be one
reason why the broadea.t networu are lodng audience .hare, and one r.aeon Wy
family-oriented cable [*4] TV channel. are earning growing .ucc•••.

a~cau.e the in.titutiona of gowrnEnent 40 reflect: public opillioa., ~.,:.".....
and President .U8h have now dincted the CaIaIi••icm to ••tablia :egul.t;' _.
prohibieing iz:adecent broac!caat progr'nning betwem '. .•••• ~,~.flt:.... 4
that childrc Call _ p%••umad iA tha audienc. in ~.~"~_~.,.
court. have held that broadca.t iDdeceuey i. c:oDatitut;~lly~o~ •••••
tho.e 8'" court. haw stated. tha~ it i. pez1Ilb.ible·~Or the ee-i~,i._. to. ./. ..I

. channel such 8P8eCh to time. wb4n tlwrtl 1. le.. ri.k that dU.lckeA rill blI 18 ,
the audience.

'n\e rule. propo.ec1 iI1 Chi.. proceeding attesapt to .trike a reuc:mabl.' balance
between the·F1~.t Amendment rights of broadca.ters and the &du1~ .~.Dce aR4
the gover.ament'. compelling int.rest in protec~ing YQUD9 poop1e from inde~~

broadca.C8. I have every reason to be~ieve tnat the recora 1n ~niB prOO*.41ng
will demonstrate that children constitute a e1gnificant portion of the broadcast
audience until znic2n.iih~, if not later.
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1992 PCC taxIS 5392, *4 .

P.14

PM. 68

I therefore .upport the step. that we take today. If broadca.ter. are'
~oQce~ed About the is.ue ot government intervention in their pro9z:'~ng

cieci.i~, Z caD wwe.t (*5] a remedy: tMt they ..rci.e gnater, ,
.elf-re.traint in re.ponse to what Peter Ch.r.nin call. & ~l.gittmate, genuine M

pw:.lic concem. Clearly this i. a moral and ethical probl..~ a. well &8 • legal
c=e •• and 80 the most effective solutian, in lff'/ judiMnt, .ill CClIIMl not trOll
g01lernment action but frcm the efforta of 'broadcasters ane! provr~r. to act .a
responsible el.ctr=i~ publiahera and editors. If recent opinion poll. are any
gui~, exerci.ing such decent editorial re.tr&int would iq)rove audience rating.
at the same time.

., .
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This is to certity that I have this day served a copy of the
-within and foregoing PLAINTIFF'S SUPPLEMENTAL BRIEF IN SUPPORT OF

APPLICATION FOR TEMPORARY RESTRAINING ORDER AND PETITION FOR

DECLARATORY JUDGMENT upon all counsel of record by hand-delivery

of same to:

Donald W. Johnson
The Johnson Law Firm
1900 The Exchange, N.W., St•• 305
Atlanta, aeorqia 30339-2022

Jane w. Swif't
Assistant united stat•• Attorney
Suite 400, Richard Russell Federal Buildinq
75 Spring S'treet
Atlanta, Georgia 30335

, .

This 30th day of October, 19\6)JiM
DANIEL A. KENT
Georgia Bar No. 415110
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J'ILBD II'OE'AV'B~
IN THE U1'lI'rED STATES ntSTRICT COURT iO -:3 0 - ~ i'--

FOR TIm NORTHF:1Ul nTSrrR.!CT OF GEORCI~ r,nt.h~ 'l'hcmu. qter.
)\~A DIVISION' . i

~. ,
. t

GILLE'l'T COKKtTNICA'r:IONS OF ) . "'-. ~OlCl'k
ATLAN'I'A, :mC., d/b/a) ... '.
WAGA-TV!, )

)
)
)
)
)
J

DANIEL W!:CUR, DANIEL BECKER)
1"OR COBGRESS COMKrTTEE, and. }
THE FEDERAL COMMUNICATIONS }
COKMITTEE. )

)
}

Ccmm rved :l~..
By CCt.i oom Deputy .

'1;'-

ORDER.

This case ;~ hp.fore th. court on Gill.~

Cnmmunications of Atl~~, Inc., d/b/a WACA,-TVo I &I ( "WAGA

'I'V") Application for Temporary Rot:traininq Order o.nt!

Petition tor D.o1nratory Judgmen~, ~il~.on October 28,

1!)!)2. A he~in9 was held on October 29, 1992. The court..

GRANTS IN PART and DENIES IN PART the Applica.tion and

petition.

BAgGRQlJND

W.AGA-TV is enqa.qed in the business of television

broadcastinq- 1n Atlanta and the surroundinq area and

operates under a license qrantad' hy thF.' Federal

COlll1llUn; C':l'f". ions C'ommis:s:ion (ftFCC").

Becker is a logally qualified candidato for the 'O'ni~.d

Statas Congrec& in Coorqi~to Nin'th Congres8ionQl Di8trict.

Defendnnt FederalCommunieations Commission is an a.gency

of the United StAt~ government a.nd baD :te~·u.ld.LuL·Y

A072A I(AeY. Sl82) '.
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authority uver WAGA-TV as a ~roa.dcast .Licensee. This casIi

arises out or lJIltenC1ant BecJc.e.r campaiqn committee I s ongoing

attempt to purchaSe air time on WAGA-TV for l)aid political

advertisinq.

On October 26, 1992, Defendant Becker pTfl~~nt.ed to

WAGA-TV' for a;Tlnq ~ !laid political advertising- vic1Qotape,

the ~p:p'l"t'\ximatQ 1.Qnqth of which is t:hirly minutoc.

~:fand.ant Backer ha~ raqueilted W2\.GA-TV to air the videotape

between 4100 and 5: 00 p.m. on Sunaa.y, November 1, 1.992,

immedi~tely followin~ the bro~dc~5t of the .Ndtlonal

Foo't:.ball League game llelweftll the Atlanta Falcons and the

Los Angeles RalnS.

At issue in this case is one particular s~ent of

the videotape antitle4 nAbortion in America: The Real

story." WAGA-TV contenCls that the videota.pe is indecent,

and therefore. it shou~d not be reQUired to air it durin;

the requested hours.

DISCQ'SiSION

A. Jurisdiction Q~ the Court

sefore th~ cu"",,"L l,;CUl Cldl1ress the merits' ot' the

~~L1L1Qn, lt must determine Whetner it has subj.c~ maeter

jurisdiction. WAGA contenas that Jurisdiction is proper

in this Court pursuant to 28 U.S.C. § 1331 and 28 U.S.C.

§ 1346 because this action arises under the Constitution

and la.ws of the united States and is an action aqainst an

2



cLCoJency o:r the Oll1ted :;tates.

'.

De!endant :Beckar .contends

i,,

1:hat tnls court:. aoes not have subject matter jurisdiction.

In'support, Becker relies on 47 U.S.C. § 402 which l)ravides

that appeals from the decisions and orders of the

commission may be taken to the United states Court ott

Appeals for the District ot" Co'umhi~ in (,!f!l,rlain cas.s.' 2A

u. s. c. i 2'342 provides; thai: variow: fed.eral court!: of

appeal have .xc~usive juricdiotion to enjoin, set Q%'ise,

suspend, or to ci.torm.~c 'the. vc.1i.clity o'l! all f'inal orclers

. of the FCC as ~de reviewable by 47 u.s.c. i 402.

Thus, it is ClacL:t UJ.cLt.. the court ot appeals, not tll1s

Cuu.rt, would have exclusive jur1SC11ct1on to review· any

decis10n made or order i.ssued by the FCC concerninq the

subject matter of this case, excepi: in limited

circumstances as addressed in c:aselaw. Eowever , tha~ is

no~ the issue befora the court. The Court must determ.intl

whether it bas jurisdiction in the abs:anca n~ 'P'~~ OIletion

In ~"Det (".C'I'l1I1Imnications St;vicQ v. NiCA, ;65 F.2d.

1118 (O.C.Cir. lPg4)r the plaintiff filod Q oomplcin~ in

thQ district court for a daclu...ra.tion that he was no1: liable

for certQin charge. because they had not been p\ll)lisbed ~

reqW.red boY the Communications ACt, 47 U.S.C. § ;J.UJ. '.the

district court ciism.1Ssea tor lack of subject mat:t:er

jurisdiction.

1 The section lists seven instances.

3
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on a.ppeal, the D.C. Circuit no1:ed that there was "no

want of subject matter jurisdiction in 'ehe conventional

sense. Diversitv jurisdiction under 28 u.S.e. § 133'- i~

not disputed•.•• n Is1. at ll:tO. 'R'nw~ver, the court did..

affirm ~h.. dismissal of thQ suit becaW:Q the. FCC bll!S

primary jurisdiction over the o&e.. ~

I:n GUpport of juricdi.atioft, WAGA cit." 20 V.G.C. §

1331, which provideo jurisdic*ion in all ca••• arisiJ:l~

under :t.derll~ l.aw. l 'rtJ date.r:mine Whether a claim :falls

'Ii.l.thln § 1.3 J 1, the court must determine wha1:.b.e.r "a. tec1eral

cause o~ action wou1cl appear on the race of a well-pleaded

c01l1plaint. n Budson Ins. Co. y. Ameri~n Blec. corp.,: 9~7

F,2d 826, 828 (11th eir. 1992). When faced with a

AOTlA
("ev.ete2)

declaratory judgment a.ction. the court must determine

whether the claim -anticipated by the declarat.ory judqmAnT.

plaint.i¥f iIlrises u.n~r fed.oral l.aw. n lS.:.. Rere, lot clearl.y

do... WACa ant.icipat.. that both admini.otraotive and penal

sanction.: may bo aougbt Q,gcin.t iot for violat:ion of' f'e<!eral

la.w. ~ 10 U.S.c. § 1~G4 and 47 U.S.c. Ii 312 and 31~,

~Uli, like the ~iLu.clL.l.un 1n A11nat, there is no want ot

5ubjeet matter jurisdiction in the traditional sense.

tiowever, 'CJ:lat aoes Dot end the Court IS inqtLiry. The

argument can be made that this court should defer to the

1 WAGA a1.so cites 28 V.S.C. § 1346. However, it is clear
that this section "l;Irants federal courts jurisdiction OV~1'"

actio:ns for money damaqes only. not suits seek.inq declaratory
jud;ment." Travelers Indem. kg, y, United 1jT;:"T.AA,. 59'3 F.Supp.
62~ (N.D. Ga,· 1984) (Hall, J,).
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' .

pr1Jnary jurisdi~ion of the FCC, the agency charqed with

enforcement of the seci:ions at iSllue..

Court has stated:

Wo of; YM formula. Clxis'ts for applyinq tho doctrine
of pr.iJDary jurisdiction. In overy Oel•• the
quastion i. whother the roaDono for the existence
of 'the doctrine are prcGen't or whether i:he
purposes it corvca wil~ be aided by 1ts
application in the particular litigation.

united St§t•• v, western PACific RailroAd 0., 352 O.S. 59,

64 (1956). One reason tor !nvok1ng the· doctrine 15 'to

benet1t trom the specialized, expertise of the a9'ency ..

Miss .. Power & Light v. United Gas pipe Line, 532 F.2d 412,

420 (5th Cir. 1976). Here, the Court acknowledqes thAt. the

PCC has developed an expertise in the applicai:ion § 1464

recrarding indecent broadcasts. However, th. Court ~lso

notes that the standar(J Ton hI? appliQd i~ one ~t

refet".n~AF; r.o.ontemporary community s1:andards;, not a highly

tQchnical fiold of kr.owl~qo. Furthe:cnore, the FCC h~

already apo1ccn on the other issue before the Court: ni2,lll6~Y,

whether t:here i5 AD. indecency ~t;"ptlon to the reasonable

40\;«:::::5=:5 and no censorship requirements. The court adopts

the same position, ~incl1nq it sound as a matter of

statutory construction. Furthermore, the Court notes that

this is a legal question, not. a factua.l question which

would require 1:he aqency' s expertise .. "When the aqency' S

A072A
(Rfi.8I82)

position is sufficiently cluT' nr. nont~chnioal ... eourlQ

should bA VAry r.luet:ant to refer" to t:he &gcm.cy under 'the

doctrine of primary jU%isdiction. Mice. Power & Light, 552

5
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F.2d at 419; §U also Atlantic R1c;hfield COv. V. U.S. Dapt.

of Energy, 769 F~2d 771, 781-782 (lg84)(oxhilus:tion of

administrative TAmedi.s is not neoessary Where reeort to

a~.ney would ba futile), Erdman Technologies Corp, v. VS.

sprint C9mmuniqi!ltioM Co., 1.992 U.S. Dist. LEXI:S 4585 (S.D.

N. Y. 1.992) (doctrine of priJDAry jurisd.iction represents a

version of the uu~Lr1ne ot adminiscrative exhaustion).

me strcnqest taetor m111tatinq aqains-t dismissal ot

ttlis case based upon the doctrine of primaxv 1urisdict.ion

is the time crunch in which the litiqants find themselves

and the ilIlpcrtance of the issues involvad . Bag:l~d upon

A072A
(Rev. 8182,)

the evidence presented, it t~ doubt~Ul thae the FCC will

be able ~ TAACh a d..cisdon in "this: ca.ae prior to Sun~y,

a m.;re two days away. The election wi~l be held in four

days. Uter that, the issue beCOllle. effectively moot.

Defendant FCC oontends in ibs brief thAt Iti~ Clbla to ruJ.e

on mat.ters in a tiJut:ly ~i1shion. ROWever, the t'CC 1qn~es

the tact that WAGA petitioned tbe FCC for declaratory

rul1.ng prior to the August 11, 1992 run off election

concerning a prior political ad.vertisement cf Hr. Seeker,

and ye~, the FCC did not respond until nearly two weaks

att.er the election was held.. Failura tn 'r'ule in a. 'timely

fashion thwarts th. whnle purpOGQ behind. tho indeoency

prohibit.ion: t:he pro'toctiotl o~ childrOJ\. WAGA-'l'V ha.s

indicated that. \rritbout. come. 't:ype of reli.f i 'Chey will run
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the vidAO. This; Cirouit hac inGt.ruct:ed: "1:he court must

alway. ba1ance 1:h.c beneflu of seeking' the Agency' ~ l;\1c1

with the. need t.c x-esolva dispute. 'fairly yet as

expeditioulIly e.~ p055ib~e." Mils. Power. 532 F.:.ld at 419.

l!cLving resolved the jur1sd1ctional i.ssue, the Court

turns to the merits in this case.

B. DeclarAtory Ruling

WAGA-TV petitions this Court for a declaratory

rulinq that WAGA-1'V may "channel B 1:h~ vi dAntAVIiJ to 't:hQ

IIsrle harbor" hours hAtWF.len ~2: 00 midniqb.t anc:l 6: 00 a~m.,

withou~ vio1ating ~. nro&Qonable acoeec" and "no

caD.Qot"$hip" provicion of the FtideraJ. eommunica:tions. Act.

The Court 10 rules.

Thili suit .i.uvulv~s two d:U:~erent statutory provisions

requlatiu'J WAGA.-TV IS broadcastlnq ot Mr. aec::lCars I polit1ca.L

a.dvertisement.

proviCie:

~irst:, 47 U.S.C. §§ 312.(a) and 315 (a.)

AO 1::A
CRev.ete2)

The commission my revoke any station license or
construction parmit--
(7) for vill:rul OT "A!'Aated t'aUurQ to allow
rea.sonabl. A~C"':ARl;: to or to permit purchaGQ of
raason1th1.e amount of time for the UGO of a broad
casting station by a legally qualifiod eandida-ee
for Fec!a.ra1. Elective office on behnlf of his·
can4idaey•
17 U.S.C. i 3~2(n)

J:f o.ny 1icenl.. sha~l permit &IlY p6l:tiUU wllu 15
a leqally quAli:t'ied. candidatw [or any puJJ11c
office to us. 4. LluculCcLllitlng station, he sha11
a..t':Coru ~ql.lal opportunities t:o a~l other such

7
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candidates tor thae ottica in the use of such
l:»roac1eastlnq station: PrOvided, That such
licensee anall have no power of censorship over
the uter1al ,broadcast under the proVisions of
tl1i&s section.

47 U.S .. C. § 315.

Second, 18 U.S.C .. l 1464 provides:

Whoever utters any nhA~Qne, indecent or profanQ
lanquaqa by mAans ot radio eommunicil.tion~ shall
he fin~ not: more than $1.0, OO~ or imprisoned no~

mora 'than two years, or booth.

viola.'tion of oithcr tli:a:eute constitute:s ground.sfor

rcvooa~ion of a broadcaster'. FCC license. 47 u.s.c. II

312{a)(~) and (7),31'.

With reqarC1 to 'these statutes, the court 1s t:l!lC8Q. witb.

the. r01J.owinq issues: (1) Does tile prohibition aqainst the

brGaetcastinq of indecent material constitute an exception

1:0 the requirements of reasonable access, equal

opportunities and 'no censorship? (2) Is the videotape

indecent under 18 U.S.C. § 14641 and (3) T~ An, m~y WAGA-

TV channA1 T.h~ Videotape Uit:o thQ gafe harbor hours of ~2

midnight ~nd 6: 00 a. .111. ? ( -1 ) Does:: 'Chie vio1a'to 'the rirtl~

Amandman-c?

'rha Court will Address each in turn.

, This prohibition has been recocmized as applyinq to
television as well as radio broadcasts. Action tor Children's
T.l.yisi~n v. FC~, 932 r.2d 1504 (D.C. cir. 1991).

R



1. Doeo the prollibiLlon against me broaCicast1nq of

indecent. uterill constitute on exception to the

nau1remants ot rea.sOPablt access. equal opportuni:t;j.es and

no cMsorship?

Yes. Apparently, there is no reported decision

c:oncerninq this legal" issue. However, it is the FCC' 5

position that:

.1. broadcasta,... wnnld. be just:ifiCld in retuaing
~r~A"St to a eandi.da.te who m'tendod. ~o utt.ar
obGcene or indecapt language, becaw:se Section
3~2 (a) (6) .". • muct bo ~t.d to carve an
exception to Se~ion 312 (a) (7).... The
applicc"t.ion of both t.rac5.itiQnal nOrm:5 ot
IItD-tutory conatruction ao vell eU5 an ~alYSilS or
t:he legi.alative evolution of Section 31.!5 tof \;.he
communications Act] ailit.cLte r.u .raver or reading
[1.8 USC] b~(,;Lron ~464 as an except1onto section
3:1.:5.

Mamoran<1um by FCC start, ,Jan. l), ~~84, a~UC11eC1 as exhibit

to Plaint1tt'$ Memorandum.

The court qives due deference to a construction of

the statutes put forth by the agency charqed -with

implementinq the a.cts. Furtharmo-rA, th~ Court" finds. that:

this conclusion d(,,)A~ not ~ilJDi:fieant~yundercut the purpose

o'f t"hA "rp.!as:onablQ aeCQgs;" and "no censorahi.p" proviaiorw

o~ tb. COlImRmicationo Aot: namely to prevent

A.O ("LA
(Rev. 8112)

diocriminc.tion a.gcLinst eandidate5 M1d to allow calldiclc!.l.~~

a. full opportunity Lo relate to the public their political

stand. KVpI. Inc, v. AUstin Broadgasting com., 709 F.2d

922 (~th C1r. 1983), aff·~, 104 S.et. 1.580 (l984)1 Flory

v. KCC' ~28 F.2d 124 (7th Cir. 1975).



2. II the viaeQl4p' iGdecentunder 18 UtS.~. ~ 14641

I 'OPon caretul consi.deration of all of the evidence, the

I· court answers this question in the affiJ:mative.

The FCC defiries indecency as:

language or material that, in context, depicts
or describes, in. tenns patently offensive as
measured by contemporary community standards for
the broadcast medium, sexual or ex-cor.terry
activities or orqans.

In ra Goodrich BrOadealtiM, tnc:., 6 FCC Ret! 74811 (1.SU~1) •

In FCC v. Paqifioa '0un4atl2n, 438 U.S. 136 (~~7e), ~e

Sup:r:cm.o Couri: ultimately affirmed the peo'. applieat:ion of

this definition in regulating the broadca5t under review.

nThe linchpin of indecency entorCelD.ellt llli lb.. protection

ut children 'tram inappropriate broadcast mater1al. II l,n re

1iab111;.y or sagittarius goadcAst:lnq co:Qa0ratioD, (citing

ACk1Qn tor Children'S Teleyislon y, F,CtC. , 852 r.2d Ij32,

1340 (D.C. 1988). The extent to which a :broadcast is

indecent focuses on whether it is readily understandable

to children in tha Bud1 AnC!A_ !1L..

Tha ('.nurt has viewod the videotape in ita antirat.y· and

found thAt it. contain" deaorip~ionm and. dopictiono in

violat:ion of § l'64. Gpecifica11y, beqinnin9' with the

The Rea.1 story," ,Lhf:!

videotape dei'i\.:l» the actual. surgical procedure .tor

aJ:)ort1on. DUring a shon seqment, approximately 4 minutes
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