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SUMMARY

The Commission's adoption of a modified version of
its current broadcast rules to determine when there has been
a "transfer of control" of a cable system under Section 617
will prevent "profiteering" transactions which might result
in higher rates or poorer service. Under the proposed test,
only "substantial" (i.e., "long-form") transfers involving
more than 50% of a cable system's equity should be subject
to the anti-trafficking rule. Convertible debt instruments,
as well as any publicly traded stock, security or limited
partnership interest should be exempted from the three-year
holding period.

An MSO's holding'period should be defined by the system
which it has held for the longest period. Spinoffs of
systems acquired by an MSO as part of a larger transaction
should be exempt from the holding period.

The Commission has broad, unqualified, waiver
powers under Section 617(d), which extend beyond cases of
default, foreclosure or other financial distress. It will
always be in the public interest for the Commission to grant
such waivers -- but waivers for the purchase of contiguous
systems, sales out of bankruptcy for the benefit of
creditors and sales caused by the unavailability of capital

should also be viewed favorably.
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Franchising authorities should have primary
responsibility for monitoring the anti-trafficking rules,
but the Commission should adopt its special relief
procedures to resolve anti-trafficking disputes. The
violation of the anti-trafficking rules should not result in
an unwinding of a transaction if it is the result of a good
faith interpretation of the statute or the Commission's
rules.

The Commission should establish reasonable minimum
informational requirements for the transfer of a franchise.
The 120-day period in which a franchising authority must act
to approve a sale or transfer of a franchise should not be
unduly delayed by frivolous information requests or
burdensome filing requirements. The Commission must
establish a time frame within which a franchising authority
must advise an operator of the information it requires to
act on a transfer application.

A cable operator purchasing a SMATV system with the
intention of connecting it to its cable system should have
six months in which to make the conversion without violating
Section 613. The subscriber limit provisions of Section 613
should be implemented nationally because regionally
concentrated cable operators do not have substantial market
power over the programming market.

Section 613 restrictions on the carriage of operator-

affiliated programming services should only be applicable to
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systems in which an operator has an attributable interest.
The standard that establishes operator/programmer
affiliation should be set at 25%.

The full number of a system's activated channels should
be used for determining channel occupancy limits, and start
up services should be provided a three-year grace period
during which they are not counted towards the number of
affiliated services that an operator can carry. The channel
occupancy limits should only be applicable to a system's
first 54 channels, and systems facing "effective
competition" should not be subject to occupancy limits at
all. Channel occupancy limits should only be enforced
through the complaint process.

Section 613 and Section 616 both prevent a cable
operator from improperly favoring its own affiliated
services. The Commission should therefore promulgate one
single set of regulations which addresses competitive harm

under Section 616.
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To the Commission:

JOINT COMMENTS

Cablevision Industries Corporation and Comcast
Corporation ("Joint Parties") by their attorneys, hereby

submit comments in the above-captioned proceeding.Y

INTRODUCTION
The Joint Parties submit that the Commission's existing
broadcast transfer and assignment rules provide a well-
defined and administratively workable basic framework for
defining the types of ownership changes in cable systems
that Congress intended to reach or to exempt under Section

617 of the Cable Television Consumer Protection and

1/ Notice of Proposed Rulemaking, MM Docket No. 92-264,
FCC 92-542 (December 10, 1992) ("NPRM").
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Competition Act of 1992 (the "1992 Cable Act").? Thus, with
some exceptions, the Commission's existing rules and
policies defining "substantial" or "long-form" sales and
assignments under Section 310(d) of the Communications Act
embrace all of the transactions that Congress sought to
subject to the three-year holding period. Similarly, the
existing categories of pro forma or "short form"
applications defined in Section 73.3540(f) and Section
73.3541 as construed by the Commission in its prior
decisions will define the changes in cable ownership that
Congress specifically sought to exempt.

The Commission, over several decades, has construed and
honed its transfer and assignment policies distinguishing
between "substantial" and pro forma changes in control to
define those transactions that involve changes in ownership
and control that are significant and those which involve
changes of little regulatory concern -- indeed, if anything,
the Congress appears to have modeled the statute in large
part on the Commission's own long-standing rules. Reference
to the developed and long-standing body of case law at the
Commission on the "substantial"/pro forma distinction will
be of enormous value in administration of the anti-
trafficking provisions of new 1992 Cable Act. Adoption of

the broadcast transfer regime as the basis for the new anti-

2/ Cable Television Consumer Protection and Competition
Act of 1992, Pub. L. No. 102-385, 106 Stat. 1460 (1992)
(codified at 47 U.S.C., title VI) (the "1992 Cable Act").
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trafficking rules also will permit the Commission to serve a
critical role as arbiter of the new national standard.

While the broadcast rules provide a workable framework
for the Commission's interpretation of Section 617 of the
1992 Cable Act, Congress had narrower policy objectives than
those served by the broadcast transfer policy. Thus,
Congress sought only to prevent profiteering transactions
that could affect cable television rates or service, while
the broadcast transfer policies have the additional
objectives of ascertaining legal, financial, and other
qualifications of licensees. The 1992 Cable Act, like its
predecessor, leaves the question of the qualifications of a
cable operator, as well as regulation of a variety of
operational matters, in the hands of local franchising
authorities. Some changes that would constitute a "long-
form" review of the transferee's qualifications under
broadcast policies nevertheless are not accompanied by a
transfer of equity ownership sufficient to raise any
question of "profiteering" transactions that could
reasonably be expected to have any impact on cable rates and
services. Thus, in adopting the broadcast transfer policies
as the basis for its regulations interpreting Section 617,
the Commission should remain faithful to Congress's purpose
and acknowledge appropriate exceptions for certain

transactions.
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I. The Commission Should Apply a "Substantial Transfer of
control" Standard To Those Transactions Affected by
Section 617,

Congress initiated the three-year holding period to
limit "profiteering transactions" that would adversely
affect cable television system rates or service in the
community served by the transferred cable system.? Viewed
in light of this language, Congress did not intend the
phrase "transfer of ownership" merely to refer to changes in
control of a cable system, but to changes in control that
could adversely affect cable television rates or service.
The Commission should therefore structure its regulations so
that opportunities to invest in and strengthen the cable
industry are not unduly constrained.

The Joint Parties urge the Commission, in implementing
these rules, to bear in mind all of the sound policy reasons
guiding its ongoing reevaluation of the broadcast
attribution rules.?Y As the Commission cogently stated in
that proceeding: "[E]nhanced investment opportunities
should provide all media companies with more choices in
funding sources, decreased capital formation costs and
ultimately more resources with which to provide service to

the public."¥

3/ H.R. Rep. No. 102-628, 102d Cong., 2d Sess. 119 (1992)
("House Report").

4/ See Notice of Proposed Rulemaking, MM Docket No. 92-
51, FCC 92-96, 7 FCC Rcd. 2654 (March 12, 1992).

5/ Id. at 2655.



A. The Three-year Holding Test Should Not Interfere
with the Cable Industry's Ability to Attract

Capital.

Cable television is a capital intensive industry. It

takes enormous sums of money initially to build or
subsequently to upgrade cable services and transmission
facilities. The dynamic technological environment in which
cable systems operate accentuate those continuing capital
needs. Annual estimated industry expenditures on
construction range between two and three billion dollars for
the rest of the decade.Y The Commission must avoid adopting
regulations that will constrain the capability of the cable
television industry to attract funds for the anticipated
investment in facilities and equipment and necessary
investments in programming which are essential to maintain
and to improve services. These investments in programming
and in the highway of the future will enable operators to
take advantage of technological advances to provide
subscribers with innovations and diverse services. These
investments in programming and in the highway of the future
will enable operators to take advantage of technological
advances to provide subscribers with innovations and diverse
services. Congress intended only to prohibit those
"profiteering" transactions, such as rapid "flips" of

individual cable systems, that could leave systems cash-

68/ See 1991 Financial Databook, Paul Kagan Assoc. at 11.
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starved and debt-laden, thus leading to pressure to increase
rates and scrimp on service. Restrictions that inhibit
capital formation or discourage transactions that could lead
to enhanced business efficiencies would be the antithesis of
what Congress has mandated.?

Although it is appropriate, as discussed below, for the
Commission to look to various components of its ownership
and transfer rules to implement Section 617, the regulations
adopted must be consistent with the policy underlying the
three-year holding period. Thus, the Commission recognizes
"it does not appear that Congress intended the anti-
trafficking rule to restrict transfers of . . .
noncontrolling ownership interests." The Joint Parties
agree that, far from establishing a standard for permissible
transfers under Section 617, the attribution standards more
properly define those minor transfers of interests that have
no relevance to Congress's concerns and do not warrant

regulatory scrutiny.

1/ For example, Congress, expressly recognized, as a
policy objective, that cable operators must be able to
expand their capacity and the services offered on their
cable systems. Cable Act, Section (b) (3).

8/ NPRM at 6-7 (paragraph 12).
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B. The Commission Should Adopt Its Broadcast Transfer
and Assignment Rules and Policies Applying to
"Substantial" Changes in Control as the Foundation
for Its Rules Construing Section 617 of the 1992

Cable Act.

As the Commission recognized in the Notice, its

existing rules and policies for broadcast transfers and
assignments provide a well-defined regulatory framework for
identifying those changes of ownership and control that
should be subject to the three-year trafficking period and
those that should be exempt. Indeed, Congress apparently
modeled the exemptions in Section 617, to a large extent, on
those transactions that broadcast transfer policies exempt
from plenary procedures as pro forma transactions. Wwhile
the narrower purposes of the Cable Act provision make
certain additional exemptions appropriate, the existing
distinctions between "substantial" and "pro forma" changes
in control largely parallel those transactions that Congress
intended to subject to the holding period and those it
intended to exempt. Thus, Section 617 generally exempts
"any sale required by operation of any law" and "any sale,
assignment, or transfer to one or more purchasers,
assignees, or transferees controlled by, controlling, or
under common control with, the seller, assignor or
transferor." This general language mirrors the Commission's
construction of Section 73.3540(f) of its rules for

voluntary pro forma transactions and Section 73.3541 for
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involuntary transactions, changes that the Commission
exempts from full review.¥

The distinction between "substantial" and pro forma
changes of control is rooted in the Communications Act,rules
which provides that those applications which involve a
"substantial change of ownership or control" be subject to a
public notice period and to petitions to deny. 47 U.S.C.A.

§ 309(c) (2)(B).Y 1In addition to its specific rules in

9/ Section 73.3541 of the Commission's broadcast rules
treats as pro forma those changes in ownership and control
that result from a voluntary or involuntary bankruptcy, the
judicial appointment of a receiver or trustee or the death
or incapacity of a controlling principal of a broadcast
licensee.

10/ In pertinent part, the Act provides that:

(a) Subject to the provisions of this section, the
Commission shall determine, . . . [for each application
for a construction permit, station license, or
modification or renewal thereof, in non-emergency
situations], whether the public interest, convenience,
and necessity will be served by the granting of such
application . . . .

(b) Except as provided in subsection (c) of this
section, no such application --

(1) for an instrument of authorization in the case
of a station in the broadcasting or common carrier
services . . .

shall be granted by the Commission earlier than thirty
days following issuance of public notice by the
Commission of the acceptance for filing of such
application or of any substantial amendment thereof.

(c) Subsection (b) of this section shall not apply --
- « « (2) to any application for --

. « « (B) consent to an involuntary
assignment or transfer under Section 310(b)
(continued...)
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Section 73.3540(f), the Commission has an extensive body of
case law which has particularized its transfer standards and
clarified the applications of its policies in many different
forms of transactions involving widely varied business
structures.%

Moreover, because the broadcast transfer rules and
policies have been interpreted extensively by the Commission
and the courts over several decades, their adoption as the
foundation for interpreting Section 617 would provide a
cogent, detailed body of law that may address many of the
questions that will arise as the industry and the investment

community adapt to the new legislation.

10/ (...continued)
of this title or to an assignment or transfer
thereunder which does not involve a

C e (o

(d) Any party in interest may file with the Commission
a petition to deny any appllcatlon (whether as

originally filed or as amended) t gn;gn subsection (b)
of this section applies at any tlme prior to the day of

Commission grant thereof . .
47 U.S.C.A. § 309 (1992) (emphasis supplied).

11/ For example, the Commission has considered how the
distinction between "substantial" and pro forma changes or
non-cognizable changes applies to partnerships, corporations
and even changes in internal corporate governance. See,
e.q., ation ne. Vv, o i i
Commisgion, 763 F 2d 436 (D.C. Cir. 1985) (assessing whether
a proxy fight over the composition of the Board of a
publlcly traded corporation amounted to a substantial change

in control); see generally, Stephen F. Sewell Assignments

e ntrol FCC Autho nde ction

310(d) of the Communications Act of 1934," 43 Fed. comm.
L.J. 277 (1991).
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As adapted to Section 617, the broadcast transfer
policies properly should be focused on a proposed transfer
of a system.¥ As a general rule, the transfer date for a

system would provide a starting point analogous to being
"passed upon in a long form application" for assessing
whether a "substantial" change of control has occurred.
c. The Commission Should Recognize Exceptions to Its
Broadcast Standards for "Substantial" Changes in

Control to Exempt Those Transactions That Pose No
Risk of an Adverse Impact on Cable Rates or

Services.

Although the distinction between "substantial" and pro
forma changes of control provides a foundation for rules
interpreting Section 617, the objectives of the anti-
trafficking rule, which are limited to "profiteering"
transactions adversely affecting rates and services, are
narrower than those of the broadcast transfer policies.
Congress has specifically exempted a number of transactions

that would be "substantial" changes under the broadcast

12/ Thus, for example, "[t]hrough long administrative
interpretation" the Commission has established that the test
for a substantial change of control is "(a) whether 50% or
more of the stock is being transferred . . . and (b) whether
as a result of the transaction 50% or more of the
outstanding stock will be held by a person or persons whose
qualifications have not been approved of or 'passed upon'
for the particular station involved." Barnes Enterprises,
Inc., Memorandum Opinjon and Order, 55 F.C.C.2d 721, 725

(1975) (emphasis added); see also Gaffney Broadgastlng,
Inc., 35 R.R.2d4 1607, 1609 (1976).
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rules and policies.? Other exceptions may also be
necessary to conform the broadcast transfer rules to the
policy to be served by the 1992 Cable Act.

Blind application of the broadcast transfer policies to
implement the holding period not only would overstep
Congress's intent, but would unfairly place the cable
industry at a competitive disadvantage vis-a-vis competing
multichannel video providers which are not subject to the
séme restrictions. For example, multichannel video
providers that use wireless and the DBS technologies are
free from the type of holding restrictions contained in the
1992 Cable Act, and in this regard their ability to attract
capital remains unimpaired. Similarly, the broadcast
industry is no longer inhibited by anti-trafficking
reqgulations which preclude easy entry or exit of
investors.? Because among all the existing and potential

multichannel video programming providers the anti-

13/ For example, Section 617 exempts from the holding
period "any transfer of ownership interest in any cable
system which is not subject to Federal income tax
liability." This provision specifically would exempt tax-
free exchanges of properties and tax certificate
transactions that unquestionably would require "long form"
approval for a "substantial" change in control for a
broadcast licensee.

14/ Report and order, FCC Docket 82-519, 52 R.R.2d 1081
(1982). The Commission's rationale for eliminating the
broadcast three-year rule in 1982 should also guide the
Commission as it implements regulations under Section 617.
As the Commission recognized, there is no dichotomy between
good service and the profitable resale of a communications
facility. Id. at 1087.
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trafficking rule singularly affects the cable television
industry, the Commission must be careful to implement
regulations that will not hamper the industry's ability to
attract and maintain an adequate base of investment in order
to meet the competitive challenges which lie ahead.

1. Transfers Not Subject to Federal Income Tax
Liability.

The 1992 Cable Act provides broadly in Section 617(a)
that the three-year holding period shall "not apply to any
transfer of ownership not subject to federal income tax
liability." In accordance with this congressional mandate,
the Commission should establish an exception in its rules
for transactions recognized under the Internal Revenue Code
as not appropriate for the recognition of gain or loss. The
rules should provide, for example, that the three-year
holding period does not apply to (1) transactions with
respect to which the Commission issues a tax certificate
under Section 1071 of the Code, thus permitting the seller
to treat the transaction as if it were an involuntary
conversion under Section 1033 of the Code; (2) involuntary
conversions under Section 1033 of the Code, such as when
property is taken by condemnation or destroyed by fire or
flood; (3) like-kind exchanges under Section 1031 such as
when one cable system, or a part of a system, is exchanged
for another system in whole or part; and (4) corporate

transactions which are not subject to recognition of gain or
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loss under part III of Subchapter C of the Code, such as
contributions to capital of a controlled corporation under
Section 351 and corporate reorganization as defined in
Section 368.

The exception to the anti-trafficking rules for those
non-recognition transactions should make it clear that the
transaction is exempt from the three-year holding rule even
though some tax liability may result from the particular
transaction. Recent amendments to the tax regulations
governing the matching of property involved in a like-kind
exchange under Section 1031 make it impossible to have a
like-kind exchange without some tax liability since the many
categories of assets in a cable system to be matched against
each other will never match perfectly in terms of their
value and going-concern value cannot be exchanged. Also, in
virtually every case, cash or some other property must be
used to equalize the system values, which will result in
some tax liability. Similarly, the failure to replace fully
an equivalent value of depreciable property will normally
result in some tax liability in a Section 1071 or Section
1033 transaction. Corporate reorganizations and
distributions will also result in tax liability to the
extent money or non-qualifying property is used. Indeed,
the parties to an exchange transaction or a Section 1071 tax
certificate transaction typically will not know in advance

how much taxable gain will result. Thus, the Commission's
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rules must be based on whether the transaction proposed is
one which is described in the Internal Revenue Code non-
recognition provisions cited above. Since virtually every
such transaction will result in some tax liability, having
the Commission's exception depend upon a complete absence of
ultimate tax liability not only would render the statutory
exception a dead letter but also would make the Commission's
exceptions dependent upon the uncertainty of detailed tax
liability determinations, which normally will not be known
until long after the transaction is completed.

The Commission's exception rule should be broadly
stated to cover any non-recognition transaction described in
the Internal Revenue Code since an exhaustive list would be
onerous to create and maintain. While the most common non-
recognition transactions have been described above, the
exception would, of course, also apply to (1) partnership
transactions not subject to recognition of gain or loss
under Subchapter K of the Code, including contributions
under Section 721 and distributions under Section 731; (2)
transfers to trusts, and lifetime and testamentary gifts;
(3) sale of stock to employee stock ownership plans or
certain cooperatives under Section 1042; (4) transfers
between spouses under Section 1041l; and (5) transfers within
a corporate group which has elected to file consolidated

federal income tax returns. This list is only illustrative
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of common non-recognition transactions and is not intended
to be complete.

Accordingly, the Commission's exception rules should be
stated broadly to apply to any non-recognition transaction
described in the Internal Revenue Code and should not be

dependent upon a complete absence of tax liability.

2. convertible Debt.

Congress's objectives under the 1992 Cable Act require
that debt instruments convertible into voting equity be
treated differently than the broadcast transfer rules and
policies otherwise would provide. Under the Commission's
broadcast rules, the conversion of a debt instrument such as
a convertible debenture into voting equity may require
prior approval by a "long form" application if conversion
would result in a substantial change in voting control.

C.f. 47 C.F.R. §73.3555. This is consistent with the
consideration in broadcasting that there be prior approval
of a new controlling party. Congress' concerns with respect
to cable transactions were quite different. Here the issue
is whether "profiteering" might place cable systems in the
hands of ill-funded, debt-laden new owners that could not
maintain services absent substantial rate increases.
Conversion of a debt instrument to equity, however, has the
opposite result: the former debtor becomes a stockholder and
the cable system, relieved of the burden of the debt, is

rendered stronger. Under these circumstances the cable
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system is actually put in a better position to acquire
additional capital to improve its service.

A franchising authority would still be in a position to
consider the qualifications of a party that moved into a
control position by such a conversion. As far as the policy
underlying the federal holding period is concerned, however,
transactions of this sort should be both exempted and
encouraged. Thus, the conversion of debt into equity where
a system was acquired less than three years before the
conversion, should not trigger the three-year holding
period. Moreover, to encourage the holders of such
instruments to move to an equity position, the Commission
should provide that the holding period for the sale of stock
or other interests obtained in such conversions will be
determined based on the date that the original instrument

was acquired, rather than the conversion date.

3. Public Market Transactions.

The Commission should clarify specifically that the
holding period does not apply to any publicly traded stock,
security, or limited partnership interest. There is
certainly nothing in Section 617 to suggest that Congress
intended the dramatic disruption to the industry or the
public securities markets that application of the holding
period to these interests would cause. In large part, such
an exemption would follow, in most cases, from the

application of the attribution guidelines, as part of the
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broadcast transfer policies, to treat most such transactions
as "non-cognizable." Even where the stock or other interest
is "cognizable," however, public market transactions do not
present the risk of "profiteering" transactions or "flips"
of cable systems. With its concern that cable systems
maintain quality service at low rates, Congress certainly
did not intend to foreclose cable operators from using the
public markets to obtain the capital required to meet those

objectives.

D. The Commission Should Adopt A Two-Tier Test to
Inplement the Anti-Trafficking Rules.

The Commission suggests that it may be preferable to

establish a fixed threshold, rather than adopting a transfer
of control standard based on Section 310(d) of the
Communications Act of 1934, as amended.? The Joint Parties
believe that a fixed threshold is appropriate except in
those circumstances in which a transfer is pro forma as
defined in subsection 73.3540 (f) of the Commission's rules

and the body of case law interpreting that section.¥

15/  NPRM at ¢ 12.

16/ Where a transfer is pro forma, it should not be
subject to the holding period. The three-year holding
period thus would not apply to the transfer of systems
between partnerships and their affiliated entities where the
general or managing partner of the partnerships and the
affiliated entity are under common control or management.
This interpretation is consistent with the House Report, and
is also consistent with the definition contained in the 1984
Cable Act, which defines a cable operator, in part, as a
person or group of persons "who otherwise controls or is
(continued...)
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Otherwise, the Commission should adopt a fixed standard that
would trigger the three-year holding period only when more
than 50% of a company's or partnership's equity in a cable
system is transferred. This standard would address the
concerns that prompted Congress to enact the anti-
trafficking rule in the first place,? but would not unduly
restrict the ability of parties to structure their equity
investments in the industry.

The Commission notes that under Section 310(4),
transfers of control are not limited to transfers of
majority stock, but may include any transfer of actual
working control in whatever manner exercised.® This would
include, for example, the right to appoint a majority of a
board of directors or changes in which a partner in a
partnership exercises a right to become the managing partner
and relegates the former managing partner to the status of
limited partner, without any significant change in equity.
Such changes in control, when not accompanied by any
substantial change in the equity ownership of the cable
system, do not risk adverse changes in subscriber rates or

cable service, and certainly do not involve the

(...continued)
responsible for, through any arrangement, the management and
operation of . . . a cable system." 47 U.S.C. §522 (4).

17/ NPRM at § 11.
18/ 1d.
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"profiteering" transactions against which Congress sought to
guard.

These changes are significant, but routine, events
which would require filing a "long form" application under
broadcast transfer policies largely because the guid pro gquo
of equity involvement is usually some form of participation
in management affairs. However, there is no indication that
Congress intended to limit the flow of equity investment by
restricting the control that individual investors could
exert over the affairs of a company. For all of these
reasons, the Commission should adopt criteria which trigger
the three-year holding rule only in the absence of a "short
form" transfer and only when more than 50% of a cable

system's equity is transferred.
E. The Three-Year Holding Period Should Not Apply To

The three-year holding rule should not be applied to
individual systems owned by an MSO. Forestalling the sale
of a 50-system MSO for three years simply because it
recently constructed or acquired a new system would make
little sense. Where ownership of an entire company is in
issue, the three-year holding period should be defined by
the system held by the MSO for the longest period of time.
Any other interpretation of the holding rule would require

that an MSO determine its business plans three years in



