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The Consumer Federation of America (CFA)' hereby submits
these comments in response to the above-referenced Notice of
Proposed Rulemaking on cable ownership limits and concentration
("Notice"). CFA and its members played an active role in
promoting passage of "The Cable Television Consumer Protection
and Competition Act of 1992" ("the 1992 Cable Act") and have a
direct interest in the rules implementing the 1992 Cable Act

which affect concentration of ownership in the cable television

industry.

CFA urges the Commission to proceed with great caution and
consider the effect of implementation of the rate regulation and
program access provisions of the 1992 Cable Act when creating
rules with respect to cable ownership limits and concentration.
CFA believes the Commission must consult relevant comments filed
in the rate regulation proceeding to determine what type of
regulations are appropriate to address the ongoing concerns about
cable concentration. To that end, attached hereto as "Appendix
A" and submitted as comments relevant to this proceeding is Part

2, Section III of CFA’s rate regulation comments.

CFA has significant concerns about concentration in the

CFA is a federation of 240 pro-consumer organizations with
some 50 million individual members. Since 1968, it has sought to
represent the consumer interest before federal and state
policymaking and regulatory bodies.
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cable industry, and therefore believes there is a need to impose
ownership limits pursuant to the 1992 Cable Act. Due to the lack
of time cause by the overlap between the rate regulation
proceeding and this one, CFA was unable to propose a specific
model during this round of comments. CFA intends to reply to the
Commission’s notice and the other filings in this matter during

the next round of filings.

Respectfully submitted,
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Dr. Mark N. Cooper Gene Kymmelman
Research Director Legislitlive Director

Bradley Stillman
Legislative Counsel

Attorneys for the
Consumer Federation
of America

Consumer Federation of America
1424 16th Street, N.W., Suite 604
Washington, D.C. 20036

February 9, 1993



APPENDIX A

. 4] US

In order to describe the economic dynamics of the industry
and the pattern of behavior that has developed under deregulation
this section and the next adopt the Structure Conduct Performance
(SCP) approach to industry analysis. The SCP approach has been
the dominant public pelicy paradigm in the United States for the

better part of this century.®
The elements of the approach can be described as follows.

Performance in particular industries or markets is said
to depend upon the conduct of sellers and buyers in
such matters as pricing policies and practices, overt
and taciturn interfirm cooperation, product line and
advertising strategies, research and development
commitments, investment in production facilities, legal
tactics (e. g. enforcing patent rights), and so on.
Conduct depends in turn upon the gtructure of the
relevant market, embracing such features as the number

22 F.M. Sherer, Industrial Market Structure and
omi e m e (New York: Rand McNally, 1990), at 4:

We seek to identify sets of attributes or variables that
influence economic performance and to build theories
detailing the nature of the 1links between these
attributes and end performance. The broad descriptive
model of these relationships used in most industrial
organization studies was conceived by Edward S. Mason at
Harvard during the 1930s and extended by numerous
scholars.
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and size distribution of buyers and sellers, the degree
of physical or subjective differentiation prevailing
among competing seller’s products, the presence or
absence of barriers to entry of new firms, the ratio of
fixed to total costs in the short run for a typical
firm, the degree to which firms are vertically
integrated from raw material production to retail
distribution and the amount of diversity or
conglomerateness characterizing individual firms’s
product lines.

Market structure and conduct are also influenced by
various basic conditions. For example, on the supply
side, basic conditions include the location and
ownership of essential raw materials; the
characteristics of the available technology (e.g. batch
versus continuous process productions or high versus
low elasticity of input substitution); the degree of
work force unionization; the durability of the product;
the time pattern of production (e.g. whether goods are
produced to order or delivered from inventory); the
value/weight characteristics of the product an sc on.
A list of significant basic conditions on the demand
side must include at least the price elasticity of
demand at various prices; the availability of (and
cross elasticity of demand for) substitute products;
the rate of growth and variability over time of demand;
the method employed by buyers in purchasing (e.g.
acceptance of list prices as given versus solicitation
of sealed bids versus haggling); and the marketing
characteristics of the product sold (e.g. specialty
versus convenience shopping method).*

This section discusses market structural characteristics,
which are gqualitative in nature and generally lay the groundwork
for the evaluation of industry performance. The next section
reviews the quantitative evidence on the basic performance of the

industry before and after deregulation.

2¢ Ibid., at 4-5.
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For the cable industry, we see the basic supply and demand

side conditions as follows.

1. THE DEMAND-SIDE

On the demand side, a low to moderate price elasticity and a
positive income elasticity are crucial. They convey market power

and an ideal opportunity for the cable industry to expand.

Econometric analyses of demand elasticities for the cable
industry yield estimates that are quite low.*® Prior to
deregulation they were at or below 1. Since deregulation
estimates have been somewhat higher, although credible estimates

are still in the range of 1 to 2. The abusive pricing of cable

% Mayo, J. W. and Y. Otsuka, "Demand, Pricing and Regulatlon,
Evidence from the Cable TV Industry,"
Autumn, 1991; Pacey, P. L., "cable Television in a Less Requlated
Market," Jourpal of Industrial Economics, September, 1985; Webb,

G.K., The Economics of Cable Television (Lexington: Lexington
Books 1983), Duncan, K. R. and C F. DeKay, Estimation of an Urban

4 > L 3 4 L1
ugggggg, Centar for Metropolltan Plannlng and Research Johns
Hopkins University, March 1976; Charles River Associates, A alysis

of the Demand for Cable Television, April 1973; Noll R G., M.J.
Peck, and M.J. McGowan, Economic Aspects of Television Regulation
(Washington, D.C.: The Brookings 1Institution); R.E. Park,
"prospects for Cable in the 100 Largest Television Markets,™ ggl;

urna of omi and t cience, Spring, 1972:;
Commanor, W.S. and B. M. Mitchell, "Cable Television and the Impact
of Regulation,"® 11 Journal of omics Management Sci ’

Spring, 1971, all find demand elasticities less than 1.5, even in
large urban markets.
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services since deregulation may have driven demand into its more
elastic range. Even if the elasticity is in the range of one-to-
two, the market is extremely problematic from the point of view

of the exercise of market power.?2®

Webb summarized the findings on price elasticity as follows.

The lack of apparent close substitutes for basic cable
suggests that demand should be relatively insensitive
to changes in price. Households are inclined to endure
a price increase when there are few substitutes
available in the form of alternative services.... the
price elasticity of demand for basic cable was measured
to be between -1 and 0 over the normal range of prices.
The negative value confirms, as expected, that market
penetration and price are inversely related... An
absolute value of less than 1 indicates, also as
expected, that the demand for basic cable is relatively
insensitive to changes in price; in economic terms,
demand is inelastic...

Demand for basic cable becomes more elastic -- more
price sensitive -- as prices rise...¥

?¢ As Landis and Posner put it (W. M. Landes and R. A. Posner,
"Market Power in Anti-trust Cases,™ Harvard Law Review, 94: 1981,
p. 50.)

The higher the elasticity of demand for the firm’s
product at the firm’s profit maximizing price, the closer
that price will be to the competitive price, and the
less, therefore, the monopoly overcharge will be... an
infinite elasticity of demand means that the slightest
increase in price will cause quantity demanded to fall to
zero. In the opposite direction, the formula "Ycomes
apart” when the elasticity of demand is 1 or less. The
intuitive reason is that a profit maximizing firm would
not sell in the inelastic region of its demand curve
because it could increase its revenue by raising price
and reducing quantity.

*” Webb, op. cit., at 81.
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The same is true of the income elasticity. At the most
macro level, income growth and increasing penetration are
correlated. At the most micro level, higher income households
are much more likely to subscribe. Lower income households are
much less likely to subscribe (See Figure III-1l). Virtually
every econometric study of the cable industry which includes this
variable finds a moderately, positive income elasticity,

generally in the range of .5 to 1.**

Low to moderate pricevelasticity and low to moderate income
elasticity both feed off fundamental television viewing patterns
that have been established over four decades. Americans watch a
significant amount of television -- in the neighborhood of eight
hours per day.?*® Television has come to be the premier source
of information and entertainment in American life. Deeply
entrenched viewing patterns and strong demand for entertainment,
news, information, and sports make the market potential for cable
huge. The ability to deliver large numbers of channels gives

cable a huge advantage in meeting this demand.

** gver time, however, the income elasticity declines as cost
relative to income declines and the commodity comes to be seen more
and more as a necessity. Studies finding positive income
elasticities include Pacey, op. cit.; Parks, op. cit.; Mayo and
Otsuka, op. cit.; Lyall, et al., op. cit; Charles River Associates,
op. cit.; Noll and Peck, op. cit.; Commanor and Mitchell, op. cit.

?* Consumer Reports in Competitive ues
Television Industry, Subcommittee on Antitrust, Monopolies and
Business Rights, Committee on the Judiciary, United States

Congress, March 17, 1988, at 244.
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FIGURE -1 |
HOUSEHOLD_INCOME AND
CABLE TV SUBSCKIPTION
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2. THE SUPPLY-SIDE

On the supply-side the natural monopoly characteristics of
the technology along with its rapid development are crucial
factors.?* As a young, capital intensive, network industry, the
naturally increasing cable subscriber base increases the market
size, attracting new suppliers to the industry. Increasing
penetration also spreads the fixed costs of a highly capital
intensive industry over larger volumes, leading to declining unit

costs.

Moreover, because cable is a high fixed cost industry,
increases in penetration lead to declining unit costs. As volume

goes up, profit per unit increases. Hence, constant prices can

3 Webb, op. cit., specifically mentions geographic natural

monopoly. Others, such as Eli Noam (Monopoly and Productivity in
Cable Television (Columbia University, Graduate School of Business,

Research Program in Telecommunications and Information Policy,
October 24, 1984; "“Economies of Scale in Cable TeleVLSlon. A Multl-

product Analy51s,“ in El1i Noam, (Ed.), Vi ition:
Regulation, Economics and Technology (New York: Columbia University

Press, 1985) identify economies of scale and scope, but stop short
of calling the industry a natural monopoly. Even those who argue
agalnst natural mcnopoly concede economles of scale (see Smiley,
A.K., vision stem (Economic
Analysis Discussion Paper, Department of Justice, June 5, 1985,
"Regulation and Competition in Cable Television," Ya ou
Regulation, 1990; Hazlett, T. W., "Duopolistic Competition in Cable
Television: Implications for Public Policy," Yale Journal of
Regulation, 1990). In the debate over regulation/deregulation, the
question is whether the economics are large enough to preclude
competition. For the purposes of establishing reasonable rates in
the absence of competition, the important point is to recognize
that economies of scale exist and to take them into account in
setting rates.
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yield higher returns, making price increases unnecessary to
improve quality. The difference in cost between a forty percent
penetration rate and a sixty percent penetration rate can be as

high as fifty percent.*

Writing near the time of deregulation, Noam concluded the

following about the dynamic nature of the technology.

They show productivity increases -- defined as
reductions in production cost that are not due to
changes in input costs -- resulting from economies of
scale, technical vintage and maturity of operations...
The effect of economies of scale is relatively small.
Operating experience, i.e. "internal" innovation, on
the other hand, has a much larger effect. By far the
largest contribution is made by the "external™®
development of the technolegy, as expressed by the
contribution of new vintages to cost reduction...

If cable systems were to compete head-on, a cost
differential as large as we observe would all but
assure that the older systems would be driven off the
market, unless they can maintain a large difference in
scale, or unless they have been operating for a
substantial time.?3?

Writing at about the same time, Webb, emphasized economies

of channel capacity and density.

3 Leland L. Johnson and David P. Reed, Residential Broadband
Services By Telephone Companies? (Santa Monica, Rand, 1990),

Appendix G, shows the cost of a contemporary cable system with
broadband backbone and coaxial feeder loop, of $368 per home passed
and $614 per subscriber, at 60 percent penetration. By
implication, a penetration rate of 40 percent would generate costs

of $920 (see also, Shooshan and Jackson, Measuring Cable’s Market
Power: Recent Developments, December 1988. .

32 Noam, 1984, op. cit., at 14.
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If 36 channels are to be provided, it is cheaper for

one firm to operate a 36 channel system than for three

to firms to operate 1l2-channel systems...

Most dramatic is the declining cost per subscriber of

providing service in an area given a cable system of

fixed channel capacity and length.

Cable systems appear to exhibit declining average total

costs in terms of the number of channels provided, the

size of the geographic area covered, and the number of

subscribers served.?

One of the most crucial basic supply-side characteristics of
the industry is that over-the-air systems have proven to be
ineffective competitors of cable systems.>* Consumers
increasingly value cable for the specialized movie, sports, adult
and cultural programming carried by cable.?® With its limited
channel capacity and the cable industry’s strategy of bundling
network programming into larger packages, or forcing subscribers
to buy access to the diverse programming of multi-channel

offerings in basic rates, there is simply no way that over-the-

air television can be seen as delivering a near enocugh substitute

33 Webb, op. cit., at 58, 59, and 63.

. 3 James A. Ordover and Yale M. Braunstein, "Does Cable
Television Really Face Effective Competition?,"™ in Competitive

Issues jin the Cable Television Industry, Subcommittee on Antitrust,

Monopolies and Business Rights, Committee on the Judiciary, United
States Congress, March 17, 1988, at 561; "Testimony of William B.
Finneran, Chairman New York State Commission on Cable Television,"
in Competitive Issues in the cCable Television Industry,
Subcommittee on Antitrust, Monopolies and Business Rights,
Committee on the Judiciary, United States Congress, March 17, 1988.

3% Consumer Reports; The Roper Organization, America’s Watching
The 1989 TIQ/Roper Report (1989), at 4.
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to effectively check cable’s market power.

Over-the-air stations are caught between a rock and a hard
place. With limited channel capacity, they cannot compete with
the specialized and diverse programming cable offers. Yet, as
cable becomes more pervasive, the over-the-air networks need to
be part of the basic package to preserve their audience.?®
However, once they are on the cable, they are at the mercy of the
operators for channel location. They can be easily disadvantaged

by bad location.?”

The fact that over—the—air television might provide some
modest pricing restraint in some high density, high cost markets,
is not the answer to protecting consumers and Congress rightly
rejected this as the solution to the general and pervasive
problem of market power in the industry.?*®* Moreover, to the
extent that over-the-air television has restrained cable rates in
those limited number of markets, Congress crafted a regulatory
regime which will take cognizance of that fact. The Commission’s
analysis of cost and its examination of competitive systems

should easily discover where market power has not been abused.

3¢ Chapman, op. cit.

3” See Competitive Issues in the Cable Television Industryv, pp.

657-658.

3 Senate Committee Report at 11-12; House Committee Report at
30-34.
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It should alsc be recognized that other forms of
entertainment are not supply-side alternatives to cable TV.
Video rentals and movie theatres are not adequate supply-side

alternatives. The transaction costs of both are much higher than

cable.

Only alternative delivery mechanisms, such as wireless cable
and, perhaps, overbuilding of franchise territories present a
credible threat. Since these have failed to proliferate, we are
left with a situation in which cable market power is restrained
only by a weak demand-side. Antitrust authorities would never
accept an antitrust defense that said, "there is no competition
on the supply-side, but we are charging only the limit price on
the demand-side."?® Congress was promised head-to-head
competition and we doubt it would ever have deregulated the
industry if it had been told that the only thing restraining
cable prices was going to be the limits of consumer tolerance for
price increases without viable economic alternatives.*
Reregulation is a recognition that effective competition has

failed to develop.

3 For a discussion of the strategy and effects of 1limit
pricing see Sherer, op. cit., at 232-258.

“© subcommittee on Communications, Committee on Commerce,

Science and Transportation, United States Senate, February 16-17,
1983.
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C. MARKET STRUCTURE OF THE CABLE INDUSTRY

While these basic conditions affect market structure, so too
does public policy and private action. Key structural
characteristics in the cable industry are a small number of
buyers and sellers at a number of key points in the production
process. These include programming and local distribution.

There are alsoc barriers to entry and vertical integration which
impede competition. The local franchising process, and the 1984
Cable Act which all but turns the franchise into a perpetual

right, are also crucial basic conditions.

Through a series of mergers and acquisitions, the industry
has become concentrated horizontally and vertically. As noted
by Congress,** this concentration and vertical integration is of
special concern in an industry which produces goods and services
that have not only economic, but also cultural and political
significance.** Cable operators who control access to large

numbers of viewers can extract concessions from programmers who

“* Senate Committee Report at 24-34; House Committee Report at
40~43; and House floor debate on the Tauzin amendment, which became
§ 628 of the Act. See 138 Cong. Rec. H (daily ed. July 23, 1992).

“* The political and cultural importance of mergers in media
industries is noted in the Testimony of George E. Garvey,

be ittee ic (o] ercia ) ommittee
Judiciary, U.S. House of Representatjves, March 14, 1989, at 5.

See also, Peter L. Kahn, "Media Competition in the Marketplace of

Idea,"™ 39 Syracuse 1., Rev. 737 (1988).
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need to reach a large audience.** Because they have market
power over consumers, the multiple systems operators (MSQO)

realize this market power as excess profits.

Furthermore, although this concentration is evidenced even
at the national level, the nature and structure of the industry
is dominated by its monopolistic underpinnings at the point-of
distribution.** Less than 1 percent of cable subscribers are

served by more than one multi service operator.*

Monopoly power can also be exercised by companies that
control the supply of very popular programming. These powerful
programmers can extract concession from large cable operators,
who rely on these programs to attract viewers, by manipulating
prices and program availability. Again, because of market power
at the point-of-sale, the costs of these anti-competitive

strategies are passed forward to consumers.

** Sylvia M. Chan-Olmsted and Barry L. Litman, "aAntitrust and
Horizontal Mergers in the Cable Industry,"” Journal of Media
Economics, Fall, 1988, at 9-~10; Ordover and Braunstein, op. cit. at
574.

‘¢ Chan-Olmstead and Litman, op. cit; Ordover and Braunstein,
op. cit.

¢ nrestimony of Gary R. Chapman, on Behalf of the National

Association of Broadcasters,” in Competitive Issues in the Cable
Television Industry, Subcommittee on Antitrust, Monopolies and
Business Rights, Committee on the Judiciary, United States

Congress, March 17, 1988.
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While one might hypothesize a set of conditions in which
this bilateral monopoly operated in the public interest, that has
not been the case in the cable industry. The shared interest of
cable operators, with their local monopolies and, programmers,
with their market power through production, has inflated cable
rates.*® Local markets at the distribution level and vertical
integration at the local and national levels constitute the areas
of concern and arenas of potential anti-competitive abuse. The
ability to impede competition rests at the level of production
and programming in efforts to increase penetration of its
services through exclusion of competing programming. The ability
to impede competition rests at the local level vis-a-vis other

modes of delivery.

One reason that so few instances of head-on competition
exists -- known in the industry as "overbuilds" -- is
because existing operators are not challenged by
competitive entry and are instead protected by legal
barriers such as de facto exclusive franchises and
preferred rights to pole attachment.

When a contesting of an existing market does not
materialize, other policies may have to reduce the
differential in productivity trends, such as
franchising contracts that have built-in innovation
requirements linked to the rate of outside technology,
or rate setting formulas which provide operators with

‘¢ The importance of taking cooperative arrangements and other
relationships into account in assessing the effects of market
structure has been emphasized in the context of merger analysis
(see J. A. Ordover, A. O. Sykes, and R.D. Willig, "Herfindahl
Concentration, Rivalry, and Mergers," Harvard Law Review, 95
(1982).
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incentives for productivity gains.*

The advantages of integration of transmission and
programming to the incumbents are therefore not simply
an extension of local distribution power vertically
into the programming stage, but also the economies of
joint operation.**

The empirical evidence of these market structural trends and
problems is quite clear. Under deregulation, the cable industry
rapidly became dominated by a small oligopoly of interconnected
vertically integrated firms. A number of authors have expressed

great concern about the increasing trends of concentration in the

industry.*

The largest cable operator, Tele-Communications Inc. (TCI),
accounts for almost one-quarter of the market.*® The second
largest firm (Time/Warner) represents over one-seventh of the
cable market. Table III-1 shows the trend in cable

concentration.

The pattern of joint ownership has dramatically increased

*” Noam, 1984, op. cit., at 14-15.
“* Noam, 1985, op. cit., at 6.

4 Garvey, op. cit., Ordover and Yale, op. cit., Chan-Olmsted
and Litman, op. cit.

so Testimony of Jack Valentl, President Motion Picture
Association of America, Su n_Tele unjicatj nd

Finance, United States House of Representatives, May 11, 1988;
Cable Vision, Top 100 MSO’s, "Cable Rate Hikes Spreading,™
ompetitive Issues in t Cable Television Industry...
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TABLE III-]1
CONC ON

(NATIONAL LEVEL CONCENTRATION RATIOS)

YEAR CONCENTRATION RATIOS
FOUR FIRMS
UNADJUSTED ADJUSTED
FOR JOINT
OWNERSHIP
1969 16.3
1971 21.7
1973 27.2
1975 26.4
1977 23.1
1979 24.0
1981 27.3
1985 29.4
1987 27.7
1988 (1) 27.6 35.7
1988 (2) 45.8

EIGHT FIRMS
UNADJUSTED ADJUSTED
FOR JOINT
OWNERSHIP
26.7
31.6
40.3
38.1
36.5
36.5
40.9
43.5
39.4
39.4 46.7
57.0

SOURCES: Sylvia M. Chan-Olmsted and Barry R. Litman, "Antitrust

and Horizontal Mergers in the Cable Industry,™

Journal of Media

Economics, Fall, 1988, at 8, 9, 19, for all estimates except 1988
(2). Motion Pigtu;e Associagiog gf America, for 1988 (2).
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the concentration in the industry measured by the four and eight
firm concentration ratics. If joint ventures and
interconnections through either cable operations or programming
are taken into account, TCI’s market share rises to over 30
percent and the industry, even at the national level must be

categorized as highly concentrated.®

Because cable systems do not compete head-to-head, the
concern about horizontal concentration stems primarily from
monopsony power in programming and the pricing strategies applied
by cable operators. As cable systems become larger, they can
threaten to refuse to carry certain programming, if they are not
given exclusive or favorable distribution terms.® Without
comparable viewing packages available to the public, competitive
market forces are not strong enough to pressure hard bargaining

between independent cable operators or to threaten integrated

®* The Hirschman-Herfindahl Index (HHI) is used by the
Department of Justice in its Merger Guidelines ( ) to assess the

impact of mergers. For cable operators at the national level, the
industry index was just under 1,000 after the Time/Warner merger.
However, arguing that interconnections between firms reinforces
their mutuality of interest and counting these as added market
share for the dominant firm raises the HHI to over 2100.

%2 On the cable industry see Ordover and Braunstein, op. cit.;
Ordover and Braunstein, op. cit. For more general arguments see
Thomas G. Krattenmaker and Steven C. Salop, "Anticompetitive
Exclusion: Raising Rivals’ Cost to Achieve Power Over Prices," The
Yale lLaw Journal, 92:2 (1986); J. A. Ordover, A. O. Sykes, and R.
D. Willig, "Nonprice Anticompetitive Behavior by Dominant Firms
Toward the Producers of Complementary Products," in Franklin M.

Fisher (Ed.), Antitrust and Regulation (Cambridge: MIT Press,

1985).
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programmer/operators with loss of market share sufficient to

drive prices down.

Although recent antitrust implementation has generally not
challenged vertical integration, concern about vertical
integration is deeply rooted in the antitrust law. There is a
growing body of theoretical and empirical analysis which has
reinvigorated the concerns about the anti-competitive impacts of

vertical integration, especially in the cable industry.®

Vertically integrated cable companies seek to reinforce
their market power in programming and the monopoly at the point
of distribution, enhancing their ability to increase producer
surplus. In the cable industry, vertical integration has been
combined with horizontal concentration and a vigorous campaign of
anticompetitive actions to ensure market power at the point-of-

sale.

The two dominant firms are also thoroughly interconnected
through a series of joint ventures (see Figure III-2). With

independent sources of market power, they can avoid competing

83 On the cable industry see Ordover and Braunstein, op.
cit. or more general arguments see Krattenmaker, T.G. and S. C.
Salop, "“Anti-competitive Exclusion: Raising Rivals’ Costs to

Achieve Power Over Prices," The Yale lLaw Journal, 92:2 (1986);
Ordover, J., A. O. Sykes and R.D. Willig, "Non-price Anti-

Competitive Behavior by Dominant Firms Toward the Producers of
Complementary Products," in F. M. Fisher (Ed.), Antitrust and
Regulation (Cambridge: MIT Press, 1985).
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FIGURE ITI-2

’

JOINT VENTURES IN PROGRAMMING AMONG MAJOR CABLE INDUSTRY FIRMS

AINBOW PROGRAMMING ENTERPRISES

CABLEVISION sysrzus<:;éé;::::;;;;7a .
COMCAST NN _STORER/QVC NETWORK
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(TIME INC.) ‘
HEADLINE NEWS

ARTS & ENTERTAINMENT
HEARST \<
CAPITAL CITIES/ABC < LIFETIME/ARTS AND

ENTERTAINMENT

VIACOM

NOTES AND SOURCE: Only joint ventures are shown, wholly owned
programs are not shown, but are counted in Exhibit 2 in the .
appropriate column. "Testimony of Jack Valenti, President of the
Motion Picture Association of America," Subcommittees on
Telecommunications and Finance, Enerav and Commerce Committee,
United States House of Representative, May 11, 1988; "Vertical
Integration," in Competitjve Issues jin the Cable Television
Industrv, Subcommittee on Antitrust, Monopolies and Business
Rights, Committee on the Judiciary, United states Congress, March
17, 13s88, pp. 416-417. '



head-~to-head in the marketplace by maintaining exclusive
franchises and exclusive distribution of programming. Joint
ventures become a mechanism for enhancing market power and

creating larger barriers to entry for potential competitors.

As the number of competing programmers declines, the
possibility of cartel pricing is dramatically enhanced.®** With .
vertical integration, the task of entry becomes even more
formidable. One must simultaneously enter the programming and
cable operation segments as the joint ventures of vertically

integrated firms proliferate.

Concentration, interconnection and vertical integration
enhance market power through their potential as a trigger, or by
creating the conditions, for impeding the ability of competitors
to have access to vital inputs.® Two strategies to accomplish

this are holding a bottleneck and real foreclosure.

Clearly, the franchise nature of cable systems has an
element of bottleneck in it. This would provide the merged firm
with the capacity to act against suppliers of prdgramming. Given
the franchise monopoly and market power over distribution,

control over programming becomes a critical problem. Raising the

%¢ Krattenmaker and Salop, op. cit., at 238-240.

®* Krattenmaker and Salop, op. cit., at 234-238.
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price of this crucial input or otherwise manipulating the terms
and conditions of its sale to disadvantage competitors becomes

profitable when there are subscribers subject to market power.

Many cable operators, in concert with their programmer-
owners, have engaged in vigorous anticompetitive actions to
prevent head-to-head competition (which is described pejoratively
in the industry as "overbuilding").®® Legal resistance to
overbuilding is pervasive. Potential competitors have been
thwarted by cable pperator-programmers denying them access to
consumers and programming by overcharging for or restricting the

use of programming that is made available.

A similar pattern typifies the response to close
substitutes. Competition from close substitutes could be
provided by proven technologies such as wireless, or satellite
dishes. These have been resisted by a variety of tactics
including refusals to deal, exclusivity arrangements and

manipulation of terms and conditions.

Efforts to impose or obtain exclusive arrangements have
become ever present controversies in the industry including

efforts to prevent competing technologies from obtaining

%¢ The concern about overbuilding among MSOs and some of the

efforts to prevent it are mentioned in Competitive Issues in the
Cable Television Industry, at 152-157.
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programming, as well as to prevent competition from developing
within the cable industry.® Price discrimination against
competitors and other strategies, such as placing programming of
competitors at a disadvantageous position on the dial have also

been evident in recent years.®*

Allegations of anti-competitive cable practices are not
limited to industry critics. The practices within the industry
became so bad that even major players became involved in formal
protests. Viacom and its affiliates, a group not interconnected
significantly with the top two cabals in the industry, filed an
antitrust lawsuit against the largest chain of affiliated
competitors in its New York territory ~-- Time, HBO, ATC, and

Manhattan Cable.®® Specifically, Viacom claimed that Time, et.

*? HBO, a subsidiary of Time, played a key role in the effort
to prevent TVRO operators from obtaining programming (see Chan-
Olmsted, op. cit., at 11), and the effort to sell overbuild
insurance (C titive e c e evision o
Subcommittee on Antitrust, Monopolies and Business Rights,
Committee on the Judiciary, United States Congress, March 17, 1988,
at 127, 152-174.

** Time appears to have stayed out of the channel bumplng
controversy (see Competitive Issues in the Cable Television
Industry, Subcommittee on Antitrust, Monopolies and Business
Rights, Committee on the Judiciary, United States Congress, March
17, 1988, at 657-658), but has been particularly active in the
refusals to provide programming or in price discrimination
(Competitive Issues in the Cable Television Industry, Subcommittee
on Antitrust, Monopolies and Business Rights, Committee on the
Judiciary, United States Congress, March 17, 1988, at 118-~122).

%* Viacom Intl. and Showtime Networks Inc., v. Time Inc., HBQO,

C a Manhattan Cab Television ., 89 civ. 3139, U.S.
District Court, (S.D., N.Y.), 1989. This suit was recently settled
for more than $355 million. Robichaux, "Viacom to Report Quarterly
Rebound on Cable Operation," Wall Street Journal, Oct. 22, 1992.
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