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In the Matter of

Petition for Rulemaking
to Revise the Network
Nonduplication Rules

OF

)
)
)
)
)

The National Association of Broadcasters,

(IINABII),1I hereby opposes the petition for rUlemaking

("Petition") filed by the National Cable Television Associ-

ation ("NCTA") on January 19, 1993, seeking modification of

the network nonduplication rules to preclude local stations

that elect to exercise their retransmission rights, but

which are not carried on a local cable system, from en-

forcing their nonduplication rights in network programs on

that system.

The reasons why it is essential that stations

opting for retransmission consent must continue to be

allowed to enforce their nonduplication rights on cable

systems in their markets, and why NCTA's petition must be

denied, were thoroughly articulated in the reply comments of

NAB, ABC, CBS, NBC and the Network Affiliated stations

11 NAB is a nonprofit, incorporated association of radio
and television broadcast stations and networks which serves
and represents the American broadcast industry. .• )
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Alliance in MM Docket No. 92-259, copies of the relevant

portions of which are attached hereto.

In essence, the purpose of NCTA's petition is to

attempt to create a negotiating environment for its members

whereby an affiliate, in deciding to elect between must

carry and retransmission consent, would be coerced into

electing must carry because, if it opted for retransmission

consent, a local cable operator could refuse to negotiate

and bypass the local affiliate by simply carrying a distant

affiliate of the same network. This is precisely the

situation the Senate concluded was contrary to its

intentions stating that:

The Committee has relied on the protections which
are afforded local stations by the FCC's network
nonduplication and syndicated exclusivity rules.
Amendments or deletions of these rules in a manner
which would allow distant stations to be submitted
on cable systems for carriage or local stations
carrying the same programming would, in the
Committee's view, be inconsistent wit~ the
regulatory structure created in S.12. J

The impetus for Congress' adoption of the must

carry and retransmission consent provisions of the 1992

Cable Act was to restore some measure of balance to the

local video marketplace in which a single cable operator,

through the exercise of its monopoly power, was able to

engage in predatory practices with respect to consumers and

21- S. Rep. No. 92, 102d Cong., 1st Sess. 38(1991). NAB
believes the word "submitted" in this passage is a
typographical error and that the intended word was
"substituted."
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non-affiliated competing video programmers such as local

broadcast stations. NCTA's petition seeks to restore to

cable precisely the type of monopoly-based leverage which

Congress sought to curb.

NCTA's purported pUblic interest concern that

failure to modify the nonduplication rules will jeopardize

cable subscribers' ability to receive network programming

rings somewhat hollow given the position of some of its

largest members that they intend to pay nothing to stations

to assure their subscribers continued access to such

programming, and will offer subscribers an A/B switch (and

possibly degraded signal quality) rather than pay a penny to

an affiliate for retransmission consent.~

This "millions for A/B switches but not a dime for

retransmission consent" position of many of NCTA's members

also makes a mockery of NCTA's claim that, under the current

nonduplication rules, a local affiliate electing

retransmission consent would be in a position "to reap

benefits wholly unrelated to the particular signal's

attractiveness to the cable aUdience."Y As NBC correctly

~ Cable World, January 18, 1993 at 1, 24, 37 citing
proposals by TCI, Continental, Jones Intercable, and Century
Communications to offer A/B switches as a means of avoiding
paying for retransmission consent.

Y NCTA Petition at 6. Implicit in NCTA's petition is the
assumption that local affiliates opting for retransmission
consent will demand exorbitant fees for the grant of
consent. There is, of course, no basis for this assumption
or that cable operators would accede to such demands,
particularly for less desirable signals.
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observes in its reply comments in MM Dkt. No. 92-259, in the

1992 Cable Act, "the Congress intentionally created a

situation where the station and the cable system can both

gain from making an [retransmission consent] agreement and

5/can both lose from not doing so."- Adoption of NCTA's

proposal would skew this delicate balance by creating a

distant affiliate carriage option for the cable operator

that could permit it to avoid good faith negotiations with

the local affiliate. As ABC's reply comments point out,

adoption of such a proposal would also undermine localism

and "would completely disregard the significant interests of

the national television networks to control the distribution

of their programming."~

In arguing for modification of the nonduplication

rules, NCTA also complains that multichannel video

programming distributors other than cable are not SUbject to

the rules. The answer to this complaint is that, at least

until now, no other type of multichannel video provider has

posed a competitive threat to free over-the-air

broadcasting, nor have they engaged in predatory practices.

The ultimate answer to NCTA's disparate treatment argument

is that all similarly situated multichannel video providers

should be SUbject to the nonduplication rules and not, as

the NCTA suggests, that the rules should be eliminated.

2/

Q/

NBC Reply Comments at 5.

ABC Reply Comments at 3-4.
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Finally, NCTA urges that the enforcement vel non

of the nonduplication rights of stations opting for

retransmission consent should be the subject of negotiation

between stations and cable operators. This argument is based

on the false premise that program exclusivity rights are the

result of a "government fiat." In fact, such rights are the

product of marketplace negotiations between the station and

its program suppliers and, once obtained by a station, it is

free to negotiate with a cable operator concerning the

exercise of those rights. No change in the current rules is

required to permit these negotiations.

section 1.401(e) at the Commission's rules

provides that the Commission may deny or dismiss petitions

for rUlemakings that plainly do not warrant Commission

consideration. For the above stated reasons, NCTA's

petition to modify the nonduplication rules should be

immediately denied.

Respectfully sUbmitted,

NATIONAL ASSOCIATION OF
BROADCASTERS

1771 N Street, N.W.
Washington, D.C. 20036

I

c::-'/ ~
--------- ~Henry

e .J-'P~Benjami~ Ivins

February 8, 1993
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BROADCASTERS
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tions; 3) stations opting for retransmission consent should lose their rights to assert

S. REp. No. 92, 102d Cong., Ist Sess. 61, 84-85 (1991) (emphasis added).

H.R. REp. No. 628, 102d Cong., 2d Sess. 93 (1992).

system's subscribers and therefore is most likely to be
responsive to their local needs and interests. "'1:1.'

It would not appear to make sense to allow cable operators who have not

exceeded their cap on the number of local stations to refuse to carry and to discrimi-

nate against an affiliate which is closest to the principal headend, is most likely to

carry should lose their network nonduplication and syndicated exclusivity rights; 2)

responsive to the local needs and interests of the cable operator's subscribers.

Adoption of any of these proposals would flatly contradict the letter and spirit

Must Carry, Retransmission Consent, and the Commission's Pro
gram Exclusivity Rules

compete with the cable operator for local advertising, and which is most likely to be

Cable commenters offer diverse suggestions that: 1) stations opting for must

must carry stations should not be subject to network nonduplication or syndex dele-

nonduplication and syndex protection; and 4) the program exclusivity rules should be

of the Act. Section 614(b)(3)(B) of the Act clearly anticipates that there may be

situations where a cable operator is required to carry a station whose programming is

the operator is free to substitute alternative programming for that which must be

truncated by operation of the Commission's program exclusivity rules, in which case

~I
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In considering cable operators' suggestion that the Commission should fore-

close the right of stations exercising retransmission consent to enforce their program

exclusivity rights, or should eliminate its program exclusivity rules entirely, the

Commission must remember that the Senate report on the cable bill stated:

"In that connection, the Committee has relied on the
protections which are afforded local stations by the
FCC's network non-duplication and syndicated exclusivi
ty rules. Amendments or deletions of these rules in a
manner which would allow distant stations to be submit
ted [sic] on cable systems for carriage or local stations
carrying the same programming would, in the Commit
tee's view, be inconsistent with the regulatory structure
created in S. 12. "'l1/

NCTA complains that allowing a station both to elect retransmission consent

rights and retain its nonduplication rights would give it an unfair bargaining advantage

in negotiating with local cable systems. To the contrary, Congress foresaw that

eliminating a station's nonduplication rights in this situation would provide the cable

operator with an unfair advantage in that the cable operator could ignore the local

affiliate by obtaining its network's programming from a distant affiliate.

While it may be that some anomalies will result from the interaction between

the new statutory scheme and the existing program exclusivity rules, the better course

is to deal with such situations on an ad hoc basis, develop specific factual settings in

which they occur, and fme tune the program exclusivity rules only if, and when, the

ll/ S. REp. No. 92, 102d Cong., Ist Sess. 38 (1991). The word "submitted" in
this passage appears to be a typographical error. NAB believes the word
"substituted" was intended.
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terms or conditions it sees fit. For the reasons set forth in NAB's initial comments at

pp. 44-45 these proposals should be rejected.

the marketplace envisioned by Congress.

A number of cable oPerators complain about situations where out-of-market
affiliates will be able to assert nonduplication rights requiring the deletion of
network programming on an in-market affiliate that demands must carry. Such
a scenario requires that the out-of-market affiliate is, at most, within 55 miles
of the cable system. In many of these situations a strong argument probably
can be made to include the cable system's community in the other affiliate's
market and, if it then becomes the closest affiliate to the system's principal
headend, the problem is solved. In many situations where the in-market
affiliate is the closest to the headend, it is probably also significantly viewed in
the cable system's area.

Webster's IT New Riverside University Dictionary (1984).

A number of cable commenters suggest that stations failing timely to elect

Section 325(b)(1) of the Act provides that as of October 6, 1993, "no cable

need to do so is readily apparent.~1 Wholesale revision of the Commission's pro-

gram exclusivity rules at this point would be both unjustified and would tamper with

Treatment of Stations Failing Timely To Elect Between Must Carry
and Retransmission Consent

between must carry and retransmission consent either be deemed to have opted for

retransmission consent, or be assigned some sort of "may carry" status under which

the cable oPerator can choose to carry or not carry the station under virtually any

system or other multichannel video programming distributor shall retransmit the signal

of a broadcasting station, or any part thereof, except with the express authority of the

originating station" (emphasis supplied), unless the station has opted for must carry.

Webster's Dictionary defmes "express" as: "To make known in words. "1!l/ Thus,

1!l/
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)
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REPLY CmnlENTS OF C-..:J..PI'I'2L CITIES/ABC, Inc.

Sam A.."1tar
Vice President, Lew & Regulation

Kris~in C. Gerlach
Senior General Attor::ey,
Law & ~agulation

Capital Cities/ABC, Inc.
77 Hest 66th S·treet
Ne~:l Yor;~, Hew York 10023

Cou~sel for Capital Cities/ABC, Inc.

Ju.~_....ary 19, 1993



Before the
FEDER.;u. CO!Il-ruNIC1:..TIONS COmUSSION

Washington, DC 20554

RECEiVED

FIDEP.:'i ro.·l~m:~Ct.T:a:;S W!,;-!~~
(l=P"~ ""'T!'l: t'f..._t;~"T'~"

L:. the Z1atter of

In, .... lementation of the Cable
TG..evision Consumer Protection
aL_ Competition Act of 1992

BI_adcast Signal Carriage ISSU8S

Tc. The Commission

)
)
)
)
)
)
)

H~·1 Docket No. 92-259

REPLY Cm~HEI1TS O:? C:\PIT1\L CITIES/]\.BC« INC.

Capital Cities/ABC, Inc. ("Capital Cities/ABC")

s~':';:nits herewith its Reply Corr~rnents in the above-entitled

pr.:::=eeding. Our Reply COIlli"TIents are limited to t\>l0 issues

r~":..3ed by the National Cable Television Association ("NCTA")

in ~ts comments: (a) the ralationship between retransmission

cC.. ..3ent and network non-duplication rules; and (b) the

Ci:.8Uffistances triggering the requirs:nent that a station mt:l.!~e

tl._ s.::une election (ei th8r must-carr.f or retransmission

cC:~..3ent) for cable systems servicing the Sa..'1l8 geographic area.

I. RETRAlJS:nSSIO:J CO:IS::;~~=' .A:;jJ m::;rrr;";ORI< NON-DUPLICATIOI-l

NCTA proposes thc:.t th8 :::e't\'lork non-duplication rules

ba eli..~inated for those s'c.a~ions electing retransmission



... b th II oU"'-oded It ~n this context. 1cc_~sen... ecause ey are wu ....

Ac::.:ording to NCTA's argument, it is unfair to give stations

a -,",:.lrport:ed advantage afforded by the rules in bargaining with

c&~le systems for retransmission consent. In NCTA's view,

n~..:::;;/or!~ affiliates wishing to preserve their exclusivity over

n~~work programming would be required to forego the benefits

0:: :'legotiat.ing ret.ransmission consent in favor of a must-carX'.l

el_ction.

NCTA's position ignores the basic fact that there

iL .10 suggestion in the Act or in the legislative history that

t: net~vor!c non-duplication rules should be eliminated ur.der

=c.-~ansmission consent; in fact, the senate Report expressly

5·;:',_:':'es that the continued existence of the rules is critical

tc the regulato~J structure envisioned under the Act.

Hc __ 3QVer, NCTA com~letely ignores -:'he prGservation of localisru

wl•.. .:;h is the priJuary purpose of the net.-:lOr~:: non-duplication

ru. ~s.

The Senate Report is explicit in its insistence tha-:.

th",- net~l1Ork non-duplication rules are critical to localism in

tIl:.:; context of retransmission consent. 'rhus, it states that:

the Committee has relied on the protections which are
afforded local stations by the FCC's nett-lork non
duplication and syndicated e1rclusivity rules. Amendment.:;
or deletions of these rules in a manner which would allow
distant stations to be submitted on cable systems for
carriage or local stations carrying the same programming
would, in the Committee's view, be i:lconsistent with the
regulatory structure created in 5.12.

1
~.:CTA Comments at pp. 34-36.

2



S. Rep. No. 92, 102nd Cong., 1st Sess. 38 (1991) (IISenate

Re.?ort II) . The legislative history is not surprising. The

over-the-air broadcast system in this country is fundamentally

premised on the strength of local broadcast stations. The

fLldings in the Act itself also emphasize the critical

importance of local commercial broadcast stations, both in

te.:.:-ms of the content of the progranuning provided and its

av~ilability at no cost to viewers who do not subscribe to

ca~le.2

Contrary to NCTA's assertion, the concept of free

n8~otiation over retransmission consent is not inconsistent

wi_h. netl'lork non-duplication rules. First, there is nothing

"c_..fair" about the benefits of those rules for local stations.

In fact, there is a more persuasive case that cable systems

ha~e the clear bargaining advantage since they face virtually

no competition from other ~ultichannel program distributors.

Local broadcasters are essentially forced to deal with one

ca:-':e system for each geographic area in which they seek

c,';;.:.:::iage. Whatever "threat" NCTA perceives to its bargaining

lei.arage in this context is no threat to the public interest,

an~ is in any event outweighed by the importance of localism.

Moreover, adoption of !leTA's position would

co~.:_)letelydisregard the significant interests of the national

te:'.;vision networks to control the distribution of their

2 i::ee, ~, §§ 2 (a) (9) I (11) I (12).

3



p~0gramming. The television net~ork broadcast system, which

~ ....)plies free over-the-air programming to the entire nation,

c,;,;.:.lprises a unique blend of national and local programming.

NG~works have a keen interest in choosino both their local
o·,,::,·.:lets and in affording those outlets exclusivity to allow

fc= the most efficient distribution of that progr~~inq. The

n~~work non-duplication rules aid in this process by

pl;;;._-mitting them to negotiate with their local affiliates

rCj'arding the geographic area in which the stations can assert

flt:..~clusive h rights for cable distribution of network

p;...::>gramming. Without these rules, the cable compulsory

license would effectively bar local affiliates from asserting

sc,..:h exclusive rights. Since the strength of the network

u::",~.i..:ma.tely depends on the strength of its local affiliates,

t:_".: network also has a critical interest in preserving the

v. ~ility of its affiliates by affording them exclusivity for

n ..~~ork programming in their local market areas.

II. STATIONS NEED ¥..AKE THE "SAl-IE ELECTION" ONLY AS TO
CABLE SYSTEMS IN SUBSTANTIAL SERVICE AREA OVE~lP

SITUATIONS

NeTA argues that a station be required to make the

election regarding must-carry or retransmission consent

fo:.: all cable systems in its ADI. J There is no basis in

ei~~her the 1992 Cable Act or the legislative history to

Sl:.....Jort this position.

--------_. -
3

~JCT}.\. Com..YJlents at pp. 26-28.

4
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Washington, D.C. 20554

L1 the Uatter of )
)

ID;Jlementation of the Cable) zY'
T81evision Consumer Protection ) ~iM Docket No. 92-259
aLa Competition Act of 1992 )

)
B.:..:oadcast Signal Carriage Issues )

REPLY COrITlENTS OF CBS INC.

CBS Inc. ("CDS"), by its attorneys, submits its Reply

C_~~ents in the above proceeding, in which the Commission

i~ considering regulations to implement the retransmission

c,-,.~sent and mandatory carriage provisions of the Cable

'l'..-,=-evision Consumer Protection and Competition Act of

In its initial comnents, CBS urged that the

C_:.ilIlission's role in this proceeding is essentially a

:m'::".dsterial one. It should be guided by the plain language

o~ the 1992 Act and its legislative history. It should not

1 _.lb. L. No. 182-385, 102 Stat. (1992) (f'1992 Act"). New
sectio~:..:....; 6~4(f) and 325(b) of the Communications Act (47 "J.S.C.
151ff), which were created by Sections 4 and 6 of the 1992 Act,
mandQt~ these proceedings.

1
. .. AQ '_0,r:o. or Copies me'd_V ~\ \
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c_.lfuse copyright issues ''lith the communications policy

i_~ues involved in retransmission consent, and it should

nv-c attenpt to anticip<lte and resolve contractual and other

L::.::iues which might arise in the mar]~etplace's transition to

a ~etransmiGsion consent regime.

The purpose of these Reply Co::unents is to respond

b~iefly to one argument made by certain cable television

p,,",-.:ties on an issue which was not raised in tIle l10tice of

F:'mosod Rulemaking and which is both baseless and not

p.:-Jperly SUbject to Commission consideration in this

p:::.Jceeding. 2 That is, the NCTA urges that II [a] pplication

0': the network non-duplication rules to retransmission

CClsent stations is entirely inappropriate in light of the

n_:! rights that Congress has given broadcast stations."

N'7A Co~~ents at p.34. Its rationale for this conclusion

i..:~ that "the very threat of ctsnying subscribers access to

1:,_. ..:.wor~{ programming would grant the station tremendous

b .. :;.'gaining leverage." Id. at p.35. While NCTA would

a~,~jarently deny net't+lork nonduplication rights to all

r~lransniGsion consent stations, Viaccm would deny it only

to those stations opting for retransmission consent which

~ ~~8.e, for example, COln"n~:m"::s of t:~',~ !:a~:icnnl Cable Tl?levis~o;1
A.SSOcl:::'.t.l.On. Inc. ('VlIeT.A CO)"'"~'3ncsn) a"c pp.34-36, and CCIT'.l11ents oi':
Viac8M 7nternational Inc. ("Vi~cG~ Co~~snts") at pp.36-44.

2



f.:.11 to reach a carriage agreement with a cable system.

V.". -:teom Comments at p. 36.

It is clear that the Co~nission should not -- indeed,

c_.lnot -- act in this proceeding to narrml the scope of the

l:_2:lvork nonduplication rules in t . .:e manner proposed. The

S;';'':jate Commerce Committee clearly L cated that, in approving

t~:..; retransmission consent I:!echanism as finally adopted, it

f/:"".Jlied on the protections which are afforded local

s _-"tions by the FCC's net':lork non-duplication and

s:.. _~dicated exclusivity rules," and that amendments to, or

~~~etion of, the program exclusivity rules to create new

:::.:~..:hts in cable syste:ns to duplicate the programming on

Ivcal broadcacit stations "\','ould ... be inconsistent with the

rc.gulatory structure created in [the 1992 Act]. ,,3 A

c:'earer statement of Congressional intent can hardly be

i~agined, and, contrary to Viacom's sugestion, is not

so~ething the Co::unission can "safely disregard." Viacom

C~~ments at p.43.

Because the program e~.:clusivity rules are not at issue

ill this proceeding, we will resist ma!·dng an extended

3 Senate Committee on Co~~erc2, science, and Transportation,
s. Rep. No. 92, 102d Cong., 1st Sessa (1991) at p.38. Section
61~(b) (3) (B) of the 1992 Act itself also presupposes the continued
eX1stence of program exclusivity protection.

3



substantive defense of them here, except to note that the

u~Jerlying purpose of the network nonduplication rules is

to preserve a degree of exclusivity which is essential to

the functioning of the network/affiliate system of

broadcasting. 4 The enactment of the must-

carry/retransmission consent option has not affected the

policy basis for these rules nor has it diminished their

r:.~cessity• Rather than creating a bargaining situation

w::lch is "unfairly weighted in favor of the broadcasters liS

t~:"J rules simply preserve the modicum of exclusivity

c~::rently available to a local network affiliate, without

w~.:.':"ch the retransmission consent option would be

€~~entially gutted.

In any case, it is ironic that the cable industry

p~~ads to the Commission for relief from what it fears will

b8 the "tremendous bargaining leverage II of broadcast

4 .;::;; the Commission said uhen it adopted the current version
of t~e ~9twork nonduplication rUles, l7hich do not require that th9
stat~ r-- invoking its nonduplicat':'cn rights be carried on the cable
system ~gainst which the rights are exercised:

II;:,::; continue to believe that the orivate oraanization of
n~ ~-.-;Yc""":s is an efficient nethod "'of doing business, and
t~E,t l-C is in the ~ublic int.e::est to allmi enforcement of
rc~sonablr exci~~ivity to support that method of
c.:. ~ribution." Proaram E:~clusivi t'T in the Cable and
Brcadcust Industries, 64·RR 2d 1813 1 1851 (1938).

S neT}\. Comments at p. 35.

4



s~ations in retransmission consent negotiations and

c:::::..:empts to infer some support for this fear in the 1992

In fact, the statute is premised on factual

cU:1clusions which include a congressional finding that

c~~le systems typically "face no local competition",

rc..::>ulting in "undue marlcet power fer the cable operator as

compared to ... consumers and vid80 programmers." 1992 Act,

section 2 (a) (2) . It would be a serious misreading of

Congressional intent, to say the least, for the Commission

to revisit the program exclusivity rules on the basis that

tha cable industry needs extraordinary relief from

o~~ressive broadcaster bargaining power.

For the above reasons, and for the reasons discussed

in our initial comments, the Commission should not allow

itself to be diverted from its goal of adopting a

rEgulatory scheme for retransmission consent implementation

which reflects clear Congressional intent and is as simple

an~ straightforward as possible.

6 - - -O'T''' Ci. __ ~'l .ornments at PP.35-3G.

5



J&nuary 19, 1993
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Respectfully submitted,

CBS Inc.

By~~CAft 4< 7'Ellen Oran Kaden ? 7
51 W. 52 Street
New YorIc, NY 10019

r"
BY~' ,

ilprk W. J: :f1t1son
~634 I S eet, N.W.
Washington, D.C. 20006

Its Attorneys
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Many of the matters raised by other commenters fall in

the category of questions and issues that will enmesh and

entrap the Commission at this time in details that will

delay compliance with necessary statutory timetables or

divert the Commission's attention from the broader and more

important issues. NBC will not address those matters in

these Reply Comments, but will instead confine itself to a

few issues of broad applicability.

I THERE IS NO BASIS FOR THE CONTENTION THAT
NON-DUPLICATION PROTECTION IS NOT APPLICABLE TO STATIONS
ELECTING RETRANSMISSION CONSENT

Several cable operators or their representatives (e.g.,

Time Warner Entertainment Company, L.P. ("T/W") and National

Cable Television Association ("NCTA")) have argued that if

stations elect retransmission consent rather than must-carry

status, they should lose their protection under the

Commission's network non-duplication and syndicated program

territorial exclusivity rules. No citations of law or rule

are offered for these propositions, and their argument seems

to rest on allegations of "unfairly weighting" the

bargaining power of stations vis-a-vis cable systems.

These cable operators' basic quarrel is with the Cable

Act, not with the Commission's non-duplication provisions

which existed before the Cable Act was adopted.
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congress' purpose in requiring retransmission consent

was to correct a prior imbalance in favor of cable (created

by prior laws and/or Commission interpretations thereof1 ).

Indeed, one of the Cable Act's Findings was:

At the same time, broadcast programming that is carried
remains the most popular programming on cable systems,
and a substantial portion of the benefits for which
consumers pay cable systems is derived from carriage of
the signals of network affiliates, independent
television stations, and public television stations.
Also cable programming placed on channels adjacent to
popular off-the-air signals obtains a larger audience
than on other channel positions. Cable systems,
therefore, obtain great benefits from local broadcast
signals Which, until now, they have been able to obtain
without the consent of the broadcaster or any copyright
liability. This has resulted in an effective subsidy of
the development of cable systems by local broadcasters.
While at one time, when cable systems did not attempt to
compete with local broadcasters for programming,
audience, and advertising, this subsidy may have been
appropriate, it is so no longer and results in a
competitive imbalance between the two industries.
(Section 2(a) (19».

Congress intended that "program services which originate on

a broadcast channel should not be treated differently" from

the cable programming services cable operators offer to

their customers. Senate Report at p. 35. Cable operators

1 E.g., see Senate Report 102-82, 102d Congo 1st Sess.
("Senate Report"), p. 35.
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do not and would not claim the right to carry cable

programming services without appropriate consent, so they

cannot balk now that they are required to get consent for

carriage of broadcast program services as well.

The Senate Report, which originally proposed what has

become Section 325(b), very clearly states explicitly that

the intent of the Cable Act is to continue to apply the

Commission's non-duplication and syndicated exclusivity

rules to stations electing retransmission consent as well as

must-carry. That Report states:

In most respects, however, the Committee believes that
he rights granted to stations under section 325 and
under sections 614 and 615 can be exercised
harmoniously, and it anticipates that the FCC will
undertake to promulgate regulations which will permit
the fullest applications of whichever rights each
television station elects to exercise.

In that connection, the Committee has relied on the
protections which are afforded local stations by the
FCC's network non-duplication and syndicated exclusivity
rules. Amendments or deletions of these rules in a
manner which would allow distant stations to be
submitted on cable systems for carriage or local
stations carrying the same programming would, in the
Committee's view, be inconsistent with the requlatory
structure created in S. 12. (at p. 38, emphasis added).

Beyond the clearly stated congressional intent, there is

of course the basic fairness in allowing the local station

and the local cable system to negotiate for carriage of the

station's programs free of the threat by the cable operator
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to import from some distant market the same network and

syndicated programs broadcast by the local station. The

Congress intentionally created a situation where the station

and the cable system can both gain from making an agreement

and can both lose from not doing so. The commission should

not upset that balance as requested by the cable operators.

II THE CABLE ACT PROVIDES FOR ELECTION OF RETRANSMISSION
CONSENT STATUS FOR THE GEOGRAPHIC AREA SERVED BY EACH
CABLE SYSTEM, NOT FOR THE ADI

The NCTA argues that each station must make a single

choice when it elects retransmission consent or must-carry,

which must apply to all cable systems in its entire ADI

(NCTA Comments, pp. 26-28). Otherwise, claims NCTA,

stations would somehow have "leverage" in their side of the

negotiations.

This argument is simply contrary to the Cable Act and

its legislative history. Indeed, NCTA offers no citation to

the Act to support its view. However, the Senate Report, in

discussing this issue, stated:

s. 12 provides that each television station which has
carriage and channel positioning rights under sections
614 and 615 will make an election between those rights
and the right to grant retransmission authority for each
local cable system before the amendments to section 325
become effective, and every three years thereafter. The
bill provides that a broadcaster1s election with respect
to one cable system will apply to any so-called


