Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554 ~:

In the Matter of

of the Cable Television Consumer
Protection and Competition Act of 1992

)
)
Implementation of Sections 12and 19 )
)
)

Development of Competition and ) MM Docket No. 92-265
Diversity in Video Programming ) " /
Distribution and Carriage

e

REPLY COMMENTS OF THE AMERITECH OPERATING COMPANIES
The Ameritech Operating Companies! hereby submit these reply
comments in the above-captioned docket. The Notice of Proposed Rulemaking
released December 24, 1992, (“NPRM”) seeks comments on proposed regulations
implementing Sections 12 and 19 of the Cable Television Consumer Protection
and Competition Act of 1992.2 Initial comments were filed by the Companies

on January 25, 1993.

L INTRODUCTION

Although the legislative history of the Cable Act and the Congressional
findings conclusively establish the need to ensure nondiscriminatory access to
video programming, the comments filed in response to the NPRM vividly
underscore the complexity of this task. Commenters representing a broad

spectrum of the industry recognize that nondiscriminatory access to video

1 The Ameritech Operating Companies are: Illinois Bell Telephone Company, Indiana
- Bell Telephone, Incorporated, Michigan Bell Telephone Company, The OChio Bell Telephone
Company, and Wisconsin Bell, Inc., collectively referred to herein as the “Companies.”

2 Cable Television Consumer Protection and Competition Act of 1992, Pub. Law No. 102-

385, 106 Stat. (1992) (the “Cable Act”).
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programming is critical, if there is to be any meaningful competition in video
programming distribution.3 Reversing the course, however, after the cable
companies have institutionalized exclusive contracts and other restrictive
_distribuﬁon practices will be extremely difficult to do.

Heeding the calls of consumers nationwide, Congress, by enacting the
Cable Act, mandated that the cable industry be radically reformed to protect
consumers. A key component of that reform rests on Sections 12 and 19 of the
Cable Act. These two provisions are specifically aimed at eliminating
discriminatory practices in the distribution of popular video programming.

The Companies, in these reply comments, reiterate their earlier position
that competition between cable companies and local exchange companies
(”LECs”) — from both a policy and economic point of view - is the best solution
to the problems in the cable television industry, and point out that recent
developments strongly suggest that the marketplace is moving in that direction
at a rapid pace. However, during the transition to a fully competitive market, the

Commission should adopt rules that reflect Congressional intent.

II. ALLOWING MEANINGFUL ALTERNATIVES TO EXISTING CABLE
ROVIDER LVE NSUMER AND MARKET PROBLEM

Instead of implementing yet another extensive set of regulations and
procedures, the Commission should encourage competition in the provision of
video programming by defining video programming in a manner that would
allow LECs the freedom to offer video content. Re-defining video content in this

manner would be the most effective solution to the problems sought to be

3 See, e.g., Advanced Communications Corporation Comments at 2, Competitive Cable

- Association Comments at 2-4, Wireless Cable Association International, Inc. Comments at 7,

Rochester Telephone Corporation Comments at 2, Coalition of Concerned Wireless Cable
Operators Comments at 2 and Telecommunications Research and Action Center and the
Washington Area Citizens Coalition Interested in Viewers’ Constitutional Rights
(“TRAC/WACCI-VCR”) Comments at 2.



addressed by Sections 12 and 19 of the Act. If LECs were allowed to offer video
content, the very existence of LECs as a distribution alternative would minimize
the impact, and perhaps the incentive, to engage in discriminatory distribution
practices.

The convergence of cable television and telecommunication services is
occurring at a rapid pace. Probably the most notable of all the recent
announcements about cable companies planning to offer telecommunication
services or telephone companies planning to offer video services was the recent
Time Warner announcement that it intends to offer two-way video and
telecommunications services early next year.4 This and numerous other
announcements make it clear that trying to maintain that old dichotomy between
video providers and providers of telecommunications services is futile.> In fact,
there is a real danger that uneven regulation -- continuing to keep LECs out of
cable while allowing cable companies to provide telecommunications services --
will greatly hurt consumers.

The Commission can facilitate an orderly transition to a fully competitive
video marketplace by defining video programming in a manner that would
allow LECs to provide video content in competition with cable operators. Acting
in this economically justified and forthright manner would promptly bring
competition to the video marketplace, along with greater video content diversity
and the other consumer benefits that traditionally occur with increased

competition -- better customer service, lower prices, and more new services.

4 Paul Farhi, Time Warner Plans 2-Way Cable System, The Washington Post, January 27,
1993, at F1 (copy attached as Attachment A).

5 See, e.g., Geraldine Fabrikant, Phone Company Breaks Ground By Buying Into Cable
Television, The New York Times, February 10, 1993 (copy attached as Attachment B).



II.  DURING THE TRANSITION TO A FULLY COMPETITIVE MARKET
FOR VIDEO CONTENT, THE COMMISSION SHOULD ADOPT RULES
THAT WILL EFFE ATE CONGRESSIONAL INTENT

Until there is more competition in the provision of video content to
‘consumlers, the Commission must reject the arguments of the entrenched cable
operators who would place the burden of proof of discriminatory practices on
those seeking access to video content.® It is apparent — based on the evidence of
anticompetitive practices by entrenched cable providers - that any proposed
rules that place the burden of proof on those whose access to popular video
content has been foreclosed will be totally ineffective.”

New entrants and other alternative content distributors have already
demonstrated the difficulty in obtaining access to video content currently
provided to incumbent cable companies.8 It was because of the compelling facts
presented by nonaffiliated distributors to Congress that the Cable Act was
passed. Without question, Congress did not contemplate that these parties
would again have the burden of proving that exclusive distribution agreements
and other similar practices are in fact discriminatory.

Any rules adopted by the Commission should be simple and
straightforward; otherwise, there will inevitably be numerous lengthy, complex,
and costly proceedings to determine whether various practices are
discriminatory. This will permit continuation of the status quo Congress sought

to eliminate.

6 See, e.g., Tele-Communications, Inc. Comments at 29 and Liberty Media Corporation
Comments at 11.

7 See, e.g., National Private Cable Association at 6-10 and Liberty Cable Comments at 5-
- 11. The experience of National Private Cable demonstrates that short of total denial of access to
programming, even delays in making popular programming available impair competition.

8 CableAmerica Corporation Comments at 4-8 and American Public Power Association
Comments at 4-6.



To further obfuscate matters, the entrenched cable operators and
programmers raise several non-issues in an attempt to blunt the effect of the
Commission’s proposed rules. Totally baseless assertions such as the alleged
limited épplicability of the Cable Act’s restrictions, potential harm to the
industry, and vague assertions of technology and size-based cost differentials are
simply attempts to avoid the clear mandate from Congress.? Some cable
companies even go so far as to suggest that the rules be phased in over a period
of time beyond that contemplated by the Cable Act.1® However, the most
egregious example of the dire warnings by the cable companies is the suggestion
that certain current program offerings may be withheld, if the cable companies
are not allowed to maintain discriminatory pricing structures.1l The
Commission should summarily reject these disingenuous assertions of consumer
or market harm.

Moreover, the Commission should avoid the tendency to try to specifically
identify all prohibited discriminatory practices. This near impossible and time-
consuming approach will not be successful, and it would undoubtedly lead to a
constant stream of litigation before the Commission and courts over whether a
particular practice is or is not discriminatory. The comments of the cable
companies make it abundantly clear that cable television operators and
entrenched distributors intend to use any ambiguity or oversight to escape

regulation or, failing that, to delay the effective date of any new Commission

9 See, e.g., Group W Satellite Communication (“Group W*”) Comments at 4, Landmark
Communications, Inc. Comments at 3, 22-25, Arts & Entertainment Network Comments at 5-7, E!
Entertainment Television, Inc. (“E! Entertainment”) Comments at 9 and EMI Communications
" Corp. ("EMI”) Comments at 4-6.

10 gep, e.g., E! Entertainment Comments at 10 and Group W Comments at 9.

11 EMI Comments at 10.



rules. Tactics such as this will make it more difficult for new programmers to
gain access to the market -- to the detriment of the American consumer.

~ Finally, the Companies agree with those that say that the Commission is
re-opening issues that have already been decided by Congress.12 The Cable Act
was passed as a result of Congressional outrage over the distribution practices of
the incumbent cable operators. The Commission should not unwittingly
circumvent Congressional intent by enacting complicated rules that will lead to

lengthy FCC proceedings or court appeals.

IV. CONCLUSION.

The Companies restate the position taken in their initial comments that the
Commission should facilitate the development of competition in the video
marketplace by defining video programming in a manner that would allow LECs
to offer video content. Such a definition would provide the competition the
Commission seeks to stimulate in this docket. During the transition period,
however, the Commission should adopt clear-cut regulations that reflect

Congressional intent.

Respectfully submitted,

SIS e
Floyd S. Keene S
Pamela J. Andrews
Attorneys for the

Ameritech Operating Companies
Room 4H74
2000 West Ameritech Center Drive
Hoffman Estates, IL 60196-1025
(708) 248-6082

. Dated: February 16, 1993

12 Gep, e.g., DirecTv, Inc. Comments at 7-9 and TRAC/WACCI-VCR Comments at 2-4.
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CERTIFICATE OF SERVICE

I, Jenell Thompson, do hereby certify that copies of the foregoing
Reply Comments of the Ameritech Operating Companies have been mailed
this 16th day of February, 1993, to the parties on the attached service list.

By: Jhm@px_,

enell Thompson
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