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SUMMARY

DirecTv, Inc. filed extensive Comments concerning the interpretation of Section 19 of
the 1992 Cable Act and the Commission’s proposed rules thereunder on January 23, 1993.
DirecTv’s Comments already respond to many of the arguments raised by the other commenting
parties in this proceeding. In this Reply, DirecTv addresses the cable industry’s attempt to rewrite
the statute, and specifically their argument that no complaints may be brought under 1992 Cable
Act unless "harm to competition” can be shown. The statute was deliberately crafted to ensure
that potential competitors to entrenched cable system operators are able to obtain access to cable
programming on nondiscriminatory terms. The statute just does not require that the Commission
find "harm to competition" before it can grant relief, and such a requirement cannot be implied
into the statute, as the cable industry advocates. The idea of limiting the scope of the program
access provisions to situations where "harm to competition” can be proven was debated and
rejected in Congress. The result was the adoption of the program access provisions to be codified
at Section 628 of the Communications Act, and the plain language of that section sets forth all of
the prerequisites for relief.

In these Reply Comments DirecTv also makes specific suggestions concerning the
interpretation of the nondiscrimination provisions of Section 628(c)(2)(B). The Commission
should adhere to the language and intent of the statute and construe narrowly any exemptions for
vertically integrated programmers’ offering different prices or other terms to different MVPDs.

Finally, DirecTv proposes a specific model for handling complaints under the statute.
DirecTv suggests a two-step pleading cycle with expedited discovery of contracts and other
relevant information in the possession of the vertically integrated programmers and cable
operators, which will be fair to both aggrieved MVPDs and programmers without unduly taxing

Commission resources.
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FEDERAL COMMUNICATIONS COMMISSION . = |
Washington, D.C. 20554 P

In the Matter of

Implementation of Sections 12 and 19
of the Cable Television Consumer
Protection and Competition Act of 1992 MM Docket No. 92-265
Development of Competition and
Diversity in Video Programming
Distribution and Carriage

Nt N S et Nt ewmt “amt mt ot st “mant’

REPLY COMMENTS OF DIRECTYV, INC.

DirecTv, Inc. ("DirecTv") submits these Reply Comments in response to the
Commission’s Notice of Proposed Rule Making in the above-captioned proceeding, FCC 92-543,
released December 24, 1992 (the "NPRM"), concerning implementation of the access to
programming provisions of the Cable Television Consumer Protection and Competition Act of
1992, Pub. L. No. 102-385, 106 Stat. 1460 (1992) (the "1992 Cable Act").
L INTRODUCTION

DirecTv submitted extensive comments concerning the interpretation of Section 19
of the 1992 Cable Act and the Commission’s proposed rules. DirecTv already has addressed many
of the issues raised by the other commenting parties in this proceeding and will not reargue them
here. Instead, DirecTv has two goals in these Reply Comments. The first is to demonstrate that
the cable industry’s comments are an attempt to revise the statute and try to reopen a debate that
was concluded on the floor of the House of Representatives over six months ago. Both the plain
meaning of the statute and its legislative history make it clear that Congress did not pass the 1992
Cable Act merely to make the FCC an enforcement forum for the Sherman Act. Rather, the

1992 Cable Act provides a means to ensure that competitors to existing cable systems obtain



access to programming on non-discriminatory terms and conditions. DirecTv’s second goal is to
propose necessary and sufficient complaint procedures for the Commission to enforce the statute.
Such procedures are of central importance in achieving the statute’s objectives.

IL THE CABLE INDUSTRY’S ATTEMPT TO REWRITE HISTORY MUST BE
REJECTED.

In its Comments, DirecTv discussed the purposes of the 1992 Cable Act, the
Congressional findings that led to its adoption, and the way in which the structure of Section 19
directly reflects this legislative context. Because Congress found that lack of access to
programming is an impediment to the development of competition in the video distribution
market, which ultimately harms consumers, the statute was deliberately crafted to ensure that
potential competitors to entrenched cable system operators are able to obtain access to cable
programming on nondiscriminatory terms. DirecTv also pointed out that in adopting rules to
implement the provisions of Section 19, the Commission need only adhere to the plain language
of the statute.

In particular, no requirement that the Commission find "harm to competition" can
be read into the statute; Congress has already made that finding. Congress first adopted a general
prohibition on "unfair methods of competition or unfair or deceptive acts or practices" the
purpose or effect of which is to significantly hinder any multichannel video programming
distributor ("MVPD") from providing cable programming to subscribers (Section 628(b)). It then
gave the Commission unequivocal directions to adopt and enforce, at a minimum, regulations that
will prevent (1) undue influence by a cable operator over its affiliated programming vendor’s
decision to sell programming to an unaffiliated MVPD (Section 628(c)(2)(A)), (2) a vertically
integrated programmer from offering programming to different MVPDs on discriminatory terms

(Section 628(c)(2)(B)), and (3) exclusive contracts between cable operators and any vertically



integrated programmers (except in limited circumstances) (Sections 628(c)(2)(C) and (D)). The
Commission is charged with enforcing all of these prohibitions.

Nothing in any of these provisions of the 1992 Cable Act allows -- much less
requires -- that the Commission make findings about harm to competition, or lack of competition
in the video market, as suggested by a number of the cable multiple system operators ("MSOs")
and vertically integrated programmers who commented in this proceeding. In fact, the opposite is
true. The statutory language clearly establishes that the acts and practices described above simply
must be prohibited by the Commission; nowhere does it provide for a market analysis of the kind
urged by the MSOs.Y Moreover, this precise question was the subject of debate in Congress
during the legislative drafting process. The result of that debate was the rejection of an antitrust-
type statute requiring proof of harm to competition, and the adoption of the program access
provisions to be codified at Section 628 of the Communications Act. The suggestion by some
parties that this subject is still open to debate must be firmly rejected.

The plain language of the Statute, reinforced by its legislative history, is
unequivocal and conclusive. The "program access" provisions were introduced as an amendment
to the then pending House bill (H.R. 4850) by Representative Tauzin on July 23, 1992

substantially in the form now contained in Section 19 of the 1992 Cable Act¥ On the same day,

4 E.g., Comments of Time Warner Entertainment Company, L.P. at 5 & 9-11; Comments

of Tele-Communications, Inc. ("TCI") at 5-6 (in order to constitute a violation of Section 628,
conduct must hinder significantly or prevent "competition in the marketplace"); Comments of
Liberty Media Corporation at 5 ("actual injury or conduct which necessarily would result in injury
to competition in providing satellite programming to consumers must be an essential element of
the Commission’s implementing regulations and a prerequisite of any complaint alleging a
violation of Section 628").

¥ As adopted by the Conference Committee, Section 628 contained some modifications of

the language originally proposed by Representative Tauzin, but these changes further
strengthened the program access provisions. For example, a modification was inserted in the
"sunset” provision concerning exclusive contracts in cabled areas (Sec. 628 (c)(5)) to provide that
if the Commission finds that the Section 628(c)(2)(D) prohibition against such contracts continues
to be necessary to protect competition and diversity in the video distribution market, the
prohibition of Section 628(c)(2)(D) will not sunset at the end of ten years.



Representative Manton offered an amendment in the nature of a substitute for the Tauzin
amendment. The Manton substitute contained no statutory prohibition against hindering MVPDs
from obtaining programming comparable to Section 628(b). Rather, it would have required the
Commission to adopt regulations to prohibit a vertically-integrated programming vendor? from
refusing to deal with a competing MVPD if such refusal to deal was found to unreasonably restrain
competition. The Manton amendment thus would have established a far more lenient standard --
permitting price discrimination and prohibiting only certain "refusals to deal” -- and also imposed a
much heavier burden of proof than was ultimately adopted by Congress. Under the Manton
substitute, an exclusive arrangement between a cable operator and a commonly controlled
programmer would be prohibited only if had the effect of unreasonably restraining competition.
This approach was rejected by Congress on July 23, 1992, and the Tauzin amendment, which
contained no requirement that MVPDs prove restraint of competition, was adopted. The floor
debate concerning the Tauzin amendment and the Manton substitute is reprinted in its entirety
from the Congressional Record and attached as an Appendix to this pleading, along with a side-
by-side comparison of the two amendments.

Thus, the cable MSOs are simply wrong when they interpret the prohibition
against unfair or deceptive practices under Section 628(b) as requiring the aggrieved MVPD to
show not only that its own ability to provide programming is hindered significantly, but also that

the practice "would hinder significantly the provision of programming by any MVPD." E.g.,

z The Manton substitute would have applied only to programming vendors that control, are

controlled by, or are under common control with cable operators. By contrast, the language of
the statute as adopted applies to any satellite programming vendor in which a cable operator has
an "attributable interest” (Sec. 628(b) and 628(c)(2)(A), (B) (C) and (D)). Thus, the argument
made by Continental Cablevision, Discovery and NCTA that "attributable interests" should be
interpreted to mean "controlling” interests of 51% or more must be rejected, just as the Manton
substitute was rejected on the floor of the House. See DirecTv’s Comments at 12-15 for a
discussion of the proper scope of "attributable interest” under Section 628.



Comments of Time Warner at 11.¥ Time Warner advocated this position when it supported the
Manton amendment, and it was rejected by Congress. Similarly, Section 628(b) simply does not
require an aggriecved MVPD to show, as the MSOs suggest, that the practice complained of

prevents or significantly hinders the MVPD from delivering any programming at all to subscribers.

Comments of NCTA at 9; Comments of Time Warner at 9-10. Time Warner argues that a
MVPD must show that the practice of a particular cable operator or programmer "destroyed [the
MVPD’s] viability as a competitor." Comments of Time Warner at n. 8¢ This is wholly
inconsistent with the language of the statute and its legislative history, which seek to encourage

access to cable programming by competing MVPDs, not just to prevent the "destruction” of

4 Without explanation or citation, Time Warner argues that "an unfair practice is unlawful

only if the unfair practice would ... endanger the competitive viability of a well-run distributor.”
Id. at 10-11. What the hypothetical "well-run distributor” would look like, and how the
Commission would recognize it, Time Warner does not explain; nor does the MSO offer any
justification for its reading the word "any" as meaning "all" in interpreting the language of Section
628(b). By reading that provision as requiring proof that a practice hinders the provision of
programming by all MVPDs, "not just the complainant,” Time Warner conveniently rewrites the
statute and creates an interpretation that cannot be applied even within Section 19. For example,
Section 628(c)(2)(A) would, under Time Warner’s analysis, require proof of undue influence by a
cable operator over the decision of an affiliated programming vendor to sell programming to all
MVPDs -- presumably, then, if the cable operator unduly or improperly influenced the decision of
the programmer to sell to only some MVPDs, there would be no violation of the statute. This
butchering of the plain language of Section 628 is patently absurd and finds no support in any of
the legislative history (nor does Time Warner offer any). The statute targets the cable industry’s
bottleneck on programming by giving individual MVPDs the right to obtain cable programming on
non-discriminatory terms. It is clear that some MVPD:s (i.e., the cable systems) do have access to
this programming. The statute simply does not require proof that the entire multichannel
distribution industry be unable to obtain programming before a programmer be required to make
it available on non-discriminatory terms.

z Time Warner’s position appears extreme, but is merely illustrative of the cable industry’s
erroneous views of this statute. Other cable industry giants have taken a similar stance in their
comments. E.g., Comments of TCI at 5-6 (revising the prohibition contained in Section 628(b)
against practices that significantly hinder or prevent MVPDs from providing programming to
subscribers and stating that Section 628(b) prohibits only practices that significantly hinder or
prevent "competition in the marketplace"). See also Comments of NCTA at 40 (stating that
certain exclusive contracts for non-cabled areas clearly prohibited by Section 628(b)(2)(C) should
nevertheless be grandfathered unless they "also inflict significant competitive injury"); Comments
of Cablevision Industries et al. at 17 (certain exclusive contracts "are not anti-competitive and
should, therefore, be grandfathered").



MVPDs. See Comments of DirecTv at 3-5, 7, 9-11. In short, this statute is not merely a
mechanism to enforce existing antitrust laws and preserve a competitive marketplace. On the
contrary, this statute acknowledges that there is no competitive marketplace for cable
programming distribution, and takes specific, targeted steps to enable such a marketplace to come
into being for the first time.

. THE COMMISSION MUST ADOPT ADEQUATE PROCEDURES TO ENFORCE
SECTION 628°'S PROGRAM ACCESS PROVISIONS.

In its Comments, DirecTv addressed the challenge of enforcing the provisions of
Section 628, which targets behavior by cable operators and vertically integrated cable
programmers that will often (if not always) be beyond the eyes and ears of the aggrieved MVPD.
DirecTv pointed out the critical importance of burden-shifting as the Commission evaluates
complaints under Section 628, and requested that the Commission make the complainant’s burden
of proof relatively light in order that the party in possession of the relevant evidence -- the cable
operator or programmer that is the subject of the complaint -- will be obliged to produce the
evidence reasonably necessary for the Commission to decide whether a violation of the statute has
been committed. See Comments of DirecTv at 19.

These Reply Comments focus on two specific aspects of this enforcement issue.
The first is the special enforcement problems that arise under Section 628(c)(2)(B) of the Act,
the prohibition against discriminatory prices, terms and conditions. The second is a proposal for a
specific expedited procedure for processing complaints brought under Section 628 that will ensure
fair treatment of both aggrieved MVPDs and programmers without unduly taxing Commission

resources.



A. Substantive Criteria for Determining Unlawful Discrimination

Under Section 628(c)(2)(B), the Commission must prohibit discrimination by a
vertically integrated programmer in the price, terms and conditions of sale or delivery of cable
programming among or between MVPDs. However, the Commission’s regulations should not,
according to the statute, prohibit vertically integrated programmers from (i) imposing reasonable
requirements for creditworthiness, offering of service, and financial standards and standards
regarding character and technical quality; (ii) establishing different terms which take into account

actual and reasonable differences in the cost of creating, selling, delivering or transmitting the

programming; (iii) establishing different terms which take into account economies of scale, cost

savings, or other direct and legitimate economic benefits reasonably attributable to the number of

the MVPD’s subscribers; or (iv) entering into exclusive contracts if such contracts are permitted
under Section 628(c)(2)(D).

The statute makes clear that the kinds of terms (and differences in terms) of
programming contracts that are exempt from the general prohibition against discrimination are
narrow, specific and few in number. Moreover, Congress intended those terms and conditions to
be lawful if and only if they are applied by the programmer in a nondiscriminatory manner -- that
is, only if the same terms are offered to all MVPD:s, even if they use different technologies.

As noted in DirecTv’'s Comments, differences in the terms of programming
agreements offered by vertically integrated programmers to different MVPDs are to be presumed
unlawful under Section 628(c)(2)(B) unless they fall into one of the four narrowly-tailored
exemptions listed above. Because Congress provided these specific exemptions, the Commission
may not look outside the language of these provisions to consider whether a discriminatory term
is otherwise lawful under Section 628(c)(2)(B); if it is not clearly permitted under one of these

exemptions, it is unlawful. The rules adopted by the Commission, therefore, should mirror the



language of Section 628(c)(2)(B) including the exemptions in subsections (B)(i) through (iv).#
However, the Commission still must determine whether a particular term or condition is covered
under one of the exemptions. DirecTv suggests the following comments and guidelines for
deciding whether certain terms and conditions are permissible under the statute.

A programmer often requires a MVPD to meet a minimum credit rating or
establish its financial stability as a condition of carriage of the programmer’s video services. In
addition, a programmer often requires that a MVPD show it is capable of delivering a signal of a
certain technical quality. These requirements related to the financial and technical capabilities of
the MVPD are not permitted under Section 628(c)(2)(B)(i) as long as they are imposed upon all
MVPDs requesting carriage of the programmer’s product and enforced in an even-handed way.
Of course, it would be unacceptable discrimination if a programmer waived a creditworthiness
requirement because a MVPD was affiliated with the programmer. It also would be unlawful for
a programmer to require that a MVPD’s signal be delivered by wire into the home, as this would
obviously preclude every satellite or microwave-based MVPD from obtaining the programming.
However, requiring a particular credit rating or signal quality that could be measured by objective
standards would be acceptable, if applied to all MVPDs, and would not constitute unlawful
discrimination under Section 628(c)(2)(B).

Programmers often structure carriage agreements to promote a relatively unknown
service by "packaging" it with an established service -- a goal not antithetical to the 1992 Cable
Act. Under the "offering of service" language of Section 628(c)(2)(B)(i), DirecTv belicves it
would be lawful for a programmer to differentiate between MVPDs based on their willingness to

purchase a group of services specified by the programmer (giving a reduced rate on a particular

g Of course, contractual terms and practices not expressly prohibited under Section

628(c)(2)(A)-(D) of the statute may still be prohibited under Section 628(b). The Commission’s
rules, therefore, should contain a general Section 628(b) prohibition against acts or practices that
hinder an MVPD’s ability to obtain programming, as well as the specific prohibitions against
undue influence, discrimination, and exclusive contracts under Section 628(c) of the Act.



program service if it is purchased in conjunction with other services, for example). The duration
of the contract that the MVPD is willing to enter into may also merit different treatment that is
justifiable under the statute. These terms can be found to be lawful bases for programmers to
distinguish between MVPDs because, like creditworthiness, they relate to the convenience to the
programmer of dealing with MVPDs, provided of course that they are offered to all MVPDs
regardless of whether they are affiliated with the programmer or make use of a particular
technology. They must be provider-neutral and technology-neutral.

Under Sections 628(c)(2)(B)(ii) and (iii), programmers may offer different prices
(or other terms) in their contracts with various MVPDs if the differences are cost-based. Thus,
DirecTv believes it would be legitimate to charge one MVPD a higher price for programming
than it charged another MVPD if it actually cost the programmer more to delivering its
programming to the first MVPD. Similarly, the per-subscriber rate charged by the programmer
may be based on the number of subscribers served by the MVPD under Section 628(c)(2)(B)(iii),
because the programmer achieves economies of scale by reaching the widest audience possible
through a particular MVPD.?

In general, in evaluating claims of discrimination under Section 628(c)(2)(B), the
Commission must be mindful that even a seemingly legitimate business reason for granting a
favorable rate (such as the duration of the contract or the service package purchased) is only

lawful under the statute if it is offered to all MVPDs, and if the discount or other preference

z However, a cable MSO that owns interests in multiple MVPDs should not be permitted to

benefit from such economies by aggregating the subscribers to its various services to gain a
competitive price advantage over a MVPD that does not own multiple systems across multiple
technologies. For example, a MSO that owns part of a direct broadcast satellite (DBS) system in
addition to various cable systems should not be given a competitive advantage over another DBS
provider based on an aggregation of the MSO’s subscribers to its various cable systems with its
DBS subscribers. To permit a price difference on such a basis would be to pervert the purpose of
Section 628(c)(2)(B), which is designed to enable competing MVPDs to compete with the
entrenched cable system operator in spite of the latter’s historic monopoly -- not to reward the
cable MSOs for their market dominance.



given is based on an MVPD’s meeting objective criteria. A programmer cannot simply give a
discount to a cable operator because it is a cable operator, even for "introductory” or
"promotional" purposes.? The different terms must be not only made available to all MVPDs but
its implementation by the programmer must be susceptible of evaluation by the Commission, to
determine whether the basis on which MVPD:s are distinguished from one another complies with
the statute. Thus, if a programmer refuses to sell to a MVPD, or charges it a surcharge, because
of the MVPD’s poor service quality, the programmer must be required to state on what bases the
quality is evaluated, and the Commission must be able to evaluate on such bases whether there is
a quality difference justifying discriminatory treatment of this MVPD. If the programmer treats
all MVPDs even-handedly, and one MVPD complies with the terms of the programmer’s offer
while another does not, then and only then does a programmer have a lawful basis for offering
different terms and conditions to different MVPDs.

B. A Suggested Procedural Approach

DirecTv advocated in its Comments that the Commission adopt an expedited
procedure for evaluating all complaints under Section 628 because the express purpose of the
statutory provision is to make cable programming available to all MVPDs and to encourage the
growth of competing video distribution outlets. DirecTv believes that most aggrieved MVPDs will
not seek a lengthy Commission adjudication but rather speedy relief in negotiating programming
carriage agreements so they can compete in the fast-changing video marketplace.? Therefore,

DirecTv supported the Commission’s proposal for a proceeding on written pleadings within a

=

See Comments of Discovery Communications, Inc. at 22.
2 The cable industry continues to demonstrate its intransigence by proposing procedures
that will consume unreasonable amounts of time and resources, notwithstanding the express
statutory requirement that the Commission’s regulations "provide for an expedited review of any
complaint made pursuant to this section" (Section 628(f)(1)). See, e.g., Comments of TCI at
40-43.
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truncated time frame.”? DirecTv also proposed that the Commission allow complaints to be filed
on affidavit only, and require that the programmer (or cable operator) that is the subject of the
complaint produce evidence to rebut the allegations. DirecTv also suggested that Commission
allow limited discovery of the defendant’s contracts and business practices appropriate to the
defenses raised. Comments of DirecTv at 29-31. DirecTv has reviewed the procedural proposals
submitted in the other comments and now offers the following, more specific suggestions.

As a general matter, the procedures adopted by the Commission must be quick,
and must be fair to the aggrieved MVPD. The Commission obviously cannot require MVPD:s to
meet an impossible burden of proof such that no complaint could ever be brought under this
statute. To this end, the Commission must acknowledge the fact that most of the relevant factual
information in Section 628 disputes (copies of programming contracts, evidence of understandings
and arrangements between cable operators and vertically integrated programmers) will be in the
possession of the cable operator or programmer, and not the aggriecved MVPD. On the other
hand, the procedures adopted by the Commission must be fair to cable operators and
programmers -- DirecTv does not advocate requiring excessive public disclosure of confidential
business information by these companies. In addition, these procedures should, where possible,
be designed to minimize the burden on the Commission. This is not to say that the Commission
won'’t bear some burden -- it has been given a mandate by Congress to enforce Section 628.
Nevertheless, DirecTv believes that an expedited procedure with minimal involvement by
Commission staff at the early stages will serve the interest of all parties, including the
Commission.

DirecTv continues to believe that, as a starting point, the procedures for evaluating

political candidates’ complaints under the "lowest unit charge" and "comparable use" provisions of

o However, DirecTv recommended that the Commission leave open the possibility of a trial-

type hearing for cases where substantial issues of fact cannot be determined on the pleadings.
Comments of DirecTv at 29.
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Section 315(b) of the Communications Act provide a useful model for the procedures to be
adopted under Section 628. See NPRM at 1 39. In the Section 315(b) area, a prima facie case is
established by "a simple recitation of a sequence of events showing that, if all allegations are
accepted as true and all inferences are drawn in the complainant’s favor, the complaint would

reasonably lie." Exclusive Jurisdiction With Respect to Potential Violations of the Lowest Unit

Charge Requirements of Section 315(b) of the Communications Act, 6 FCC Rcd. 7511, 7513

(1991) (Declaratory Ruling), recon. denied, 57 Fed. Reg. 27,367 (June 19, 1992) (hereinafter

"Declaratory Ruling").

DirecTv’s specific recommendation is as follows: A complaint under any provision
of Section 628 should be sufficient if made on an affidavit by an officer of the MVPD. A
complaint will be deemed adequate to establish a prima facie case under Section 628(c)(2)(B) if it
alleges: (a) that a programming vendor offers a particular programming service for sale to other
MVPDs; (b) that the complainant is a MVPD that is technically and financially capable of
delivering the programming to subscribers; (c) that the complainant has made a bona fide attempt
to negotiate with the programmer; (d) that the programming vendor has discriminated in the
prices, terms or conditions of sale or delivery of its programming among or between the
complainant and one or more cable operators or other MVPDs; (e) that the programming vendor
is either a "satellite cable programming vendor in which a cable operator has an attributable
interest" or a "satellite broadcast programming vendor," as defined in the Act and the
Commission’s rules; and (f) that the programming in question is either "satellite cable

programming” or "satellite broadcast programming" as defined in the Act.?

w

Analogously, a complaint under Section 628(c)(2)(C) or (D) need only allege that an
exclusive contract exists between a cable operator and a vertically integrated satellite cable
programming vendor or satellite broadcast programming vendor. Other complaints brought under
Section 628(b), should allege (a) that the complainant is a MVPD and (b) that (i) a cable
operator, or (ii) a satellite cable programmer in which a cable operator has an attributable
interest, or (iii) a satellite broadcast programmer, has engaged in unfair or deceptive acts or
practices, and (c) the purpose or effect of such acts or practices is to hinder significantly or

12



The complaint should be certified by an officer of the complainant. Although
complainants should be encouraged to submit any factual evidence at their disposal in support of
these allegations, a discrimination complaint should not be found deficient for lack of specific
documentation concerning discrimination in price or other terms or conditions (nor should an
exclusive contract complaint be found deficient for failure to include a copy of the contract). No
additional factual basis for the complaint should be required, other than as set forth above. This
is because, unlike the political broadcast area, the complainant in a Section 628 case usually will
not have knowledge of the terms of a programmer’s contracts with other MVPDs, nor is there
"general industry data" on the rates charged by the programmer. In the political broadcast
context, complainants have access to the rates charged by a broadcast station through a number of
sources, including the station’s published rate cards, its local public records file (for political
rates), and generally available industry data such as "SQAD" and "SCOQOP" which reveals the
average advertising rates charged by broadcast stations in a particular market during a specified
time period. The Commission has approved the use of such data to establish a prima facie case

under Section 315(b). See Lawton Chiles et al., 7 FCC Rced. 6661, 6662-63 (1992); Declaratory

Ruling, supra, 6 FCC Rcd. at 7521, n.47. Cable programmers have neither a published "rate card”
nor a "public file" from which an MVPD could view the contracts or determine the rates charged
to its competitors. Moreover, unlike the broadcast industry, there are no published "SQAD" or
"SCOOQOP" numbers for the cable programming industry, so a MVPD could not even develop a
reasonable estimate of what the programmer’s "composite” rate would be, based on generally
available industry data.

Upon the filing of a complaint that meets the requirements set forth above, the

burden should shift immediately to the programmer or cable operator that is the subject of the

prevent the MVPD from providing a cable programming service to its subscribers, and (d) such
programming is either "satellite cable programming” or "satellite broadcast programming" within
the meaning of the Act.



complaint to show that the allegations contained in the complaint are untrue, for example, that
the terms offered to the complainant are not discriminatory or that they are justified under the
permitted statutory exemptions of subsections 628(c)(2)(B)(i)-(iv). If the defendant does not
deny any of the allegations made in the complaint, the Commission should find a violation of the
statute and the proceeding should be at an end. If the defendant denies some or all of the
allegations, it should be subject to a limited form of discovery to assist the Commission in
evaluating its defenses.
To abbreviate the total processing time of Section 628 claims and reduce the
burden on the defendant and the Commission, DirecTv suggests that discovery in Section 628
cases take place simultaneously with the filing of the answer to the complaint, in the form of a
simple questionnaire that the defendant must complete and submit to the Commission and the
complainant. This questionnaire would act as a standardized form of written interrogatory for all
complaints under Section 628 and would evoke the information necessary for resolution of the
dispute from the party that has the information: the programmer or cable operator that is the
subject of the complaint. DirecTv suggests that, for discrimination complaints under Section
628(c)(2)(B), the following questions be asked:¥
1. What is your per subscriber rate for each programming service or package
of services which is the subject of this complaint? (Give the range of rates,
if you have more than one rate. Provide your "rate card" if you have one.)
2. What discounts, bonuses, rebates, and other monetary adjustments to the
rates described in Question (1) have you given to any MVPD agreeing to
carry such programming? State the justification for any such adjustment.
3. What non-monetary bonuses or incentives (such as special marketing

allowances, free use of equipment, etc.) have you given to any MVPD
agreeing to carry the programming?

2 For complaints under Section 628(b) and (c)(2)(A), the questions should be geared to the
cable operator’s relationship with affiliated programmers. For complaints under Section
628(c)(2)(C) and (D), the questionnaire should simply ask whether exclusive contracts exist and, if
so, require that they be provided to the Commission.

14



4. What monetary premiums have you charged, and what non-monetary
penalties have you imposed, on any MVPD agreeing to carry the
programming? State the reason for such premium or penalty.

5. Describe any free or reduced rate programming arrangements you have
entered into for promotional purposes, and any other special arrangements
not described in response to Questions (1) through (4).

6. List any other terms, conditions, agreements or understandings which relate
to the price, availability, and delivery of your service to cable systems and
other MVPD:s (including most-favored-customer clauses, technology-based
terms or requirements, special marketing arrangements, special payment

terms, etc.).

7. Calculate your net effective per subscriber rate, taking into account all of
the above, for the programming services which are the subject of the
complaint.

8. Certify that the foregoing is complete and accurate.

The filing of this information with the Commission would conclude the written
record on which a decision would be made in most cases. Upon receipt of the completed
questionnaire and answer, if any, from the defendant programmer,® the Commission would
review the complaint and the information provided by the defendant and determine whether a
violation of the statute has occurred.” If there is no response, the Commission must find a
violation. If there is a response, the Commission must determine whether a violation has
occurred and issue a written decision stating the basis for its findings. As discussed above, if the
Commission finds that the programmer differentiates in price or other terms or conditions of sale

or delivery of programming between the complainant and other MVPDs, it must find unlawful

o An "answer" to the complaint would be purely optional, provided the defendant supplied

the completed questionnaire to the Commission. Failure to answer the questions contained on
this questionnaire would constitute an admission of a violation of the statute.

u DirecTv supports the adoption of a policy disfavoring the filing of replies and other
additional pleadings following the filing of the questionnaire and answer, unless the party filing
such pleading "has demonstrated that the information presented is new and vital to the resolution
of the complaint, and could not have been included in the original complaint [or answer] because
the facts were previously unknown or unavailable to the [filing party], and could not have been
discovered through reasonable efforts." Lawton Chiles, supra 7 FCC Rcd. at 6661, n.3.
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discrimination under Section 628(c)(2)(B) unless the price or other term or condition is justified
under one of the specific exemptions listed in Section 628(c)(2)(B)(i)-(iv). If it determines that
there has been a violation, it must order an appropriate remedy (at a minimum, ordering the
programmer to offer the same terms and conditions to the complainant as are offered to other
MVPDs).¥

DirecTv believes that these abbreviated procedures will result in the fair hearing of
complaints under Section 628(c)(2)(B) without excessively burdening the Commission’s resources
or those of MVPDs and programmers. DirecTv notes that the Commission retains the flexibility
under the Act to alter its procedural rules if the Commission later determines that a more
elaborate process is necessary to achieve the purposes of the statute.

Finally, the Commission should rely, at least initially, on its existing abuse of
process rules to deal with "frivolous” complaints. As noted in DirecTv’s Comments, the
Commission would defeat the statute’s purpose if it enacts rules to implement the statute but
simultaneously discourages the filing of complaints by promulgating harsh "frivolous complaint”
rules. Most MVPDs want only to obtain programming and compete in the marketplace. If, in
the future, the Commission finds that its processes are being overwhelmed by non-substantive
complaints, the Commission has an array of remedies already contained in the rules with which to
deal with such abuses. In the meantime, however, the Commission should be extremely cautious
about adopting penalties for complaints which are made in good faith based on the only
information available to the complainant.

IV.  CONCLUSION
For the foregoing reasons, DirecTv urges the Commission to tailor its substantive

rules to the precise language of the 1992 Cable Act, and not rewrite what Congress has written.

B Of course, if the Commission finds no violation, and that the rate proposed to be charged

by the programmer is not unlawful, the MVPD may then purchase the programming from the
programmer at that rate.
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On the procedural side, DirecTv strongly supports expedited processing of claims under Section

628 that is fair to programmers that are the subject of complaints and also serves the statutory

goals of Section 628.

February 16, 1993

Respectfully submitted,

DIRECTYV, INC.

By:

Gary M. Epstein
Karen Brinkmann

LATHAM & WATKINS
Suite 1300

1001 Pennsylvania Ave., N.W.
Washington, D.C. 20004
(202) 637-2200

Its Attorneys
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REPLY COMMENTS OF DIRECTV, INC.
APPENDIX

CABLE PROGRAMMING ACCESS

TAUZIN AMENDMENT TO H.R.4850

STATUTORY PROHIBITION. Prohibits a cable operator or a
programming vendor affiliated with a cable operator from
engaging in unfair methods of competition or unfair or
deceptive acts, the purpose or effect of which is to hinder
significantly or to prevent a distribution competitor from
providing programming to consumers.

REGULATION. At a minimum, requires the Commision to
establish safeguards to prevent a cable operator affiliated with a
programming vendor from unduly or improperly influencing a
vendor’s decision to sell to a competing distributor, or the price,
terms and conditions of the sale; and to prohibit discrimination
by a programming vendor affiliated with a cable operator in the
price, terms and conditions of the sale of programming to a
distribution competitor, except for reasonable cost-related
factors.

PROHIBITION OF EXCLUSIVE CONTRACTS. The
Commiission is directed to prohibit any arrangement between a
cable operator and a programming vendor, including exclusive
contracts, which would prevent a distribution competitor from
providing programming to persons unserved by a cable operator.

In addition, exclusive contracts between a cable operator and
an affiliated programming vendor are prohibited in those areas
served by a cable operator unless the Commission determines
such a contract to be in the public interest. Specific factors
regarding competition and diversity are to be considered by the
Commission in making this determination. The prohibition
sunsets after ten years.

GRANDFATHER OF EXCLUSIVE CONTRACTS. Exclusive
contracts entered into on or before June 1, 1990 are not subject
to the prohibition on exclusive contracts, except with regard to
the distribution of programming to persons in areas unserved by
cable operators. Renewals and extensions to the grandfathered
exclusive contracts made after enactment of this section are not
permitted the exemption.

PROCEEDINGS. An aggrieved multichannel video
programming distributor may commence an adjudicatory
proceeding at the Commission for a violation of either the
statute or the regulations promulgated under the statute.

REMEDIES. In addition to remedies provided under Section V
or any other provision of the Communications Act of 1934,
applicable state and federal antitrust laws, and any other remedy
deemed appropriate by the Commission, the FCC has the
authority to establish the price, terms and conditions of the sale
of programming to an aggrieved distributor.

MANTON SUBSTITUTE TO TAUZIN AMENDMENT
TO H.R. 4850

STATUTORY PROHIBITION. No statutory prohibition.

REGULATION. Requires the Commission to prescribe
regulations to prohibit a programming vendor that controls, is
controlled by, or is under common control with a cable
operator from refusing to deal with any distribution
competitor with respect to programming if such a refusal
unreasonably restrains competition.

Prohibits unreasonable discriminatory pricing for sale of
programming to C-band satellite program distribution services.

Regulation sunsets nine years after date of enactment or at
such earlier date as the Commission determines that a
competitive national video marketplace exists.

EXCLUSIVE CONTRACTS. Entering into or abiding by the
terms of an exclusive contract that does not have the effect of
unreasonably restraining competition is not considered to be
an unreasonable refusal to deal.

GRANDFATHER OF EXCLUSIVE CONTRACTS.
Exclusive contracts entered into on or before June 1, 1990,
their renewal, or extension are not affected by enactment
even if such a contract has the effect of unreasonably
restraining competition.

PROCEEDINGS. An aggrieved multichannel video system
operator may begin an adjudicatory proceeding at the
Commission for violations of the regulations promulgated
under the section.

REMEDIES. The Commission has the authority to order
appropriate remedies, including the power to set the price,
terms and conditions of the sale of programming to an
aggrieved distributor.
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80/the amendments en bloo whre
to.
o result of the vote was announce:

AMENDMENT OFFERED BY MR. TAUZIN

Mr, TAUZIN. Mr. Chairman, I offer
an amendment.

The CHAIRMAN. The Clerk will des-
ignate the amendment.

The text of the amendment is as fol-
lows:

Amendment offered by Mr. TAUZIN:

Page 85, after line 11, insert the following
new section (and redesignate the succeeding
sactioas accordingly):

SEC. 11. DEVELOPMENT OF COMPETITION AND
DIVERSITY IN VIDEO PROGRAMMING
DISTRIBUTION.

Part IIT of title VI of the Communications
Aot of 1934 is amended by inserting after sso-
ticn 627 (47 U.8.C. 547) the following new ssc-
tion:

“SEC. 838. DEVELOPMENT OF COMPETITION AND
DIVERSITY IN VIDEQO PROGRAMMING
DISTRIBUTION,

*(a) PURFPOSE.—The purpose of this section
is to promote the public interest, con-
venience, and necessity by increasing oom-
petition and diversity in the multichannel
video programming market, to inocrease the
availability of satellite cable programming
to persons in rural and other areas not our-
rently able to receive such service, and to

spur the development of communications .

technologies.

*/(b) PROHIBITION.—I¢ shall be unlawful for
& oable operator or a satsllite cable program-
ming vendor in which a cable operator has
an attributable interest in viclation of any

regulation prescribed under subsection (o) to .

engage in unfair methods of competition or
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unfair or deceptive aots or practices, the pur-
pose or effect of which is to hinder signifi-
cantly or to prevent any multichannel video
programming distributor from providing sat-
ellite cable programming to subscribers or
consumers.

**(¢) RRGULATIONS REQUIRED,—

“(1) PROCEEDING REQUIRED.—Within 180
days after the enactment of this Act, the
Commission shall, in order to promote the
public interest, convenience, and necessity
by inoreasing competition and diversity in
the multichannel video mar-
ket and continuing development of commu-
nications technologies, prescribe regulations
to specify the conduot that is prohibited by
subsection (b).

*%(2) MINIMUM CONTENTS OF REGULATIONS.—
The regulations to be promulgated under
this ssction shall—

“(A) establish effective safeguards to pre-
vent & cable operator which has an attrid-
utable interest in a satellite cable program-
ming vendor from unduly or improperly in-
fluencing the decision of such vendor to sell,
or the price, terms, and conditions of sale of,
satellits cable programming to any unaffili-
ated multichannel video programming dis-
tributor;

*(B) prohibit diaoﬂmlnstion by a satellite
cable-programming vendor in which a cable
operator has an attributable interest in the
price, terms, and conditions in the sale or de-
livery of satellite cable programming among
or between cable systems, cable operators, or
their agents or buying groups, or other mul-
tichannel video programming distributors;
except that such a satellite oable program-
ming vendor in which a cable operator has
an attributable interest shall not be prohib-
ited from—

‘(1) imposing reasonable requirements for
creditworthiness, offering of service, and fi-
nancial stability and standards
character and technical quality;

“(11) establishing different prices, terms,
and conditions to take into account actual
and reasonable differences in the cost of ore-
ation, sale, delivery, or transmission of sat-
ellite cable programming;

“(i11) establishing different price, terms,
and conditions which take into account rea-
sonable volume discounts based on the num-
ber of subscribers served by the distributor;
or

*(iv) entering into an exclusive contract
that i3 permitted under subparagraph (D);

*(C) prohibit practices, understandings, ar-
rangements, or activities, including exclu-
sive contracts for satellite cable program-
ming between a cable operator and a cable
satellite pro| between a cable oper-
ator and a cable satellite programming vean-
dor, which prevent a multichannel video pro-
gramming distributor from obtaining such
programming from any satellite cable pro-
gramming vendor in which a cable operator
has an attributable interest for distribution
to persons in areas not served by a cable op-
erator as of the date of enactment of this
section; and

‘(D) with respect to dutrlbnuon to per-
8sons in areas served by a cable operator, pro-
hibit exclusive contracts for satellite cable
programming bstween a cable operator and a
satellite cable programming vendor in which
a cable operator has an attributable interest,
unleas the Commission determines (in ao-
cordance with paragraph (4)) that such oon-
traot s in the public interest.

*(3) GEOGRAPHIC LIMITATIONS.—Nothing in
this seotion shall require any person who is
engaged in the national or regional dis-
tribution of video programming to make
such programming available in any geo-
graphic area beyond which such program-
ming has been authorized or licensed for dis-
tribution. Nothing in this section shall apply
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to the signal of any broadcast affiliate of &
national television network or other tele-
vision signal that is retransmitted by sat-
ellite, and shall not apply to any internal
satellite communication of any broadcast
network or cable network, except that sat-
ellits broadcast programming shall be sub-
Joot to the requirements of this section.

*(4) PUBLIO INTEREST DETERMINATIONS ON
EXCLUSIVE  OONTRACTS.—In  determining
whether an exclusive contract is in the pub-
o interest for purposes of paragraph (2XD),
the Commission shall consider each of the
following factors with respect to the effect of
such contract on the distribution of video

in areas that are served by a
cable operator:

‘(A) the effect of such exclusive oontnct
on the development of competition in looal
and national multichannel video program-
ming distribution markets;

*(B) the effect of such exclusive contract
on compet{tion from multichannel video pro-
gramming distribution technologies other
than cable;

#(C) the effect of such exclusive contract
on the attraction of capital investment in
the production and distribution of new sat-
ellite cable programming;

“(D) the sffect of such exclusive contract
on diversity of programming in the multi-
channel video programming distribution
market; and

“(E) the duration of the exclusive contract.

‘(5) SUNSET PROVISION.—The prohibition
required by Dph (2XD) shall cease to be
effective 10 years after the date of enactment
of this Aot.

“(d) ADJUDICATORY PROCEEDING.—Any mul-

tichanne) video programming distributor ag-
grieved by conduct that it alleges ocon-
stitutes a violation of this section, or the
implementing regulations of the Commission
under this section, may commence an adju-
dicatory prooeeding at the Commission.

‘*(6) REMEDIES FOR VIOLATIONS.—

“(1) REMEDIES AUTHORIZED.—Upon comple~
tion of such adjudicatory prooeeding, the
Commission shall have the power to order
appropriate remedies, including, if neo-
essary, the power to establish price, terms,
and conditions of sale of programming to the
aggrieved multichannel video programming
distributor.

4(2) ADDITIONAL REMEDIES.—~The remedtes
provided in paragraph (1) are in addition to
and not in lieu of the remedies available
:nder title V or any other provision of this

ct.

() PROCEDURES.—~The Commission shall
prescribs regulations to implement this sec-
tion. The Commission’s regulations shall—

*(1) provide for an expedited review of any
complaints made pursuant to this section;

*(2) establizsh proocedures for the Commis-
sion to colleot such data, including the right
to obtain copies of all contracts and docu-
ments reflecting arrangements and under-
standings alleged to violate this section, as
the Commission requires to carry out this
section; and

‘(8) provide for any penalties to be as-
sessed agalnst any person filing a frivolous
complaint pursuant to this seotion.

“(g) REPORTS.~The Commission shall, be-
ginning not later than 18 months after pro-
mulgation of the regulations required by
subsection (c), annually report to Congress
on- the status of competiton in the market
for the delivery of video programming.

*'(h) EXEMPTIONS FOR PRIOR CONTRACTS.—

(1) IN GENERAL.—Nothing in this section
shall affect any contract that grants exclu-
sive distribution rights to any person with
respect to satellite cable programming and
that was entersd into on or before June 1,
1990, except that the provisions of subsection
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(0X2XC) shall apply for distribution to per-
sons in areas not served by a cable operator.

%42) LIMITATION ON RENEWALS.—A contract
that was entered into on or before June 1,
1890, but that is renewed or extended after
the date of enactment of this ssction shall
not be exempt under paragraph (1) of this
subsection.

*(1) APPLICABILITY OF ANTITRUST LAWS; NO
ANTITRUST IMMUNITY.—Nothing in this sec-
tion shall be construed to alter or restrict in
any manner the applicability of any Federal
or State antitrust law.

(J) DEFINITIONS.—As used in this section:

(1) The term ‘satellite cable programming
vendor’ means a person engaged in the pro-
duction, creation, or wholesale distribution
of a satellite cable programming service for
sale.

‘(2 The terms ‘cable system’, ‘multi-
channel video programming distributor’, and
‘video programming’ have the meanings pro-
vided under section 602 of this Act.

‘43) The term ‘satellite cable program-
ming’ has the meaning provided under sec-
tion 705 of the Act.

(4) The term ‘satellite broadoast program-
ming’ means broadcast programming, other
than programming of an affiliate of a na-
tional network, when such programming is
retranamitted by satellite and the entity
retransmitting such programming is not the
broadcaster or an entity performing such
retransmission on behalf of and with the spe-
cific oconsent of the broadoaster.”

Mr. MANTON. Mr. Chairman, I rise
in opposaition to the Tauzin amendment
and I seek the 15 minutes provided in
the rule.

The CHAIRMAN. Pursuant to the
rule, the time will be equally divided 16
minutes each.

AMENDMENT OFFERED BY MR. MANTON AS A
BUBSTITUTE FOR THE AMENDMENT OFFERED
BY MR, TAUZIN
Mr. MANTON. Mr. Chairman, I offer

an amendment as & substitute for the

amendment.

The CHAIRMAN. The Clerk will des-
ignate the amendment offered as a sub-
stitute for the amendment.

The text of the amendment offered as
a substitute for the amendment is as
follows:

Amendment offered by Mr. MANTON as &
substitute for the amendment offered by Mr.
TAUZIN: In lisu of the matter proposed to be
inserted by the amendment of the Gen-
tleman from Louisiana insert the following:
SEC. 11. COMPETITION AND TECHENOLOGICAL DE-

VELOPMENT.

(a) PROHIBITION ON UNREASONABLE REFUS-
ALS 70 DEAL—Part III of title VI of the
Communications Aot of 1934 is amended by
inserting after seotion 637 (47 U.8.0. M7) the
following new section:

‘(a) UNREASONABLE REFUSALS TO DEAL
PROHIBITED.—Within 180 days after the date
of enactment of the Cable Television
Consumer Protection and Competition Aot of
1960, the Commission shall, in order to pro-
mote competition and diversity in the multi-
channel video programming market and con-
tinuing development of oommunications
technologies, prescribe regulations to pro-
hibit any video programming vendor that
controls, is controlled by, or is under com-
mon oontrol with a multichannel video sys-
tem operator and that engages in the re-
gional or national distribution of video pro-
gramming from refusing to deal with any
multichannel video system operator with re-
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spect to the provision of video programming
if such refusal would unreasonably restrain
oompetition. Entering into or abiding by the
terms of an exclusive contract that does not
bave the effect of unreasonably restraining
competition shall not be oonsidered an un-
reasonable refusal to deal. Nothing oon-
tained in this subsection shall require any
person who 1lcenses video programming for
distribution to make such programming
available in any geographic area beyond
which such programming has been author-
ized or liosnsed for distribution.

‘“(b) REMEDIES FOR VIOLATIONS.—Any mul-
tichannel video system operator aggrieved
by conduct that it alleges constitutes a vio-
lation of the regulations prescribed under
this section may commenoce an sdjudicatory
proceeding at the Commission. Upon comple-
tion of such. proceeding, the Commission
gshall have the power to order appropriate
remedies, itnoluding, if necessary, the power
to establish price, terms, and oconditions of
sale of programming to the sggrieved multi-
channel video system operatar,

‘“(c) PROCEDURES.—The Commission shall
prescribe regulations to implement this seo-
tion. The Commission’s regulations shall—

(1) provide for an expedited review of any
complaints made pursuant to this section;

4(2) establish procedures for the Commis-
sjon to collect such data as the Commission
requires to ocarry out this section with re-
speot to exclusive contracts or other prac-
tices and their effects on ocompetitors, com~
petition, or the video dis-
tribution market or on the development of
new video distribution technologies; and

*(3) provide for penalties to be assessed
against any person flling a frivolous com-
plaint pursuant to this seotion.

“(d) SUNSET~—The regulations prescribed
under subsection (aX1) of this section shall
cease to be effective 9 years after the date of
enactment of the Cable Television Consumer
Protection and Competition Act of 1992, or
on such earlier date as the Commission de-
termines that a competitive national market
for the delivery of video programming exists.
Such regulations shall cease to be effective
for any local market on such earlier date as
the Commission determines that a competi-
tive market for the delivery of such pro-

Congress
on the status of competition in the market
for the delivery of video programming,

‘“(f) EXEMPTIONS FOR PRIOR OONTRACTS.—
Nothing in this section shall affect any con-
tract (or renewal or extension of any con-
tract) that grants exclusive distribution
rights to any person with respect to video
pro and that was sntered into on
or before June 1, 1990,

‘“(g) Dnmmoxs.—

*(1) The term ‘multichannel video system
operator’ includes an operator of any cable
system, multichannel maltipoint dis-
tribution service, direct broadcast satellite
distribution service, television receive-only
satellite distribution service, or other com-
parable system for the distribution of video

programming, )

“2) The term ‘video programming
vendor'—

“(A) means any person who licenses video
programming for distribution by any multi-
channel video system operator;

*(B) includes satellite delivered video pro-
gramming networks and other programming
networks and services;

*Y(C) does not include a network or service
distributing video programming intended for
broadcast by a television station affiliated
with a broadcasting network; and



July 23, 1992

‘(D) does not include a network or service
distributing video programming that is car-
ried a3 a secondary transmission of a signal
broadcast by a television station.

'(3) The terms ‘cable system’ and ‘video
programming’ have the meanings provided
by section 602 of this Aoct.”.

(b) MARKETING OF Cmum SATELLITE COM-
MUNICATIONS.—

(1) FINDINGS.—The Congress flnds that—

(A) many satellite-delivered programming
services have unnescessarily restricted op-
tions for consumers wishing to choose be-
tween competing television programming
distributors;

(B) presently 8,000,000 Americans own C-
band home satellite television systems and
the number is growing at a rate of 350,000 to
400,000 sach year;

(C) there is disparity in wholesals pricing
between programming services offered to
cable operators and to satellite program-
ming distributors;

(D) 1independent, noncable third-party
packaging of C-band direct broadcast sat-
ellite delivered programming will encourage
the availabliity of programming to C-band
direct broadcast home satellite television
systems; and

(E) 1n order to promote the development of
direct-to-bome satellite ssrvice, Congress
must act to ensure that video programming
vendors provide access on fair and non-
discriminatory terms.

. (2) AMENDMENTS.—8ection 705 of the Com-
munications Act of 1934 (47 U.8.C. 605) 1s
smended-—

(1) by striking subsection (f) as added by
se;cg:an 204 of the Satellite Home Viewer Act
o '

(2) by striking “‘subsection (d)'* each place
it appears {n subsections (d)}6) and (e)}(3XA)
and inserting *“subsection (f)";

(3) by redesignating subsections (o)
through (g) as subsections (d) through (h),
respectively;

(4) by inserting after subsection (b) the fol-
lowing new subsection:

‘(c)1) Any person who encrypts any sat-
allite delivered programming shall—

‘“(A) maks such programming available for
private viewing by home satellite antenna
users;

‘“(B) when making such programming
available through any other person for dis-
tribution through any medium, sstablish
reasonable and nondiscriminatory financial,
character, technical, and service criteria and
requirements under which noncable distribu-
tors shall qualify to distribute such pro-
gramming for private viewing by home sat-
ellite antenna users; an

“(C) when making such programming
available through any other person for dis-
tribution through any medium, establish by
the effective date of this subparagraph or
January 1, 1992, whichever is later, price,
terms, and conditions for the wholesale dis-
tribution of such programming which do not
discriminate between the distribution of
such programming to distributors for cable
television subscribers and distributors to
home satellite antenna users, nor among dif-
ferent distributors to home satellite antenna
users, except that this subparagraph shall
not prohibit rate differentials which are—

(1) attributable to actual and reasonable
differences in the costs of the creation, sale,
delivery, or transmission of such program-
ming as between diiferent deltvery media;

“(1) ntt.rlbnt.able to reasonable volume dis-
counts; o

“(144) amibuuble to bona fide agreements
for the distribution of such programming
which were in effect prior to the enactment
date of this subparagraph.

*/(2) Where & person who encrypts satellits
delivered programming has established a
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separate subsidiary for distribution to sat-
ellite antenns users, such person shall not bs
requirsd to establish or license any entity on
the same terms and conditions as such sepa-
rate subsidiary; except that for purposes of
any olaim of discriminatfon under this sec-
tion, a party aggrieved may, as evidence of
discrimination, compare the prices, terms,
and conditions established by the person who
encrypts.

*(3) Nothing contained in this subsection
shall require any person who encrypts sat-
ellits delivered programming to suthorize or
license any distributor for a secondary sat-
ellite retransmission of such programming,
but, if any person who encrypts satellite de-
livered programming authorizes or licenses
such a distributor, such person shall, con-
sistent with the provisions of paragraph
(1XB) and (1)XC), establish criteria to qualify
to distribute such programming through
such secondary satellite retransmissions,
and further establish nondiscriminatory
price, terms, and oonditions for such dis-
tribution. Nothing contained in this sub-
ssction shall require any person who.
encrypts satellite delivered programming to
make such available in any ge-
ographic area beyond which such program-
ming has been authorized or licensed ror dis-
tribution.

*(4) Any person aggrieved by any violation
of paragraph (1XA) of this subsection may
bring a civil action in a United States dis-
trict court or in any other court of com-
petent jurisdiction. Such court may grant
temporary and final injunctions or other eq-
uitable relief on such terms as it may deem
reasonable and appropriate to prevent or re-
strain such viclations.

*(5) Any person aggrieved by any violation
of paragraph (1X(B), (I1X0), or (3) of this sub-
section may bring a ofvil action in the Unit-
od States district court or other court of
ocompetent jurisdiction. Such oourt may
grant temporary and final injunctions on
such terms as it may deem reasonable and
appropriate to prevent or restrain such vio-
lations; and (1) direct the recovery of dam-
ages to a prevailing plaintiff, including ac-
tual damages, or statutory damages for all

violations in & sum of not mors than $500,000, -

as the court considers just; and (11) direct the
recovery of full costs, including reasonable
attornay’s fees, to a prevailing party

“(6) As used in this subsection—

‘‘(A) the term ‘satellite delivered program-
ming’ means video programming transmit-
ted by a domestic C-band direct broadcast
communications satellite intended for recep-
tion by cable television systems or home sat-
ellite antenna users and does not inclnde any

satellite communication of any broadcaster '

or breadcast network;

“(B) the - term ‘home satellite antenna
users’ means individuals who own or operate
C-band direct broadcast satellite television
receive-only equipment for the reception of
satellite delivered programming for viewing
in such individual’s single family dwelling
anit; and

“(C) the term ‘person who encrypts’ means
the party who holds the rights to the sat-
ellits delivered programming or who estab-
lishes the prices, terms, and oonditions for
the wholesale distribution thereof.

*“(T) This subsection shall cease to be effec-
tive 7 years after the date of enactment of
this subsection.”; and

(5) 1n subsection (h) (as redesignated) by
striking **, based on the information gath-
o;)ed from the inquiry reguired by subsection
m."”.

(3) EFFECTIVE DATE—The amendments
made by paragraph (2) of this subsection
shall take effect 90 days after the date of en-
actment of this Aot.
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The CHAIRMAN. The Chair an-
nounces that the time for the debate
on both the amendment and the sub-
stitute will be fungible and that the
gentleman from Louisiana [Mr. TAU-

-ZIN] will be recognized for 30 minutes,

and the gentleman from New York (Mr.
ManTON] Will be recognized for 30 min-
utes.

Mr. MANTON. Mr. Chairman, I ask
unanimous consent that I be permitted
to yield 156 minutes to the gentleman
from New Jersey [Mr. RINALDO] under
these 2 amendments and that he be per-
mitted to yleld slots of time.

The CHAIRMAN. Is there objection
to the request of the gentleman from
New York?

There was no objection.

Mr. TAUZIN. Mr. Chairman, I yleld
myself such time as I may consume.

(Mr. TAUZIN asked and was given
permission to revise md extend his re-
marks.)

Mr. TAUZIN. Mr, Chairman, we are
about to debate what I belleve and
what many believe in this Chamber and
certainly on the subcommittee and
committee to be the heart and soul of
this legislation. There are many on
both sides of the aisle who have com-
plained during this debate that regula-~
tion, reregulation of the oable industry
was not the way to go, that the best
way to go was to create competition
for the cable industry in America.

I happen to believe that that is cor-
rect. I ' happen to believe that whatever
regulation we include in this bill will
only have a modest effect upon cable

rates. In fact, I believe that the regula-

tions contained in this bill will do lit-
tle more than control, regulate upward
the price of cable of Americans.

Very little in this cable bill will do
anything to create competition and,
thus, drive prices down, unless the
Tauzin amendment is adopted.

The other body saw the wisdom of
that argument by a vote of 73 to 14.
They adopted a similar amendment to
thelr cable bill. )

The Tauzin amendment, very simply
put, requires the cable monopoly to
stop refusing to deal, to stop refusing
to sell its products to other distribu-
tors of television programs. -

In effect, this bill says to the cable
industry, “You have to stop what you
have been doing, and that is killing off
your competition by denyinz it prod-
ucts.”

It will do us little good to strugg'le
with the C-band dish industry. It will
do us little good to hope in vain for the
advent of a DBS, direct broadcast sat-
ellite, industry or for the expansion of
wireless cable in America as com-
petition to this monopoly if none of it
can get programming. Programming is
the key.

Why did cable need network pro-
gramming to get going? Why did cable
need this Government to give it net-
work programming free of change to
get going? Because without program-
ming, cable could not get off the
ground. Without programming, com-
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petitors of cable are equally stymied
and who is the big loser? The big loser
is everyone In America who pays a
cable bill.

Listen, election day is shortly com-
ing. There is a cyniciam in the land.
There is a bellef in America that this
Congress can no longer deliver for the
American people. There is a belief that
we are beholden to special interests.
There is a bealief that the big cable mo-
nopolies in this country are going to
run this House tonight, are going to
force this House to adopt a sham
amendment instead of the true
consumer amendment.

The choices we will have tonight will
be between the Tauzin amendment,
which guarantees that the cable cannot
refuse to deal, must deal in fair and eq-
uitable terms with others who distrib-
ute television . programs, which will
give to consumers choice in the mar-
ketplace and which will bring rates
down.

The FCC recently did a study on 1989
and 1990 rates. Those of my colleagues
watching this tonight in their offices,
those in the Chamber, I hope they will
pay attention to these charts. These
charts {llustrate what the FCQ discov-

ered.

What the FCC discovered is that in
the few communities, 66 in America,
where there is competition to cable,
guess what happens? Rates fall dra-
matically.

In 1989, a 23.5-percent reduotion; in
1990, a 34-percent reduction in rates
were achieved in the communities that
had competition. In 95 percent of the
communities that did not have ocom-
petition, rates went up 61 percent.

What does that mean to Americans?
It means that everybody’'s cable bill
could come down if the Tauzin amengd-
ment is adopted. It means i{f we refuse
to adopt the Tauzin amendment, if we
aocept the sham Manton amendment
drafted for and by the cable companies,
rates will not only continue to go up
but we will never see the benefit of re-
duced rates in American homes across
this country.

Let me show my colleagues what it
means in dollars. The next chart {llus-
trates what America could be saving
according to not my figures but the
Federal Communications Commission
of this administration. These are their
numbers.

If America chose to adopt the Tauzin
amendment in this House tonight,
rather than to be beholden to the big
few cable companies who run this
show, Americans could have saved in
1989 some $2.4 billion. Americans could
have saved in 1990, $4 billion. And the
chart likely goes up.

Wa are not talking about peanuts
here, We are talking about a major im-
pact upon middle America. We cannot
deliver a middle income tax cut this
year, but we could give every American
savings on his cable bill if we just had
the decency to end this monopoly and
to create some competition in tele-
vision services.

CONGRESSIONAL RECORD—HOUSE

How do we do it? We do it very sim-
ply. We prohibit the cable companies,
those who control programming, from
doing what they have been doing ever
sinoce we deregulated them.

Let me show my colleagues the graph
and what they are currently doing to
satellite services. In satellite services
alone, we are not talking about what is
happening in wireless services or what
could happen in direct broadcast sat-
ellite. In O-band, that is a big dish in-
dustry alone, cable prices versus sat-
ellite dish prices are reflected on this
chart. The average price per a sub-
soriber for basic cable in the country is
17.34. Under this analysis, it is topped
by 27.956 for a similar program package

for those who dare to buy the dish,’

those who dare to buy some competi-
tive system.

What does it mean? It means that
cable is jacking the price upon its com-
petitors so high that they can never
get off the ground. In some cases they
deny programs completely to those
competitors to make sure they cannot
sell a full package of services. 8o the
hot shows are controlled by cable. The
good shows, the good programs only
come to you on the cable. And if you
complain, you are told, like a constitu-
ent of mine in Homer, LA, recently,
when she complained about having to
buy a box and a controller, all of which
she could have bought at Radio Shack
very cheaply. Instead she had to rent it

-every month at 10 times its value from

the cable company. She said, “Why do
1 have to do that?’ She sald, ‘““They
said ‘That is our rule, ma’am.’”

8he said, “What can I do about 1t?"”
They said, “you can move, if you don't
like it. We are the only cable company
in town.”

I do not want her to have to move.
And where would she move to exocept
the 65 communities out of the 11,000 in
America that have a little competition
going on.

Folks, this is it in a nutshell. We ei-
ther create competition for the Amer-
ican television viewing audience out
there or we leave them strangled, in
fact, raped by cable monopolies who
can charge them what they want, force
them to buy what they want in tiers
they create and add to those services
rental fees on equipment that could be
easlly purchased at Radio Shack, if we
had the decenocy to think about the
American consumer out there instead
of big cable interests that control the
situation.

It 18 this simple. There are only five
big oable integrated companies that
control 1t all. My amendment says to
those big five, “You cannot refuse to
deal anymore.”

0 1840

You have to offer your programs to
other competitors, and you cannot
refuse to deal by saying ‘We will only
give it to you at a much higher price.’
Pricea need to be comparable and fair.

There 18 an argument against our
amendment someone made. The argu-
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ment 1s that we no longer allow for ex-
clusive type programs that are impor-
tant to people who develop a product.
Not s0. Read the DSG report on our
bill. The DSG report clarifies it very
well. It says and our amendment says
that excluaive programming that is not
designed to kill the competition is still
permitted. The FCC ocan grant exclu-
sive programming rights under our
amendment.

Why is our amendment preferable to
the amendment of the gentleman from
New York [Mr. MANTON])? The gen-
tleman from New York is offering &
substitute amendment. I have called it
an amendment drafted for and by the
cable industry. Let me tell the Mem-
bers why. It is weaker, it is weaker
than the bill we passed 2 years ago. Not
only is it weaker in terms of who it
covers, because it sets a new legal
standard on what companies are cov-
ered, & legal standard that will tie &
company up in courts for years, &
standard of control rather than affili-
ation, and it is much weaker in who it
covers, 50 that more of the big compa-
nies can escape its coverage.

It also sets an almost imposaible
proposition for all tha other competi-
tors other than the C-band dish. What
it says to them is that cable has to
deal with you, but the terms and condi-
tions can be as discriminatory as they
want. They can say, in effect, law by
Congresas tells me I have to deal with
you, but here is my deal. You either
pay me 10 times what my program is
worth to other cable systems, or you
cannot have it. Under the Manton
amendment that is the kind of effect it
has. ‘

Are we going to have any oom-
petition under those terms? I suggest
that we will get more of the status quo.

- It 1s this simple. If we want to support

the cable monopolies tonight, the gen-
tleman from New York (Mr. MANTON]
will give us the chance. The gentleman
from New York (Mr. LENT] will give us
his chance with a substitute bill. If we
want to atand for American consumers
for a change, if we want to end this
year of political cynicism out there, do
something real for America. Give them
& hreak on something oritical in their
lives, their television. Give them a
break on what they pay for their cable
rights and create for the millions of
Americans who cannot get oable be-
cause they live in the hinterlands of
our country, in the country lands, cre-
ate for them a chance to get it from di-
rect broadcast satellite, to get it from
wirelesa cable, to get it from other sys-
tems that will come across as tech-
nology developa.

None of that will be possible unless
we stand up tonight to the big interests
out there. I know it is tough some-
times. It is an election year and they
make contributions. They stand tall.
However, I think 1t is time we stand
tall. I think it is time the American
public counts on us and we deliver.

Their cynicism is deep. We can either
prove their cynicism tonight or we can



